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MARITIME  LIENS. 

MoTiTSS  of  public  policy  and  commercial  coiiTenienoe  have,  on 
both  sides  of  the  Atlantic,  led  to  a  wide  extension  of  the  jurisdic- 
tion of  courts  of  admiralty. 

The  peculiar  advantages  'possessed  by  the  maritime  lien,  the 
fiMsili^  with  which,  by  its  instrumentality,  employment  is  secured 
for  Tessels,  their  repairs  made  or  supplies  furnished  in  localities 
wherein  the  owners  are  unknown,  absent,  or  if  present,  without 
credit^  tlA  great  safeguard  it  affords  to  all  who  deal  with  ships  or 
ships*  credit^  providing  them  with  a  prompt  and  simple  remedy 
in  their  own  forum,  and  with  some(;)iing  tangible  against  which  to 
issue  execution  in  the  event  of  success,  have  been  the  means  by 
which  this  result  has  been  brought  about. 

To  call  a  privilege  applicable  to  cases  sounding  both  in  contract 
and  tart  a  lien,  must,  to  the  majority  of  the  profession,  appear  a 
misnomer. 

It  is  indeed  in  name  rather  than  in  principle  that  any  analogy 
to  either  the  common-law  or  equitable  lien  will  be  found  to  exist. 
Unlike  the  former,  it  exists  irrespective  of  possession,  actual  or 
constructive ;  unlike  the  latter,  its  origin  is  independent  of  the 
creation  of  a  trust ;  unlike  both,  it  arises  and  takes  effect  by  vir- 
tue of  the  act  done,  whether  it  be  the  breach  of  a  maritime  con- 
tract or  the  commission  of  a  maritime  tort. 

The  ship  is  the  most  living  of  inanimate  things.  ''  She  did  it, 
and  she  ought  to  pay  for  it,"  is  a  familiar  manner  of  expressing 
the  liability  incurred  by  the  vessel  held  to  be  in  fault  in  a  case 
of  collision:  Holmes  on  Common  Law  25-85. 
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2  MARITIME  LIENS. 

The  maritime  law  gives  full  recognition  to  this  investiture  of 
the  ship  with  personality — it  is  she  that  may  make  a  contract  or 
commit  a  tort^  and  it  is  against  her  that  the  lien  is  implied. 
When  procedure  is  commenced,  the  suit  is  brought  not  against 
a  personal  defendant,  but  against  her  by  name ;  and,  if  the  libel- 
lant  succeeds,  she  is  sold  to  discharge  an  indebtedness  of  her  own 
creation. 

In  both  the  common  law  and  the  admiralty,  the  original  method 
of  enforcing  legal  liability  was  to  arrest  the  wrongdoer.  The 
method  of  procedure  was  confined  to  the  action  against  him. 
The  law  knew  no  third  person  in  the  transaction,  unless  such 
third  person  subsequently  interfered  for  the  purpose  of  buying 
this  vengeance  off.  In  a  numerous  class  of  cases  the  person  most 
likely  to  interfere  was  the  master  or  owner  of  the  offender ;  and, 
with  the  lapse  of  time,  a  new  principle  was  recognised,  vis.,  that 
of  the  responsibility  of  the  master  or  owner  by  reason  of  the 
acts  of  the  original  wrongdoer. 

It  is  at  this  point  that  the  history  of  the  common  law  and  that 
of  the  admiralty  diverge,  each  choosing  that  path  which  would 
best  attain  the  common  end.  In  the  former  system,  the  aiTcsl 
of  the  original  wrongdoer  was,  in  a  numerous  class  of  cases,  no 
longer  resorted  to ;  legal  responsibility  was  more  readily  and 
more  satisfactorily  secured  by  proceeding  immediately  against 
the  principal.  In  the  latter  system,  the  history  of  the  question 
has  been  reversed.  Principals  were  hard  to  get  at ;  they  often 
lived  at  points  remote  from  the  scene  of  contest,  or,  if  present, 
there  were  circumstances  and  conditions  under  which  they  would 
not  be  liable  by  reason  of  the  ship's  being  temporarily  in  charge 
of  a  third  person,  for  whose  acts  or  defaults  they  would  not  be 
liable.  The  maritime  law  therefore  continued  to  cling  to  the 
arrest  of  the  original  wrongdoer ;  and,  in  so  doing,  they  availed 
themselves  of  the  popular  fiction,  regarding  the  ship  as  an  ani- 
mate object,  and  as  responsible  for  her  own  acts.  The  necessary 
sequence  of  regarding  the  ship  as  an  animate  object  and  as 
being  responsible  in  specie  for  her  own  acts,  was  that  she  may  be 
bound,  that  she  may  be  proceeded  against  corporaliter^  and  that 
as  against  her  a  liability  may  exist  in  cases  wherein  the  law  of 
agency  would  not  bind  her  owners.* 


<  The  lion  hiis  been  enforced  in  a  collision  case  agrainst  tie  Tessel  in  fault,  although 
t>]ic  was  at  the  time  under  the  entire  control  of  her  charterers :   The  Ticanderoga, 


MARITIME  LIENS.  3 

The  lien  is  a  debt  or  privilege  to  be  paid  out  of  the  res  ipsa, 
the  ship  or  its  incident8,  the  cargo  and  freiglit,  or  any  or  all  of 
them,  the  condition  of  the  privilege  being  that  the  debt  should 
have  arisen  out  of  such  a  transaction  as  is  cognisable  in  the 
admiralty:  Goote*8  Ad.  Pr.  17. 

Causes  cognisable  in  the  admiralty  embrace  both  maritime  con- 
tracts and  maritime  tart$.  The  test  of  jurisdiction  is  in  each 
class  distinct.  In  the  former  it  is  determined  by  the  subject- 
matter  ;  in  the  latt^y  by  locality. 

Without  enumerating  in  detail  the  various  contracts  which  have 
been  adjudged  to  be  maritime,  it  is  necessary  to  remember  tlyit 
the  principle  upon  which  the  decisions  rest  is  that  the  test  is  to 
be  applied  to  the  subject  not  to  the  object — that  is  to  say,  it  is 
the  sutjeet'tnatter  of  the  contract  which  must  be  maritime,  not  the 
mere  object — the  ship :  Leland  v.  The  Medora^  2  Wood,  k  M.  1(>9. 
Thus,  neither  a  contract  to  build  a  ship  (Ferry  Co.  v.  BeerSy  20 
How.  893),  nor  the  creation  of  a  mortgage  on  her  after  she  has 
become  a  ship  (Bogart  v.  The  John  Jay^  17  How.  859 ;  Deely  v. 
Tlie  JEamest  and  AUce^  2  Hughes  77),^  nor  the  storage  of  her 
sails  between  her  yoyages,'  are  such  contracts  as  are  cognisable 
in  the  admiralty.  But  if  the  subject-matter  or  service  be  in  its 
nature  maritime,'  it  matters-  not  whether  the  object  be  propelled 


Swabj  a  1 5,  217.  And  the  same  nile  has  been  applied  when  the  Tessel  was  in 
cfaaiige  of  a  pilot  whose  employment  wa.«  made  compnlsory  by  the  law  of  the  port : 
Tke  Chma^  7  Wall.  58.  Even  thouj^h  a  charter-part}*  amount  to  a  demise  of  thi- 
ship,  contracts  of  aflreigfatment  entered  into  witli  the  master  in  ;^ood  faith  witliiit 
the  scope  of  his  apparent  authority  bind  the  vessel :  The  Freeman  v.  Burhinghttn^ 
IS  How.  1S2;  The  City  of  New  York;  3  Blatch.  C.  C.  R.  187  ;  The  Canton.  1 
Spragne  437  ;  The  Montoon,  Id.  37.  Sailors  linvc  a  lien  for  their  Avt\«rcs,  thou;:h 
their  contracts  be  made  with  the  chortercr  :  Hart  v.  77t«  Enterpn'sr,  3  Weekly  Note*; 
of  Cases  172. 

'  Bnt  if  the  mortgage  be  given  for  netTssaries,  ilie  material-mun  mny  rccover  t»n 
his  implied  lien,  though  his  express  one  fail :    The  Iltiariti/y  Blntch.  &  How.  {Hi. 

In  England,  since  the  passa«;e  of  the  .Tndicntnn'  Arts  of  1873  and  1875,  rli** 
admiralty  have  jurisdiction  over  all  questions  relntiuL^  to  tlie  mort^^ngc  of  ship*.  ; 
they  are  not,  however,  maritime  licus  :  Boyd's  Mereluuit  Shipping  Laws  66-75. 

■  This  service  is  wholly  shore  serviee,  is  pcrl'onned  on  lan«l,  and  is  not  eonneeu- 1 
with  the  navigation  or  employment  of  a  vessel :  fluftbard  v.  Rnarh,  2  Fed.  Itep.  39.". 

•  The  breach  of  a  contract  to  carry  car^ro  is  maritime  in  character,  even  t!u)n;;h  th*- 
Tcsscl  used  is  a  canal  boat,  engaged  in  voya;;:c  lictween  two  jK)rts  in  the  same  state  : 
The  E.  J/.  McCheme.y^  8  Benedict  130.  The  services  of  a  ••tcedore  nuist  be  reiranle*! 
as  doubtful;  The  Geo,  T,  Kemp.  2  Lowell  477.  The  wat<*hman  has  no  lien  :  7/f#- 
John  T  Moor"y  3  Wood  68.  Contracts  made  for  the  removal  of  ballast  in  port  are 
maritime  ;  Robettax.  Bark  Windermere j  2  Fed.  Rep.  722.   A  contrtK't  to  cooper  ca^KH 
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bj  sails  or  steam,  by  motive  power  from  within  or  without, 
whether  she  have  anchors  or  chains;  nor  is  it  in  any  way  de- 
pendent upon  the  size,  form  or  capacity  of  the  vessel :  The  Gefieral 
Co-,  1  Brown's  Ad.  Rep.  834 ;  The  Daniel  BaU,  10  Wall.  557. 

In  tort,  as  in  contract^  the  jurisdiction  of  the  admiralty  has 
been  widely  extended.  Obsolete  and  inapplicable  tests  have  been 
gradually  swept  away. 

The  presence  or  absence  of  tide  is  immaterial.  It  matters  not 
whether  the  waters  whereon  the  wrong  has  been  committed  ba 
artificial  or  real,  or  whether  or  not  they  lie  wholly  w^ithin  a  single 
state,  or  whether  or  not  they  form  a  boundary  line  between  con- 
tiguous states.  If  the  injury  be  complete  on  public  navigMe 
waters  of  the  United  States  the  jurisdiction  will  be  snstainei 
( The  Genesee  Chief,  12  How.  448 ;  FrtU  v.  BuU,  Id.  466 ;  TJb 
Magnolia,  20  Id.  298 ;  The  Commerce,  1  Black  574 ;  The  Ea^y 
8  Wall.  15)  ;^  and  the  rule  is  that  whenever  one  vessel  does  dan- 
age  to  another,  within  the  admiralty  and  maritime  jurisdiction, 
the  offending  vessel'  becomes   hypothecated  to  the  vessel  and 

for  dcltvcn%  accord inj;  to  «  eootnct  of  affreightment,  is  maritinM :  Tka  (hore^% 
Benedict  564.  The  weighing,  inspecting  and  mcasdring  of  (*argo  is  a  maritime  icr- 
ticc :  ConsimUint  r.  Schooner  River  Queen,  S  Fed.  Rep.  731.  Snpplies  famiahed  to 
a  floating  elevator,  to  the  restaurant  of  a  boat  ptying  between  I^ew  York  and  Lona 
Branch,  and  liquor  intended  for  nse  at  the  bar,  arc  maritime  contracts :  7%c  Hege- 
kiah  Baldwin,  8  Benedict  556  ;  The  Long  Branch,  9  Id.  S9  ;  The  Pfymomik  Rock^ 
13  Blatch.  505. 

'  A  collision  on  public  navigable  waters  has  been  held  to  embrace  canals.  See 
The  Avon,  1  Brown's  Ad.  Rep.  170  ;  The  Steamboat  (Mer,  U  Am.  Law  Reg.  (K.  &) 
30C  ;  The  Young  America,  Newberry's  Rep.  101  ;  Afafonjf  v.  City  of  MilwoMktt^  1 
Fc<l.  Rep.  611.  'flioiio  waters  are  navijrable  in  law  which  are  navigable  infect: 
The.  Daniel  Ball,  10  Wall.  557  ;  The  MonteUo,  20  Id.  430.  When  the  coWsioB 
occurs  between  two  objects,  one  of  which  is  terrene  and  the  other  afloat,  the  wrong 
may  or  may  not  be  u  maritime  tort.  It  is  the  locality  of  the  thing  injured,  and  not 
that  of  the  object  by  wiijch  the  injury  wns  done,  that  determines  the  jurisdiction  : 
Ktting  on  Admirnlty  .]nri.sdiction,  pp.  64,  65,  66,  67.  The  admiralty  jurisdiction 
has  been  sustained  in  a  case  of  collision  lictween  a  vessel  and  a  floating  docL,  the 
latter  being  moored  to  the  shore:  Simpson  v.  Tug  Ceres,  Leg.  Int.  (1679)  399. 
And  see,  also,  77rr  Vinjinia  Ehrman  and  Agnese,  7  Otto  309. 

*  The  lien  <loo«  not.  in  such  a  case,  extend  to  the  cargo  on  board,  but  it  includes 
tlio  freijjht :  The  Virtor,  Lush.  72  ;  The  Duchesse  de  Brabdnh,  Sum.  264  ;  I%e  Leo, 
Lush.  444.  A  vessel  may  be  termed  an  **oflcnding  vessel,"  so  as  to  confer  a  lien 
upon  her  by  causiu;:  diiinagc  to  another,  cv(«i  tIiou«;h  no  actual  collision  takes  place  : 
The  Industrie,  I^w  Ucp.,  3  Adm.  &  Eccl.  303.  And  if  one  ship,  by  the  improper 
iiiivi;ration  of  a  fccoud  ship,  is  compelled  to  niter  her  conr<c,  and  so  does  damage  to  a 
third  ship,  the  lien  i>  lu>ld  to  run  against  the  ship  which  compelled  the  alteration 
of  tlie  course ;  and  this  liability  attaches  if  the  damaged  ship  was  not  actvaUj 
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cargo  BiiBteiniiig  the  injury,  and  the  injared  persona  have  a  Ken 
or  privilege  upon  the  gnilty  property  to  the  extent  of  the  injury 
anauined:  Edwardt  ▼.  The  StockUm,  Crabbe  580;  The  Eoeh 
Island  Bridge,  6  Wall.  218. 

Every  diaposaeasion  of  property  afloat  on  public  navigable 
waters  is  prima  facie  a  maritime  tart,  and  the  vessel  is  liable 
for  all  acts  by  the  master  done  in  tbe  execution  of  the  bnaineaa 
in  which  she  ia  employed  by  which  third  persons  are  injured, 
whether  the  injury  be  occaaioned  by  an  unlawful  act,  negligence 
or  want  of  skill :  Diae  v.  The  Bevenge,  8  Wash.  C.  C.  262 ;  Dean 
V.  Anguiy  Bee  869;  The  Martha  Anne,  Olcott  18;  RaUtanj. 
The  Statee'  RighU,  Crabbe  22.^ 

A  contract  may  be  maritime  and  yet  peraonal— or,  in  other 
words,  the  circumstances  may  repel  the  preaumption  of  lien ;  or 
the  cause  may  be  maritime,  and  yet  the  policy  of  the  law  may 
refuae  a  lien.' 

The  jurisdiction  is  significant,' not  because  a  lien  exists  for  the 
breach  of  every  contract  which  has  been  held  to  be  maritime,  but 
because  it  points  out  certain  definite  limits,  to  the  borders  of  which 
the  lien  may  extend,  but  beyond  which  it  cannot  go. 

Maritime  liens  are  divisible  into  two  classes : 

(1.)  Those  which  are  created  by  the  terms  of  the  contract. 

(2.)  Those  which  arise  by  implication  of  law. 

• 

negligent,  even  though  by  taking  ftnocher  conne  the  might  have  avoided  the  col- 
lision :  Tk€  Suten,  1  Prob.  A  Div.  (C.  A.)  117.  And  the  lien  will  extend  to  c«Mt 
of  penonnl  injuTT  suffered  by  a  passenger  or  employee :  Gerrity  v.  7^  Bart  KaU 
Gum,  2  Fed.  Bcp.  241  ;  Ths  Bark  TWMaa,  Id.  600 ;  The  Maven'rk,  1  Spragoe's 
Dec.  S3.  And  if  the  injnries  be  eanaed  by  a  vesael  other  than  that  on  which  he  is 
embarked,  the  lien  will  mn  against  the  vesael  adjudged  to  be  in  fault ;  or,  if  both 
be  in  fault,  against  both.  And  the  entire  sum  awarded  may  be  collected  from  either, 
'  in  tfie  event  of  the  inability  of  both  to  pay  it.  But  the  primary  liability  would  seem 
to  be  against  the  vessel  with  whidi  the  contract  was  made :  The  WaMkingtm  Greg- 
ory, 9  WaL  519;  Tke  Steamer  FHIade^kia,  1  Black  SS. 

>  It  is  not  necessary,  in  order  to  enable  the  libeltant  to  recover,  that  he  should 
show  wilful  misconduct  or  wrongftil  purpose  on  the  part  of  the  tort  feasor.  Ho  may 
recover  whether  the  claimant  obtained  possession  by  contract,  or  by  conversion  to 
his  own  use  without  any  wrongful  intent :  The  Florence,  S3  Int.  Rev.  Record  I  OS. 
*  The  hiring  of  a' master  is  quite  as  much  a  maritime  contract  as  is  thai  of  hiring 
the  crew.  The  latter  have  a  lien  for  their  wages,  the  former  has  not.  This  excep- 
tion in  the  maritime  law  of  the  United  Htates  is  said  to  have  had  its  origin  in  the 
cireamstanee  that  it  was  contrary  to  the  policy  of  the  law  to  vest  this  power  in  the 
Bsaster,  who  might  be  dins  in  a  position  to  avail  himself  of  it  as  against  his  owners 
widKNtt  proper  enase :  The  Sh^  Gtamd  2Wk,  1  Paine  79. 
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As  between  themselves,  prima  facie  parties  may,  by  contract, 
sfcgree  upon  what  they  please ;  they  may  agree  to  give  a  lien  where 
none  exists,  or  to  renounce  one  where  it  does  exist.  It  is  only 
when  the  contract  is  illegal,  or  when  the  rights  of  third  parties 
are  contravened  that  the  law  interferes.  The  limits  of  this  article 
preclude  any  consideration  of  liens  thus  created. 

With  regard  to  implied  liens,  the  rule  is  that,  by  the  general 
maritime  law,  liens  are  implied  for  the  performance  of  all  executed 
maritime  contracts  lawfully  entered  into :  The  TTt'/biims,  1  Brown 
214. 

The  general  maritime  law  is  only  so  &r  the  law  of  any  country 
as  it  has  been  adopted  by  that  country.  Whilst,  therefore,  the 
general  maritime  law  is  the  basis  ct  the  maritime  hw  of  the 
United  States,  certain  qualifications  and  exceptions  neverthdcts 
exist  which  sensibly  influence  our  maritime  code. 

The  points  of  difference  which  exist  in  the  maritime  law  of  eadi 
nation  are  for  the  most  part  Co  be  foud  ob  the  bonier  lias^  whmm 
the  local  or  municipal  law  comes  in  conflict  with  the  general  mari- 
time law. 

In  the  United  States  this  difficulty  has  been  increased  by  the 
complex  character  of  our  government,  where  separate  and  distinct 
powers  of  sovereignty  are  exercised  by  the  United  States  and  a 
state  independently  of  each  other  within  the  same  territorial  limits. 

In  order  to  draw  the  line  of  demarcation  between  the  two  classes 
of  cases,  it  is  proposed  to  consider  separately  (1)  the  liens  implied 
by  the  maritime  law  of  the  United  States;  (2)  the  liens  arising  by 
force  of  the  municipal  law,  but  enforceable  in  the  admiralty.  The 
former  class  might  with  propriety  be  termed  pure  maritime  liens, 
whilst  the  latter  are  but  quasi  maritime.  Pure  maritime  liens 
arise  and  take  effect  by  virtue  of  the  act  done  or  wrong  committed 
without  any  express  words  stipulating  therefor,  or,  in  other  words, 
the  law  implies  a  lien  as  a  sequence  to  the  responsibility  attach- 
able to  the  ship  as  a  living  thing,  having  the  ability  to  make 
contracts  or  commit  torts. 

Of  course,  it  is  a  good  defence  to  a  lien  which  is  asserted,  to 
aver  and  prove  that  the  credit  was  personal,  that  it  was  given  to 
the  owner  or  master,  and  not  to  the  ship. 

The  question  of  credit  is  one  purely  of  fact,  the  presumption  of 
law  being  in  favor  of  the  doctrine  that  the  credit  of  the  ship  was 
implied,  that  it  was  an  element  of  the  original  contract ;  the  char- 
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terer  of  a  yessel,  the  shipper  of  goods,  the  seamen  who  are  hiredt 
for  the  yojage,  all  presumptiyely  deal  with  the  ship  as  a  liring 
thing,  and  oontract  with  her  on  a  credit  of  her  own ;  and  if  it  be 
asserted  that  the  credit  was  personal,  the  presumption  may  be 
rebntted,  but  the  law  easts  the  burden  of  proof  upon  him  who 
denies  the  existence  of  the  lien.  The  lien  is  not  dependent  upon 
the  doctrine  of  agency,  the  master  csn  impress  liens  on  his  vessel 
by  acts  or  neglects  for  which  his  principal  would  not  be  bound,  as 
for  example  when  he  is  appointeil  by  a  special  owner  or  even  in 
cases  where  he  is  not  lawfully  master  at  all;  and  so  convecsely 
there  may.be  cases  in  which  the  ve9$el  may  be  proceeded  against, 
as  for  salvage  services  or  for  a  bottomry  bond  negotiated  on  her 
credit,  or  for  repairs  caused  by  a  collision,  though  her  owners  could 
not  be  sued  therefor :  Oake$  v.  BieharJkon^  2  Lowell  173 ;  JVs«- 
man  v.  Bwskmgham,  18  How.  182;  The  Oity  of  New  York,  8 
Blatch.  C.  C.  R.  187.  The  question  of  credit  is  especially 
significant  when  the  advantages  of  the  maritime  lien  are  invoked 
in  suits  growing  out  of  contracts  with  material  men. 

Oontracts  of  this  character  will  be  subsequently  considered ;  it 
is  snflicient  for  our  present  purpose  to  say,  that  they  differ  essen- 
tially from  maritime  contracts  in  general,  that  they  are  not  strictly 
maritime,  and  that  the  lien  differs  both  in  its  origin,  reason  and 
application  from  that  given  by  the  general  maritime  law.  In  the 
esses  of  contracts  previously  referred  to,  it  has  been  assumed  that 
they  were  not  only  maritime  but  also  executed.  Suppose,  how- 
ever, they  are  maritime  but  e^ecutory.^  The  maritime  law  appears 
to  draw  a  distinction  between  a  misfeasance  and  non-feasance,  in 
cases  of  this  character.  To  illustrate,  if  there  be  concluded 
between  A.  and  6.  a  charter-party  by  which  it  is  agreed  that  A.'s 
*  vessel  shall  sail  from  Philadelphia  for  Boston,  and  she  never  clears 
for  the  latter  port,  B.'s  remedy  will  be  confined  to  a  personal  suit 


I  If  thej  are  ezecutoty  in  die  aeiiM  of  being  incomplete,  m  in  preliminary  ood- 
tracts  leading  to  the  ezeeation  of  maritiflM  cootncta,  the j  are  without  the  jnrisd ictaon 
of  the  admiral^.  In  the  Sdnaaner  Clylit^  S  Weekly  Notes  of  (^ases  188,  it  was 
held  that  the  admiralty  had  no  jmrisdiction  vi  permmam  for  the  breach  of  a  contract 
made  bj  the  master  of  the  Tessel  to  parchaae  eargo,  and  that  the  insertion  thereof 
in  the  chaiter-party  did  not  make  it  a  maritime  contract. 

If,  however,  the  contract  as  a  wholt  be  maritame,  the  mere  circomstanoe  that  cer- 
tsin  stipolatioDS  contained  therein  are  not  strictly  maritime  will  not  prerent  the 
eont's  entertaining  jurisdiction.  In  such  a  case  the  contract  is  not  regarded  as 
being  severable :  The  Bicdfte^  1  BUtch.  C.  C.  B.  470. 
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against  A.  But  if,  on  tbe  other  hand,  she  does  clear  from  Phila- 
delphia, and  instead  of  proceeding  to  Boston  as  stipulated  for  in 
the  contract,  goes  elsewhere,  B.  may  then  elect  either  to  sue  A. 
personally  or  to  proceed  against  the  vessel.  In  either  event  the 
injured  party  may  sue  in  the  admiralty,  because  the  subject-mat- 
ter of  the  contract  is  maritime.  Bat  in  order  to  entitle  a  suitor  to 
sue  in  rem,  it  is  not  enough  that  the  contract  should  be  Hiaritime, 
the  breach  must  also  be  maritime,  or  there  must,  in  other  words, 
be  both  a  maritime  contract  and  a  maritime  cause  of  action :  The 
Waiiam  Fletcher,  8  Benedict  587  ;  The  General  SheridaUy  2  Id. 
294 ;  Seott  v.  Chaffee,  2  Fed.  Rep.  401.  See,  however,  cfnttra^ 
The  William$y  1  Brown's  208;  The  Pacific,  1  Biatcfa.  507. 
This  is,  it  is  believed,  the  philosophical  explanation  of  the  prin- 
ciple upon  which  this  distinction  is  based.  Tbe  most  obvioua 
application  of  the  doctrine  is  found  in  a  line  of  eases  wherein  a 
lien  has  been  claimed  for  the  breach  of  a  contract  of  affreight- 
ment. 

It  is  an  elementary  principle  of  the  maritime  law  that  there 
exists  a  reciprocal  obligation  between  the  ship  and  cargo,  that  each 
is  pledged  to  the  other  for  the  faidiful  performance  of  the  contract. 
But  it  is  manifest  that  so  long  as  the  contract  remains  executory, 
or,  in  other  words,  until  delivery  has  taken  place,  there  can  be  no 
duty  to  carry,  and  ergo  no  lien  arises.^  Actual  contact  of  ship 
and  cargo  is  not  necessary ;  the  nile  would  seem  to  be  thst  when- 
ever such  a  delivery  has  been  made  to  the  carrier  as  would  impose 
upon  him  the  extraordinary  liabilities  attaching  to  his  character, 
there  is  created  a  lien  upon  the  ship  to  secure  the  performance  of 
the  contract.^ 

'  But  when  delivery  lias  been  made,  the  contract  i9  no  lonjirer  executory,  and  the 
dutT  to  carrv  at  once  arises,  and  if  the  contract  is  rescinded  by  the  shipper,  the 
carrier  mny  proceed  to  collect  his  damages  against  the  cargo,  eren  though  he  has 
never  started  on  his  voyajre :    Tlie  Hermitarie,  4  Blatch.  C  C.  K.  474. 

*In  The  Edwin,  1  Spra'rac  47S,  affirmed  in  84  How.  386,  the  lien  was  sustained 
for  carp»  lo<t  on  a  li^itcr  whilst  on  its  way  to  the  vessel,  the  conrt  hokiinf;  that  if 
the  delivery  Ik?  made  to  the  master  the  lien  existed,  irrespectirc  of  the  cirenmstance 
that  ncttinl  contact  had  not  taken  place.  A  contrary  doctrine  was  expressed  in 
Freeman  v.  lUtrK-inqhtm,  IS  How.  182,  and  also  in  Vandenrnter  r.  Afiihj  IS  Id.  82. 
Neither  cn^c,  however,  was  decided  on  that  p^and.  The  real  issne  in  the  forner 
ca«;e  hc'iwi:  wliithcr  the  ship  was'liablc  for  tho  fraudulent  sipiin^  of  a  receipt  by  the 
mastur  for  i:ocm1>  whu-h  he  nerer  received.  Jn  the  latter  case  the  contract  was  held 
to  \y*  one  of  |tnrti)crship  and  not  of  affreightment,  and  therefore  not  within  the  juris- 
diction of  tho  c.Hirt. 
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The  liability  of  the  owners  and  the  liability  of  the  phip  com- 
mence at  the  same  moment,  and  it  will  attach  on  delivery  of  the 
goods  to  the  owner's  servants  alongside  of  the  vessel :  Brituh 
Columbia  Saw  Mifl  Co.  v.  NttiUship.  L.  R.,  3  C.  P.  499 ;  The 
Edwin,  9upra;  2  Pars,  on  Ad.  and  Ship.  252;  Angell  on 
Carriers  129,  148.  Although  of  course  neither  owner  nor  ship 
will  be  liable  if  the  delivery  be  made  without  any  previous  con- 
traet  to  a  servant  who  has  no  authority,  either  apparent  or  real, 
to  receive  them:  Trowbridge  v.  Chapin^  23  Conn.  595;  Th€ 
^e<>ih«*,  9  Wall.  617.  * 

Theodore  M.  Ettino. 

Philadelphia. 

{ToheCeniinuei.) 
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Court  of  Appsali  of  New   York. 
VAN  VOORHIS  V.  BRINTNALL  et  al. 

'Die  gencnl  nde  that  ft  contnct,  valid  by  the  law  of  the  plaoo  where  it  is  made, 
if  valid  cTcrrwhere,  inclades  the  contract  of  marriage. 

To  this  mie,  as  repirds  marriage,  there  are  exceptionn,  first,  of  iocest  or 
poljgamj  ooming  within  the  prohibitioiMi  of  natural  law  ;  and  second,  of  prohibition 
hy  positiTe  law. 

Wliile  laws  may  have  an  extra-territorial  effect,  so  far  as  to  affect  a  citizen  subject 
to  them  for  acts  done  outside  the  state,  yet  soch  effect  is  exceptional,  and  a  statute 
imposing  a  personal  di^qnalifiration  will  not  be  construed  to  extend  to  acts  done 
beyond  the  state,  unless  it  contains  express  words  to  that  effect. 

The  provision  of  the  statute  pn^ibiting  a  respondent  divorced  for  adultery  from 
marrying  again  is  a  penalty  and  has  no  extra-territorial  efl'cct. 

A  man  divorced  by  the  courts  of  New  York  for  adultery,  and  therefore  proliibited 
from  marrying  again,  went  to  Connecticut  with  the  intent  to  evade  that  prohibition, 
married  and  immediately  retailed  to  New  York.  Beld^  that  the  marriage  was 
valid. 

This  waa  an  action  to  determine  the  rights  of  the  parties  under 
the  will  of  Eliaa  Van  Voorhis. 

Barker  Van  Voorhia,  a  son  of  testator,  was  divorced  from  his 
wife  in  1872,  by  a  decree  of  the  Supreme  Court  of  New  York,  by 
which  he  was  prohibited  from  marrying  again.     In  1874,  being 
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still  domiciled  in  New  York,  be  and  Ida  Shraeder,  also  a  citiien 
of  New  York,  went  to  Connecticut  and  were  duly  married  und«r 
the  laws  of  that  state.  On  the  same  day  the  couple  returned  to 
New  York  and  remained  domiciled  there  till  the  death  of  Barker 
in  1880.  It  was  found  as  a  fact  by  the  court  below,  that  they  had 
gone  to  Connecticut  for  the  purpose  of  evading  the  New  York  law. 
The  plaintiff  in  error,  Bose  Van  Voorfaia,  was  the  child  of  tUa 
marriage,  and  the  question  waa  whether  she  waa  a  legitimate  diild 
of  Barker,  and  therefore  entitled  to  ahare  under  the  will  of  her 
grandfather,  the  testator. 

D.  M.  Porter^  for  appellant. 

(7.  W.  Steven$  and  A.  BmaUed^  Jr.^  eamira. 

m 

The  opinion  of  the  court  was  ddivered  by 

Danforth,  J.  [After  stating  the  fi^ts.]  The  question  involTcn 
the  civil  status  acquired  by  Qarker  Van  Yoorhis  and  Ida  by  the 
marriage  in  Connecticut.  First.  It  is  a  general  rule  of  law,  that 
a  contract  entered  into  in  another  state  or  country,  if  valid  aeeprd> 
ing  to  the  law  of  that  place,  is  valid  everywhere  {The  King  of 
Spain  v.  Machado,  4  Russ.  225;  Potter  t.  Brown,  5  East  130; 
Story  Conflict  of  Laws,  sect.  242) ;  and  this,  says  Kent,  2  Com. 
454,  is  jure  gentium^  and  by  tacit  assent;  and  Lord  BROVeHAM, 
in  Warrender  v.  Warrender,  2  CI.  k  Fin.  529,  580,  declares  that 
the  courts  of  the  country  where  the  question  arises  resort  to  the 
law  of  the  country  where  the  contract  was  made,  not  ex  comitate 
but  ex  debito  jvAtitice  ;  and,  according  to  the  case  in  hand,  the 
rule  recognises  as  valid  a  marriage  considered  valid  in  the  place 
where  celebrated:  Story  Conflict  of  Laws,  sects.  69,  79;  ConneUg 
v.  Oonnelly^  14  Jur.  437.  ''We  all  know,"  says  the  court  in  that 
case,  '^  that  in  questions  of  marriage  contract,  the  lex  loci  con- 
tractue  is  that  which  is  to  determine  the  status  of  the  parties,'*' and 
also  declares  that  this,  by  consent  of  all  nations,  is  jue  genUvm. 
In  Dalrt/mple  v.  Dalrymple^  2  Hagg.  54,  it  was  held  that  a  mar- 
riage good  in  Scotland,  though  otherwise  by  the  laws  of  England, 
is  valid  in  that  country ;  and  this  was  put  upon  the  ground  that 
the  rights  of  the  parties  must  be  tried  by  reference  to  the  law  of 
the  country  where  they  originated.  In  Scrimehire  v.  Scrimehire, 
2  Hagg.  895,  the  same  principle  is  stated  in  different  words.     The 
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court  says :  ^'  All  parties  contracting  gain  a  forum  m  the  place 
where  the  contract  is  entered  into:"  Warrender  v.  Warrender^ 
Bupra  ;  Laeon  v.  JSiffgin$,  Don.  &  R.  N.  P.  C.  38  ;  Butler  v.  Free- 
martj  Amb.  308.  Not  only  is  this  the  result  of  English  decisions, 
but  is  believed  to  state  the  principle  upon  which  the  courts  of  many 
of  our  sister  states  have  acted :  Qreenwood  v.  (Jurii%y  6  Mass. 
358 ;  Medwojf  v.  Needhamy  16  Id.  157 ;  Partim  r.  Hervey^  1 
Gray  119 ;  Ptitnam  v.  PiUnam^  8  Pick.  483 ;  Dickson  v.  IHek$an, 
1  Yerg.  110;  SUvensan  r.  Chray,  17  B.  Mon.  193;  Famshill  v. 
Murrojfj  1  Bland  Ch.  479,  and  by  which  our  own  with  few  excep- 
tions, have  been  governed*  In  Decauehe  v.  Savetier,  3  Johns.  Ch. 
210,  Chancellor  Kbnt  says:  *' There  is  no  doubt  of  the  gener^ 
principle  that  the  rights  dependent  upon  nuptial  contracts  are  to 
be  determined  by  the  lex  loci.*'  In  Orojmejf  v.  OgdeUj  11  N.  T. 
228,  JoHNSOH,  J,  says:  ^' By  the  universal  practice  of  civilised 
■at i cms,  the  permission  or  prohibition  of  particular  marriages  of 
right  belongi  to  the  country  where  the  marriage  is  to  be  celebrated." 
The  court  had  before  it  the  case  of  one  who,  having  a  former 
wife  living,  from  whom  he  then  bad  been  divorced  for  adultery  by 
him  committed,  married  a  second  time  in  this  state.  His  last  mar- 
riage was  held  to  be  void  under  our  statute  prohibiting  a  second 
or  other  subsequent  marriage  by  any  person  during  the  lifetime  of 
any  former  husband  or  wife  of  such  person.  Here  the  former 
marriage,  bisadultery  and  the  existence  of  his  first  wife,  established 
the  condition  or  quality  of  the  man.  They  were  facts  in  his  his- 
tory, and  brought  him  within  the  terms  of  our  law.  The  general 
rule  above  stated  was  applied.  The  lex  loci  governed.  But  the 
court  said  it  was  not  necessary  for  them  to  consider  what  would 
have  been  the  effect  of  a  marriage  celebrated  out  of  this  state.  Its 
attention  was,  however,  directly  brought  to  the  statute  relating  to 
marriages,  and  the  circumstances  under  which  the  remarks  above 
quoted,  and  others  seeming  to  discriminate  between  a  marriage  in 
this  state  and  out  of  it,  were  made,  render  them  the  more  signifi- 
cant In  ffavUand  v.  JSahteadj  34  N.  T.  643,  a  person  divorced 
for  the  same  oifence  in  this  state,  promised  in  New  Jersey  to  marry 
the  plaintiff.  He  married  another,  and  an  action  for  the  breach 
of  this  promise  was  brought  here,  and  failed.  The  parties  resided 
in  this  state  and  contemplated  the  performance  of  the  contract 
here.  The  court  carefully  distinguish  the  case  so  presented  from 
one  where  a  marriage  had  taken  place  in  a  foreign  state.     They 
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assume  that  the  latter  would  be  treated  as  valid,  although  the 
parties  had  gone  there  with  intent  to  evade  the  laws  of  this  state, 
and  citing  Medway  v.  Needham^  MUpra^  say  the  doctrine  ^'  in  favor 
of  marriage  so  contracted  is  founded  on  principles  of  policy,  to 
prevent  the  great  inconvenience  and  cruelty  of  bastardising  the 
issue  of  such  marriages,  and  to  avoid  the  public  mischief  which 
would  result  from  the  loose  state  in  which  people  so  situated  would 
live."  Indeed,  the  general  doctrine  is  so  well  settled  by  the 
decisions  of  all  courts  and  the  reiteration  of  text-writers,  as  to 
become  a  maxim  in  the  law,  that  one  rule  in  these  cases  should  be 
followed  by  all  countries ;  that  is,  the  law  of  the  country  wher^ 
the  contract  is  made :  Story,  ttepro,  84 ;  2  Kent  Com.  91,  92. 
There  are,  no  doubt,  exceptions  to  this  mle.  Cases,  first,  of  incett 
or  polygamy  coming  within  the  prohibitioiis  of  natural  law :  Wi§ktr 
man  v.  Wightman^  4  Johns.  Cb.  848 ;  HutekiM  v.  Kimmett^  81 
Mich..  138;  Story,  tupra^  sect  118,  7tb  ed;  second,  of  prohibi- 
tion by  positive  law.  It  is  contended  by  learned  oounsd  for  the 
respondent,  that  the  judgmeal  may  be  aphdd  upon  the  gro«id 
that  the  marriage  is  one  of  the  latter  class.  The  assertion,  how- 
ever, is  left  unsupported  by  argument  or  the  citation  of  awthori- 
ties.  Its  truth  is  not  so  self-evident  as  to  dispense  with  either, 
and  the  omission,  coupled  with  our  own  examination,  leaves  us  to 
think  that  the  courts  have  not  yet  spoken  with  a  controlling  voice* 
in  its  favor.  It  is  to  be  maintained,  if  at  all,  upon  the  prohibition 
in  the  judgment  of  divorce  already  referred  to,  and  the  provisions 
of  the  statute  which  made  the  judgment  proper :  GraveM  v.  Gh'ave$, 
2  Paige  t>2.  7he  question  is  not  one  of  ethics  or  morality  but 
the  extent  of  the  authority  of  the  statute  as  a  rule  of  conduct. 
As  a  direct  inquiry,  it  is  here  for  the  first  time.  There  are  dict^i 
and  expressions  having  relation  to  it  in  Croptey  v.  Ogden,  and 
Haviland  v.  Hahtead^  supra^  tending  to  confine  the  effect  of  the 
statutory  prohibition  and  declaration  of  invalidity  to  second  mar- 
riages within  this  state  ;  but  in  neither  case  was  the  precise  question 
before  the  court  for  judgment.  In  other  courts  of  this  state  it  has 
met  with  differing  answers.  In  the  Supreme  Court,  First  Depart- 
ment {Marshall  v.  Marshall,  2  Hun.  238,  by  a  divided  court,  and 
Thorpe  v.  Thorpe,  Superior  Court  of  the  City  of  New  York,  fol- 
lowing it),  a  marriage  under  similar  circumstances  was  held  void. 
The  judprment  now  before  us  went  upon  the  principle  of  stare 
decisis,   the   court   below   also  following   Marshall   v.  Marshall^ 
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iujn'a.  Kerrimm  v.  Kerruony  Special  Term,  Fourth  Department, 
8  Abb.  N.  C.  444,  and  MaUer  of  Webb,  1  Tucker  872  (Sur.  Ct.), 
are  to  the  contrary.  To  the  latter  clasa  maj  be  added  Pon^ord 
V.  Jokn9onj  before  Nklboh  and  Betts,  J  J.,  2  Blatch.  51.  These 
dedsiona  are  irreconcilable,  and  anj  determination  reached  by  Q* 
must  overrule  one  daae  or  the  other.  Wo  are  therefore  at  liberty 
to  treat  the  subject  as  r«a  tnUgra^  unaffected  by  any  paramount 
authority,  although  greatly  assisted  by  the  reasoning  of  the  learned 
judges  who  have  taken  part  in  those  judgments. 

The  statutory  provisions  relied  upon  by  the  respondent  are 
found  in  part  2,  ch.  8  of  the  Revised  Statutes,  entitled  ''  Of  the 
domestic  relations,'*  and  especially  in  those  articles  which  treat 
»« of  husband  and  wife,"  tit.  1,  arts.  1--5,  vol.  8,  p.  148.  The 
statute  does  not  define  marriage,  or  introduce  a  new  formula  for 
the  relation,  but  treata  it  as  existing,  and  declares  it  shall  con- 
tinue *"  in  this  state  *'  a  civil  contract.  Sec.  1,  ch.  8,  tit.  1,  art.  1, 
part  2,  adopta  the  prineiples  of  the  common  law,  which  renders 
invalid  marriages  between  persons  connected  by  certain  lines  of 
eonsanguinity  (sec.  8,  Id.),  or  who,  for  want  of  age  or  understand* 
ing,  are  incapable  of  oonsent,  or  who,  if  capable,  have  been  in- 
duced to  give  it  by  fraud  or  force :  Sec.  4,  Id.  It  then  declares 
that  nojseoond  marriage  shall  be  contracted  by  any  person  during 
the  lifetime  of  any  former  husband  or  wife  of  such  person,  unless 
the  marriage  with  such  ^^  former  husband  or  wife  shall  have  been 
dissolved  for  some  cause  other  than  the  adultery  of  such  person ; 
and  that  every  marriage  contracted  contrary  to  this  provision 
riiall  be  absolutely  void :"  Sec.  5,  Id.  These  circumstances  are 
re-suted  as  grounds  of  divorce,  and  it  is  enacted  that  ^*  whenever 
a  marriage  shall  be  dissolved  pursuant  to  the  provisions  of  this 
article,  the  complainant  may  marry  again  during  the  lifetime  of 
the  defendant ;  but  no  defendant  convicted  of  adultery  shall  marry 
again  until  the  death  of  the  complainant :"  Sec.  49,  Id.,  art.  8. 
As  originally  enacted,  the  same  statute  (tit.  1,  9upra,  sec.  2)  not 
only  made  the  consent  of  parties  essential,  but  limited  the  class 
to  those  ^'capable  in  law  of  contracting,"  and  by  its  definition 
excluded  males  under  seventeen  and  females  under  fourteen  years 
of  age.  Although  this  provision  has  been  repealed,  it  throws  some 
light  upon  the  legislative  intent  in  devising  the  system  of  laws 
concerning  husband  and  wife.  Conditions  were  annexed,  not  only 
to  the  duration,  but  the  creation  of  this  rtiation,  and  the  frequency 
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TTith  which  it  might  be  formed.  Certain  persons  were  declared 
capable,  others  incapable  of  forming  it,  and  still  others  most  sub- 
mit to  its  dissolution.  In  one  instance,  as  in  the  case  before  us, 
it  cannot  be  contracted  with  another  while  the  first  oo-contractor 
is  living.  It  is  obvious  that  this  last  condition  is  in  the  nalnrc 
of  a  penalty :  Wait  v.  Wait,  4  N.  Y.  101 ;  Camrn.  v.  Lane,  118 
Mass.  471.  It  forms  no  part  of  the  relief  sooght  by  the  injsred 
party,  has  no  tendency  toward  compensation,  nor  is  it  imposed 
to  that  end.  It  is  restraint  or  punishment :  WeH  Cambridge  v. 
Lexington,  1  Pick.  506-508 ;  Clark  ▼.  Clark,  8  Gush.  886.  The 
fact  of  adultery  is,  in  the  language  of  the  statute,  an  ^'oCe»ee/' 
the  person  committing  it  a  ^^  guilty  person,'*  and  when  estaUiahed 
by  judgment  he  is  said  to  be  ^*  convicted ;"  he  is,  in  coss^uence 
of  it,  deprived  of  a  natural  right  or  privilege  which  otliefs  enjoy. 
Moreover,  for  violating  this  statutory  pievision,  he  is  at  least  ren- 
dered liable  to  fine  and  imprisonment  as  fi>r  a  miedemeanor  (2 
R.  S.,  part  4,  ch.  1,  tit.  6,  p.  696,  sees.  89,  40),  if  uot  for  felony, 
under  the  provisions  of  article  2  of  the  sane  statute :  S  B.  S.,  p. 
687,  vol.  2.  The  opinion  of  Walworth,  Chancellor,  went  to  that 
extent  in  Graven  v.  Oravee,  2  Paige  62 ;  and,  although  People  v. 
Hovey,  5  Barb.  121,  is  to  the  contrary,  the  measure  of  the  dfence 
is  not  now  important,  and  the  last  case  holds  to  the  misdemeanor. 
To  that  extent  the  law  is  plain.  The  real  question  is  whether 
such  a  statute  furnishes  an  exception  to  the  maxim  *'''Lege$  extra 
territorium  non  obhpant."  It  is  not  necessary  to  assert  that  the 
power  of  the  legislature  is  so  limited  that  no  law  passed  by  it 
would  accompany  a  citizen  into  other  countries,  and  there  control 
or  modify  the  legal  effect  of  his  actions.  Nor  need  we  deny  that 
it  might  be  so  framed  as  to  affect  his  pei*son,  and  subject  him  in 
this  state  to  punishment  for  its  violation  elsewhere,  upon  his 
return  to  the  jurisdiction  of  our  courts.  On  the  contrary  it  is  to 
be  regarded  as  settled  law  that  as  all  persons  within  its  borders, 
whether  citizens  or  aliens,  are  liable  to  be  punished  for  any  offence 
committed  in  this  state  against  its  laws,  its  citizens  may  also  bc^ 
punishotl  for  acts  committed  beyond  its  borders,  where  there  is  a 
special  provision  of  l:iw  declaring  the  act  to  be  an  offence,  although 
committed  out  of  the  state:  Maxwell  on  Statutes  119,  128:  Cope 
v.  Dohert}/,  2  Do  G.  &  J.  624;  1  Burge  Col.  &  For.  Laws  196. 
So,  also,  may  an  act  committed  out  of  the  state  be  made  to  affect 
an  individunl.  whether  citizen  or  foreigner,  when  he  comes  wiihin 
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its  borders  and  does  some  other  act  of  which  our  laws  take  notice. 
Nor  are  examples  of  legislation  effecting  these  results  wanting. 
The  statute  defining  acts  which  constitute  treason  (tit.  1,  part  4, 
ch.  1,  p.  928  ;  S  R.  S.,  sec  2)  illustrates  the  first.  It  subjects  the 
offender  to  punishment,  whether  the  act  prohibited  is  done  ^*  in 
this  state  or  elsewhere."  That  against  duelling  is  an  example  of 
the  second.  It  makes  one  who,  by  previous  engagement,  fights  a 
duel  without  the  jurisdiction  of  this  state,  and  in  so  doing  inflicts 
a  wound  upon  any  person,  ^^  whereof  he  shall  die  within  this 
state,"  and  every  second  engaged  in  such  duel,  guilty  of  murder 
within  this  state.  And  still  more  in  point,  as  illustrating  its  man- 
ner of  expression,  where  the  legislature  intends  to  take  cognisance 
of  an  act  ^mmitted  outside  the  Hmits  of  the  state,  or  to  impress 
upon  the  gtatuM  of  its  citizens  a  condition  of  liability  for  such  an  act, 
are  the  revisions  of  the  statute  treating  of  offences  against  **  the  puV> 
lie  peace  and  public  morals  :'*  tit.  5,  part  4,  ch.  1,  act.  1,  vol.  2, 
R.  S.  After  providing  punishments  for  fighting  duels,  sending 
challenjjes,  &c.,  in  the  most  general  terms,  excluding  no  one  from 
its  condemnation,  but  within  the  general  maxim  above  quoted, 
having  no  extra-territorial  force,  comes  a  provision  which,  by  its 
special  language,  attaches  to  the  citizen,  goes  with  him  as  he 
crosses  the  line  of  this  state,  and  binds  him  with  an  obligation 
in  what  place  soever  he  is.  *^If,"  it  says  (sec.  5,  Id.),  **any 
inhabitant  of  this  state  shall  leave  the  same  for  the  purpose  of 
eluding  the  operation  '*  of  these  provisions,  and  '*  shall  give  or 
receive  any  such  challenge"  *  *  *' without  this  state,  he  shall 
be  deemed  guilty  and  subject  to  the  like  punishment  as  if  the 
offence  had  l^en  committed  within  this  state.  And  we  shall  see 
later  a  provision  similar  to  this,  now  forming  part  of  the  law 
.relating  to  marriages  in  the  state  of  Massachusetts.  Another 
instance  well  shows  by  contrast  the  necessity  of  a  declaration 
that  the  arm  of  the  law  shall  be  so  extended.  In  proximity  to  the 
provisions  I  have  quoted,  in  the  next  article  (sect.  8),  is  the  stat- 
ute **  of  unlawful  marriages,"  defining  bigamy  and  declaring  its  pun- 
ishment, saying,  in  general  terms,  *^  every  person  having  a  husband 
or  wife  living  who  shall  marry  any  other  person"  (with  exceptions 
of  no  moment  here),  shall  be  adjudged  guilty  of  bigamy,  providing 
(sect.  10)  that  an  indictment  may  be  found  against  any  person  for  a 
second,  third  or  other  marriage  herein  prohibited,  in  the  county  in 
which  he  shall  be  apprehended,  and  the  same  proceedings  had 
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thereon,  ^^as  if  the  offence  had  been  committed  therein."  Yet 
there  are  no  enlarging  words  afSzing  tbemselvea  to  the  person  of 
the  citizen,  as  in  the  statute  before  quoted,  or  bringing  within  its 
purview  '*  a  second  or  other  marriage,"  contracted  out  of  the  state ; 
and  therefore,  on  the  trial  of  one  who  was  indicted  for  bigamj,  the 
second  marriage  having  taken  place  in  Canada,  it  was  held  as  earlj 
as  1855,  by  a  court  presided  over  by  the  late  Judge  W.  F.  Allkit, 
then  a  justice  of  the  Supreme  Court,  that  this  statute  had  no  appli- 
cation ;  that  the  second  marriage  was  not  an  offence  against  the 
laws  of  this  state,  because  they  have  no  ^^  extra-territorial  force." 
In  like  manner,  if  Barker  Van  Voorhis  had,  on  his  return  to  this 
state,  after  accomplishing  his  second  marriage,  been  indicted  under 
the  statutes  to  which  I  have  'referred,  either  for  Ugsiny  or  for 
doing  a  prohibited  act,  it  would  necessarily  follow  that  the  indictment 
would  fitil.  Tet  the  words  of  the  statute  are  general ;  in  them- 
selves they  contain  no  limitation.  But  we  hsve  been  refigfrred  to 
no  case,  and  I  think  none  can  be  found,  where  such  general  words 
have  been  interpreted  so  as  to  extend  the  action  of  a  statute 
beyond  the  territorial  authority  of  the  legislature,  and  it  is  only  by 
extending  it  that  our  courts  can  take  cognisance  of  acts  there  com- 
mitted. 

Of  the  third  class,  an  example  is  afforded  by  our  statute  de- 
fining punishment  for  a  second  offence.  Sect.  8,  p.  699,  vol.  2, 
Rev.  Stat.,  part  4,  eh.  1,  tit.  6.  ^^If  any  person,"  it  says,  ''con- 
victed of  any  offence  punishable  by  imprisonment,  &c.,  shall  after- 
wards be  convicted  of  any  offence,  he  shall  be  punished*'  in  a 
mode  prescribed.  It  is  evident  that  these  words  are  general,  and 
taken  literally  would  apply  to  '^any  person"  committing  an 
offence  in  or  out  of  the  state.  Applying  the  mode  of  construc- 
tion contended  for  by  the  respondent,  nothing  more  could  be 
necessary.  But  the  legislature  show  that  such  is  not  its  meaning. 
By  sect.  10  they  declare  that  "  every  person  who  shall  have  been 
convicted  in  any  of  the  United  States,  or  in  any  district  or  terri- 
tory thereof,  or  in  any  foreign  country,  of  an  offence  which  if 
committed  in  this  state  would,"  &c.,  '^sliall  upon  conviction 
of  any  subsequent  offence,  committed  within  this  state,  be  subject 
to  punishment  in  the  same  manner  and  to  the  same  extent  as  if 
the  first  conviction  had  taken  place  in  a  court  of  this  state." 
Thus  by  implication  is  expressed  the  opinion  of  the  legislature 
that  the  general  words  of  the  eighth  section,  iupra^  would  not 
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meet  the  case  provided  for  in  the  tenth  section.  In  Massachusetts, 
after  a  statute  extending  the.  prohibition  against  a  second  marriage, 
under  drcu instances  before  stated,  to  inhabitants  of  that  state 
going  out  of  it  to  evade  the  law,  it  was  held  that  if,  in  any  event, 
Uie  foreign  marriage  could  be  invalidated,  it  could  not  be  without 
proof  of  the  intent  made  necessary  by  statute.  Nor  without  it 
oonld  there  be  a  conviction  for  polygamy :  Comm.  v.  Lane^  118 
Mass.  4f)8.  A  similar  distinction  exists  under  the  English  law. 
In  1  Hale  P.  0.  662,  the  case  is  stated  of  a  woman  who  married 
in  England,  and  afterward  married  abroad  during  her  husband*s 
life.  It  was  held  she  was  not  indictable  under  the  statute  of  the 
former  country  for  bigamy,  for  the  offence  was  committed  out  of 
the  kingdom,  and  the  act  did  not  in  express  terms  extend  its  pro- 
hibition to  subjects  abroad.  It  is  otherwise,  however,  in  regard  to 
certain  oifenees  committed  in  other  countries  by  Englishmen 
against  their  government,  viz.,  murder  and  slave-tmding,  because 
the  statutes  have  so  provided :  Warrender  v.  Warrettder^  supra. 
Now  if  the  criminal  court  has  no  jurisdiction  to  punish  the  act 
when  committed  out  of  the  state,  how  has  the  civil  court  jurisdic- 
tion to  prohibit  the  doing  of  the  act  out  of  the  state.  The  cpn- 
sequenoes  are  the  same  in  either  case,  and  are  prescribed  by  the 
same  statute.  Whether  a  man  is  punished  by  fine  and  imprison- 
ment, or  by  disgrace  to  himself  and  the  woman  he  married — the 
bastardy  of  his  children — is  a  diiBTerenoe  in  degree  only.  The 
severer  punishment  is  in  the  last  alternative.  Can  the  court  imply 
the  right  to  inflict  it?  Can  it  exist  unless  given  in  express 
language  ?  I  think  not.  The  statute  does  not  in  terms  prohibit 
a  second  marriage  in  another  state,  and  it  should  not  be  extended 
by  construction.  The  mode  of  construction  contended  for  by  the 
respondent,  if  applied  to  the  statutes  of  treason  and  duelling  and 
'tiie  punishment  of  second  offences,  would  make  useless  those  pro- 
visions which  relate  to  the  conduct  of  a  citizen  out  of  the  state,  or 
the  commission  of  crime  in  this  state  by  one  convicted  in  another 
state.  Can  they  be  disregarded,  or  the  legislature  charged  with 
naeless  enactments  ?  On  the  contrary,  we  must  give  weight  and 
meaning  to  ihem;  to  their  presence  in  those  laws  and  their 
absence  in  the  one  of  marriages.  The  difference  is  essential,  and 
the  varying  language  cannot  be  disregarded.  There  is  first  a 
prohibition  broad  as  in  the  act  before  us,  wide  enough  to  take  in 

an  persons  within  the  state,  and  prdbibiting  certain  acts — a  per- 
TcH..  ZXX.- 
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sonnl  [irohihition.     Not  content  with  that,  the  statutes  go  further 
uiul  oxtond  the  same  consequences  to  those  acts  when  committed 
out  of  the  state.     These  provisions  are  lacking  in  the  law  before 
us.     When,  therefore,  we  consider  the  legishition  of  this  state 
before  referred  to,  and  the  general  rules  regulating  the  territorial 
force  of  the  statutes,  we  cannot  but  regard  the  emission  to  provi<le 
by  law  for  cases  like  the  present  as  intentional ;  but  if  not,  in  the 
language  of  Lord  Ellbnboro17GH,  in  Rex  v.  Skene,  6  East  518, 
'*  we  can  only  say  of  the  legislature,  quod  volvit  nan  dixit**    This 
view   is  sustained  by  the  course  of  decision  and  legislation  in 
Massachusetts.      In   Medway  v.  Needhaw,  suproj  the  plaintiff 
sued  for  the  support  of  certain  paupers,  one  Coffee  and  his  wife, 
alleged  to  have  their  legal  settlement  with  the  defendant.     Tke 
only  question  on  the  trial,  or  the  subsequent  hearing  before  the 
whole  court,  respected  the  validity  of  the  murriage.     He  was  a 
mulatto,  and  his  supposed  wife  a  white  woman.     They  were  in- 
habitants and   residents  of  Massachusetts  at  the  time  of  their 
marriage,  and  the  statement  is  that ''  as  the  laws  of  the  proyince 
at  that  time  prohibited  all  such  marringes,  they  went  into  the 
neighboring  province  of  Rhode  Island,  and  were  there  married 
according  to  the  laws  of  that  province,''  and  returned  immediately 
to  their  home.     Both  courts  hold  the  marriage  good.     The  statute 
regulating  marriages  in  Massachusetts  was  at  that  time  like  out 
own,  but  the  court  placed  their  decision  upon  the  general  prin- 
ciple that  a  marriage  good  according  to  the  laws  of  the  country 
where  it  is  entered  into  shall  be  valid  in  any  other  country,  Par- 
ker, C.  J-,  saying:  '*This  principle  is  considered  so  essential 
that  even  where  it  appears  that  the  parties  went  into  another  state 
to  evade  the  laws  of  their  own  country,  the  marriage  in  the  foreign 
state  shall  he  valid  in  the  country  where  the  parties  live;"  and 
referring  to  the  statute  which  declares  second  marriages  absolutely 
void,  says:   ''They  are  only  void  if  contracted  within  this  state:" 
West  Camhriihie  v.  Lexinfjton,  1  Pick.  50G,  involved  the  rights 
of  infant  children  of  Samuel  Bemis,  paupers,  to  public  support  in 
that  state.     The  question  turned  upon  the  validity  of  his  second 
marria^Te.     III.*:  first  had  been  dissolved  for  his  adulterv.     After- 
wards,  and  while  his  former  wife  was  living,  he  married  in  New 
Hanijishirc,  and  the  children  were  from  that  union.     The  court 
held  that  if  the  marriage  had  been  contracted  in  Massachusetts,  it 
would  be  unlawful  and  void^  but  that  the  laws  of  no  countrv  have 
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force  outside  of  its  own  jurisdiction,  and,  therefore,  one  who  by 
reason  of  his  offence  against  it  is  disabled  from  contracting  another 
marriage,  maj  lawfullj  marry  again  in  a  state  where  no  such  dis- 
ability is  attached  to  the  offence ;  and  further.  Iiaving  a  right  to 
marry  there,  he  could  not,  while  there,  violate  the  statutes  of  Mas- 
sachusetts against  polygamy.  It  was  therefore  held  that  the 
children  were  legitimate,  their  settlement  to  be  where  that  of  their 
&ther  was,  and  the  town  entitled  to  recover  for  their  support. 
The  circumstances  of  Putnam  v.  PtUnamj  8  Pick.  438,  are  sing- 
ularly like  those  before  us,  and  it  was  held  that  although  the 
second  marriage  was  a  clear  case  of  evasion  of  the  laws  of  the 
Commonwealth,  it  was  valid  npon  the  general  rule  referred  to  in 
the  cases  already  cited.  The  court  also  says:  ^'If  it  shall  be 
found  inconvenient  or  repugnant  to  sound  principle,  it  may  be 
expected  that  the  legislature  will  explicitly  enact  that  marriages 
contracted  within  another  state — which,  if  entered  into  here,  would 
be  void — shall  have  no  force  within  this  Commonwealth."  There 
is  thus  recognised  a  necessity,  discussed  e4irlier  in  this  opinion,  for 
express  legislation,  if  the  citiien  is  to  be  held  bound  by  the  laws 
of  this  state  for  acts  performed  by  him  outside  its  limits.  Legisla- 
tion to  this  end  was  afterwards  had ;  Rev.  Stat,  of  Mass.,  ch.  75, 
sect.  6 ;  Tenn.  St.,  ch.  106,  sect.  6.  Referring  to  provisions  of 
the  act  making  void  marriages  between  certain  parties,  or  by  per- 
sons in  prescribed  conditions,  or  under  certain  circumstances,  it 
declares,  ^'  where  persons,  resident  in  this  state,  in  order  to  evade 
the  preceding  provisions,  and  with  an  intention  of  returning  to 
reside  in  this  state^  go  into  another  state  or  country  and  there  hare 
their  marriage  solemnized,  and  afterwards  return  and  reside  here, 
the  marriage  shall  be  deemed  void  in  this  state."  It  is  not  neces- 
.  saiy  to  consider  the  extent  or  scope  of  this  statute.  It  has  been 
discussed  by  the  courts  of  this  state,  and  is  said  by  Dewey,  J.,  in 
Commonwealth  v.  Hunt^  4  Cush.  49,  '^  to  have  been  intended  to 
meet  this  class  of  cases — that  is,  of  individuals  fraudulently  at- 
tempting to  evade  the  laws  of  Massachusetts,  so  far  as  respects 
persons  divorced  for  adultery — and  to  declare  such  marriages  by 
the  gailty  party  to  be  void  in  this  Commonwealth;"  or  as  Hub- 
bard, J.,  says,  m  Suttim  v.  Warren^  10  Mete.  453,  ''The  only 
object  of  this  provision  is,  as  stated  by  the  commissioners  in  their 
reports,  to  enforce  the  observance  of  our  own  laws  upon  our  own 
citiiens,  and  not  suffer  them  to  violate  regulations  founded  in  a  just 
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refcard  to  good  monils  and  sound  policy/*     We  have  no  law  in 
relation  to  this  subject  similar  to  that  of  Massachusetts,  or   our 
statutes  before  cited,  in  reference  to  duelling  and  treason.     There 
is  nothing  in  the  statute  to  indicate  an  intention  of  the  legislature 
to  reach  beyond  the  state  to  inflict  a  penalty.     Nor  can  1  discover 
an  intent  to  so  impress  the  citizen  with  the  *  prohibition  as  to  make 
an  act  which  is  innocent  and  valid  where  performed  an  offence 
when  he  returns  to  this  state,  and  himself  a  criminal  for  perform- 
ing it.     Every  presumption  is  against  such  intention.     The  re- 
spondents rest  their  case  upon  the  general  words  of  the  statute. 
These,  taken  in  their  natural  and  usual  sense,  woald  undoubtedly 
embrace  the  case  of  the  appellant.     '*  No  second  *  *  *  marriage- 
shall  be  contracted  by  any  person  during  the  lifetime  of  any 
former  wife  of  -such  person.*'     ^^  Every  such  marriage  shall   be 
absolutely  void.'*      '^No   defendant   convicted   of  adultery   shall 
marry  again  until  the  death  of  the  complainant."     Equally  broad 
are  the  provisions  of  the  criminal  law  declaring  the  punishment 
of  the  offender.     They  would  comprehend  every  second  marriage 
wherever  celebrated,  and  take  in  the  citizens  of  every  state.     It 
cannot  be  denied  that  they  are  subject  to  explanation  and  restraint 
{Monlier  v.  People^  supra),  and  the  principle  upon  which  it  rests 
shows  the  criminal  law  to  have  no  application  to  a  marriage  out  of 
the  state.    The  same  rule  was  applied  in  JSims  v.  Sifn$^  75  N.Y.  466, 
where,  after  a  very  full  discussion  of  the  question  involved,  it  was 
decided  that  tho  provision  of  the  revised  statutes  (8  R.  S.  994, 
sect.  23),   declaring  a  person  sentenced   upon  a   conviction  of  a 
felony  to  be  incompetent  as  a  witness,  does  not  apply  to  a  convic- 
tion in  another  state :  that  it  has  reference  only  to  a  conviction  in 
this  state.     The  conviction  was  in  Ohio.     It  was  assumed  that  the 
convict  would  have  been  incompetent  as  a  witness  in  that  state. 
jSnppo.^e  a  judpncnt  here  foHowol  his  evidence,  and  it  was  after- 
ward**  prosecuted  in  Ohio.     Would  it  be  competent  in  defence  to 
show  that  it  was  olitained  upon  evidence  inadmissible  by  the  laws 
of  Oliio?     Cloarlv   not.     And   the  reason   is  stated  in   the   case 
cited.     'The  dis<|ualification  is  in  the  nature  of  an  additional 
yxnalty  f  illowin^r  and  resulting  from  the  conviction,  and  can  not 
extend  i  <  yond  the  territorial  limits  of  the  state  where  the  judg- 
ment wa-  ]HMn«mnced."     He  wa.i  therefore,  a  competent  witness 
in  the  st:»te  nf  Nov  York.     There  is,  in  principle,  a  close  analogy 
between  tKc  ca.^e  I  have  supposed  and  the  one  before  us.     In  each 
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Uiefe  is  personal  disqualification — in  one,  to  marry :  in  the  other, 
to  testify.    In  neither  case  does  the  disqualification  arise  from  any 
law  of  nature  or  of  nations,  but  simply  from  positive  law.     Each 
deprived  the  offender  of  a  civil  right.     Now  in  case  of  the  witness, 
his  testimony  results  in  a  judgment,  a  contract  of  record,  to  which, 
when  it  reaches  Ohio,  full  effect  must  be  given,  and  for  its  enforce- 
ment the  machinery  of  the  law  in  that  state  put  in  motion.     In 
the  other  case,  that  in  hand*  a  contract  is  entered  into  by  the 
offender,  which  is  a  good  contriMt  under  the  laws  of  the  state 
where  made.     If  so,  it  should  also  follow  that  to   each   party 
thereto  and  to  their  issue  every  right  and  privilege  growing  out  of 
the  relation  so  established  must  attach.     When,  therefore,  they 
return  to  this  state  with  the  evidence  of  that  contract,  can  the 
courts  do  more  than  in  the  other  case  ?     Are  they  not  limited  to 
the  inquiry  whether  the  contract  was  valid  in   the  state  where 
made?      And   if  it  was,  how   can  they   deny   to  the   child  its 
inheritance  ?    Let  me  go  a  little  further.    Suppose,  on  the  day  the 
decree  of  divorce  was  granted,  Barker  had  also  been  convicted  and 
sentenced  for  felony.     He  would  then  have  been  subject  not  only  to 
the  statutes  above  cited,  but  to  that  other  which  declares  ^^  that  no 
person  sentenced  upon  a  conviction  for  felony  shall  be  competent 
to  testify  in  any  cause:'*  3  R.  S.  994,  sect.  28.     Disqualified, 
therefore,  to  marry  or  to  testify,  he  does  both  in  Connecticut, 
brings  back  to  this  state  the  judgment  record  and  the  marriage 
contract.     If  the  first  can  not  be  impeached  because  of  his  sen- 
tence, neither,  as  it  seems  to  me,  can  the  other  because  of  his 
^^  conviction."     And  for  the  same  reason — viz.,  that  stated   by 
Greenleaf  as  the  result  of  the  weight  of  modern  opinion,  sanc- 
tioned by  this  court  in  Simi  v.  Stms^  iupra^  that  personal  dis- 
'qualifications  arising,   not  from    the   laws   of  nations,  but  from 
positive  laws,  especially  such  as  are  of  a  penal  nature,  are  strictly 
territorial,  and  cannot  be  enforced  in  any  country  other  than  that 
in  which  they  originated. 

Second.  Nor  are'  we,  in  the  absence  of  express  words  to  that 
effect,  to  infer  that  the  legislature  of  this  state  intended  its  law  to 
contravene  the  ju9  gentium^  under  which  the  question  of  the 
•validity  of  a  marriage  contract  is  referred  to  the  lex  loci  contracluty 
and  which  is  made  binding  by  consent  of  all  nations.  It  pro- 
fessedly and  directly  operates  on  all.  To  impugn  it  is  to  impugn 
public  policy  ;  and  while  each  country  can  regulate  the  status  of 
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its  own  citizens,  until  the  will  of  the  state  finds  clear  and  unmis- 
takable expression,  that  must  be  controlling.  ^' Where,"  says 
Marshall,  G.  J.  {United  State$  v.  FUher^  2  Granch  380), 
^'rights  are  infringed,  where  fundamental  principles  are  over- 
thrown, where  the  general  system  of  the  laws  is  departed  from, 
the  legislative  intention  must  be  expressed  with  irresistible  clear- 
ness to  induce  a  court  of  justice  to  suppose  a  design  to  effect  such 
objects.** 

Our  conclusion  is  that  as  the  marriage  in  question  was  valid  in 
Gonnecticut,  the  appellant.  Rose  Van  Yoorhis,  is  a  legitimate 
child  of  Barker,  and  as  sudi  entitled  to  share  in  the  estate  of  the 
testator. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with- 
out costs  to  the  plaintiffs  or  Sarah  A.  Brintnall,  but  with  costs  to 
the  appellant,  Rose  Van  Yoorhis,  and  to  respondents,  Ella  and 
Elias,  to  be  paid  out  of  the  estate. 

All  concur,  except  FoLGEB,  G.  J., -not  voting. 


The  principal  case  must  be  regarded  as 
determining  for  the  state  of  New  York, 
a  very  serious  question  in  the  law  of 
marriage.  Few  graver  questions  are 
brought  before  the  courts  for  determina- 
tion, than  those  relating  to  the  validity 
of  marriage  and  the  legitimacy  of  off- 
spring. Any  adjudicatior  upon  so  im- 
portant a  subject,  and  emanating  from 
so  distinguished  a  court  as  the  New  York 
()onrt  of  Appeals,  must  necessarily  be 
of  great  interest  to  the  profession,  and 
wiU  be  examined  with  care,  in  both 
America  and  England. 

It  is  laid  down  in  the  foregoing  opin- 
ion, that  "  it  is  a  general  rule  of  law,  that 
a  contract  entered  into  in  another  state 
or  coun:ry,  if  valid  according  to  the  law 
of  that  place,  is  valid  everywhere. ' '  And 
cases  are  cited  to  the  cffci't  that  a  mar- 
riage valid  where  celebrated,  is  valid 
everyAvhere.  It  is  submitted,  however, 
with  the  greatest  deference,  that  while 
the  general  rule  may  be  m  stated,  it  is 
not  applicable  to  the  state  of  facts  exist- 
ing in  the  particular  cose,  and  that  the 
conclusion  announced,  cannot  be  sus- 
tained upon  the  authority  of  the  English 


or  American  cases.  In  Brotk  t.  Brodb, 
decided  in  the  House  of  Lords  in  IS61, 
(9  House  of  Lords  Cases  193),  tlie  Lord 
Chancellor  said:  "There  can  be  no 
doubt  of  the  general  rule,  that  a  foreign 
marriage,  valid  according  to  the  law  of 
a  country  where  it  is  celebrated  is  good 
everywhere."  But  while  the  forms  of 
entering  into  the  contract  of  marriage  aro 
to  be  regulated  by  the  /ez  lod  contractual 
the  law  of  the  country  in  which  it  is 
celebrated,  the  essentials  of  the  contract 
depend  upon  the  fex  dcmiciiii,  the  law  of 
the  country  in  which  the  parties  are 
domiciled  at  the  time  of  the  marriage, 
and  in  which  the  matrimonial  residence 
is  contemplated.  Although  the  forms  of 
celebrating  the  foreign  marriage  may  be 
different  from  those  required  by  the  law 
of  the  country  of  domicile,  the  marriage 
may  be  good  everywhere.  But  if  the 
contract  of  marriage  is  such,  in  essentials, 
as  to  be  contrary  to  the  law  of  the 
country  of  domicile,  and  it  is  declared 
void  by  that  law,  it  is  to  be  regarded  as 
void  in  the  country  of  domicile,  though 
not  contrary  to  the  law  of  the  country 
in  which  it  i»  dts  celebrated.   This  qualifi. 
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fatioB  upon  the  rale,  that  a  nMuriage 
valid  wbere  eelebraled  ii  good  eTerj- 
where,  ia  to  be  loviid  in  the  writings  of 
manj  eminent  jiiriatM  wlw  hare  diicnaeed 
file  aabject.  *  *  *  It  is  qnirs  obrioiia 
diat  no  civilised  ftate  can  allow Jta  doauo 
ciled  enbjeeta  or  dtisena,  by  making  a 
temporary  visit  to  a  foreijni  oonntrj  to 
enter  into  a  contract,  to  be  performed  in 
tlm  plaee  of  domicile,  if  tbe  contract  is 
flbrbidden  by  the  law  of  tlie  place  of 
domicile  as  eontrary  to  religion,  or  mo- 
rality, or  to  any  a(  its  fundamental  insti- 
tations.     In  this  vase  a  marriage  cele- 
brated   in   Denmark,   between   persons 
domicilicd  in  Bn^and,  and  which  was 
valid  aoeording  to  the  law  of  Denmark^ 
was  held  void  in  England.     Tbe  man 
liad  married  the  sbtcr  of  his  deceased 
wife,  and  the  parties  had  isone  to  Den- 
to  evade  the  English  law  forbidding 
■arriages.    The  latest  antboritative 
exposition  of  tbe  English  law  is  to  be 
Ibnnd  in  tbe  opinion  pronounced  in  the 
Goart  of  Appeab  as  laie  as  1877,  in 
Satlamajfor  v.  IM  Borrox,  Law  Rep.,  3 
Frob.  I.     In  that  case  it  is  said :  *'Bnt 
it  is  a  well  recognised  principle  of  law, 
that  tbe  qnestioii  of  personal  capacity  to 
enter  into  any  eontraet,  is  to  be  decided 
by  tbe  law  of  domicile.     It  is,  however, 
urged  that  thiadoes  not  apply  to  tbe  con- 
tract of  marriage,  and  that  a  marriage 
valid  according  to  the  law  of  tbe  country 
where  it  is  solemnised  is  valid  every- 
where.    This,  in  our  opinion,  is  not  a 
correct  statement  of  the  law.     The  law 
*  of  a  country  wbere  a  marriage  is  solem- 
nised, must  alone  decide  all  questions 
relating  to  the  validity  of  the  ceremony 
by  which  tbe  marriage  is  alleged  to  have 
been  constituted ;   but  as  in  other  con- 
tracts, so  in  that  of  marriage,  personal 
capacity  must  depend  on  the  law  of 
domicile.'*     And  it  was  held  that  where 
a  marriage  was  celebrated  in  England 
between  cttisens  domiciled   in   another 
country,  the  marriage  would  he  held  void 
in  England,  if  the  parties  were  prohi- 
bjlad  from  marrying  by  the  law  of  their 


domicile,  and  in  an  Er;  iish  work  on  the 
law  of  domicile,  but  recently  published, 
we  find  it  laid  down  as  follows :  **  The 
validity  of  a  marriage  depends  on  two 
conditions :  first,  on  tbe  capacity  of  tbe 
parties  to  marry  each  other ;  Mcondly, 
on  the  eelebration  of  the  marriage  in  due 
f»rm.  The  capacity  of  each  of  the 
parties  to  a  marriage,  ii«  to  be  judged  of 
by  their  respective  fex  domicUii.  Dicey 
on  Domicile,  p.  202. 

There  are  English  cases  which  mijdit 
seem  at  first  blush,  rot  to  warrant  the 
principle  thus  laid  down,  but  a  broad 
distinction  exists  between  socb  cases, 
which  must  not  he  lost  sight  of.  Fur 
instanoe  a  marriage  between  an  English 
subject  domiciled  in  England,  and  a 
foreigner,  would  be  held  valid  in  Eng- 
land, although  the  foreigner  might  Iw 
prohibited  from  contracting  tbe  marriage 
by  the  law  of  his  domicile.  And  this 
ap<fti  the  principle  that  no  country  is 
boand  to  recognise  the  laws  of  a  foreign 
state,  when  they  work  injustice  to  its 
own  subjects :  Sottonaifor  v.  Ih  Barrat^ 
L.  R.,  5  Prob.  D.  1-,  6,  7  ;  and  s.  c,  on 
further  hearing,  19  Am.  Law  Reg.  N.  8. 
76.  Again,  there  are  cases  which  recog- 
nise the  validity  of  a  marriage,  where 
the  parties  have  marricil  away  from  their 
own  country,  for  the  purpose  of  evading 
the  requirements  of  the  law  of  domicile 
as  to  the  consent  of  parents.  But  it 
is  to  be  remarked,  that  the  consent  of 
parents,  or  others  necessary  to  the  valid- 
ity of  a  marriage,  are  considered  as 
part  of  the  ceremony  or  form  of  mar- 
riage.    Sec  Dicey  on  Domicile,  p.  20S. 

In  the  opinion  in  the  principal  case, 
much  stress  is  laid  upon  the  Massuoliu- 
Ktts  cases,  and  especially  upon  the 
case  of  Medfcay  v.  Needhcan,  16  Mass. 
157  (1819),  which  was  identical  in 
principle  with  the  one  under  discusfiion. 
It  is  interesting,  therefore,  to  note  the 
criticism  passed  on  that  case  in  the  House 
of  Lords.  *' I  cannot  think,''  said  the 
Lord  Chancellor,  'Mhat  it  is  entitled  to 
much  weight,  for  the  learned  judge  ad- 
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mitted  that  he  was  orcrruUng  the  doc- 
trine of  Hubcnis  and  other  eminent 
jurists ;  he  relied  on  decisions  in  which 
rhe  forms  only,  of  celcbratinu  the  mar- 
riai^e  in  the  conntry  of  (^lebrution  und 
in  ihe  country  of  domicile  were  different : 
and  he  took  the  distinction  between  cases 
/rhcrc  the  absolute  prohibition  of  the 
marriage  is  forbidden,  on  mere  motives 
of  policy,  and  where  ttic  marriage  is 
pn>hibited  as  \Km^  contrary  to  relii^on 
on  the  pt)und  of  incest.  I  myself  must 
deny  the  distinction.  If  a  marriafsc  is 
absolutely  prohibited  in  any  country  as 
being  contrary  to  public  pplicy,  and 
leading  to  social  evils,  I  think  that  tlie 
domiciled  inhabitants  of  that  eooutry 
cannot  be  permitted,  by  passing  the 
frontier  and  entering  another  state  in 
which  this  marria^  is  not  prohibited,  to 
celebrate  a  marriage  forbidden  by  their 
own  sute,  And  immediately  returning  to 
their  own  state,  to  insist  on  their  mar- 
riage being  recognised  as  lawful. ' '  And 
Lord  CsANWORTH,  at  the  same  time, 
remarked,  '*  I  also  roncur  entirely  with 
mv  noble  and   learned  friend,  that  the 

m 

American  decision  of  Meditay  v.  Need- 
hauij  cannot  be  treated  as  proceeding 
on  sound  principles  of  law.'*  And  as 
to  Sutton  V.  Warren,  10  Metcalf  451 
(1845),  also  cited  in  the  principal  case, 
the  Lord  Clianoellor  said  :  *'  I  am  sorry 
to  say,  thiit  it  rattier  detracts  from  the 
high  respcc-t  with  which  I  have  been  in 
tlie  habit  of  re«rarding  American  deci- 
sions, resting  u)x>n  general  jurispm- 
dcnec.  ♦  «  ♦  I  nm  1)<)nnd  to  say  that 
the  decision  rested  on  a  total  misappre- 
hension of  the  law  of  England.  ♦  ♦  ♦ 
This  derision,  my  liorc??,  may  alarm  us 
at  the  consequences  which  might  follow 
from  adopting  foreign  notions  on  snch 
subjects,  rather  than  adhering  to  the 
principles  whieli  hare  guided  us  and  our 
fathers,  ever  since  the  Reformation." 
See  Brook  v.  Brook,  9  House  of  Lords 
Cases  193.  Mr.  Burge,  too,  in  his 
CommentaricM  on  Colonial  and  Foreign 
Laws,  p.  188,  disapproves  the  Massachu- 


setts eases,  and  maintains  thai  liia 
doctrine  of  the  /ex  loci  ought  not  to  he 
extended  to  make  valid  the  marriage, 
where  the  party  retains  his  domicile  in 
the  country  in  which  the  prohibitory  law 
prevails,  fnd  resorts  to  another  state  for 
the  purpose  of  evading  the  law  of  fait 
own. 

The  eonclusion  reached  in  the  prin- 
cipal case  is  not  only  opposed  to  the 
doctrine  of  the,  English  Court  of  Ap- 
peal, and  of  the  House  of  Lords,  but 
it  is  equally  opposed  to  the  weiglit  ot* 
authority  in  this  countr}'. 

The  Supreme  Court  of  North  Carolina 
in  1854,  passeil  upon  a  state  of  facts  in 
all  respects  sinular  to  those  existing  in 
the  prineipal  case.     A  divorce  waa  ob- 
tained  in  North  Carolina,  and  the  guilty 
party    was    prohil>ited   from    aMrrying 
under  a  statute  similar  to  the  one  in 
New  York.     The  parries  left  the  ttsie 
for  the   purpose  of  contracting  a  mmr- 
riage  in  evasion  af  the  law,  and  having 
been  married  in  South  Carolina,  where 
such  a  marriage  was  not  prohibited,  re- 
turned into  North  Carolina.     The  courts 
of  the   latter  state    held   the  marriage 
void.      *' Although   it    be   true,"   said 
RuFFiv,  Oil.  J.,  **  that  generally,  mar- 
riages are  to  be  judged  by  the  lex  Uei 
contractus,  yet  every  country  must  so  far 
respect  its  own  lawn,  and  their  operation 
on  its  own  eititcns,  as  not  to  allow  then 
to  be  evaded  by  acts  in  another  coun- 
try, done  purposely  to  defraud  them.     It 
cannot  allow  sndi  acts  abroad,  under  the 
pretence  th«t  they  were  lawful  there,  to 
defeat  its  own    laws  at  home,  in   their 
operation  upon  persons  within  her  own 
territory."      Wiifuimx  v.   Oafcs,  5  Irtd. 
5S5.      The   subject    has   recently  been 
before  the  same  court,  and   the  former 
mlinjr  wos  adhered  to.    Statt  r.  Knmetiy^ 
76  N.  C.  251  (1877).     In  this  last  easo 
Brook  V.  Brook,  supra,  is  approved,  ami 
the   Massadmsctts   ca«sc  of    Ifethca^    v. 
Nftffham,    iwpm,   noticed   ar.d    denied. 
**  As  to  the  formalities  of  marriage,  tlie 
lex  loci  will  govern.     But  when  the  Uw 
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of  Nordi   Cttroliu  dedaret,"  Mid  the 
oooit,  "that  all  ■uurriaget  between  m»- 
groee  muI  white  penone  shell  be  YOidy 
Chit  ie  m  penonel  incepaciQr  which  follows 
the  perti4se  wherever  they  go,  so  kmg  es 
they  ranmin  doondled  in  Nordi  Carolina. 
And  we  conceive  that  it  is  immaterial 
whether  diej  left  the  state  with  the  intent 
to  erade  its  law  or  not,  if  thej  had  not 
leaa  Jlda  acquired  a  domicile  elsewhere 
at  the  time  of  the  marriage.  *  *  *  A 
law  like  this  of  ours  wonld  be  very  idle 
if  it  ooold  be  avoided  by  merely  step- 
ping over  an  imaginary  line."      The 
same  prinriple  was  announced  in  Louisi- 
ana in  1855,'  in  Dnpre  v.  ExeaOar  of 
Bmdard,    10  La.   Ann.   411.     It  was 
there  held  that  a  marriage  celebrated  in 
France,    between   parties  domiciled  in 
Loastaaa,  and  in  evasion  of  tlie  law  of 
4omictle,  was  void.     So  in  Tennessee  in 
StaU  V.  Btilj  7  Baxter  9  (I87S),  where 
the  court  declares  that  the  principle  that 
a  marriage  valid  where  celebrated,  is 
evm jp  wheie,  is.  confined   to  die 
and  form  of  the  marriage,  and 
^oes  not  apply  to  the  capacity  of  flie 
paitifis  to  contract  the  mwriage.     And 
l(  was  there  held  that  where  a  man  mar- 
ried a  woman  of  color  in  Mississippi  in 
evasion  of  the  law  of  Tennessee,  and 
retained  to  the  latter  state,  he  could  be 
indicted,  althougih  the  marriage  was  TaUd 
in  Mississippi.     The  suae  doctrine  is 
announced   in   Tir^nia  in   Khm&jf  t. 
OMBsaNiMMaM,  SO  Gratt.   858   (1878). 
•  In  this  caee  a  negro  and  a  white  woman 
domidled   in  Viririnia,  went   into  the 
District  of  Colombia,  and  were  married 
in  evaaion  of  the  law  of  their  domicile. 
Upon  their  return  the  marriage  was  held 
void.    We  do  not  understand  that  in 
sny  of  diese  eases,  the  statute  expressly 
declared  die   marriage  Toid,   although 
entered  into  In  another  state.    They  are 
decided  upon  the  authority  of  Brook  r. 
Bro€k^  mtproy  holding  that  the  lex  domi- 
tSU  must  determine  the  capacity  of  the 
parties.    In  the  Virginia  case,  last  cited, 
MoAgaf  V.  NfedhoM,  as  in  most  of  the 
Vol.  XXX.^5 


other  cases,  was  expressly  lefeiied  to, 
and  openly  repudiated  as  having  been 
decided  upon  incorrect  principles.  It 
was  admitted  in  a  recent  case  in  Mas s- 
achnsettB,  in  Commomwealth  v.  Lamo,  113 
Mass.  458,  465  (167S),  that  Medway  v. 
Noedham  was  decided  upon  the  nothority 
of  English  cases,  in  which  the  question 
concerned  the  form  of  the  marriage,  and 
not  the  capadtg  o9  the  parties.  In 
Putnam  v.  Putnam,  8  Pick.  458  (18S9), 
the  court  in  following  Meditajf  v.  Neid- 
kam,  declared  it  was  aware  of  all  the 
objections  to  the  ruling  made  in  that 
case,  but  that  the  court  i!i  making  it 
**  adopted  the  rule  of  the  law  of  Eng- 
land on  this  subject."  Medway  v.  Netd- 
ham  must  therefore  be  regarded  as  based 

■ 

Upon  a  misconception  of  the  extent  of 
the  principle,  that  a  marriage  valid  where 
celebrated  is  valid  everywhere. 

Next  to  the  Massachusetts  cases,  the 
case  chiefly  relied  on  in  this  country,  by 
the  advocates  of  the  doctrine  enunciated 
in  the  principal  case,  is  Stevensom  v. 
Gray,  17  B.  Monr.  193  (1856).  It  is 
true  that  an  opinion  was  expressed  in 
that  case,  that  a  marriage,  contracted 
under  a  similar  state  of  circumstances 
to  thoee  existing  in  the  principal  case, 
would  be  valid  in  the  place  of  domicile, 
and  Medway  v.  Needham  was  referred  to 
as  an  authority  for  the  opinion.  But  the 
facts  of  the  case  did  not  make  necesMurv 
the  expression  of  any  opinion  upon  that 
point,  and  the  court  expressly  declared 
that  no  conflict  could  ariM,  upo**.  *he 
facts,  "between  the  /«z  loci  eontractua 
and  the  lex  rei  aita,  or  between  the  lex 
domiedu  and  either  or  both  of  the  others," 
as  the  marriage,  oven  though  it  had 
been  celebrated  in  Kentucky,  would  not 
haye  been,  under  the  peculiar  phraseo- 
logy of  dieir  statute  vouf,  but  only 
voidsJUe.  That  after  death  of  one  of 
the  parties,  the  marriage  could  not  he 
avoided,  and  therefore  the  children  must 
be  regarded  as  legitimate.  And  so  in 
the  more  recent  case  of  DavnelH  v. 
DanneUi,  4  Bush  51  (1868),  where   it 
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was  fought  to  qneRtion  ihe  Talidity  of 
«  mani  which  wns  Mid  to  have  been 
contracted  in  Switicrland,  in^Taaioiiof 
the  law  of  Lombardy,  the  place  of  domi- 
cile, the  same  court  declared :  "At 
hotli  reason  and  anthority,  regard  the 
assent  of  parties,  and  the  cunsnmmation 
thereof,  by  cohabitation,  as  a  legal  ralid 
marriage,  unless  prohibited  by  the  muni- 
cipal laws  of  the  country  where  oelebra- 
te«l,  before  we  could  pronounce  this 
marriage  as  invalid,  the  laws  of  Switier- 
land  making  it  so  would  have  to  be  made 
known  to  us  in  a  le^ol  manner,"  which 
luid  not  been  done.  It  is  thus  apparent 
tliat  in  neither  of  tlicsc  cases  was  it 
possible  for  the  court  to  have  held  the. 
marriage  Tdid  as  riolating  the  law  of  the 
domicile. 

Dkkmm  v.  Dickam,  1  Yerger  (9  Tenn.) 
110(1 82  6),  is  sometimes  cited  as  sustain- 
ing doctrine  similar  to  that  annoanced  .in 
the  principal  case.  But  in  that  case  te 
party,  although  divorced  in  Kentucky, 
and  rendered  incompetent  to  marry,  had 
aoiiuired  a  new  domicile  in  Tennessee, 
and  there  mnrricd  a  man  whose  domicile 
was  in  that  state,  where  they  continued 
to  reside  until  his  death.  Both  parties 
were  therefore  qualified  by  the  law  of 
their  domicile  to  contract  the  marriage. 
Even  had  the  woman  been  incompetent 
the  courts  of  Tennessee,  ns  already 
pointed  out,  were  under  no  obligations  to 
hold  the  miirria<:e  void,  inn.«much  as  this 
would  be  permitting  the  laws  of  Ken- 
tucky to  work  nn  injustice  to  the  husband 
whose  domicile  wiis  in  the  former  state. 
And  in  FuIUr  v.  Fttlier,  40  Ala.  301 
(1866),  r.  similar  state  of  facts  existed, 
and  a  similar  ruling  was  made.  In 
neither  rase  is  there  even  a  dictum  in 
favor  of  the  ruling  made  in  the  principal 
case.  But  such  dictum  mnv  lie  found  in 
Van  Storch  v.  Griffin,  71  Penn.  St.  240 
(1872). 

It  is  said  in  the  principal  case  that  a 
contract  entered  into  in  another  state,  if 
valid  occording  to  the  law  of  that  state, 
is  valid  anywhere.    And  the  court  imme- 


diatdjadds  that  a  marriage  yalid  mlMn 
celebrated,  is  valid  everywhere.    Tliera 
is  no  doubt  of  the  oorredncts  of  hoCk 
propositions.       Tlie    diflkcnlty    is   that 
neither  principle  applies  to  the  state  of 
facts  before  the  court.    We  have  tried  to 
show  that  the  last  principle  does  not 
govern  eases,  in  which  a  marriage  hna 
been  eontrai'ted  out  of  the  state  of  the 
donicile,  and  in  evasion  of  its  laws  pio- 
hibiting  the  parties  from  marrying.    Bnl 
if  the  question  is  to  be  tried  upon  princi- 
ples of  law  which  govern  in  casta  ef 
ordinary  contracts,  we  think  tlw  uam 
resnlt  is  reached,  for  we  find  it  laid  down 
as  elemenury  law  in  all  the  text  writen, 
that  no  state  is  bound  to  enibree  oon- 
tradi  injurious  to  its  own  intereats,  er 
*  in  fraod  or  evaiaon  of  its  laws,  thongii 
made  ootside  of  its  juriadictioii,  and 
valid  when  and  where  ma^.    Stoiy's 
Coof.  of  Laws,  sect.  S44.      And  fee, 
T.  Maiuel,  47  Me.  60  (IBM) ; 
T.  Godfrey,  S  Foster  (N.  H.)  881, 
(1854).      And   tjiis  was  admitted  by 
Chief  Justi(«  Faekbe  in  delivering  hit 
opinion  in  Meduray  v.  Noedhsm.    "  TMt 
doctrine  is  repugnant,"  he  said,  "to  the 
general  principles  of  law  relating  to  con- 
tracts ;  for  a  fraudulent  evasion  of  the 
laws  of  the  country,  where  the  parties 
have  tlieir  domicile,  could  not,  except  in 
the  contract  of  marriage,  be  protected 
under  the  general  principle." 

Great  stress  was  also  laid  in  the  princi- 
pal case,  upon  tlie  fact  that  the  legisla- 
ture, while  expressly  declaring  in  the 
statutes  of  treason   and   duelling,   that 
those  offences  should  be  punished  though 
committed  outside  the  state,  yet  failed  to 
declare  in  the  statute  of  marriages  that 
a  marriage  contracted  outside  the  state 
should  be  void.     There  is,  however,  a 
great  distinction.      It  has  never  been 
deemed  necessary  to  incorporate  such  a 
provision  in  the  marriage  laws,  for  the 
simple  reason  that  such  a  provision  would 
simply  be  in  affirmance  of  the  general 
principle,  that  i  II  contracts  entered  into 
in  another  state  for  the  fraudulent  evasion 
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of  the  laws  of  the  pXwe  of  domicile 
where  the  contract  is  to  be  performed  are 
reid  ab  uutioy  and  will  not  bo  rccogniaed 
in  the  coorts  of  the  home  state.  Mar- 
riage is  a  dvil  contract  for  certain  por- 
poacs,  and  is  to  be  performed  in  the 
place  where  the  parties  reside,  and  it  was 
not  sapposed  that  in  this,  the  most  im- 
portant of  all  contracts  to  the  welfare  of 
the  state  as  well  as  to  the  indindoal, 
the  courts  would  rceognise  as  ralid,  a 
aamage  mutiact  entered  into  in  fraud 
and  evasion  of  ia  laws,  abw>ltttelj  pro- 
hibiting it  as  contrary  to  the  pnUic 
weal.  But  on  the  other  hand,  if  the 
state  seeks  to  punish  a  criminal  act,  done 
by  its  own  dtisens  outside  of  the  state, 
it  is  equally  a  well  settled  principle  of 
liw,  that  it  is  necessary  to  expressly 
enact,  that  such  acts  shall  be  deemed 
pvnishable  as  though  committed  within 
ifaB  state. 

In  the  principal  case,  the  disability 
to  marry  is  spoken  of  as  a  penalty^  and 
that  as  such  it  can  have  so  extra-territo- 
rial forae.    But  in  EUiaU  v.  EUioa^  88 
Md.  357,  368  (1878),  the  objection  was 
raised  to  a  law  empowering  the  ooiut  in 
its  discretion  to  decree  in  case  of  di-- 
Toree,  that  the  guilty  party  should  not 
marry  during  the  lifetime  of  the  ether 
party,  that  it  was  ex  pt>si  facto  in  so  far 
as  it  applied  to  a  person  \>  ho  committed 
adultery  before  the  act  went  into  opera- 
tion.    The  court,  however,  held  other- 
wise.    '^  It  did  not  impose,*'  so  said  the 
court,  *'  any  tiew  punishment  or  penalty 
upon  the  adulterer,  hut  simply  witliheld 
from  him  relief  which  he  was  never  en- 
titled to  claim,  and  left  him  where  he 
was  before  the  decree  was  passe<l  ;  under 
the  disabilities  of  his  marriage  contract 
which  before  existed,  or  which  are  im- 
posed, not  by  the  Act  of  Asfcmbly,  but 
grow  out  of  the  marriage  contract  itself 
into  which  he  had  voluntarily  entered." 
If  such  a  decree  leaver  the  guilty  party 
"  under  the  disabilities  of  his  marriage 
oontraet  which  before  existed,"  be  cer- 
tainly has  no  more  rig^t  to  marry  aftev* 


such  n  decree  than  he  had  before  Ibe  de 
cree  was  pnniunnced.    And  ai(  the  courts 
would  be  compelled  to  hold  a  marriage 
void  contracted   out  of   the  state  and 
6^ore  the  divorce,  so  would  it  also  be 
equally  compelled  to  hold  the  marriage 
void  contracted  out  of  the  state  aft  ft  the 
divorce.      Tlic   principle  ^^Leyes  extra 
tmrkenmmmomMigaia^^  mould  not  apply. 
Tbe  courts  will  not  allow  husband  and 
wife  to  obtain  a  divorce  in  fraud  of  the 
law  of  their  domicile,  and  if  both  parties 
bj  consent  go  into  another  state  merely 
for  tbe  purpose  of  obtaining  a  divoroCi 
and  witli  the  intent  of  returning  to  their 
former  domicile  after  such   divorce  is 
obtained,  upon  their  return,  tlic  courts 
of  the  place  of  domicile  hold  sudi  a 
dlToroo    null   and  void.      iJarrwm   r. 
Hanimm,  80  Ala.  629  ;  State  v.  Arming^ 
ton,  85  Minn.  29,  37  (1878)  ;  FbopU  v. 
DtmftU,  25   Midi.  247    (1872).      And 
this  npon  the  principle  that  to  each  state 
belongs  the  exclusive  right  and  power  to 
determine  for  itself  the  matrimonial  sta- 
tes of  all  its    resident    and  domiciled 
dtisens.     The  opinion   of  Mr.  Justice 
OooLBT,  in  the  Michigan  case,   above 
dted,  is  exceedingly  able  and  of  groat 
interest.     He  says  **  there  are  three  par- 
ties to  every  divorce — the  huiibnnd,  the 
wife,  and  the  state —  and  the  fact  that 
the  first  two,  consent  to  the  jurisdiction 
of  the  courts  of  another  btatc  cannot  give 
validity  to  the   divorce,   as  the    third 
party,  the  state  where  the  parties  are 
domiciled  has  not  assented."      So  we 
say,    there   are   three   pav^ics   to  every 
marriage,— the  man,    the   woman,   and 
the  state  where  the  parties  are  domiciled 
— ^and  the  fact  that  the  first  two  ntrrce  to 
assume  the  matrimonial  relation,  cannot 
create  a  lawful   murrioge,  if  the   third 
party  by  prohibiting'^he  marriage  refuses 
to  assent  thereto. 

From  the  cases  already  cited  we  de- 
duce these  principles : 

1 .  That  a  marriage  valid  where  cele- 
brated, is  valid  everywhere,  so  far  as  all 
questions  of  farm  are  conoemed. 
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fl.  ThtA  whil)  the  Jer  (oei  gorerns 
in  qnesdous  of  form,  the  Ux  domicilii 
dctermineH  the  capacity  of  the  paitiet 
tu  enter  into  the  marriage  oootract. 

S.  That  statutory  prorisiona  relatinK 
to  the  content  of  parents,  4c.y  go  to  the 
form  of  the  matriage,  and  not  to  the 
cniMcity  of  the  parties. 

4.  That  where  a  marriage  is  .con- 
tracted hetween  parties  whose  donidle 
is  diiTerent,  the  courts  of  the  plaee  of 
domieUe  will  recognise  the  validity  of 
the  nwrriage  in  favor  of  its  own  dtiMn, 
although  the  other  party  may  bo  dis- 
qoalifled  by  the  law  of  the  foreign  domi- 
cile. 

9.  When  a  new  domicile  is  aoqaiied 
in  good  faith,  the.  former.  Incapadty 
oeaaea,  and  the  capacity  of  the  party 
most  be  determined  by  the  law  of  tlie 
new  dooucile. 

In  addition  to  Ifaeae  principles  we 
briefly  note: 

I.  That  polygarooos  and  laoMtnons 
marriages  are  crerywhere  void.  Wiffk" 
Moa  ▼.  Wightmattt  4  Johns.  Gh.  843; 
BuickiM  V.  Kimmefl,  31  Mich.  1>«,  134 ; 
Suttom  T.  Warren,  10  Mete.  451 ;  Cboi- 
fmmwealtk  t.  Lane,  1 13  Mass.  458,  463 ; 
State  T.  Roet,  76  N.  C.  245. 

1.  That  marriaj^s  between  infants  are 
voidable  and  not  void.  Cooieg  v.  Slate, 
55  Ala.  162;  Betfge  v.  StaU,  55  Id. 
108;  Froet  v.  Vought,  37  Mich.  65. 
In  the  case  last  cited,  it  is  held  that  the 
BiichigEn  statnte  rendering  males  of 
eighteen  and  females  of  sixteen,  compe- 
tent to  contract  marriage,  makes  the 
marriage  actually  entered  into  by  them 
valid,  but  that  it  docs  not  empower  such 
persons  while  under  the  age  of  twenty- 
one  to  make  valid  executory  contiacts  of 
marriage,  for  breach  of  which  soits  may 
bo  brought. 

3.  That  marriages  between  persons, 
one  of  whom  is  insane  at  the  time  of 
marriage,  arc  void.  MiddUhoromgh  v. 
Rochnter,  12  Moss.  363;  Waymire  v. 
Jetmore,  22  Ohio  St.  271  ;  Crwnp  v. 
Morgan,  3Irc(1.  Kip  91  ;  Johnson  \,  Kin- 


cade,  Id.  47«;  Bmtt  t.  AmwR,  It 
Kans.  371.  8ce  Staekmg  t.  MtArn^ 
31  N.  T.  finpt  Ct.  461.  That  U  ii 
Toidabie.  CWb  v.  CoU,  %  8need  §7 ; 
McKimag  t.  GkHb,  1  8wa».  if  1. 

4.  That  marriages  hetween  dnTCi 
were  eoiitld«nd  void.  StUem  v.  a— 
son,  44  Ala.  633;  Gaate^  v.  Bmd^  M 
Id.  51i;  SmA  v.  State,  9  Id.  fN; 
Maimda  v.  Gmrdnar,  24  Id.  71? ; 
V.  Sammel,  t  Dev.  4  Bat.L.  177 ; 
«rrf  V.  Ommrd,  6  JoMS  L.  Mi ;  BaUr. 
United Statee,%Omt7;  IMfV.iW, 
7  Bnsh  654;  Stmtmrd  v. 
a  Id.  276;  McBsgnaldM  v. 
5  Cald.  (T«nB.)  16. 

5.  That  marriages  beti 
aeoording  to  Indian 
sidered  vali4,  aUbm^  tke 
the  right  to  4kniss  the  wife  at  bia  T«ft. 
tion,  and  the  ttibe  Uva  witUa  the  iMt 
Umits.  Bsfsr  v.  MMfy,  5«  Mo.  HO : 
WaU  V.  Hmomson,  11  Ala.  639  ;  Mr- 

<fmi  V.  ilcGAas,  5  Bmiii.  13 :  JUmsmt. 
JoJbison,  30  Mo.  7S* 

6.  That  a  marriage 
the  fraud  of  ana  party,  is 
to  be  void.  8ee  Sehouler  Dom.  Bel.  36. 
Beeves  Dom.  Bel.  206 ;  2  Kant's  Com. 
767.  1  Bishop  on  Mar.  luid  Div.  sect. 
115.  In  Temppert  y.  Toaqipert,  13 
Bosh  326  (1677),  the  Kentneky  c^vrt 
repudiates  this  doctrine,  and  iniiniii  it 
is  only  voidable  and  not  void.  And  «a 
Guilford  V.  (hford,  9  Conn.  326. 

7.  That  the  statutory  provisions  re- 
quiring that  no  DArriage  be  celebrated 
until  atYer  a  license  has  issued,  Ac,  are 
directory  merely,  and  will  not  invalidate 
a  marriage  performed  without  oompHahee 
therewith,  in  the  absence  of 
provisions  declaring  such  marriages 
Elg  V.  Gwmmd,  52  Ala.  584,  586; 
Begge  v.  State,  56  Id.  112 ;  Artea  v. 
Hervey,  I.Gray  119;  MUford  v.  ITor^ 
ceeter,  7  Mass.  46;  Gir^e  v.  Wood, 
63  Mo.  501  ;  HMkird  v.  /n«.  Co,,  2 
Dillon  167  ;  RmtdU  v.  P^tfram,  49  Miss. 
751  ;  Hutekhui  v.  Kimmdi,  31  Mleh. 
1 33.    But  nbere  the  statutory  condition^ 
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hATe  not  been  complied  with,  it  is  held 
that  there  mast  be  some  independent 
pnxif  of  tm  actual  and  Tolontary  con- 
•oot,  indicating  the  existence  of  a  de- 
liberately recognised  marriage.  And 
posttire  evidence  of  non-assent  is  of 
weight  against  an  irregular  ceremony. 
Kepke  T.  PeopUy  43  Mich.  45  (1880). 

8.  That  a  marriage  entered  into 
through  dnreas  is  Toid,  but  not  when 
fear  arises  from  an  arrest  8nd  prosecu- 
tion for  bastardy.  WUliamM  t.  SCctfe, 
44  Ala.  94;  Bmmett  t.  Hmmeii^M  Ark, 
158.  See  fViiiard  r.  WtUard,  8  Bax- 
ter  (Tenn.)  288. 

9.  That  there  is  nothing  in  the  Con- 
stitntion  of  the  United  States  which  pre- 
Tents  the  states  from  declaring  all  misoo- 
genetic  marriages  Toid.  Slate.  ▼.  Bain- 
loM,  83  N.  C.  451;  Sua*  t.  ReUkard, 
83  Id.  547 ;   Kixmey  t.  Comtmnmonltk^ 


SO  Oratt.  858 ;  Green  t.  SuUt,  58  Ala. 
190. 

We  shall  conclude  this  note  with  the 
following  quotation  from  Story's  Conf. 
of  Laws,  p.  178  (7th  ed.)  :  *'If  the 
incaijadty  of  tlie  parties  is  sudi  that  no 
marriage  could  be  solemnised  between 
them,  *  *  *  and  without  changing  their 
domicile  they  go  into  soim  other  coantry 
where  no  such  limitation  or  restriction 
exists,  and  there  enter  into  the  formal 
relation  with  a  view  to  retui-n  and  dwell 
in  the  country  in  which  snch  marriage  is 
prohibited  by  poeitiTc  law,  it  is  but  pro- 
per to  say,  that  a  proper  self-respect  (of 
the  state  or  goTernmcnt  in  prohibiting 
snch  a  marriage)  would  seem  to  require 
that  the  attempted  evasion  would  not 
be  allowed  to  prevail." 

Hbhst  Wai>s  Roobm. 


Supreme  Court  of  Penneylvania. 
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A  lunatic  who  is  an  accommodation  endorser  without  consideration  upon  a 
promissory  note,  and  who  has  derived  no  advantage  from  his  endorsement,  either  to 
huBself  or  his  estate,  is  not  liable  to  a  bomi  Jide  holder,  although  the  latter  had  no 
knowledge  of  the  lunacy. 

Error  to  the  Common  Pleas  of  Northampton  county. 

Aasumpsic  against  the  executor  of  Wirebach,  upon  a  promissory 
note  drawn  by  one  Ghristman  to  the  order  of  Wirebach,  and 
endorsed  by  the  latter.     Plea,  non  assumpsit. 

tTpon  the* trial  the  following  facts  appeared:  In  January  1876, 
Wirebach  endorsed  a  note  of  $4000  jointly  with  Richards  apd 
Ghristman  for  the  accommodation  of  Stocker  k  Co.,  a  firm  doing 
business  in  South  £aston,  which  note  was  discounted  by  the  First 
National  Bank  of  Easton.  Besides  this  note  of  $4000,  the  bank 
held  at  the  time  ten  other  notes  of  Stocker  &  Co.,  upon  which 
Wirebach  was  not  an  endorser,  but  upon  which  Richards  and 
Ghristman  were  endorsers,  and  these  notes  were  carried  olong 
from  time  to  time  in  different  amounts,  and  maturing  at  different 
dates.  In  the  beginning  of  Qecember  1876,  after  one  of  the  notes 
fell  due  and  went  to  protest,  Ghristman  had  an  interview  with  the 
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president  of  the  bank.  It  was  then  arranged  that  the  said  notes, 
eleven  in  number,  should  be  replaced  by  one  note,  and  that  Christ- 
man  should  procure  Wirebach  to  become  endorser  on  the  said 
note,  uiid  that  Richards  and  Christmun  should  be  the  drawers. 
Stock er  &  Co.  were  not  to  be  parties  to  the  new  note. 

In  pursuance  of  this  agreement,  Christman,  on  December  7th 
1876,  met  Wirebach  by  appointment,  and  went  with  him  to  the 
bank,  where,  in  the  presence  of  the  president,  who  had  prepared 
a  calculation  of  the  total  amount  of  the  eleven  notes,  the  note  in 
suit  was  duly  executed  for  1(10,075. 

The  defendant  set  up  that  both  before  and  at  the  time  of  the 
execution  of  the  original  note  and  the  renewal,  Wirebach  was 
unsQund  in  mind  and  incapable  of  contracting,  and  that  the 
bargain  was  unconscionable,  and  had  been  obtained  by  undae 
influence  and  fraud.  The  testimony  as  to  the  insanity  of  Wire- 
bach was  conflicting,  but  there  was  no  direct  testimony  on  the 
part  of  the  defendant  that  the  oflicers  of  the  bank  knew  of  Wire- 
baches  condition,  except  in  so  far  as  they  might  have  inferred  it 
from  his  actions  w^hile  the  transaction  was  being  carried  on. 

Verdict  and  judgment  for  the  plaintiff.  The  defendant  took 
this  writ. 

Edward  J.  Fox  ( W.  S.  Kirkpatrick  with  him),  for  the  plain- 
tiff in  error,  cited,  Mitchell  v.  Kingman^  5  Pick.  481 ;  Taylcr  v. 
Dudley^  5  Dana  810;  Thornton  v.  Appletony  29  Maine  298; 
Web$ter  v.  Woodford,  8  Day  100 ;  Orant  v.  ThompBon^  4  Conn. 
204 ;  Morris. v.  Clay,  8  Jones  216 ;  Lazell  v.  Pinnick  f  Matmm, 
1  Tyler  247  ;  Seaver  v.  Phelps,  11  Pick.  804 ;  Bank  v.  Moore, 
28  P.  F.  Smith  407. 

W.  W.  Schuyler  ( William  Muichler  with  him),  for  the  defend- 
ant in  error,  cite<l.  La  Rue  v.  Gilkyson,  4  Barr  375 ;  Beah  v. 
See,  10  Id.  56 ;  Bank  v.  3foore,  28  P.  F.  Smith  407 ;  Molton 
V.  Camroux,  2  Exch.  487 ;  Mliot  v.  Ince,  7  DcG.,  M.  k  G.  487 ; 
Wilder  v.  Weakley,  34  Ind.  181 ;  Benjamin  on  Sales,  sect.  29, 
1  Am.  Ed. 

The  opinion  of  the  court  was  delivered  by 
Trunkey,  J. — Where  a  person  fairly  and  in  good  faith  sells 
property,  or  loans  money  to  a  lunatic  who  appears  to  be  sane  and 
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is  not  known  by  the  vendor  or  lender  to  be  insane,  and  who  has 
not  been  foand  to  be  a  lunatic  bj  judicial  proceedings,  and  the 
lunatic  receives  and  uses  the  same,  whereby  the  contract  becomes 
so  far  executed  that  the  parties  cannot  be  placed  in  statu  quoy  such 
a  contract  cannot  afterwards  be  set  aside,  or  payment  refused  by 
the  lunatic  or  his  representatives :  {La  live  v.  OUkyson^  4  Barr 
875;  Beah  v.  ^SV;^,  10  Id.  56;  Lancaster  County  Bank  v.  Mocrr^ 
28  P.  F.  Soiith  407 ;  Wilder  v.  WeakUy,  34  Ind.  181 ;  EUiott  v. 
Iw:e,  7  Do  G.,  M.  &  G.  475,  487).  In  Elliott  v.  Ince  it  is  re- 
marked that  '*  the  result  of  the  authorities  seems  to  be  that  dealings 
of  sale  and  purchase  by  a  person  apparently  sane,  though  subi>e- 
quently  found  to  be  insane,  will  not  be  set  asi<le  against  those  who 
hare  dealt  with  him  on  the  faith  of  his  being  a  person  of  competent 
unilerstanding.**  Chief  Justice  Gibson  based  the  lunatic's  liability 
in  such  cases  on  the  principle  that  where  a  loss  must  be  borne  by 
one  of  two  innocent  persons  it  shall  be  borne  by  him  who  occasioned 
it;  he  is  liable  to  bear  the  consequences  of  his  infirmity,  as  he  is 
liable  to  bear  his  misfortunes. 

There  can  be  no  binding  executory  agreement  where  one  of  the 
parties  is  bereft  of  reason^-a  capacity  to  contract  is  absolutely 
necessary.  An  insane  person  is  incapable  of  committing  a  crime 
or  making  a  contract,  yet  it  is  common  to  speak  of  his  torts  and 
his  contracts,  and  on  many  of  them  he  is  liable  in  a  civil  action. 
One  who  knowingly  sells  goods  to  an  insane  person,  necessary  for 
his  use,  may  recover  their  value  on  the  same  principle  that  an 
infant  is  liable  for  'necessaries  he  purchases.  His  liability  for 
necessaries  and  suitable  articles  is  deemed  rather  a  benefit  than  a 
disadvantage  to  him. 

It  is  noticeable  that  in  this  Commonwealth,  where  tiie  lunatic 
has  been  held  liable,  there  was  neither  imposition  nor  want  of  full 
consideration  for  the  amount  of  liability,  and  when  not  for  neces- 
saries, the  opposite  party  had  no  knowledge  of  the  lunacy.  Thus, 
in  Lancaster  County  Bank  v.  Moore ^  supra^  stress  was  put  on  the 
fact  that  the  bank  had  no  knowledge  of  Moore's  insanity,  and  in 
good  fiitith  loaned  the  money  which  was  placed  to  his  credit  and 
checked  out  by  him.  It  was  held  to  be  within  the  doctrine  of 
Seals  V.  iSVe,  that  the  contract  was  executed  so  far  as  the  con- 
sideration was  concerned,  and  that  the  rule  which  prevents  insane 
persons  obtaining  the  property  of  inncK^ent  parties  and  retaining 
both  property  and  price,  required  payment  of  the  note :  Snyder  7. 
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Lattbaehy  7  W.  N.  C.  464,  is  wher#  York's  endorsement  of  the 
note  was  merely  a  renewal  of  an  endorsement  made  when  he  was 
unquestionably  of  sound  mind ;  and  it  was  held  that  as  he  was  clearly 
liable  on  the  note  of  which  the  note  in  suit  was  a  renewal,  there 
was  full  consideration,  and  the  case  was  within  the  decism  ia 
LaneoBter  County  Bank  v.  Moore.  The  consideration  was  a  ikbl 
for  the  amount  of  the  renewal  note.  So  in  Kneedler'$  Afptwl^ 
37  Leg.  Int.  504.  a  judgment  entered  on  a  bond  by  virtue  of  a 
warrant  of  attorney  was  allowed  to  stand  because  the  Imatiav 
acting  by  advice  of  oounael,  received  the  fiili  consideralioii  which 
he  prudently  applied  in  payment  of  his  undisputed  uebta,  aad  the 
plaintiif  had  no  knowledge  of  the  insanity  when  the  moiMj  was 
loaned.  Of  like  purport  are  every  one  of  the  eases  decidii 
where,  which  are  cited  and  relied  on  by  the  defendafti  m 
In  most  if  not  all  cases  where  an  insane  person  has  beeft  Md 
answerable  as  if  his  contract  were  binding,  he  received  asd 
joyed  an  actual  benefit  from  the  contract. 

The  question  now  presented  is :  Will  an  action  lie  on  die 
modation  endorsement  of  a  promissory  note  by  a  lunatic?  If  the 
determination  of  this  was  not  made,  it  was  very  clearly  indicated 
in  Moore  v.  HevBhey^  9  Norris  196.  There  the  action  was  by  an 
endorsee  against  the  maker  of  a  promissory  note,  and  evidence 
was  offered  to  prove  that  the  maker  had  received  no  conaidera- 
tion  for  the  note,  which  fact  the  plaintiff  had  admitted  in  con- 
versation, proof  having  been  made  that  the  maker  was  insane,  bat 
the  offer  was  rejected,  the  court  below  ruling  that' as  the  note  in 
suit  was  commercial  paper  and  the  plaintiff  a  holder  for  value,  die 
consideration  could  not  be  inquired  into.  This  w'as  heM  to  be 
error.  Paxson,  J.,  said,  ^^  We  place  our  ruling  upon  the  broad 
ground  that  the  principle  of  commercial  law  above  referred  to  does 
not  apply  to  commercial  paper  made  by  madmen.  *  **^  The  true 
rule  applicable  to  such  cases  is,  thiat  while  the  purchaser  ef  a 
promissory  note  is  not  bound  to  inquire  into  its  consideration, 
he  is  affected  by  the  9tatus  of  the  maker,  as  in  the  case  of  a  mar- 
ried woman  or  a  minor.  In  neither  of  these  cases  can  he  recover 
against  the  maker.  In  the  case  of  a  lunatic,  however,  he 
may  recover,  provided  he  had  no  knowledge  of  the  lunacy,  and 
the  note  was  obtained  without  fraud  and  npon  a  proper  con- 
sideration." 

'^  There  must  be  a  limit  to  the  civil  responsibility  of  persons  of 
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unsound,  mind,  otherwise  their  property  would  be  at  the  mercy 
of  unscrupulous  and  designing  men." 

If  the  holder  couM  recover  against  one  who  was  insane  when 
he  endorsed  or  made  the  note  without  consideration  therefor,  no 
wider  door  could  be  opened  for  the  swindler  to  despoil  such  help- 
less persons  of  their  estates.  An  infant  who  makes  or  endorses  a 
note  may,  by  his  representative,  plead  his  infancy  as  a  complete 
defence.  In  like  manner,  a  lunatic  may  plead  insanity  and  want 
of  consideration.  The  consideration  respects  himself,  not  the 
holder,  who  may  have  given  value  to  his  endorser.  If  the  &ct 
that  the  hdlder  had  paid  value  were  enough,  the  lunatic  could  not 
defend  for  fraud  upon  him  or  for  want  of  consideration.  Then  an 
innocent  holder  could  recover,  though  the  judgment  would  sweep 
away  the  lunatic's  entire  estate,  and  he  had  not  been  benefited  a 
fiirthing.  Nor  would  a  nominal  sum  be  sufficient.  It  is  said  that 
the  law  protects  those  who  cannot  protect  themselves ;  but  it  would 
be  sorry  protection  if  one  holding  a  valid  note  against  a  helpless 
man  for  $4000  could  get  it  renewed  for  1(10,000,  and  recover  the 
full  amount  of  the  renewal-note.  The  consideration  must  be  fair 
and  oonacionable,  and  then  it  is  proper.  *  When  it  is  a  pre-existing 
debt^  or  money  loaned,  its  measure  is  certain ;  and  the  insane  man 
18  liable  for  no  mofe  than  the  amount  of  such  debt  or  loan.  The 
holder  of  a  madman's  note  stands  in  no  better  position  than  the 
payee.  An  accommodation  maker  or  endorser,  in  fact,  is  a  surety 
for  the  principal  debtor;  and,  when  he  is  an  infant  or  insane  per- 
son, he  or  his  representative  may  defend  as  in  other  forms  of  con- 
tract. We  are  not  persuaded  that  commercial  or  public  interests 
require  an  adjudication  that  a  lunatic  who  signs  a  contract  as 
surety,  or  as  accommodation  maker  or  endorser,  is  liable  for  the 
jdebt  of  another  man. 

This  action  is  upon  a  note  for  1(10,075.92,  which  was  given  to 

the  bank  to  take  up  notes  of  Stocker  k  Co.,  which  were  endorsed 

by  Richards  and  Ghristman.     J.  C.  Wirebach  was  accommodation 

endorser,  and  this  was  known  to  the  bank.     He  was  an  endorser 

on  one  of  the  former  notes  for  $4000.     It  is  alleged  by  the  defence 

that  Wirebach  was  incapable  of  making  a  contract  by  reason  of 

insanity,  not  only  at  the  date  of  the  note  in  suit,  but  also  at  the 

date  of  said  former  note.     If  this  fact  were  established  the  verdict 

should  have  been  for  defendant.     And  if  he  were  sane  when  he 

endorsed  the  prior  note,  and  insane  at  the  time  he  endorsed  the 
Tou  XZX.- 
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note  in  suit,  lie  is  not  liable  fur  the  one  in  suit,  as  it  is  not  a  mere 
renewal-note.  The  learned  judge  of  the  Common  Pleas  instructed 
the  jury  that,  ^^to  entitle  the  defendant  to  a  verdict  in  this  case, 
he  must  establish  by  satisfactory  evidence  that  Wirebach  was  of 
unsound  mind  on  the  7th  of  December  1876,  and  that  the  bank 
had  notice  or  knowledge  of  such  unsoundness."  We  are  of  opinion 
that  it  was  error  to  rule  that  the  defence  failed,  unless  the  bank  had 
such  notice  or  knowledge.  This  ruling  pervaded  the  charge  and 
answers  to  points  of  defendant ;  there  is  no  occasion  for  special 
remark  on  each  of  the  first  nine  specifications  of  error.  We  are 
not  satisfied  that  the  court  erred  in  charging  that  there  was  no 
evidence  of  fraud,  misrepresentation  or  undue  influence  on  the 
part  of  the  bank,  or  of  fraudulent  practices  by  Ghristman  or  Wire- 
bach,  to  authorize  submission  of  these  questions.  Fraud  is  not  to 
be  presumed  from  the  mere  fitct  of  endorsement,  even  by  a  man 
feeble  in  mind  and  body.  It  is  common  for  one  friend,  though 
possessed  of  strong  mind,  to  ruin  himself  financially  by  endora- 
ing  for  another;  and  while  it  is  very  imprudent,  if  not  rash,  it 
has  never  been  considered  unconscionable,  except  when  procured 
by  some  artifice  or  fraud,  of  which  there  must  be  some  evidence. 
Were  the  endorser  weak-minded,  less  evidence  would  be  required 
to  establish  the  fraud. 

None  of  the  assignments  relative  to  the  offers  of  testimony  by 
the  defendant  are  sustained.  One  is  to  the  effect  that  the  defend- 
ant was  prevented  from  proving  by  Mr.  Scott  that  Wirebach  was  a 
shrewd,  intelligent  business  man  prior  to  1876.  Why  the  court 
overruled  the  direct  question  is  not  stated,  but  the  witness  was 
properly  examined,  and  testified  that  Wirebach's  manner  of  con- 
versation was  good,  that  he  was  a  fluent  talker,  intelligent,  had  a 
good  memory  and  was  an  intelligent  business  roan.  All  of  the 
witnesses  were  allowed  to  testify,  so  far  as  they  knew,  as  to  his 
appearance,  manner,  conversation  and  acts,  before  and  aftet  the 
commencement  of  his  alleged  unsoundness  of  mind.  Nor  do  we 
think  that  the  insolvency  of  Richards  and  Ghristman,  or  the  value 
of  Wirebach's  property  at  the  date  of  the  endorsement,  or  that 
Wirebach  once  took  an  interest  in,  and  was  well  informed  on  poli- 
tical matters,  were  facts  so  strictly  pertinent  that  it  was  error  to 
reject  them.  The  admissibility  of  such  facts  depends  much  on 
other  testimony  in  the  cause,  and  most  generally  safely  rests  in  the 
judgment  of  the  court  where  the  cause  is  tried. 
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The  learned  judge  seems  to  have  carefully  considered  his  ruliogs, 
and  to  hare  fairly  submitted  to  the  jury  to  determine  as  to  the 
alleged  insanity  of  Wirebach  at  the  time  of  the  endorsement.  But 
for  the  single  error  relative  to  notice  to  or  knowledge  by  the  bank 
of  the  insanity  of  Wirebach,  the  case  must  go  back  for  another 
trial. 

Judgment  reversed^  and  venire  facioi  de  novo  awarded. 


The  doctrine  that  s  contract  entirely 
execotorj  on  both  rides  cannot  be  en- 
Ibreed  against  an  insane  person,  is  too 
well  sealed  to  need  anj  citation  of 
authorities.  (See  the  cases  ooHected  in 
EweU's  Leading  Cases  on  Disabilities, 
SS5.) 

As  to  oontncta  whoUy  or  in  part  eze- 
cvted,  there  is,  howerer,  some  difference 
of  opinioo  among  die  anihorities.  In 
Stover  T.  FMptj  11  Pick.  804;  s.  c, 
Bwdl*s  Lead.  Gas.  610,  decided  in 
IStl,  whicfa  waa  troTer  for  a  promissory 
mole  pledged  to  the  defendant  bj  the 
plaindir  while  he  iras  insane,  althongfa 
H  did  not  appear  that  die  eontract  to 
seenre  the  perlbimanoe  of  which  the 
fledge  waa  made  was  an  ezeented  one, 
dv  distinction  between  executed  and 
exeentorj  eontraets  was  not  regarded  bj 
te  coot  as  at  an  material,  and  it  was 
hdd  diat  it  was  not  a  legal  defetoee  that 
the  defendant,  at  the  time  be  took  the 
pledge,  was  not  apprised  of  the  plain- 
tiff's  being  insane,  and  had  no  reason  to 
sospect  it,  and  did  not  overreach  liim 
nor  practice  anj  fraud  or  nnfaimess. 
See,  also,  Gibsim  t.  Soper,  6  Gray  279  ; 
B<md  T.  Bond,  7  Allen  1 ;  ffatry  t. 
/Im,  SSArk.417;  Somen  r.  Pkmphrty, 
24  Ind.  2SS ;  Cheit  t.  fionl;  of  Balti- 
nsre,  14  Md.  31 S  ;  Soveif  r.  Baboon,  53 
Me.  453 ;  FUzgerM  t.  Beed^  17  Miss. 
94.  Were  the  point  not  setded  bj 
aothoritj,  it  would  seem  difficult,  on 
prindple  merdj,  to  answer  the  poridon 
taken  in  Seaoer  r.  /Mjm,  diat  ''die 
fsimeas  of  the  defendant's  conduct  can- 
not supply  the  plaindif's  want  of 
opacity,"  except,  perhaps,  in  the  case 
of  cootncts  for  necessaries,  whicfa  stand 


upon  a  different  ground.  The  first 
proporidon  of  the  court  in  die  principal 
case,  howerer,  is  supported  by  the  dear 
weight  of  authority,  both  English  and 
American.  Besides  tlie  case  of  La  Bue 
T.  GSkfftom  and  the  other  cases  cited  by 
the  court,  see  to  the  same  point  the 
leading  case  of  Motion  t.  Camnmx^  2 
Exch.  487 ;  8.  o.,  affirmed  in  4  Exeh. 
17,  decided  in  1S48 ;  Beaton  t.  MeDom- 
neil,  9  Exch.  a09  ;  s.  c,  10  Id.  1S4 : 
CamfbJi  T.  hooper,  8  8m.  h  O.  153; 
Bauard  t.  South,  6  Ir.  £q.  Rep.  429  ; 
Yoong  t.  Steoensy  48  N.  H.  133; 
Belreas  v.  MeKenxie,  28  Iowa  843; 
/iedb^A  t.  WUeox,  12.  Barb.  237; 
AraoN  T.  Warren,  14  Id.  488 ;  Yawfer 
T.  Skmner,  14  N.  J.  Eq.  889 ;  BaUard 
T.  McKenna,  4  Rich.  Eq.  358  ;  Sm$  v. 
McLore,  8  Id.  286 ;  MoMeooen  ^  W. 
Refining  Co,  t.  MeMahon,  38  N.  J.  Law 
537 :  MeCormiek  v.  Lktler,  85  lU.  62 ; 
Seanian  t.  CM,  Id.  299.  See,  also, 
Lineoln  t.  Budcmaater,  32  Vt.  658; 
Long  V.  Long,  9  Jfd.  348. 

In  Molton  t.  Camroux,  the  lunatic  pur- 
chased certain  annuities  for  his  life  of  a 
society  which,  at  the  dme,  had  no 
knowledge  of  bis  unsotmdness  of  mind, 
the  transaction  being  in  the  ordinary 
course  of  the  affairs  of  human  life,  and 
fair  and  6owx  fide  on  the  part  of  the 
society,  and  it  was  held  that,  after  the 
deadi  of  the  lunadc,  liis  personal  rcprc- 
sentatires  could  not  recoTer  back  the 
premiums  paid  for  the  annuities. 

In  CamfMl  t.  Booper,  the  prindple 
of  Motion  T.  Camroux  was  applied  to  a 
bill  for  the  foreclosure  of  a  mortgage  as 
against  the  real  and  personal  represcnta- 
tires  of  a  mortgagor  who  was  a  lunatic 
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M  the  time  of  the  exccarion  of  the 
mortgngc,  it  appearing  that  the  monej, 
to  sccare  the  repayment  of  which  the 
mortgage  was  cxccatcd,  was  honestly 
paid,  and  that  no  advantage  was  token 
hy  the  mortgagee,  and  that  he  had  no 
knowledge  of  the  lunacy  when  he  paid 
the  money. 

In  Behrtnt  McKenzief  defendant  was 
held  liable  on  an  injunction  bond  exe- 
cuted by  him  while  insane,  the  enjoy- 
ment of  the  benefit  of  the  vrrit  being  the 
consideration  enjoyed  by  him. 

The  limitations  upon  the  doctrine 
stated  at  the  outset  in  the  principal  case, 
that,  in  order  to  hold  the  Innntic  liable, 
tlicre  must  hare  been  neither  imposition 
nor  want  of  full  consideration  for  the 
amount  of  liability,  and  that,  when  not 
for  necessaries,  the  opposite  party  must 
have  had  no  knowledge  of  the  lunacy, 
arc  supported  alike  by  reason  and 
authority.  The  cases  all  seem  to  oon- 
oede  that,  except  in  the  case  of  neces- 
saries, the  protection  of  the  law  is  not  to 
be  extended  to  one  knowing  the  insanity 
of  the  party  witli  whom  he  is  contract- 
ing. See  Henry  t.  Fine,  29  Ark.  420. 
And  it  is  suiikdent  notice  where  the  cir- 
cumstances known  in  rcgaid  to  the 
other's  mental  condition  were  such  as  to 
convince  a  reasonable  and  prudent  man 
of  his  insanity, '  or  even  to  put  him  on 
inquiry  by  which  he  might,  if  reasonably 
prudent,  have  learned  the  fact:  Lmeoln 
V.  Bucknuuter,  32  Vt.  658. 

It  is  generally  considered  that  an 
adjudication  of  insanity  is  sufficient  to 
avoid  subsequent  contracts.  In  McCor' 
mick  V.  LUtler,  85  111.  62,  however,  it 
was  held  that,  although  a  person  may 
have  been  adjudged  insane,  yet,  if  no 
conservator  has  been  appointed,  and  he 
i*  in  the  management  of  his  business, 
and  there  is  nothing  about  his  appear- 
ance to  indicate  his  incapacity  to  con- 
tract, if  he  purchases  an  artide  neces- 
sary and  useful  in  his  business,  at  a  fair 


and  reasonable  price,  the  seller  havliif 
no  notice  of  his  having  been  adjudged 
insane,  he  will  be  liable  to  pay  the  priea 
he  agreed  to  pay. 

The  limitation  upon  the  rule  in 
MoUon  v.  Ccannmxf  laid  down  in  tha 
principal  case,  that  the  consideratioo 
must  be  full,  fair  and  oonsdonable,  and 
the  decision  arrived  at  in  applying  the 
law  to  the  facts  of  the  principal  case 
place  the  law  upon  this  subject  upon  a 
satisfactory  basis.  Although  the  rule  in 
S&xver  V.  Phelpa^  as  a  matter  of  mere 
principle,  seems  well  founded,  unques- 
tionably as  a  matter  of  policy  and  justiot 
the  rule  in  Molten  v.  Camrcux  works  o«t 
more  satif«factory  and  just  results.  If  a 
lunatic  could  be  held  liaUe  upon  an  ae- 
eonunodation  ondorscment,  even  thongh 
in  the  hands  of  a  bona  fitU  bolder,  the 
protection  which  it  is  the  object  of  the 
law  to  extend  to  this  unfortunate  daas 
of  person*  would  amount  to  nothing. 
The  rule  of  Moltmt  t.  Cawurmu^  as  to 
executed  contracts,  with  the  above  limit- 
ations, affords  all  the  protection  that  can 
safely  be  extended  to  persons  dealing 
with  lunatics,  without  practically  abolish- 
ing the  disability  itself ;  and  the  princi- 
pal case  is  important  as  being  probaUy 
the  first  that  ckarly  lays  dojrn  and 
applies  this  salutaiy  limitation.  In  Vam 
Ihtton  T.  BeaU,  46  Iowa  62,  it  was 
held  that  an  insane  person  who  signs  as 
siurety  a  note  given  for  an  antecedent 
debt,  cannot  be  held  liable  thereon,  even 
though  the  person  taking  the  note  had  no 
knowledge  of  the  incapacity  of  the 
surety.  In  that  case,  liowever,  Smimr 
V.  Pkdp$  M  cited  with  approTal,  and  no 
ase  has  been  found,  other  than  Moore  v. 
HenKejf,  cited  in  the  principal  case, 
which  discusses  the  question  there  in- 
volved. Altogether,  the  decision  is  a 
satisfactory  one,  and  will  donbtWi 
become  a  leading  case  in  this  branch  of 
the  law.  Maxshall  D.  EwsLk 

Chicago. 
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Supreme  Court  of  Miseouri, 

BAILE  IT  AL.  V.  ST.  JOSEPH  FIRE  AND  MARINE  INSURANCE 

COMPANY. 

ft 

A  Ter1»l  ftgreenient  to  hunre  is  binding,  and  in  cue  of  loss  will  be.specificmllj 
enforced  against  die  tnsarer. 

Bammif  t.  ZJiuied  StaieB  Itumramee  Company y  47  Mo.  425,  dittingnished. 

The  only  clevent  of  a  Talid  contract  of  insorance  not  ezpreasly  agreed  upon  in 
this  case  was  the  risk.  The  insaring  company,  however,  was  only  authorised  to 
insore  against  fire  on  land  and  marine  risks  elsewhere,  and  the  snbject-roattcr  of  the 
fmniTanrft  was  a  stock  of  goods  in  store.  HM^  that  from  this  it  coold  properly  be 
inferred  dial  the  risk  insured  against  was  Are. 

The  method  of  enforcing  specific  performance  of  a  Tcrbal  contract  to  issue  a 
policy  of  insurance,  after  a  loss  has  occurred,  is  not  to  compel  the  issuance  of  the  pol- 
icy hot  to  decree  payment  of  the  money  as  if  the  policy  had  issued. 

It  is  no  defence  to  an  action  to  compel  specific  performance  of  a  contract  to  issoe 
a  policy  of  insorance  that  the  policy,  if  issued,  would  hare  contained  a  prohibition 
against  additional  insurance,  without  the  consent  of  the  insurer  written  on  the  policy, 
and  that  the  plaintiff  had  obtained  additional  insurance  without  such  oonsenL 

Where  a  policy  contains  a  prohibition  against  additional  insurance  without  the 
consent  of  the  insurer  written  thereon,  if  notice  of  such  additional  insurance  be 
girea  to  an  agent  of  tiie  insurer  and  he  assents  thereto,  it  will  be  sufficient  thoogfa 
hts  assent  be  Terfaal  only. 

It  is  no  defence  to  aii  action  to  compel  specific  performance  of  a  contract  to  issue 
a  policy  of  insurance  that  the  policy,  if  issued,  would  have  contained  a  requirement 
Aat  in  case  of  loss  the  insurer  should  be  forthwith  furnished  with  proofs  of  loss, 
and  lliat  piaintiir  had  not  complied  with  this  requirement. 

If  an  insurance  company  whose  agent  has  made  a  verbal  contract  to  issue  a  pc^cy, 
upon  beinff  applied  to  for  the  policy  by  the  party  entitled,  nftcr  a  loss  has  occurred, 
refuses  to  issue  the  policy  on  the  ground  that  it  is  not  liable  on  the  contract,  it  cannot 
afterward  depend  on  the  gronnd  that  proofs  of  loss  were  not  furnished  in  time. 

If  the  payee  in  a  note  receives  a  mortgage  with  the  understanding  that  he  is  to 
oold  it  as  a  security  for  the  pajnnent  of  the  note,  only  until  he  can  assure  himself 
of  the  solvency  of  another  party  who  is  offered  as  surety,  and  upon  inquiry  he 
ascertains  that  the  proposed  surety  is  solvent  nnd  the  signature  of  the  latter  to  the 
*  note  is  procured,  nnd  thereafter  the  payee  receives  the  note  and  keeps  it  for  several 
months  without  objection,  the  mortgage  will  be  deemed  satisfied  and  discharj^d. 

Parol  eyidenoe  is  adroi;sible'  to  show  thsit  a  mortgage  has  been  fully  discharged, 
or  to  explain  or  contradict  the  consideration  clause. 

Appeal  from  Bachanan  Circuit  Court.     Suit  in  equity. 

The  local  agent  of  defendant  at  Warrensburg,  solicited  plain- 
tifb,  who  were  merchants  at  that  place,  to  take  92500  insurance 
upon  their  stock  of  goods,  to  continue  one  year.  Plaintiffs  con- 
sented, paid  the  premium,  and  received  from  the  agent  the  follow- 
ing receipt.* 
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Warrensburg,  December  5th  1873. 
Received  of  Baile  k  Bidenour  |(43.75,  paid  as  premium  on  ^2500 
insurance  in  the  St.  Joseph  and  Marine  Insurance  Company  of 
St.  Joseph,  for  which  I  agree  to  deliver  a  policy. 

E.  H.  Shotwill,  agents  &c. 

Plaintiffs'  application  and  the  premium  paid  were  fiNrwarded  bj 
Shotwell  to  the  home  office  of  the  company  at  St.  Joseph,  but 
within  a  few  days,  and  before  the  delivery  of  the  policy,  plaintifs' 
store  and  stock  were  destroyed  by  fire.  The  day  after  the  ire 
plaintiffs  notified  the  defendant,  who  immediately  sent  its  secigtofy 
to  Warrensburg  to  inquire  into  the  case.  In  the  prosecution  dT 
his  inquiries  he  took  the  depositions  of  plaintiSi.  Shortly  after 
this  plaintiffs  demanded  a  policy  of  defendant,  who  refcasdl  fi 
issue  one,  and  denied  all  liability  for  the  lo«  on  the  grMUid  ikal 
nothing  but  a  written  or  printed  policy,  signed  by  the  president 
and  attested  by  the  secretary,  could  impose  a  legal  liability  ob  the 
company,  and  none  such  had  ^ver  been  issued. 

No  formal  proofs  of  loss  were  fturnished  to  the  company  until 
after  the  lapse  of  ten  months,  but  no  objection. en  that  seora  was 
made  by  the  company  until  the  filing,  of  the  answer  in  this  case. 
The  answer  denied  liability  on  the  ground  that  no  verbal  contract 
of  insurance  was  binding  on  defendant  under  its  charter  and  the 
laws  of  the  state,  and  further  set  up  several  affirmative  defences 
growing  out  of  the  character  and  conditions  of  the  policy  that 
defendant  would  have  issued  if  it  had  issued  any :  1.  Th^t  the 
policy  would  Jbave  contained  a  prohibition  against  additional  in- 
surance without  the  consent  of  the  defendant  written  on  the  p<rficy, 
and  that  there  was  a  breach  of  such  conditions.  2.  That  the 
policy  would  have  contained  a  condition  against  misrepresentations 
in  the  application,  and  that  there  was  a  misrepresentation,  in  this, 
that  it  was  stated,  in  the  application  that  the  plaintiffs'  stock. of 
goods  was  unincumbered,  when  in  fact  there  was  a  valid  subsisting 
chattel  mortgage  thereon.  3.  That  the  policy  would  have  con- 
tained a  condition  that  as  soon  as  possible  after  a  loss  the  insured 
should  render  a  particular  account  of  the  loss  duly  verified,  and 
that  this  condition  had  not  been  complied  with.  Plaintiffs*  replies 
to  these  defences  sufficiently  appear  in  the  opinion. 

The  case  was  submitted  to  the  court  on  the  pleadings  and 
proofs,  and  there  was  a  judgment  for  the  defendant. 
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Doniphan  ^  Reed  and  OriUenden  ^  Coekrellf  for  appellants. 
M.  JS.  Barnard^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Sherwood,  C.  J. — 1.  The  validity  of  the  contract  is  the  first 
point  demanding  attention.  The  charter  of  the  defendant  com- 
pany is  that  furnished  by  the  general  law:  ch.  67,  Gen.  Stat., 
1865,  p.  353.  The  concluding  words  of  sect.  1,  of  that  chapter, 
require  that  the  ^*  conditions  of  all  policies  issued  by  such  com- 
pany, shall  be  written  or  printed  on  the  face  thereof;*'  nnd 
sect.  8,  of  the  same  chapter,  provides  that  '*  all  policies  and  con- 
tracts of  insurance  and  instruments  of  guarantee,  made  by  said 
company,  shall  be  subscribed  by  the  president  or  president  pro 
tempore^  and  attested  by  the  secretary."  Similar  language  to  that 
just  quoted  was  passed  upon  by  this  court  in  Henning  v.  United 
Skaiee  Ino.  Co.y  47  Mo.  425,  and  it  was  held  that  with  such 
charter  and  by-laws  the  company  could  make  no  original  and  oral 
contract  of  insurance.  In  that  case,  however,  sect.  6  of  ch.  62^ 
Gen.  Sts^t.,  1865,  was  overlooked.  That  section,  which  has  been 
on  die  statute-book  for  over  thirty-five  years  (Stat.,  1845,  p.  282, 
sect  8),  provides  that  **  parol  contracts  may  be  binding  on  aggre- 
gate eoi^orations,  if  made  by  an  agent  duly  authorised  by  a  corpo- 
rate vote,  or  under  the  general  regulations  of  the  corporation,  and 
contracts  may  be  implied  on  the  part  of  such  corporations  from 
their  corporate  acts,  or  those  of  an  agent  whose  powers  are  of  a 
general  character."  Passing  upon  the  effect  of  this  section,  it 
was  held  in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri,  in  an  action  between  the  forementioned  par- 
•  ties,  that  construed  in  the  light  of  the  general  law,  the  charter  of 
the  insurance  company  did  not  disable  it  from  making  a  binding 
contract  of  insurance  without  writing :  Eefining  v.  United  Statee 
In$.  Co.,  2  Dillon  .C.  C.  26. 

This  view  is  certainly  the  better  one,  even  where  there  is  no 
such  general  provision  as  that  above  quoted,  making  oral  contracts 
of  aggregate  corporations  yalid.  It  must  now  be  considered  as  the 
well-settled  doctrine  by  nearly  universal  concurrence  of  the  authori- 
ties that  oral  agreements  of  insurance  are  enforceable,  although 
the  charter  of  the  company  contains  similar  provisions  to  those 
contained  in  chap.   67,  eupra.     The  principle  underlying  these 
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decisions  is  this :  That  the  right  to  make  contracts  of  insurance, 
like  any  other  right  of  contracting,  exists  at  common  law,  uuleas 
prohibited  bj  statute;  that  the  contract  of  insurance  having  its 
origin  in  mercantile  law  and  usage,  the  distinction  which  denies 
the  power  to  enter  into  such  a  eontraet,  except  in  particular  modes 
and  forms,  is  without  fbandation,  and  repugnant  to,  and  incon- 
sistent with,  that  general  capacity  of  contracting  which  the  coromoii 
law  concedes  to  every  person  ordinarily  competent  to  enter  into 
binding  engagements ;  that  the  provisions  of  the  charter  of  a  com- 
pany that  they  shall  have  the  right  to  make  contracts  of  insurance 
by  the  signature  of  a  president,  &c.,  are  regarded  by  the  c<  •  ^ts 
as  merely  enabling  and  not  restrictive  of  the  general  powci   to 
effect  contracts  in  any  odier  mode  not  mnlawful,  dictated  by  con- 
venience ;  and  that  ^*  the  diitinetian  between  m  contract  to  tii#' 
or  to  ttaue  a  polity  and  the  policy  if$e\f  ie  obtioue  and  eonetii  r'y 
recoffnieed  hy  the  eourte:'*  May  on  Insurance,  sects.  14,  22.  :\ 
12&;  Kelljf  v.  CommonweaUk  In$.  Co.,  10  Boew.  82;  Satkbot  )•  v. 
Fireman  B  In$.  Co.y  16  Gray  448 ;  TrueUee  v.  Brooklj/n  Fire  i.*M. 
Co.,  19  N.  Y.  805;  ReUef  Fire  InM.  Co.  v.  S/ow,  94  U.  S.  574; 
New  England,  ^c.  v.  Bobineon,  25  Ind.  586 ;  66  Mo.  871 ;  Ben- 
ning  v.  Inn.  Co.,  wupra.     In  view,  however,  of  the  broad  statutory 
provisions  heretofore  cited,  relating  to  the  power  of  aggregate  cor- 
porations to  contract  orally,  all  diflBculty  as  to  the  power  to  make,  in 
the  present  circumstances,  an  oral  contract  of  insurance,  vanishes. 
Besides  that,  sect.  8,  eyprcL^  requiring  the  signature  of  the  jiesi- 
dent,  &c.,  uses  no  prohibitory  words;  relates  not  to  agreements  to 
insure,  but  only  to  policies  when  completed  and  ready  for  ofTuial 
signature.     It  is  unnecessary  to  the  proper  determination  ot   this 
case,  that  the  one  already  cited  from  our  own  reports,  and  greatlv 
relied  on  by  the  defendant,  be  overruled ;  but  it  is  not  unworthy 
of  remark  that  the  utterances  were  in  that  case  for  the  most  part, 
almost,   if  not   altogether,  obiter,   since  therein   it  is  distifictly 
asserted  that  the  contract  in  tha^  instance  was  *^  nothing  but  a 
naked  verbal  agreement  *  *  *  sued  upon.     This  is  denied,  and 
there  is  no  proof  of  it."     So  that  that  case  could  have  been  very 
briefly  disposed  of,  as  having  no  evidential  foundation  requiring 
either  judicial  discussion  or  determination.     Be  that  as  it  may, 
the  doctrine  announced  in  that  case  does  not  dominate  this  one, 
for  the  reason  that  that  case  was  a  suit  at  law  on  an  alleged  oral 
and  completed  agreement;  thie,  a  proceeding  in  equity,  to  compel 
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that  to  be  done  which  already  npon  suflBcient  consideration  bad 
been  agreed  should  be  done.  And  the  case  under  discussion 
expressly  recognised  the  principle  announced  in  Marine  In$.  Co. 
▼.  Union  Mutual  Int.  Vo.y  19  How.  819,  as  well  as  in  numerous 
other  cases  cited  by  plaintiffs,  that  equity  will  specifically  enforce 
^^agreemenU  to  make  insurance."  Conceding,  then,  as  we  must, 
from  the  authorities  and  statutory  provisions  above  noted,  the 
power  of  tbe  defendant  company  to  make  such  an  agreement  to 
insure  the  good^  and  merchandise  of  plain  tiffs  as  can  be  enforced 
in  equity,  was  a  pontract  possessing  such  necessary  constituent 
elonents  as  equity  will  recognise  and  enforce  made  in  the  case 
at  the  bar  ?  We  have  no  doubt  on  this  score,  and  for  these  rea- 
sons :  The  evidence  discloses  a  contract  for  a  policy  of  insurance 
negotiated  for  between  plaintiffs  and  defendants*  local  agent,  the 
reception  of  and  receipt  for  the  required  premium,  the  subject- 
matter  insured,  the  amount  of  insurance  and  the  duration  of  the 
policy.  The  only  element  of  the  contract  of  insurance  left  in- 
complete by  the  evidence  is  the  ritk  insured  against,  but  this  is 
supplied  by  reasonable  intendment  and  necessary  implication 
arising  from  the  nature  of  the  business  engaged  in  by  the  defend- 
ant company — -fire  insurance  on  land  and  marine  insurance  else- 
where, and  by  the  circumstances  and  situation  of  the  property 
insured.  And  it  is  competent  to  infer  the  nature  of  the  ri$k 
insured  against.  Thus  it  has  been  held  that  when  the  hazard  is 
fire  alone,  and  the  subject  an  unfinished  vessel  never  hfloat  for  a 
voyage,  and  not  a  subject  for  marine  imurance^  a  contract  to 
insure  must  be  regarded  as  a  fire  insurance :  Eureka  Int.  Co.  v. 
Mobinsony  56  Penna.  St.  256. 

The  evidence  further  discloses  the  forwarding  of  the  premium 
.thus  received  to  the  home  office,  the  notification  of  the  company 
by  its  local  agent  of  the  occurrence  of  the  fire,  the  immediate 
coming  to  Warrensburg  of  Rice,  the  secretary  of  defendants,  and 
its  special'  adjuster  of  losses,  and  his  taking  of  the  depositions 
of  plaintiffs  as  to  the  cause  of  the  fire,  the  amount  of  goods 
burned  and  the  aggregate  sum  of  insurance,  and  the  retention  of 
the  premium.  If  from  these  facts  a  contract  to  issue  a  policy 
cannot  be  implied  on  the  part  of  the  defendant,  or  even  be 
regarded  as  well  established  by  the  evidence,  it  would  be  hard 
to  conceive  of  a  case  furnishing   sufiicient  data   to   bind  with 

obligatory  force   a   recalcitrant   corporation.     And   it   would   be 
Vol.  XXX.- 
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intolerable  that  such  corporation  should  ratify,  the  acta  of  its 
local  agent  in  manner  as  aforesaid,  receive  the  consideration  for 
issuing  a  policy,  retain  that  consideration,  and  yet  refuse  to  do 
the  act  for  which  that  consideration  was  given. 

II.  We  have  already  seen  that  a  valid  oral  contract  to  insure 
having  been  made,  equity  will  specifically  enforce  such  initial,  or 
preliminary,  contract.  This  is  done  where  a  loss  has  occurred, 
not  by  actually  requiring  that  a  policy  of  insurance  be  issued,  but 
by  a  decree  for  payment  of  the  los«  as  if  a  policy  had  issued. 
This  method  of  affording  relief,  of  administering  remedial  justice, 
proceeds  upon  the  ground  of  circuity  of  action  :  May  on  Insurance, 
sect.  565,  and  cases  cited ;  and  doubtless  upon  further  ground  that 
equity,  once  possessed  of  a  cause,  will,  before  releasing  its  grasp 
on  the  res^  avoid  a  multiplicity  of  auits  by  doing  full,  adequate 
and  complete  justice  between  the  parties,  by  entering  that  judg- 
ment to  which  the  party  will  be  ultimately  entitled :  Beal  Iktat^ 
Saving  Intt.  y.  CoUon%ou»^  63  Mo.  290. 

III.  The  first  special  defence  of  defendants'  answer  cannot  pre- 
vail. There  being  no  policy  of  insurance  issued,  the  endorsing  of 
subsequent  insurance  on  a  non-issued  policy  can  scarcely  be 
regarded  as  within  the  domain  of  possibility.  The  law  never 
requires  impossibilities.  Defendant  failing  and  refusing  to  issue  a 
policy  according  to  contract,  cannot  visit  upon  plaintiffs  the  preju- 
dicial results  arising  solely  out  of  its  own  non-performance :  Eureka 
I'M,  Co.  V.  Robinson,  56  Penn  St.  256. 

Plaintiffs  not  being  furnished  with  a  policy  of  insurance  contain- 
ing the  condition  of  its  issuance,  it  would  be  most  unreasonable  to 
require  at  their  hands  a  compliance  with  those  unknown  conditions. 
No  policy  having  been  issued,  nothing  more,  in  justice  to  defend- 
ant, was  requisite  than  that  it  be  notified  of  subsequent  insurance: 
Eureka  Ins.  Co,  v.  Robinson^  supra.  This  was  done,  as  shown  by 
the  testimony,  the  next  day  after  the  insurance  was  effected,  by  in- 
forming the  local  agent  of  such  subsequent  insurance  in  the 
Planters.  The  agent,  when  notified,  according  to  the  testimony  of 
one  witness,  said  ^'  that  was  all  right ;"  and  according  to  the  testi- 
mony of  another  witness,  made  no  objection,  so  that,  even  had  there 
been  a  policy  of  insurance  actually  issued,  this  conduct  of  the 
agent  would  have  rendered  the  notice  of  subsequent  insurance 
equivalent  in  the  circumstances  to  an  endorsement  on  the  policy 
of  the  fact  contained  in  such  notice.     The  decided  tendency  of 
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modern  adjudication  is  in  this  direction,  atid  the  company  is 
held  estopped  from  insisting  on  a,  forfeiture  of  the  policj 
because  the  stipulation  referred  to  has  not  been  literally  com- 
plied with :  May  on  Insurance,  sect.  870 ;  Haywara  y.  /n«.  Co.y 
52  Mo.  181. 

lY.  The  second  special  defence  is  as  unmaintainable  as  the  first. 
The  testimony  shows  very  clearly  that  though  technically  incorrect, 
the  answer  given  that  there  was  no  mortgage  on  the  insured  pro- 
perty was  actually  true ;  and  the  evidence,  when  carefully  exam- 
ined, shows  no  conflict  on  this  point.  That  evidence  discloses  that 
the  deed  of  trust  was  given  for  a  special  purpose,  and  only  for  that 
purpose — t.  «.,  to  remain  as  a  security  for  the  note  given  by  Ride- 
nour  to  Gongdon,  for  the  latter*s  interest  in  the  goods,  until  com- 
munication was  had  with  Ohio,  the  endorsement  of  Glandner  on 
the  note  obtained,  and  Gongdon  should  be  satisfied  with  the  sol- 
vency of  the  endorser.  This  communication  with  Ohio  t€k>k  place. 
Griltenden  and  Gbckrell,  the  attorneys  for  Gongdon,  employed  by 
him  for  that  purpose,  opened  a  correspondence  with  persons  in  that 
state,  ascertained,  as  reqnired,  that  Glandner  was  solvent  and 
responsible,  had  the  note  endorsed  by  Olandner,  returned  it  to 
their  clieAt  about  the  1st  of  September  1873,  who  retained  it  in 
his  possession  without  objection,  though  he  did  not  enter  satisfiic- 
tion  of  the  deed  of  trust.  ^ 

In  these  circumstances,  the  deed  must  be  held  as  satisfied,  and 
no  longer  a  subsisting  encumbrance  at  the  time  plaintiffs  applied 
for  insurance.  Gongdon *s  conduct  on  this  occasion,  after  what  had 
passed,  must  be  held  tantamount  to  an  admission  that  he  was  satis- 
fied with  Glandner  as  an  endorser,  and  that  the  deed  of  trust  had 
served  its  purpose :  1  Greenl.  Ev.,  sect.  197. 

If  the  note  of  Ridenour  had  been  paid  prior  to  the  last-named 
period,  no  one  would  doubt  the  competency  of  parol  evidence  to 
show  that  fact.  If  competent  in  that  case,  then  competent  also  in 
this.  It  is  always  competent  to  show  by  verbal  evidence  that  a 
written  agreement  is  ^'totally  discharged  :"  1  Grenl.  on  Ev.,  sect. 
802;  May  on  Ins.,  sect.  290;  Hawkes  v.  Ins.  Co.,  11  Wis. 
188. 

Again,  the  consideration  of  the  deed  of  trust  as  expressed  on  its 
face  was  to  secure  the  note,  but  the  law  is  well  settled  in  this  state 
that  you  may,  by  verbal  testimony,  explain  or  contradict  the  con- 
sideration clause  in  a  deed,  such  clause  only  possessing  the  force  of 
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a  receipt :  Fontaine  v.  BoatmanB*  Sav.  Itut.j  57  Mo.  561 ;  JTbZ- 
locher  v.  Ilollochery  62  Id.  267.  No  importaDce  is  to  be  attadied 
to  the  (late  of  the  deed  of  trust  being  subsequent  to  the  note. 
This  is  fully  explained  by  the  evidence  as  well  as  the  fact  that  the 
deed  of  trust,  through  mistake  of  the  scrivener,  was  drawn  to  ex- 
tend over  a  longer  period  of  time  than  that  intended  by  the 
parties. 

V.  Tiie  failure  of  the  plaintiiTs  to  furnish  formal  proofii  of  loss 
cannot  avail  the  defendants,  and  for  these  reasons :  It  would  be 
most  unreasonable  that  the  plaintifis  be  held  bound  to  comply  with 
the  condition  of  a  policy,  to  notify  the  company  forthwith  of  any 
loss,  when  that  company,  by  its  own  failure  to  comply  with  its  con- 
tract and  issue  the  promised  policy,  prevented  the  plaintiffs  from 
knowing  that  condition.  If  the-  company  would  insist  upon  lade 
of  complete  performance  in  this  particular,  this  can  only  be  done 
when  they  make  complete  performance  possible,  or  at  least  inter- 
pose no  obstacle  in  the  way  of  such  performance:  56  Penn.  St., 
$upra. 

The  company  cannot  be  allowed  to  say  to  plaintiffs :  '^  If  we  had 
issued  you  a  policy  it  would  have  contained  a  certain  condition, 
and  as  you  have  not  complied  with  that  condition  which  the  policy 
we  would  have  issued  would  have  contained,  therefore  you  cannot 
recover."  This  is  certainly  a  most  remarkable  defence  to  inter- 
pose. Besides,  the  defendant  must  be  held  as  having  waived  the 
proofs  being  furnished  by  refusing  to  issue  the  policy  and  denying 
all  responsibility :  Tayloe  v.  In».  Co^  9  How.  390,  and  cases 
cited:  MeComas  v.  /?i«.  Ci>.,  56  Mo.  573;  May  on  Ins.,  sects. 
468-9  ;  Franklin  Fire  Ins.  Co.  v.  Coates,  14  Md.  285.  It  must 
be  conceded  that  the  formal  proofs  offered  in  evidence  by  plaintiffs 
were  only  evidence  of  the  fact  that  they  were  furnished  to  defend- 
ant and  no  more :  Newmark  v.  /w«.  Co.,  30  Mo.  160.  But  there 
was  other  evidence  in  the  cause  showing  the  extent  of  plaintifis' 
loss. 

Judgment  reversed  and  cause  remanded. 

Norton  and  Ray,  JJ.,  concurred.     Hough  and  Henry,  JJ., 

dissented.  , 

From  the    time   Avhon  contracts  of  writers  formulated    a  rule,  that   there 

insurance  were  (irst  known,  it  has  been  could  bo  no  vnlid  and  bindini^  injsnrancc 

cuToinsirv  to  rvi«li«nrc  thorn  by  a  policy.  without  a  polit'v  :   1  Duer  on  Ins.  60. 
Uj'un  this  ^^cnnnl  cui>tom,  some  early  In  America,  this  view  was  taken  in  a 
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few  earl/  cues.  In  Head  t.  The  Prth 
mdemx  In*.  Co., )  Cranch  lee  (1904), 
Mabshaix,  C.  J.y  maiiiUunod  that  a 
charter  which  empowered  a  oorporatSon 
to  make  contracts  of  insuanoe  bj  policy, 
and  prescribed  the  manner  in  which  a 
policj  most  be  esecnted,  confined  the 
eompany  to  that  method  of  contracting. 
The  question  in  that  case  was  upon  a 
▼erbal  negotiatioa  for  the  cancellation 
of  a  policy.  The  Chief  Justice  declared 
that  a  contract  which  conld  not  be  created 
except  bj  writing,  could  not  be  other- 
wise cancelled. 

This  opinion  was  approTed  in  Code- 
mHi  ▼.  The  Cm.  Mutual  Ina.  Co.,  16 
Ohio  148.  The  msnred  had  forfeited 
hn  policy  by  a  sale  of  his  interest  in  the 
property.  The  company  Tcrbally  agreed 
10  warrc  the  forfeititre  if  he  woold  ro- 
pBTchase.  This  was  done ;  but  the 
eemt  decided,  npon  the  general  usage 
sad  the  inplieatioii  of  the  diarter,  that 
As  policy  had  nol  been  legally  rerired. 

The  priociple  of  these  cases  was  re- 
■gii»^  by  the  Superior  Court  of  New 
Tok  City,  in  Spkzer  r.  St.  Markt  /as. 
Cb.,  •  Dner  •  (IftM),  under  a  misi^ 
prehension,  howerer,  as  to  the  final 
decision  of  the  New  York  Court  of  Ap- 
peals, in  The  BaptuH  Ckurdi  y.  Bnoidym 
Hre  Ins.  Co.,  infra* 

Bat  judicial  opinion  was  by  no  means 
uniform  on  this  subject.  In  Smith  v. 
(Mm,  4  Tcatcs  468  (1807),  Chief 
Justice  TiLGHMAH  refused,  obiter,  to 
pronounce  an  oral  contract  of  insurnnce 
'inTalid.  In  Sandford  r.  Trust  Fire  Ins. 
Co.,  11  Paige  547  (1845),  Chancellor 
Walwoxth  admitted  the  possibility  of 
an  oral  insurance.  In  AfcCulloc't  t. 
The  Ea^e  Ins.  Co.,  \  Pick.  278  (182S), 
(Thief  Justice  Pakkbb  said  it  was  "  cer- 
tain that,  if  a  contract  was  made,  the 
mere  want  of  a  policy  will  not  prerent 
plaintiflT  from  reeoTering."  Bat  in  this 
and  in  the  foregoing  case,  there  was  no 
completed  contract. 

Finally,  in  fl^irren  v.  Ocean  Ins.  Co., 
16  Me.  4a9  (1840),  a  waircr  of  for- 

endoned    by    the 


company's  agent  upon  the  policy,  was 
dedared  binding  as  a  parol  agreement, 
though  die  usual  fee  had  not  been  paid. 
Since  then  the  validity  of  a  parol  insur- 
ance has  been  so  frequently  and  uni- 
formly affirmed,  that  it  may  well  be 
pronounced  the  undoubted  Amerioan 
doctrine. 

The  ground  taken  is,  that  at  conmioii 
law,  a  contract  of  insurance  was  not 
different  from  any  other.  No  contract 
is  required  to  be  in  writing  unless  by 
statute.  When  the  agreement  to  insure 
has  been  made  by  a  company,  it  is  goT- 
emed  by  the  same  rules  which  prevafl 
in  a  transaction  with  an  individual  un- 
derwriter. By  prescribing  a  manner  of 
executing  the  policr,  the  charter  does 
not  exclude  the  oral  engagement,  became 
the  contract  and  the  policy  of  insoranoe 
are  not  identical.  The  leading  case  for 
dna  Tiew  is  The  Com.  Mutual  Ins.  Co. 
T.  Umom  Mutual  Ins.  Co.,  19  How.  818 
( 18M) .  That  was  an  oral  contract  with 
a  company  organised  on  the  mutual  plan. 
No  premium  was  paid,  no  prcmiom-nott 
was  given,  and  the  loss  occurred  before 
die  policy  could  be  executed.  Ccxna, 
J.,  held  that  the  liability  to  gire  a  pre- 
mium-note was  equivalent  to  the  adnal 
execution  and  delivery  of  it,  and  that 
the  oral  contract  bound  the  company. 
In  the  following  cases  parol  contracts 
were  held  obligatory,  notwithstanding 
the  implication  of  a  charter  provision 
that  policies  should  be  binding  only  when 
signed  by  the  president  and  secretary, 
and  countersigned  by  the  agent.  In 
many  of  these  cases  it  was  admitted  that 
a  corporation  could  disaffirm  its  most 
solemn  acts  if  ultra  vires.  In  some 
instances  the  premium  was  poid,  in 
whole  or  in  part,  by  note  or  in  cash : 
lie  V.  Fhanix  Ins,  Co.,  8  Biss.  338 ; 
Hamilton  r.  Lycoming  Mutual  Ins.  Co., 
5  Ban-  339  ;  Mobile,  4-c.,  Ins.  Co.  v. 
McMillan,  31  AU.  711  ;  Dfanchard  t. 
Waite,  28  Me.  51  ;  IJghtbodg  v.  N.  A. 
Ins.  Co.,  23  Wend.  18;  Hartford  Ins. 
Co.  V.  Farrish,  73  III.  166  ;  Shaw  t. 
Bq^.  Life    Ins.   Co.,  67    Barb.   586: 
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Hom»  /u.  Cb.  T.  Mj/tr^  93  HI. 
271. 

In  other  cases  no  prcmiom  was  paid : 
Ntw  Eng»j  ^.,  Im,  Co.  t.  Robuiton^  2S 
Ind.   536  ;    Daytm  Ins.  Co,  v.   Kelliff 

24  OMo  St.  345  ;  Train  r.HoUand  Pkr- 
chaae  Ins.  Co.,  62  N.  Y.  598  ;  Norikrup 
V.  Miss.  Valley  Ins,  Co.,  47  Mo.  435  ; 
KeUjf  T.  Commonwealth  Ins.  Co.,  10 
Bosw.  82;  Wettt.  ^faln'.  Ins,  Co.  t. 
Dufftji,  2  Kans.  347 ;  Rhodu  r.  BaU- 
way  hiss.  Ins.  Co.y  5  Laos.  71  ;  We^ 
T.  Lycoming  Ins.  Co.^  7  Ins.  L.  J.  552  ; 
Franklin  lire  Ins.  Co.  v.  Taylor ^  52 
Miss.  441. 

The  same  principle  is  recognised  in 
cases  of  life  insorance :  Cooper  r.  Ihc\fie 
Mutual  Life  Ins.  Co.,  7  Nev.  116; 
Sheldon  v.  Conn.  Mutmal  Life  Hu,  Co.^ 

25  Conn.  207. 

The  parol  contract  is  effectual,  not 
only  as  an  original  insnranoe,  bat  also 
as  a  renewal  of  the  policy :  B)§t  t. 
.^Etna  Ins.  Co.^  43  Barb.  351  ;  and 
again,  as  on  extension  of  the  policy  to 
cover  other  goods :  Kennebec  Co,  t. 
Avgvsta  Ins.  {f  Banking  Co.,  6  Gray 
204.  It  is  jiist  us  effectual  to  establish 
a  retrospective  insurnnce  as  a  written 
policy:  Security  Fire  Ins.  Co.  t.  Ken- 
tudcy  M.  *S'  f'  ff*'''  Co.,  7  Bush  81. 
So  too  a  special  privilege,  as  permission 
to  ship  goods  t)n  deck  instead  of  in  the 
vessel's  hold,  may  be  granted  by  parol, 
though  Fudi  permission  is  required  by 
the  terms  cjf  the  policy  to  be  endorsed 
thereon  :  X.  \V.  Iron  Co,  r.  jStna  Ins. 
Co.,  26  Wi<.  78. 

Notwithstanding  the  very  explicit 
opinion  of  Cubtir.  J.,  in  Com.  Mutual 
Ins.  Co.  V.  Union  ^h^lml  Ins.  Co.,  supra. 
later  ca?o^  have  apparently  established 
an  exception  in  iliis  rejrard,  when  the 
allc;;ed  contract  was  with  a  mutual 
company.  It  seen  is  necessary  for  the 
insured  to  pay  the  premium,  deliver  the 
premium  note,  and  rctH'ive  or  sijj:n  the 
policy,  l»cfore  tlic  contract  is  complete. 
This  is  so,  becau<o  it  is  said,  mutual 
companies  could  not  otherwise  do  busi- 


ness. The  premium  notes  are  their  sole 
capital,  and  the  claim  against  the  in- 
sured, to  have  him  execute  a  note,  is 
too  dangerons  and  tedious  a  remedy. 
The  requirements  which  they  make  of 
their  members  are  conditions  precedent 
to  any  insurance :  Bdleville  Mutual  In*. 
Co.  V.  Van  WiMe,  1  Beas.  333  ;  Sckafftr 
T.  Mutual  lire  Ins.  Co.,  89  Penn.  St. 
296. 

In  the  leading  case  of  The  Baptist 
Church  V.  Brooklyn  Fire  Ins.  C^.,  19  K. 
Y.  305  (1859),  suit  was  brought  upon 
an  oral  contract  to  renew  from  Tear  to 

m 

year,  in  consideration  of  the  annual 
prcminm.  Prepayment  of  premiom  was 
waived  in  same  way,  and  loss  oecnrred 
after  expiration  of  year,  and  before  pay- 
ment of  premium.  One  of  the  defences 
was  that  the  agreement,  becanae  not  in 
writing,  was  void  by  the  Statnte  of 
Frands,  as  by  its  terms  not  to  be  per- 
formed within  a  year  from  the  making. 
The  court  held,  that  since  performance 
was  not  impossible  within  a  year,  the 
statute  did  not  apply.  To  the  same 
effect  is  Sanborn  v.  Fireman^ s  ha.  Co., 
16  Gray  448. 

Where  a  statute  requires  written  con- 
tracts of  insurance  to  have  a  stamp, 
without  anything  further,  an  oral  con- 
tract is  not  for  that  reason  invalid : 
FUh  V.  Cottemet,  44  K.  T.  538. 

A  statute  requiring  all  the  conditions 
of  the  insurance  to  be  inserted  in  the 
policy,  simply  prevents  other  papers 
being  made  a  part  of  the  policy  by  mere 
reference,  and  does  not  tbrhid  a  parol 
insurance  :  Reliff  Fire  Ins.  Co.  v.  Shaw, 
4  Otto  574. 

A  policy  is  not  invalid  on  the  ground 
of  no  insurable  interest  in  a  case  of  loss 
before  issuance ;  because  the  interest 
did  exist  at  the  time  of  the  parol  rcir- 
tract,  and  the  insurance  dates  from  that 
time  :  Citjf  nf  Davenport  v.  Peoria,  ^r.. 
Ins.  rb.,  17  Iowa  276  ;  Am.  Horse  Ins. 
Co.  V.  Pattersf»n,  28  Ind.  17. 

Although  an  agent  is  instructed  in  oU 
ca«es  to  make  out  policies  which  by  their 
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torms  fire  not  to  be  ob]igatof7  nntil 
conntersigfied  by  bimselfy  yet  he  may 
bind  the  company  by  a  preliminKry  parol 
COD  tract ;  and  the  circomstance  that  he 
has  in  his  polsewion  policies  ezeeated  in 
blank  by  the  company,  is  condnsiTe  eTi- 
dence  that  they  designed*  him  to  exer- 
cise this  incidental  anthority:  Ettis  r. 
-^Btany,  frc.,  /as.  Co.,  50  N.  T.  40S  ; 
Atr  T.  jEtna  Iw,  Co.,  49  Barb.  S51  ; 
Amgeil  ▼.  Hartford  Fire  Ins,  Co,,  59  N. 
T.  171.  His  anthority  may  also  be 
settled  by  custom  :  Com.  MiUmod  Marina 
Ins.  Co,  ▼.  Unitm  Muinal  Ins,  Co.,  19 
How.  318. 

Of  conr3e  all  the  elements  of  a  perfect 
contract  must  be  present ;  unless  orery- 
tldng  essential  is  ascertained,  there  is  no 
insnrance  :  Sandford  ▼.  Trust,  (re.,  Am, 
Cb.,  1 1  Paige  Ch.  547  ;  Hartford  Lu. 
Cb.  T.  WUeox,  57  111.  180. 

It  was  said  by  Judge  RoBiilt80«,  in 
Tifhrr.  N.  A.  Tns,  Co,,  4  Robt.  151, 
thai  there  were  fire  essential  elements  in 


erery  contract  of  insaranoe,  all  of  whidi 
mnai  be  definitely  ascertained  to  make  a 
ralid  oUtgation,  riz.,  the  snbject-matuv, 
Che  risk,  the  amoont,  the  duration,  and 
the  premium.  Bnt  the  cases  hardly 
justify  so  rigid  a  proposition.  Fn- 
quently  one  of  these  elements,  when  not 
settled  by  the  express  contract,  is  sup- 
plied by  implication.  Audubon  ▼.  Excd- 
nor  Ins.  Co,,  27  N.  T.  216,  was  a  case 
of  this  sort.  The  company  ha  J  at  dirers 
times  insured  A.  npon  cci-tain  papers 
and  plates,  portions  of  n  work  ho  was 
publishing,  while  at  the  binders.  On 
sending  a  fresh  lot  to  the  binders,  A. 
applied  for  a  policy,  stating  risk,  amount 
and  time.  A  policy  was  promised,  but 
no  premium  was  settled.  The  court 
held  that,  since  the  risk  did  not  differ  in 
diaracter  or  duration  from  the  preceding 
arrangements,  the  same  premium  was  to 
be  implied.  Eames  v.  Home  Ins,  Co,,  4 
Otto  62!,  was  a  parol  contract  in  which 
the  duration  of  the  risk  was  not  fixed, 
and  the  court  assumed  that  it  was  in- 
tended to  endure  for  ono  year,  accord- 


ing to  general  custom.  Again,  where 
the  amount  uf  tltc  premium  was  not  fixe<l, 
bat  by  a^cemont  was  to  bo  deducted, 
when  settkd,  from  moneys  due  insured 
in  the  hands  of  the  company,  it  was 
held  that  the  designation  of  a  fund  was 
suflBcient:  Walker  ▼.  Met.  Ins,  Co., 
56  Me.  37 1 .  In  a  case  where  the  fixing 
of  the  premium  was  postponed  till  the 
agent  could  inspect  the  building,  the 
verbal  contract  was  nevertheless    hold 

rplctc,  and  the  company  was  lifble 
loss  before  inspection :  Cooke  v. 
.^Etna  hs.  Co.,  7  Daly  555.  When 
authority  is  given  to  an  agent  to  take  out 
a  policy  in  some  good  company,  the 
premium  which  the  agent  in  his  discre- 
tion may  settle  will  bind  the  applicant : 
TVota  T.  Holland  I\arekase  Ins,  Co,, 
62  N.  T.  598.  And  conversely  where 
the  agent  represents  several  companie9, 
and  it  is  left  to  his  discretion  where  to 
place  the  risk,  the  exercise  of  this  discre- 
tion by  entry  on  his  books  binds  the 
company  named  there,  before  the  issu- 
ance of  a  policy:  Ellis  v.  Albany,  fi^., 
Inn,  Co,,  50  N.  Y.  402.  When  the 
negotiation  is  carried  on  by  mail,  the 
contract  is  complete  from  the  time  the 
insured  posts  a  letter  accepting  the  in- 
surer's proposition  ;  and  a  check  sent  at 
that  time  is  a  prepayment  of  premium : 
Tajfloe  V.  Merchants^  fire  Ins.  Co,,  9 
How.  390,  overruling  McCtUlock  v. 
Eaffle  Ins.  Co.,  1  Pick.  278. 

Merely  handing  in  on  application  sub- 
ject to  the  approval  of  the  company,  is 
not  equivalent  to  nn  aprcmcnt  to  insure. 
The  company,  where  it  has  not  unreason- 
ably delayed  its  decision,  may  reject  the 
application  after  loss.  And  it  is  not 
hound  to  return  tlic  preminm  at  the  same 
time,  nnlcss  demand  h  made :  Harp  v. 
Grangers,  frc.,  Ins.  Co.,  49  Md.  307  ; 
AlaUnna,  ^c,  Ins,  Co.  v.  Ma  yen  ^  61 
Ala.  163;  Barr  v.  N.  A,  Ins.  Co,,  61 
Ind.  488.  And  the  applicant  may  with- 
draw his  proposol  any  tima  before 
acceptance  :  Globe,  4*r.,  Ins,  Co.  v.  Snell, 
19   Hun  560.      But  where  the  airent 
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takes  the  premiam  and  dedara  the 
applicant  iu»ured  upon  the  oral  contract, 
bat  no  policj'  is  to  isssoo  till  the  com- 
panj's  special  agent  bat  inspected  the 
building,  the  oompanjr  has  bj  this  ar- 
rangement merely  the  riglit  to  terminate 
the  contract,  if  upon  inspection  its  agent 
disapproves  the  risk.  In  the  meantime, 
the  applicant  is  insured:  AftMm  r. 
Home  Im.  Co,,  123  Mass.  n4. 

Where  the  policy  is  maile  oat,  but  is 
not  accepted  and  premium  paid  within 
a  reasonable  time,  the  company  may 
consider  the  contract  at  an  end :  Baxter 
T.  Maeeaaoit  Ins.  Co.,  13  Alien  3S0. 

Where  the  company  liaa  a  role  of 
*which  the  applicant  lias  notice,  that  no 
insurance  is  complete  notil  a  written 
acceptance  of  the  terms  is  filed  with  the 
company,  or  until  premium  has  been 
paid,  there  is  no  contract  till  this  is  done : 
fJiiU  T.  Ohio  Ins,  Co.,  8  Ohio  501; 
Ma^  V.  me  Ins.  Co.,  \2%  Mass.  158.' 

But  where  the  agent  of  die  company 
agrees  to  issae  a  policy,  an«l  tells  the 
applicant  that  he  may  consider  liimself 
insurcil,  the  contract  is  complete  witliont 
prepayment  of  premium,  although  the 
policy  when  issued  will  contain  a  pro- 
vision that  it  shall  not  be  binding  until 
premium  is  paid  :  KeU^  v.  CommomvealiJk 
hu.  Co.,  10  Bosw.  82. 

It  lias  sometimes  been  said  that  there 
is  a  distinction  Iwtween  contracts  of 
insurance  and  contracts  to  insure.  The 
parol  a^frecment  is  the  contract  to  insure ; 
and  the  executed  policy  is  the  contract 
(1/'  insurance.  Thu  distinction,  liowever, 
is  almost  without  theoretical  or  practical 
value.  The  elements  of  the  contract, 
the  ri};Lts  and  liabilities  of  the  parties, 
arc  substantially  the  same  in  both  iu- 
stanccF.  The  oral  ajrrccment  is  just  as 
much  a  contr&ct  of  insurance  as  a  writ- 
ten policy.  Apparently  the  real  ratio 
decidauli,  in  all  the  coses  where  tliis  dis- 
tinction liofl  been  alluded  to,  is  that, 
although  the  charter  of  a  conipiiiiy  or  a 
statute  may  prescribe  a  way  in  which  poli- 
cies arc  to  be  executed,  this  docs  not  ne- 


cessarily exclude  oral  n^Tcements :  Com^ 
mercktl  Ins.  Co.  v.  L'nioH,  ^.,  Ins. 
Co.,  19  How.  318  ;  Ins.  Co.  v.  Colt,  SO 
Wall.  560. 

Consequently,  in  those  states  and 
ceontries,  for  example,  Georgia,  Eng- 
land and  some  of  the  continental  coun- 
tries, where  by  statute  contracts  of  insur- 
ance must  be  in  writing,  neither  party 
is  boand  by  a  verbal  agreement;  no 
recovery  can  be  had  against  the  company 
in  case  of  loss ;  and  the  applicant  may 
withdraw  his  proposal  any  time  before 
receiving  his  policy :  Siawnton  v.  Ltver* 
pool  Ins.  Co.,  51  6a.  76;  Orophan  v. 
N.  Y.  Undencriters*  Agency,  53  Id. 
109;  Oarl;  T.  i^rantf,  62  Id.  S3  ;  Xonm 
▼.  Wkkhtm,  Law  Rep.,  S  H.  L.  S96, 
314 ;  Woarwuk  v.  Slade,  3  Csmp.  127  ; 
fbrry  v.  Tke  Great  Skip  Cb.,  4  B.  4  S. 
556. 

Wliere  the  policy  is  exccnted  but  not 
delivered,  the  contriu'^  of  inaaranoe  is 
complete.  Upon  loss  trover  may  be 
brought  for  the  policy,  and  the  full 
indemnity  recovered :  Kokne  v.  Ina.  Co. 
<^  North  America,  1  Wash.  C.  0.  93. 

If  the  policy  has  not  been  executed, 
the  insured  has  his  election  ;  he  may  pro- 
ceed at  law  upon  the  parol  contract,  or 
he  may  bring  a  bill  in  equity  for  specific 
performance  of  the  iqijcement  to  issue  a 
policy.  And  the  latter  seems  tlic  better 
method  ;  sinc^  equity,  to  prevent  circuity 
of  action,  having  jurisdiction  of  the  case 
will  determine  tiic  whole  matter,  and 
make  a  decree  for  the  payment  of  the 
actual  lo«* :  Waiker  v.  Afet.  Ins.  Co., 
h6  Me.  371  ;  Commercial,  ifc,  Ins. 
Co.  V.  I'nion,  (J-c,  Ins.  Co.,  19  How. 
318  ;  Wooildif  V.  Old  Dominion  Ins.  Co., 
31  Gratlan  362;  N.  W.  Iron  Co.  v. 
^fliia  Ins.  Co.,  26  Wis.  78;  Sentrity 
Fire  Ins.  Co.  v.  Kenty,  ^-c,  Ins.  Co., 
7  Bush  81. 

Where  the  j;TOund  of  claim  is  an  oral 
renewal,  an  action  will  lie  on  the  policy : 
Past  V.  Altna  Ins.  Co.,  43  Barb.  351. 

Where  the  policy  should,  by  its  terms, 
be  executed  by  the  president  and  secre- 
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tiry,  mnd  in  fact  is  not,  bnt  in  count  t- 
tigncd  by  the  agent,  snit  slioalfl  be 
bron^t  on  she  parol  aj'Tt'Cincnt  and  not 
on  the  policj' :  Peoria  /as.  Co.  r.  Walser^ 
SS  Jnd.  73. 

By  the  law  of  Canada,  the  insured 
caonot  sue  at  law  directly  for  tlie  amount 
of  the  loss  upon  a  fmrol  contract;  his 
only  remedy  is  in  equity,  or,  perhaps,  an 
action  at  law  for  the  delivery  of  the 
policy :  Jon^s  v.  Prav,  Im.  Co,,  16 
Up.  Can.  Q.  B.  477. 

If  the  policy  when  issued  does  not 
oonform  to  the  verbal  agreement,  there 
is  no  merger,  unless  under  circumstances 
which  amount  to  an  acceptance  of  the 
with    notice    of  the    varianoe: 


Humphr/  V.  Hart/or  '  Fire  Ins,  Cb.,  IS 
Blatchf.  504;  FraMin  In*.  Co.  ▼. 
Heunitf  3  B.  Mon.  231.  And  where 
the  rariance  lias  occurred  through  the 
error  of  the  company,  equity  will  rectify 
the  mistake  and  award  full  damages  for 
the  loss  :  Some  /as.  Co.  v.  Myer^  93  III. 
271.  A  court  of  admiralty,  however, 
will  not  refono  a  policy  of  insurance. 
That  court  has  no  jnrirfliction  of  the 
preliminary  contract,  out  only  of  the 
perfect  instrument;  just  &»  it  has  no 
jurisdiction  orer  the  contract  to  build  a 
ship,  though  it  tias  orer  the  ship  when 
built :  Ai»dr€iD9  ▼.  Assex  F\re  j"  Marmo 
Jna,  Co.,  8  Bfason  6. 

DWIOHT  M.  LOWXBT. 


Supreme  Court  of  California. 
PRATT  i;.  WHITTIER,  bt  al. 

As  between  the  Tendor  and  yendee,  tiie  nde  for  detennining  what  is  a  fixtmne  it 
■Iwayt  conatmed  strongly  against  tiie  vendor. 

Chattels  attached  to  the  freehold  by  the  owner,  and  contributing  to  its  value  and 
fl^yment,  pass  by  a  grant  of  the  freehold  if  the  grantor  has  power  to  convey. 

Parties  may  by  express  agreement  ^x  upon  chattels  annexed  to  the  realty  what- 
aver  diaraeter  they  dioose.  Property  which  the  law  regards  as  fixtures  may  be  by 
Aem  considered  as  personalty,  and  vice  verm;  and  snch  agreements  will  be  enforced 
by  the  oonrts. 

Plaintiff  by  deed  granted  to  defendant  the  Orleans  Hotel,  describing  it  as  "  Lot 
Ko.  •,  in  die  square  between  J  and  K  and  Front  and  Second  streets,  in  the  city 
of  Sacramento,  and  the  appurtenances  and  improvements  thereunto  belonging." 
Flwntiir  reserved  in  his  deed  the  right  to  remove  from  the  upper  rooms  of  the  hotel 
hb  '^fiimitnre,  carpets  and*  pictures,  but  none  of  the  permanent  fixtures  or  appur- 
tenances to  said  property  shall  be  removed."  Held^  that  the  plaintiff  was  not 
entitled  to  remove  the  gas  fixtures,  consisting  of  chandeliers  ;  globes  lettered  **  Orleans 
Hotel ;"  brackets,  homers,  pendants,  Ac. ;  a  kitchen-rnnge  with  boilers  attached, 
the  range  resting  on  a  brick  foundation  and  with  its  attachments  connected  to  the 
building  by  pipes ;  tanks  and  filters  attached  to  the  building  by  a  system  of  pipes, 
nor  mosquito-transoms  and  window-screens  fitted  to  the  windows  and  transoms  of 
the  hotel  in  the  nsnal  manner,  as  such  articles  were  fixtures  which  passed  by  the  deed 
to  defendant  as  being  essential  for  the  purposes  for  which  the  building  was  formerly 
used.  The  pUintiflT  having  reserved  in  his  deed  only  the  furniture,  pictures  and 
earpets  of  tfie  upper  rooms  of  the  building,  and  none  of  the  "  permanent  fixtures  or 
appurtenances  to  the  property,"  it  must  be  presumed  that  the  parties  by  their  agree- 
ment considered  the  things  in  controversy  as  permanent  fixtures  and  aoourtenancea 
of  die  hotel  which  were  to  pass  by  the  deed. 

Vol.  XX3L— 7 
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McFarlani  ^  Edgertony  for  appellant 
Freeman  f  Bateij  for  respondents. 

McKbb,  J. — This  was  an  action  to  recover  certain  gas  fixtures, 
consisting  of  chandelien,  globes,  brackets,  burners,  pendants,  &c., 
a  kitchen-range  with  boiler  attached,  a  patent  water-filter,  tanks 
and  mosquito-screens.  The  property  was  attached  to  a  building 
known  as  the  ^*  Orleans  Hotel,"  situate  on  a  lot  of  land  fironting 
on  Second  street,  in  the  city  of  Sacramento. 

As  owner  of  the  hotel,  the  plaintiff  on  October  15th  1879,  con- 
tracted in  writing  to  sell  the  same  to  the  defendant,  by  the  following 
description,  viz. : 

*^  Lot  No.  6  in  the  square  between  J  and  K  and  Front  and 
Second  streets,  in  the  city  of  Sacramento,  and  the  appurtenances 
and  improvements  thereunto  belonging."  The  sale  was  made  for 
928,000  gold  coin,  payable  after  an  examination  and  approval  of 
the  title,  upon  receiving  firom  the  plaintiff  possession  of  the  property 
and  of  a  deed  of  grant  of  the  same,  on  or  before  the  first  day  of 
November  1879,  reserving  to  the  plaintiff,  among  other  things, 
the  right,  within  ten  days  after  delivery  of  possession,  to  remove 
from  the  upper  rooms  of  the  hotel  *^  his  furniture,  carpets  and 
pictures,  but  none  of  the  permanent  fixtures  or  appurtenances  to 
said  property  shall  be  removed."  On  the  2Gth  of  October,  the 
defendants,  having  satisfied  themselves  about  the  plaintiff's  title, 
paid  the  full  amount  of  the  purchase-money  and  received  from  the 
plaintiff  possession  and  a  deed  of  grant  of  the  property.  The 
dee<l  described  the  property  the  same  way  that  it  had  been  de- 
scribed in  the  contract  of  sale,  and  it  also  contained  the  recital  that 
the  deed  had  been  made  in  pursuance  of  the  contract  of  sale,  and 
subject  to  the  terms,  conditions  and  reservations  therein  contained. 

Within  ten  days  after  the  delivery  of  possession  plaintiff  de- 
manded of  the  defendants  the  privilege  of  removing  the  articles  in 
controversy  from  the  hotel,  which,  being  refused,  this  action  was 
instituted,  and  the  question  arises  whether  the  articles  are  person- 
alty,  or  fixtures  which  passed  as  appurtenances  of  the  realty  by 
the  deed  of  grant. 

If  the  question  arose  out  of  the  deed  alone  it  might  not  be 
difficult  of  solution,  for  the  weight  of  authority  seems  to  be  in 
favor  of  the  proposition  that  they  are  to  be  regarded  as  movable 
property,  capable  of  being  severed  from  the  building;   yet  the 
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authorities  upon  the  subject  are  conflicting.  In  McKeag  v.  Han- 
infer  Fire  Jns.  Oo.^  81  N.  Y.  38,  the  Supreme  Court  of  New  York 
held  that  gas  pipes  which  run  through  the  walls  and  under  the 
floors  of  a  house  are  permanent  parts  of  the  building ;  but  fixturen 
attached  to  such  pipes,  where  they  are  simply  screwed  on  pro- 
jections of  the  pipes  from  the  walls,  which  can  be  detached  by 
unscrewing  them,  are  not  appurtenances,  and  so  do  not  pass  by 
deed  or  under  a  mortgage  of  the  premises,  and  the  mere  declara- 
tion of  the  owner  that  he  intends  that  such  articles  shall  go  with 
the  house  does  not  make  them  realty. 

In  Guthrie  v.  Jane9y  108  Mass.  193,  it  was  held  that,  as  between 
landlord  and  tenant,  gas  fixtures,  though  fisistened  to  the  walls, 
were  not  annexed  to  the  realty  so  as  to  become  part  of  it.  They 
are,  says  the  court,  in  their  nature,  articles  of  furniture,  and  the 
bet  that  they  were  fastened  to  the  walls  for  safety  or  convenience 
does  not  deprive  them  of  their  character  as  personal  chattels  and 
make,  them  a  part  of  the  realty. 

In  Vaughen  y.  Haldeman^  S3  Penn.  St.  522,  the  court  says: 
**  Lamps,  chandeliers,  candlesticks,  candelabras,  screens  and  the 
various  contrivances  for  lighting  houses  by  means  of  candles,  oil 
or  other  fluids,  have  never  been  considered  as  fixtures  and  as  form- 
ing a  part  of  the  freehold.  There  is  no  trace  of  a  contrary  doc- 
trine in  the  English  decisions,  nor  does  it  appear  that  the  ordinary 
apparatus  for  lighting  has  ever  been  classed  among  fixtures.  In 
Jareehi  v.  Philharmom'e  Soeietjfy  79  Penn.  St.  403,  and  21  Am. 
Rep.  78,  the  case  of  VaugJien  v.  Hcddeman  was  reviewed  and 
approved.  Says  Sharswood,  J. — '^Houses  are  considered  as 
finished  by  the  builders  when  the  gas  fittings  are  completed.  The 
fixtures  are  put  up  in  more  or  less  expensive  style,  according  to 
the  tastes  and  means  of  the  persons  who  mean  to  occupy  them, 
whether  as  tenants  or  owners.  If  the  tenant  puts  them  in,  it  is 
not  denied  that  as  between  him  and  the  landlord,  they  are  his, 
and  he  may  remove  them  or  they  may  be  sold  as  personal  property 
on  an  execution  by  the  sherifT.  No  doubt  the  owner,  if  they 
belong  to  him,  often  sells  them  with  the  house.  They  add  more 
to  the  value  of  the  house  than  they  would  be  worth  if  removed. 
But  if  there  is  no  agreement  to  sell  the  house  as  it  is — fixtures 
and  all — the  purchaser  is  not  entitled  to  them.  We  see  then  no 
reason  for  departing  from  the  judgment  in  Vaughen  v.  Haldc- 
man.''     To  the  same  effect  are  Shaw  v.  Lenke,   1   Daly  487 ; 
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Montague  v.  Dent,  10  Rich.  188 ;  Rogers  v.  Crow,  40  Mo-  91 ; 
Lawrence  v.  Kemp^  1  Duer  363;  Towne  ▼.  FUke,  127  Mass.  125. 
On  the  other  hand,  it  has  been  held  by  the  Supreme  Court  of 
Kentucky,  in  the  case  of  John$on  v.  W%%eman,  4  Met.  357,  that 
where  a  vendee  of  a  house  in  possession  purchased  and  put  into  it 
gas  fixtures,  chandeliers.  &c.,  which  were  affixed  by  means  of 
screws  to  iron  pipes  let  into  the  walls  of  the  house  for  the  purpose 
of  conducting  gas  to  the  burners,  such  chandeliers,  &c.,  became 
fixtures  which  passed  by  a  deed  of  the  realty,  in  the  absence  of 
any  express   provision  to  the  contrary,  although   they  may  be 
removable  without  injury  to  the  walls  or  the  ceiling  of  the  house, 
or  to  the  pipes  to  which  they  are  attached.     The  same  doctrine 
was  enunciated  in  Smith  v.  Commonwealth^  14  Bush  81,  as  one 
about  which  there  was  no  question.    Whatever,  indeed,  is  acceseory 
to  a  building  for  the  more  convenient  use  and  improvement  of  the 
building  is  considered  to  pass  by  a  deed  of  the  premises.     Thus 
articles  placed  in  a  mill  by  the  owner  to  carry  out  the  obvious 
purpose  for  which  it  was  erected  are  generally  part  of  the  realty, 
notwithstanding  the  fact  that  they  could  be  removed  and  used 
elsewhere:  Parsont  v.  Copeland^  88  Me.  587.     In  a  building 
erected  as  a  factory,  the  steam  works  relied  on  to  furnish  the 
motive  power,  and  the  works  to  be  driven  by  it,  are  essential  parts 
of  the  factory,  adapted  to  be  used  with  it,  and  would  pass  by  a 
conveyance  of  the  real  estate:  4  Met.  806.     Apparatus  for  the 
manufacture  of  gas  are  fixtures:   Hays  v.  Doane^  8  Stock.   84. 
Gas  burners  are  of  the  same  character.     They  are  in  no  sense 
furniture,  but  are  mere  accessories  to  the  building:  Keeler  v. 
Keeler,  31  N.  J.  Eq.  191. 

What  is  accessory  to  real  estate  is,  according  to  the  rule  of  the 
common  law,  part  of  it,  and  passes  with  it  by  alienation.  That 
rule  has  been,  in  the  growth  of  the  law,  greatly  modified  as 
between  landlord  and  tenant,  for  the  encouragement  of  trade, 
manufacture,  agriculture  and  domestic  convenience;  and  courts 
r<»cognise  and  enforce  the  right  of  removal  by  a  tenant  of  chattels 
annexed  to  the  freehold  for  such  purposes.  But  the  rule  which  is 
applicable  to  persons  in  that  relation,  does  not  apply  as  between 
heir  and  executor,  vendor  and  vendee.  As  between  the  latter  the 
rule  of  the  common  law  is  still  applicable,  except  so  far  as  it  may 
be  modified  by  statutory  regulations  upon  the  subject.  So  that 
chattels  attached  to  the  freehold  by  the  owner,  and  contributing  to 
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its  value  and  enjoyment,  pass  by  the  grant  of  the  freehold,  if  the 
grantor  had  power  to  convey,  Tourtellot  v.  Phelps,  4  Gray  378, 
and  after  conveyance  they  cannot  be  severed  by  the  vendor  or  any 
one  else  than  the  owner. 

As  between  vendor  and  vendee,  therefore,  the  rule  for  deter- 
mining what  is  a  fixture  is  always  construed  strongly  against  the 
seller.  Many  things  pass  by  a  deed  of  a  house,  being  put  there 
by  the  owner  and  seller,  which  a  tenant  who  had  put  them  there 
might  have  removed ;  mnd  they  will  be  regarded  as  fixtures,  which 
pass  to  the  vendee,  although  annexed  and  used  for  purposes  of 
trade,  manufacture,  or  for  ornament  or  domestic  use.  Thus, 
potash  kettles  appertaining  to  a  building  for  manufacturing  ashes 
{Miller  v.  Plumb,  6  Cowen  665) ;  a  cotton-gin  fixed  in  its  place 
(Bratton  v.  ClawBOUy  2  Strob.  478) ;  a  steam  engine  to  drive  a  bark 
mill  {Oves  v.  Ogle$htf,  7  Watts  106);  kettles  set  in  brick,  in  dyeing 
and  print  works  [Despatch  Line  of  Packets  v.  Bellamy  Man.  Co,^ 
12  N.  II.  207) ;  iron  stoves  fixed  to  the  brick  work  of  chimneys 
(Qoddard  v.  ChasCy  7  Mass.  432);  wainscot  work,  fixed  and 
dormant  tables,  engines  and  boilers  used  in  a  flour  mill  and 
attached  to  it  {SandA  v.  Pfeiffer^  10  Cal.  259) ;  a  steam-engine 
and  boiler  fastened  to  a  frame  of  timber,  and  bedded  in  a  quarti 
ledge,  and  used  for  the  purpose  of  working  the  ledge  {Merritt  v. 
Judd^  14  Cal.  59) ;  a  conduit  of  water-pipe  to  conduct  water  to  a 
house  (Philbriek  v.  Emrt/y  97  Mass.  134) ;  hop-poles  in  use  on  a 
hop-farm  [Bishop  v.  Bishop^  11  N.  Y.  123) ;  statues  erected  for 
ornament,  though  only  kept  in  place  by  their  own  weight  [Snedeker 
V.  Warring,  2  Kern.  170).  In  fact,  whaiever  the  vendor  has 
annexed  to  a  building,  for  the  more  convenient  use  and  improve- 
ment of  the  premises  passes  by  his  deed.  The  true  rule  deduced 
from  all  the  authorities,  say  the  Supreme  Court  of  Virginia,  seems 
to  be  this :  That  when  the  machinery  is  permanent  in  its  character, 
and  essential  to  the  purpose  for  which  the  building  is  occupied,  it 
must  be  regarded  as  realty,  and  passes  with  the  building ;  and  that 
whatever  is  essential  for  the  purposes  for  which  the  building  is  used 
will  be  considered  as  a  fixture,  although  the  connection  between 
them  may  be  such  that  it  may  be  severed  without  physical  or  last- 
ing injury  to  either:  Green  v.  Phillips^  26  Gratt.  752;  Shelton  v. 
FiekUn,  32  Id.  735. 

Judged  by  these  rules,  it  would  seem  as  if  there  was  no  room 
for  doubt  as  to  the  character  of  the  articles  in  controversy.  Taking 
into  consideration  their  nature,  the  circumstances  under  which  they 
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were  placed  in  the  building,  the  mode  of  their  connection  with  it, 
and  the  relation  which  they  bear  to  its  use  and  enjoyment,  they 
mast  be  regarded  as  essential  for  the  purposes  for  which  the  build- 
ing was  used.  The  plaintiff  himself,  by  his  testimony,  shows  that 
the  globes  were  lettered  ^*  Orleans  Hotel,"  and  that  they,  with  the 
chandeliers,  &c  ,  were  necessary  for  furnishing  light  to  the  build- 
ing ;  that  the  range  rested  on  a  foundation  of  brick,  and  that  it 
and  its  attachments  were  annexed  to  the  building  by  pipes,  which 
connected  them  with  the  tanks  and  filters  on  the  roof  of  the  build- 
ing, and  by  a  waste-pipe  which  ran  through  the  wall  of  the 
building  and  connected  with  a  sewer  in  an  alley  outside,  and  that 
the  range  and  its  attachments  were  necessary  for  cooking ;  that  the 
tanks  and  filters  were  attached  to  the  building  by  a  system  of 
pipes  which  connected  them  with  the  main  or  pipes  of  the  Ci^ 
Water  Company,  and  with  various  parts  of  the  hotel,  and  were 
necessary  to  supply  the  hotel  with  clear  water ;  that  the  mosquito- 
transoms  and  windowHBcreens  were  fitted  to  the  windows  and  tran- 
soms of  the  hotels-each  window  and  transom-frame  being  fitted 
to  its  particular  window,  and  shoved  up  and  down  in  it  on  grooves, 
and '  all  of  them  were  as  necessary  to  the  hotel  as  its  windows,  its 
blinds  and  shutters.  All  of  the  articles  were  therefore  essential 
to  the  use  and  enjoyment  of  the  hotel ;  in  fact,  as  the  plaintiff  tes- 
tified, *'*■  it  would  not  have  been  a  hotel  without  them."  They  were, 
therefore,  fixtures  which  passed  by  the  deed  of  grant  to  the  defend- 
ant, unless  they  were  specially  reserved  by  the  deed.  But  the 
deed  reserved  none  of  the  articles.  It  was  made,  according  to  its 
recitals,  in  pursuance  of  the  agreement  of  the  15th  of  October,  and 
subject  to  the  terms,  conditions  and  reservations  therein  contained 
and  expressed. 

As  already  stated,  the  agreement  reserved  only  the  furniture, 
pictures  and  carpets  of  the  upper  rooms  of  the  building,  and  none 
of  the  "permanent  fixtures  or  appurtenances  to  the  property." 
In  the  absence  from  the  deed  of  any  special  reservation  of  the 
articles,  it  must  be  presumed  that  the  parties,  bv  their  agreement, 
considered  them  as  permanent  fixtures  and  appurtenances  of  the 
hotel  which  were  to  pass  by  the  deed.  It  is  a  well-settled  rule  of 
law  that  parties  themselves  may,  by  express  agreement,  fix  upon 
chattels  annexed  to  realty  whatever  character  they  may  have  agreed 
upon.  Property  wliich  the  law  regards  as  fixtures  may  be  by  them 
considered  as  personalty,  and  that  which  is  considered  in  law  as 
personalty  they  may  regard  as  a  fixture.     Whatever  may  be  their 
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agreement,  courts  will  enforce  it :  Smith  v.  Waggoner,  50  Wis- 
155  -  97  Mass.  279 ;  20  N.  Y.  344 ;  53  Id.  377  ;  24  Wend.  359 ; 
1  HiU  176 ;  52  N.  Y.  146. 

So  that  the  plaintiff,  when  he  contracted  to  sell  the  hotel  pro- 
perty with  its  appartenances  and  improvementa,  reserving  from 
the  sale  only  the  carpets,  furniture  and  pictures  of  the  upper 
rooms  of  the  building,  fixed  upon  all  the  chattels  which. he  had 
annexed  to  the  hotel,  and  which  were  necessary  to  its  Use  and 
enjoyment,  the  character  of  appurtenances  and  improvements  of 
the  hotel.  None  of  them,  by  any  possibility  of  construction,  could 
fall  within  the  reservation  of  ^^  furniture,  carpets  or  pictures  in  the 
upper  rooms  of  the  hoteL*' 

The  plaintiff,  therefore,  sold  the  articles  in  question  as  fixtures 
with  the  hotel,  and  as  such  they  passed  by  his  subsequent  deed 
of  the  premises  to  the  defendants. 

Judgment  and  order  affirmed. 


Aa  between  landlord  and  tenant  gat 
fiztnres,  so  called,  consiflting  of  gas 
chandeUen,  barners,  &c.,  screwed  npon 
the  gas  pipe  in  the  usual  way,  hare 
always  been  considered  ta  the  property 
of  the  tenant  and  removable  by  hira. 
See  Lcacrence  r.  Kemp,  1  Daer  363 ; 
Ex  parte  Morrow^  1  LowelPs  Dec.  336  ; 
fl.  o.,  2  N.  B.  R.  (2d  ed.)  66S;  Guth- 
rie T.  JoneMj  IDS  Mass.  191  ;  Seeger  v. 
iV/fiV,  77  PeuD.  St.  437  ;  ffaye  r  Doane, 
11  N.J.  Tax.  84. 

As  between  vendor  and  rcndce,  and 
mort^nigor  and  mortgagee,  the  weight 
of  authority  in  the  United  States  seems 
to  be,  as  stated  in  the  principal  case, 
that  where  the  question  is  not  affected 
hv  the  terms  of  the  contract  between  the 
parties,  they  are  regarded  as  furniture 
and  do  not  pass  with  the  land  ;  Mon- 
tague T.  Dentf  10  Rich.  Law  135,  where 
it  was  so  held  as  between  the  purchaser 
at  a  mortga;i;c  sale  and  an  execution 
creditor.  Vawghen  r.  Haldemaiiy  33 
Pcnn.  St.  522 ;  Jarecki  v.  Philharmonic 
Society^  79  Pcnn.  St.  403 ;  Rogers  v. 
CVoir,  40  Mo.  91  ;  Shaw  v.  LenJcf^  I 
Daly  487  ;  McKeage  v.  Hanover  F.  fns, 
Co.,  81  N.  Y.  38 :   Towne  t.  Fhke,  137 


Mass.  1S5  ;  sec,  also,  Lawrence  v.  Kewtp^ 
1  Dner  368;  Steuar  r.  Donglat,  1870, 
Brown'i  Fixt.,  Appendix  A. ;  F^  t. 
Brigaldi,  4  Daly  359.  See,  however, 
euitra,  Johmaon  ▼.  Wi»eman,  4  Met.  (Ky.) 
357 ;  SeuteU  t.  Angergt^in,  18  L.  T.  (N. 
8.)  300,  at  Nisi  Prius  per  Willbs,  J., 
the  judges  of  the  Court  of  C.  P.  a<;rce- 
ing  with  him ;  £x  parte  Acton,  4  L.  T. 
(N.  S.)  261  ;  Ex  parte  WHmh,  2  Munt. 
&  Ayr,  71  ;  Smith  r.  CommanweaUhy  14 
Bush  31  ;  sec,  also,  Ex  parte  Aforrow,  I 
Low.  Dec.  386  ;  t.  o.  2  N.  B.  R.  (2d 
ed.)  665.  In  Ex  parte  Acton,  and  Ex 
parte  WUwn,  supra,  the  gas  burners 
were  accessory  to  a  mill  nnd  the  cnscs 
may  probably  be  distinguished  on  that 
account. 

Gas  fittings  (t.  e.  the  pipes  to  which 
the  gas  fixtures  are  attached)  as  dis- 
tinguished from  ga«  fixtures,  do,  how. 
ever,  pass  with  the  land  where  there  is 
nothing  in  the  deed  to  indicate  a  con- 
trary intention.  Ackroyd  v.  Mitchell^  3 
L.  T.  (N.  8.)  236  ;  Ex  parte.  Acton,  4  L. 
T.  (N.  S.)  261  ;  Ex  parte  WUson,  9 
Mont,  k  Ayr  61  ;  AfcKeag  v.  Hanover 
F.  Ins,  Co.  81  N.  Y.  38.  So,  nlso,  as  it 
seems,    is  to  gasometers  and  apparatus 
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for  gencntin^  gas ;  Haifjt  t.  Dotme,  1 1 
N.  J.  £q.  96. 

Gas  fixtures  may  also  pass  with  the 
land,  where  it  is  apparent  from  the  deed 
that  Kuch  was  tlie  intention  of  the  par- 
ties, and  this  appears  to  be  the  real 
ground  of  the  decision  in  the  principal 
case ;  and  upon  this  ground  the  decision 
seems  correct. 

I'lie  kitclien  range  and  boilers,  aad 
the  tanks  and  filters,  would  seem  clearljr 
to  come  within  the  same  mle  applied  to 
the  gas  fixtures.  Stoves  set  up  in  tlic 
usual  way  are,  however,  in  the  absence 
of  terms  in  the  dce<l  aficcting  tlie  ques- 
tion, generally  considered  as  fumituv, 
and  henoe  do  not  pass  with  the  land ; 
Williams  t.  Dailen,  Sup.  Ct.  Mass., 
Essex,  April  1801,  3  Dane's  Abr.  ISS, 
sect.  2S;  Freefand  r.  ScwfibMrtA,  14 
Wend.  191  :  Harri*  ▼.  Hagnm^  34  Vt. 
SSO ;  see,  alK>,  TntUe  r.  /tobmaoii,  33 
N.  H.  104.     See,  howercr,  v. 

Chute,  7  Mafs.  432 ;  Saniih  r.  HeiAtU, 
1  CranchC.  C.  99  ;  BUihenr,  7W/e,  19 
Me.  252.  Sco,  also,  Fofimm  r,  Afoore, 
Id.  252;  Tuttle  v.  Robinsom,  mipra.  In 
the  alK>ve  cases,  the  stoves  held  to  pass 
witli  tiie  land  were  prolmbly  more  or 
less  secui*elv  annexed  to  the  hooM. 

As  to  liot-air  furnaces,  there  is  some 
conflict  among  the  authorities.  In 
Towtte  V.  Fid:ei  127  Blase.  125,  a  por- 
table liot-air  furnace,  resting  by  its  own 
weight  upon  the  <;round,  put  into  a  house 
by  a  person  ri^^Iitfally  in  possession  un- 
der an  arrrceinont  for  a  deed  (in  which 
case  the  same  rule  prevails,  as  between 
grantor  and  grantee  :  McLaughlin  t. 
Nash,  14  Allen  136  ;  Ilemcnway  v.  Cut- 
ter, 51  Me.  4t)7  ;  Ojihn  v.  Stock,  34  111. 
522 ;  ChnstUm  v.  Dripps,  28  Pcnn.  St. 
27 1  ;  Prrhins  v.  Sicankfy  43  Miss.  349  ; 
Ewell  on  Fixt.  272),  was  held  not  to 
become  a  part  of  the  realty,  although 
connected  with  the  bouse  by  a  cold-air 
box.  and  hot-air  pipes  and  registers  in 
the  usual  manner. 

On  the  other  hand  in  Stockwdl  v. 
Campbeil,  39  Conn.  362,  a  portable  hot- 


air  furnace,  placed  by  the  ovner  of  the 
freehold  in  a  pit  preiwrod  for  it  in  the 
cellar  of  the  house,  but  not  set  in  brick- 
or  otherwise  fastened  to  the  house   or 
floor,  iMit  lield  in  iu  place   by  its  own 
weight,  together    with   the    sonoke-pipe 
leading  therefrom  to  the  chimney,  al 
capable  of  removal   without  injury  to 
themselves  or  the  house,  but  intended  as 
a  permanent  annexation,   as  appeared 
from  the  pit  in  the  cellar,  adapted  to  its 
sise  and  depth,  were  held  to  be  a  part  of 
the   realty,  rendering  the  whole   house 
subject    to  a  mechanii-'s  lien,   for  the 
Talue  thereof  and  the  labor  of  setting 
them  in  the  bouse.    In  Maim  t.  Sekvarz- 
waaUkr,  4  E.  D.  Smith  273,  the  hot-air 
furnace  which  was  licld  to  pass  with  the 
house,  was  so  connected  with  the  house 
by  the  owner,  that  to  remove  it,  it  would 
be  necessary  to  take  down  brick-work 
adjoining  it,  and  its  removal  would  pro- 
bably cause  the  ceiling  to  fall.    Where 
the  oonnection   between  a  fumaoe  put 
into  a  house  by  tlie  owner  of  the  honse» 
is  so  intimate  as  in  this  case,  or,  as  in 
Stodaoell  v.  Cawpbell,  it  is  so  annexed 
as  to  appear  to  have  been  intendetl  as  a 
permanent  annexation  to  the  bonso,  the 
better  opinion  would  seem  to  be  that  it 
should  be  regarded  as  passing  with  the 
house,  and  not  as  furniture  or  mere  per-  , 
sonal  property.     In  point  of  fact,  such 
furnaces   arc   Itelicved   to   be  ^nerally 
considered   as   poim.anent   accessions  to 
the  houses  containing  them,  and  not  to 
be  subject  to  removal  as  are  onlinary 
stoves  ;  and  hence  the  case  of  Towne  v. 
f\ske  would  seem  open  to  criticism  upon 
this  point. 

As  to  the  screen  windows  and  transoms 
there  would  seem  to  be  no  doubt  as  to 
the  correctness  of  the  decision  in  the 
principal  case  ;  and  those  articles  would 
doubtless  have  been  considered  as  flx- 
tnres  passing  with  the  bouse  in  the  ab- 
sence of  words  in  the  deed  affecting  the 
question.  Having  been  made  for,  fitted 
to,  and  used  with  the  house,  l-iey  would 
seem  to  be  as  much  a  part  of  tlic  house 
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n  ordhuury  doors  or  windows.  See  Ac- 
UngtU  T.  Ecans,  5  N.  H.  54 ;  Wulow's 
Cue,  U  H.  8  25,  pi.  6  ;  Li/ord'i  Gate, 
U  Vin.  Abr.  3193;  11  Co.  85;  Shep. 
Toocfa.  90;  suae  v.  EUioi,  11  N.  H. 
540 ;  Johutom  ▼.  Dobie,  Ifbr.  Dkt.  5443. 
Where,  howeTer,  double  windows  or 
blinds  hare  nerer  been  actnalljr  or  ooo- 
strvdiTelj  annexed  to  the  house,  which 


is  complete  witliout  them,  they  will  not 
pass  hj  the  conveyance  of  the  house, 
though  they  may  lie  secreted  in  the 
house  :   Psck  v.  iiatchelder,  40  Vt.  933. 

On  the  wliolc  tlie  decision  in  the  prin- 
cipal case  reeras    satisfactory,   and  in 
aooordanoe  with  cstablisbod  principles. 
Mjlksiiall  D.  Ewbix. 

Chicago. 


Supreme  Court  of  Tennessee, 
W.  H.  CHERRY  v.  JOHN  P.  FROST  bt  al. 


An  MBignmtnt  for  rahie,  if  due  oonrM  of  trade,  of  a  certificate  in  a  corpotmtioB 
widi  a  blank  power  of  attorney  to  transfer  the  stock  in  the  books  of  the  company 
passes  the  whole  title  l^gal  and  eqnitaUe. 

If  the  pledgee  of  a  certificate  of  stock  so  assigned  as  collateral  security,  sob- 
pledges  tfie  certificate  for  money  loaned  to  him  in  ignorance  of  the  owner's  equity, 
Aa  sab-pledgee  will  be  entitled  to  hold  the  stock,  as  against  the  owner,  to  the 
of  the  consideration.  Where  a  note  is  given  for  money  borrowed  at  the  time, 
by  stock  pledged  as  collateral,  and  the  note  is  renewed  at  maturity,  upon  an 
extension  of  time,  and  the  new  note  secured  by  a  pledge  of  the  same,  or  other  stocks 
■sngned  with  power  of  attorney  to  transier,  the  payee  who  receives  them  without 
notice  of  any  outstanding  equity,  takes  them  in  due  course  of  trade  free  from  such 


If  the  holders  of  a  note,  secured  by  stock  as  ooUaterab,  after  the  contract  has 
been  closed,  exdiange  any  of  the  collaterals  with  the  makers  of  the  notes  for  other 
wtotkM  of  equal  value,  he  would  take  the  latter  as  security  for  a  pre-existing  debt, 
but  would  be  a  purchaser  of  timn  to  the  extent  of  the  consideration  given  in 


At  the  time  a  certificate  of  stock  was  wrongfully  sub-pledged,  only  a  part  of  the 
was  paid  up,  the  corporation  then  holding  the  note  of  the  stockholder  for  the 
residue  payable  on  call,  and  the  stockholders  afterwards  made  a  payment  on 
Aa  stock,  and  gave  a  negotiable  note  on  the  residue,  //<»/</,  that  the  sub-pledgee 
ooold  only  daim,  as  against  tiie  owner,  tiie  proportion  of  the  stock  paid  up  at  the 
tiflse  he  received  the  certificate. 

Ik  November  1871,  the  complaiiiant  Cherry  borrowed  from  the 
City  Bank  of  Memphis  (1000,  for  which  he  gave  his  note,  due  on 
demand,  and  at  the  same  time  deposited  with  the  bank,  as  collateral 
secarity,  a  certificate  of  forty  shares,  of  9100  each,  of  the  capital 
stock  of  the  Mississippi  Valley  Insurance  Company.  The  certifi- 
cate was,  by  its  face,  ^^  transferable  in  person  or  by  attorney  on 
surrender  of  this  certificate."  On  the  back  of  the  certificate  was 
an  assignment  for  value  and  the  printed  form  of  a  power  of  attor- 
YoL.  XXX.- 
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ney  to  make  the  ir:in>fcr  on  die  books  of  llie  coni])any,  left  blank 
as  to  the  name  of  cht-  ;ittc»niey  and  signed  hy  coni|ihiiiiapt. 

In  June  l^T'J.  eouij»laiiiant  executed  to  the  City  JJank  of  Mem- 
phis his  note,  at  hinriy  days,  for  81000,  another  sum  of  money 
that  day  borrowed  iiy  him,  and  to  secure  its  payment  delivered  to 
the  bank,  as  collateral  security,  with  a  similar  endorsement  and 
blank  power  of  attorney  as  above,  a  certificate  of  thirty  shares,  of 
$100  each,  in  the  ca|)ital  stock  of  the  Merchants*  National  Bank. 
The  certificate  was  in  tlic  form  of  the  certificate  as  above.* 

In  July  1872,  the  City  Bank  suspended  payments,  and  proved 
to  be  utterly  insolvent.  Upon  inquiry  the  complainant  learned 
that  the  certificates  of  stock,  deposited  as  collateral  security  for  the 
payment  of  his  notes,  were  claimed  by  defendant  Frost,  as  having 
been  pledged  to  him  to  sectire  money  borrowed  from  him  by  the 
City  Bank.  Comphiinant  ofiered  to  pay  the  amount  of  his  two 
notes  upon  surrender  of  his  certificates,  which  ofi'er  was  refused  by 
the  defendant  Frost.  Complainant,  then,  on  the  1st  of  -August 
1872,  notified  the  Mississippi  Valley  Insurance  Company  and  the 
Merchants'  National  Bank  not  to  assign  the  stock  on  their  books, 
no  assignment  having  yet  been  made  under  the  power,  and  on  the 
9th  of  August  1872,  he  commenced  this  suit  to  enjoin  the  transfer- 
ree  and  to  assert  his  rights. 

The  answer  of  Frost  was  that,  in  May  1872,  he  loaned  to  the 
City  Bank  $12,000,  for  which  the  bank  executed  to  him  two  notes 
of  that  date,  one  for  94000,  at  sixty  days,  and  the  other  for 
98000,  at  ninety  days,  and  at  the  same  time  delivered  to  him 
various  collaterals,  and  among  others  the  two  certificates  deposited 
bv  the  couiplainant  with  the  City  Bank  to  secure  his  notes  as 
above ;  that  defendant  received  these  collaterals  under  these  cir- 
cumstances, without  any  notice  of  the  complainant's  equity,  and 
under  the  full  belief  that  they  were  the  property  of  the  bank  ;  that 
the  collaterals  received  from  the  bank  were  insufiicient  to  pay  the 
debt  of  the  bank  to  him. 

On  final  hearing  the  chancellor  dismissed  the  bill,  whereupon 
complainant  appealed 

The  opinion  of  the  court  was  delivered  by 

Cooper,  J. — The  complainant  insists  that  the  defendant  is  not 
9kJbonafide  purchaser  for  value  and  without  notice.  He  bases  his 
contention  first,  on  the  character  of  the  transaction  between  the 
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defendant  and  the  bank,  and  secondly,  upon  the  character  of  the 
certificate.  It  does  satisfactorily  appear  that  no  money  was  actually 
loaned  by  the  defendant  to  the  bank  on  the  10th  of  May  1872. 
About  $3000  of  the  consideration  of  the  notes  of  the  bank 
executed  on  this  day  had  been  loaned  by  the  defendant  to  the  bank 
May  17th  1871.  On  January  10th  1872  a  new  note  was  given 
by  the  bank  for  the  amount  at  four  months.  On  the  same  day  the 
baJik  borrowed  from  Frost  the  additional  sum  of  9^000,  giving  its 
note  therefor,  at  four  months.  On  20th  of  February  1872,  the 
bank  borrowed  from  Frost  the  additional  sum  of  9^000,  and  gave 
its  note  therefor.  On  the  lOth  of  May  1872,  these  notes  were 
renewed  by  the  two  notes  for  $8000  and  $4000,  for  the  security 
of  which  the  defendants  claim  that  the  collaterals  in  controversy 
were  given. 

It  is  first  insisted  by  the  complainant,  upon  this  state  of  facts, 
that  even  if  it  be  conceded  that  certificates  of  stock  are  of  that 
character  of  security  which  pass  to  a  bona  fide  purchaser  for  value, 
free  from  the  equities  of  third  persons,  the  defendants  only 
received  these  certificates  as  security  for  a  pre-existing  debt,  and 
not  for  a  consideration  passing  at  the  time.  The  defendant  under- 
takes to  meet  this  argument  by  saying  in  his  answer  and  deposition 
diat  each  of  these  transactions  was  a  new  one,  the  previous  note 
paid  and  the  new  note  or  notes  therefore  existing  for  the  new 
consideration  passing.  The  deposition  of  the  president  of  the 
bank,  with  whom  the  transaction  was  made,  is  not  taken,  and 
perhaps  in  the  absence  of  any  positive  testimony  to  the  contrary, 
the  defendant's  testimony  must  be  allowed  to  prevail.  The  sub- 
stance of  what  was  done,  however,  whether  the  form  of  passing 
and  repassing  checks  was  actually  adopted  or  not,  was  a  new  trans- 
action. A  note  taken  up  by  a  note  given  to  renew  it  is,  in 
general,  extinguished :  Hill  v.  Bostick,  10  Yerg.  410.  A  person 
who  gives  his  money,  goods  or  credit  for  a  note  at  the  time  of 
receiving  it,  or  who  then,  on  account  of  it,  sustained  loss  or 
incurred  liability,  is  a  holder  in  the  due  course  of  commercial 
transactions :  Kinhro  v.  Lythy  10  Yerg.  417.  And  the  fact  that  a 
security  has  been  transferred,  under  such  circumstances,  in  fraud 
of  a  third  person,  will  not  affect  the  holder's  right,  if  entitled  to 
the  character  of  a  bona  fide  holder  in  due  course  of  trade  :  Nichol 
V.  Bate^  10  Yerg.  429.  The  defendant,  at  each  renewal  by  the 
bank  of  its  notes,  parted  with  the  previous  note,  which  was  extin- 
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guished,  and  received  the  new  note  upon  the  extension  of  the  time 
of  payment  with  the  same  or  other  collaterals.  It  is  not  like  the 
receipt  of  collaterals  upon  an  old  note  which  continues  to  exist, 
and  is  not  based  on  the  consideration  of  the  collaterals.  In  the 
one  case  the  collaterals  may  be  surrendered  to  the  rightful 
owner,  leaving  the  debt  and  the  consideration  of  the  debt  un- 
affected. In  the  other  case,  the  collaterals  cannot  be  taken  with- 
out depriving  the  creditor  of  a  part  of  the  consideration  of  his 
contract.  It  is  to  the  former  class  of  casea  that  the  rule  invoked 
by  the  complainant  applies,  not  to  the  latter :  Craighead  v.  WeJh^ 
8  Baxt.  38. 

It  is  next  insisted  in  this  connection  that  the  certificate  of  stock 
in  the  Merchants'  Bank  was  not  received  by  the  defendant  on  the 
10th  of  May  1872,  because  this  certificate  was  not  deposited  by 
the  complainant  with  the  bank  until  the  19tb  of  June  1872,  when 
he  executed  his  second  note  for  $1000. 

The  weight  of  testimony  is  in  favor  of  the  complainant  on  this 
contention.  The  complainant  swears  positively  to  the  fact  that 
he  did  give  the  certificate  at  that  time  as  collateral  security  for 
the  noto  then  executed.  The  defendant,  while  certain  of  the 
receipt  of  the  other  certificate  on  the  10th  of  May  1872,  and 
probably  before  that  time,  is  not  sure  as  to  the  other. 

He  concedes,  moreover,  that  he  was  in  the  habit  of  sometimes 
exchanging  with  the  bank  securities  received  by  him  as  collaterals 
for  securities  of  equal  value. 

There  is  very  little  doubt  that  the  certificate  in  question  was 
thus  received,  and  not -on  the  10th  of  May  1872,  when  the  notes 
of  the  bank  were  executed.  The  certificate,  in  that  view,  would 
be  received  as  security  for  a  pre-existing  debt,  but  for  a  consid- 
eration then  passing,  namely,  the  surrender  of  other  securities 
of  equal  value.  The  party  would  be  a  purchaser  to  the  extent  of 
this  conaideration.  The  question  would,  therefore,  be  whether  the 
person  who  buys  from  another  a  certificate  of  stock,  transferred 
with  a  blank  power  of  attorney,  is  entitled  to  hold  that  stock  as 
against  the  true  owner.  This  leads  us  to  the  second  branch  of 
the  case — the  character  of  a  certificate  so  endorsed  and  the  right 
of  a  bona  fide  purchaser  for  value. 

Stock  in  a  corporation,  in  the  sense  of  the  interest  of  the  stock- 
holders, is  a  species  of  incorporeal  personal  property  in  the  nature 
of  a  chose  in  action.     A  certificate  of  stock  is  only  written  evi- 
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deuce  of  the  ownership  of  the  shares  of  stock  named  therein,  and 
is  not  negotiable.  Although,  by  the  by-laws  of  a  corporation,  shares 
of  the  stock  may  only  be  transferable  upon  the  books  of  the  com- 
pany, an  equitable  right  in  them  may  be  acquired  by  a  delivery 
of  the  certificate,  or  by  a  written  assignment  or  contract,  which 
will  be  good  between  the  parties,  and  may  be  perfected  as  against 
the  corporation  and  third  parties  by  notice  of  the  assignment  or 
oontract.  The  effect  of  a  delivery  of  the  certificate  with  an  assign- 
ment and  a  blank  power  of  attorney  on  the  back  thereof  has  been 
a  mooted  point.  It  caine  before  thb  court  in  Comtek  v.  Itichard$j 
8  Lea  1,  where  the  contest  was  between  the  holder  of  a  certificate  so 
assigned  as  collateral  security  and  other  creditors  of  the  assignor. 
Two  of  the  judges,  MgFakland  and  Cooper,  were  of  opinion  that 
a  complete  legal  title  to  stock  could  only  be  acquired  by  a  transfer 
on  the  books  of  the  company ;  that  an  assignment  of  a  certificate 
of  stock  with  a  blank  power  of  attorney  to  make  the  transfer  on 
die  books  did  not  give  a  complete  legal  title,  but  only  an  equity, 
good  between  the  parties,  and  which  might  be  made  good  against 
the  corporation  and  against  the  creditors  and  assignees  of  the 
assignor  by  notice  to  the  corporation.  The  other  three  judges 
held  that  the  assignment  of  the  certificate  with  a  blank  power  of 
attorney  signed  by  the  assignor,  either  by  way  of  sale  or  as  col- 
lateral security,  would  pass  the  title  to  the  assignee  as  against 
the  creditors  of  the  assignor  without  any  transfer  upon  the  books 
of  the  company  or  notice  to  the  corporation.  The  decision  did 
not  go  any  further,  for  it  was  not  demanded  by  the  facts  of  the 
case.  And  Judge  Frbbman,  in  delivering  the  opinion  of  the 
majority  of  the  court,  said :  "^  It  is  proper  to  add  that,  as  a  matter 
of  course,  we  do  not  hold  these  certificates  negotiable,  or  that  any 
of  the  incidents  of  such«character  goes  with  them  by  the  assign- 
ment, so  that  the  assignee  must  take,  subject  to  previous  equities, 
as  any  other  assignee  standing  in  the  shoes  of  the  assignor/* 

The  case  now  before  us  raises  the  very  question  suggested  in 
the  latter  clause  of  the  sentence  quoted.  A  pledgee  of  stock  has 
clearly  no  right,  either  by  absolute  sale  or  sub-pledge,  to  convey 
any  greater  interest  than  he  himself  has  in  the  stock  pledged : 
TaUif  V.  Freedfnen*$  Saving  ^  Tru9t  Co.,  93  U.  S.  321.  The 
equity  of  the  pledgor  is  to  redeem  his  stock  by  the  payment  of 
the  debt  secured,  and  that  equity  would  prevail  against  the  equity 
of  any  assignee  standing  in  the  shoes  of  the  assignor. 
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The  question  is  therefore  sqaarely  raised  in  this  case  whether 
a  sub-pledgee  of  a  certificate  of  stock  transferred  with  a  blank 
power  of  attorney  can  occupy  a  better  position  than  his  pledgor. 
In  the  view  taken  by  the  minority  of  the  court  in  Comiek  v. 
Richards^  and  still  entertained  by  them,  the  assignment  of  the 
certificate  in  that  form  only  passed  the  equitable  title,  and  any 
subsequent  assignee  would,  under  well-settled  law,  take  subject  to 
the  prior  equity.  In  the  view  of  the  majority  of  the  court,  such 
an  assignment  passed  the  legal  title,  and,  logically,  the  subsequent 
assignee  would  also  have  the  legal  title,  which,  coupled  with  the 
equity  arising  from  the  consideration  of  the  sale  or  pledge,  would 
prevail  over  the  prior  equity. 

The  weight  of  authority  in  those  states  which  have  adopted  the 
rule  that  the  assignment  of  a  certificate  of  stock  with  a  blank 
power  of  attorney  to  transfer  passes  the  whole  title,  legal  and 
equitable,  undoubtedly  is  that  a  sub-assignee,  by  sale  or  pledge, 
may  acquire  a  better  right  than  his  assignor.  The  reason  is  that 
the  owner  has  passed  the  legal  title  with  an  unlimited  power  of 
disposition,  and  cannot  set  up  an  unknown  equity  against  a  title 
acquired  thereunder  in  good  faith  for  a  valuable  consideration 
and  in  due  course  of  trade.  It  is  conceded  that  the  delivery  of  a 
chattel  or  chose  to  another  in  pledge  is  insufficient  to  preclude  the 
real  owner  from  asserting  his  own  rights  in  case  of  an  unauthorized 
disposition  of  it  by  the  pledgee ;  but,  it  is  said,  '^  if  the  owner 
intrusts  to  another  not  merely  the  possession  of  the  property,  but 
also  written  evidence,  over  his  own  signature,  of  title  thereto,  and 
of  unconditional  power  of  disposition  over  it,  the  case  is  vastly 
different :'  McNeil  v.  TerUh  National  Bank,  46  N.  Y.  825.  The 
owner  is  estopped  to  dispute  the  title  which  he  has  apparently 
conferred:  Wood  v.  Smithy  37  Leg.  Int. -SIS:  CiL^hman  v.  Thayer 
Man.  Co.,  76  N.  Y.  365;  Frail  v.  Tilt,  28  N.  J.  Eq.  483.  And 
the  owner  may  always  prevent  this  result  by  specifying  in  his 
transfer  that  it  is  made  as  collateral  security.  Upon  a  reconsid- 
eration of  the  question,  the  majority  of  the  court  adopt  these  con- 
clusions as  the  necessary  result  of  the  principle  settled  in  Comiek 
V.  Richards^  and  consider  the  suggestion  in  the  opinion  in  that 
case,  that  the  assignee  must  take  subject  to  previous  equities,  as 
an  inadvertent  dictum.  The  defendant  Frost  is  therefore  entitled 
tQ  hold  the  stock  in  controversy  for  the  satisfaction  of  his  debt. 

But  the  proof  shows  that  on  the  10th  of  May  1872.  when  the 
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defendant  took  the  Mississippi  Valley  Insurance  Company's  cer- 
tificates of  stock,  the  complainant  had  paid  only  forty  per  cent 
of  the  stock,  and  the  defendant  is  only  a  purchaser  in  due  course 
of  trade  to  the  extent  of  its  then  value.  The  subsequent  payment 
on  and  change  of  the  form  of  complainant's  stock  into  a  negotiable 
note  still  unpaid,  no  matter  what  may  have  been  the  intention 
with  which  the  change  was  made,  would  not  increase  the  defend- 
ant's interest. 

With  this  modification,  the  decree  below  will  be  affirmed. 


b  b  pmpomd  to  oootider  some  of 
die  qnettioiii  arisiiig  out  of  the  Mcoiid 
iHrnadi  of  the  ebove  caae,  Damelj,  the 
Tfc^»*<**»»'  of  a  certificate  of  stock,  ac- 
mtmi^^ni^  by  ft  bUl  of  sftle  end  power, 
in  the  hands  of  a  bona  fide  poichaser  for 
Talae,  the  sfeodL remaining  nntiansferred 
vfim  the  books  of  the  company. 

The  first  point  worthy  of  attention,  is 
te  natue  of  the  title  of  a  bona  fide 
ipmlmsii  of  itUA  wfaik  that  Bt«^  re- 
maiaa  in  the  Tendor^  name  npon  die 
books  of  the  corporation. 

This  is  a  question  of  great  practical 
mement,  when  it  is  remembered  that  a 
▼ast  qmantity  of  stock  passes  from  hand 
to  liand  daily,  withont  any  book  transfer 
— a  single  illnstration  will  snflioe.  Soon 
after  the  Reading  Railroad  suspended 
payments  in  May  1S80,  it  was  snggestcd 
in  the  newspopers,  that  the  charter  of 
tlie  company  imposed  an  indiridoal  lia- 
bility npon  all  the  shareholders  for  the 
debts  of  the  corporation.  Speculation 
in  the  stock  was  carried  on  to  an  cnor- 
moos  extent,  but  the  actual  transfers 
^MMi  the  books  were  few.  The  vendees 
pocketed  thur  certificates  and  powers, 
and  awaited  dcTelopments. 

There  is  a  wide  diTeigonoe  of  opinion 
npon  this  subject  in  the  different  States. 

In  Fhher  t.  £ssex  Bank,  5  Groy  SSI, 
Shaw,  C.  J.,  said :  '*  The  claane  itself 
is  too  dear  to  admit  of  doubt,  '  shall  be 
trsnsfcrablo  only'  that  is,  capable  of 
being  transferred,  the  largest  and  broad- 
est term  to  express  alienation  on  one 
part,  and  requisition  on  the  other   end 


the  word  *  only '  carries  an  implication  as 
strong  as  negative  words  could  make  it, 
that  it  is  in  no  other  mode.  It  was  not 
to  prescribe  one  mode,  leaving  othcr!> 
unaffected,  it  made  that  mode  cxcluriTc.'' 

WSiiama  r.' A/tchanics*  Bank  of  \nr 
Haven,  5  Blatch.  59,  wtrnt  further,  and 
declared  that  transferable  at  the  bank 
means  transferaine  only  at  the  bank. 

The  Massacfauvett?  rule  seems  to  have 
been  followed  in  Connecticut :  Duilcm  ▼. 
Qmnecticut  Bank,  18  Conn.  493;  Shifp- 
man  r.^na  Ins,  Co.,  29  Conn.  S45  ;  ami 
in  Vermont:  Snbin  v.  BarJc  of  Wootbtocl', 
21  Verm.  362.  In  California  the  rule  i?> 
based  on  statutory  rcpnktion,  and  it  haji 
been  several  timm  dcciflcd,  tliat  under 
section  12  of  Act  of  April  22d  1850,  no 
transfer  of  stock  is  good  against  third 
parties,  unless  the  transfer  be  made  upon 
the  bookR  of  the  compAnv.  We.fton  v. 
Bear  River  fr  Auburn  Water  and  MitKntf 
Co.,  5  Cnl.  186;  Strout  v.  Xatomti 
Wotrr  ami  Minhg  Co.,  9  M.  78  :  AVi- 
gler  V.  Parijic   Wharf  Co.,  20  Id.  529. 

Tlicrc  ifs,  however,  a  very  Ftronfj  rur- 
rent  of  opinion  the  other  wnj.  In  I'enij- 
sylvaniA  as  early  as  United  States  v. 
Vaughan,  3  Binney  394,  it  was  held, 
that  stock  assigned  bona  fide  for  full 
▼aloe  on  the  certificnte,  and  handed  orer 
to  the  vendee  with  a  power  to  transfer, 
conveyed  snch  an  interest  that  the  stock 
was  not  liable  afterwards  to  attachment 
as  the  propert}'  of  the  vendor,  althougli 
the  transfer  wa.«  not  made  npon  the  books 
of  the  bank  at  the  time  of  the  attach- 
menti 
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To  tbc  same  eflTccc  i>  Cttaummirraiik  v. 

IFo/iMiiyA,  6  Wliartuu  138.     Thcfc^ere 

both  cases  of  Fali*s  of  fttix-k,  wborc  tbc 

Tcndcc  bad   iic-<:Icctci1   tu   liavc   a  book 

traosfcr  made. 

Fumefs  Appeal,  9  P.  F.  Smith  39S 
wah  tbc  ca»«  of  a  plcd^,  and  tbc  same 
role  prevailed. 

These  decisions  were  all  in  cases  where 
the  contest  lay  bct\vci*n  creditors.  In 
Union  Bamk  v.  Laird,  2  Wlieaton  390, 
it  was  laid  down  tluu  no  person  could 
aoqoirc  a  lepd  title  to  stock,  except 
nnder  a  regidar  transfer,  aeixin'.iug  to 
Uic  rules  of  the  corporation,  and  if  any 
person  takes  an  e«]uital>lc  assijpimciit  it 
must  be  subject  to  tbc  ri«,^ts  of  the 
corporation,  under  tlie  acts  of  incorpo- 
ration, of  which  be  is  bound  to  take 
notice.  To  the  same  eflcct  is  Hank  of 
Coiumerce's  Appeal,  23,1*.  F.  Smith  59, 
which  was  a  peculiar  case.  The  mem- 
Iters  of  a  building  association  were  en- 
titled to  a  loan  on  each  sluire ;  one  mem- 
ber plcd}^  his  certificate  of  stock  to  the 
Bank  of  Coimnerce,  as  collateral  for  a 
loan,  with  power  of  attorney  to  transfer. 
He  then  borrowed  from  tl:e  building 
association  the  full  amount  to  wbicb  he 
was  entitled,  and  transferred  his  stock, 
the  bank  still  holding  tlie  certificate. 
Tbc  stock  was  not  transferred  to  the 
bank  on  the  books  of  the  association. 
The  association  expired  and  tlie  assets 
were  distributed  among  tlic  stockholders, 
as  shown  by  their  IkhjUs,  including  the 
asi«ociation,  without  notice  from  the  bank. 
A  contest  between  the  ass<iciation  and 
the  !)iink  was  dcidcl  in  favor  of  the 
former,  Agkew,  J.,  rcmairking  that  *'  the 
assignment  of  the  certificate  is  only  an 
equitable  transfer  of  the  stock,  and  to  be 
made  available  muf  t  lie  pro<luced  to  the 
corporation,  and  a  transfer  demanded- — 
as  between  adverse  claimants  of  the 
certificate,  the  possession  of  it  witb  the 
transfer  on  it,  is  often  the  test  of  tbc 
title,  hut  when  the  corporation  itself  is 
not  dealing  with  its  stockholders  on  the 
security  of  liis  stock,  and  is  merely  per- 


forming a  corporate  duty,  its  own  record 
is  all  it  needs  to  consult,  for  wIkxtvot 
would  demand  the  privileges  of  a  stock- 
holder, should  produce  the  cTidencc  of 
hb  title  and  ask  to  be  permitted  to  par- 
tidp^Ue.'* 

The  New  York  law,  as  laid  down  in 
the  familiar  New  Haven  Railroad  caaa, 
34  N.  T.  30,  seems  to  be,  that  the 
porchaaer  who  reccircs  a  certificate  with 
power  of  attorney,  gets  the  entire  title 
legal  and  equitable,  as  between  himself 
and  the  seller,  with  all  the  rights  the  lat- 
ter possessed,  Init  as  between  himself  acd 
the  corporation,  he  acqnircs  only  an 
equitable  title  wliich  tlicy  are  bound  to 
recognise  and  permit  to  bo  ripened  into 
a  legal  title,  when  he  presents  himself 
(before  any  eflTectiyc  transfer  luv  been 
made  on  the  books),  to  do  the  acts  re- 
quired by  the  charter  or  by-laws,  io 
order  to  make  a  transfer.  Until  those 
acts  are  done,  he  is  not  a  stockheldcr  and 
has  no  claim  to  act  as  sm*ii,  but  possesses 
as  between  himself  and  the  corporation, 
by  Tirtne  of  the  certificate  and  power, 
the  right  to  make  liimself  or  whomsoever 
he  chooses,  a  stockholder  by  the  pre- 
scribed transfer. 

The  contention  thereof,  that  until  a 
book  transfer  has  taken  place,  the  holder 
of  the  stock  has  but  an  equitable  title, 
is  both  true  and  untrue.  It  is  true  as 
against  the  company  itself.  If  its  rules 
for  example  prescribe  that  no  transfer 
shall  bo  allowed  if  the  transferor  be  in- 
debted to  the  company,  then  the  title 
of  the  transferee,  legal  as  against  the 
rest  of  the  world,  is  but  equitable  as 
against  the  company.  But  it  is  untme 
as  to  all  other  parties.  New  York  ^  N. 
H.  R,  R.  Co,  V.  Schuyler,  34  N.  Y.  80 ; 
Bank  r.  Kortrigkt,  22  Wendell  348; 
Rogers  v.  Steveng,  4  Halst.  Ch.  167; 
Broadway  Bank  v.  McElrath,  2  Beaslcy 
24  ;  Hunterdon  v.  Nassau  Bank,  2  C.  E. 
Green  496 ;  Railroad  Co,  v.  TAmnasom, 
40  Geo.  411. 

It  is  thus  observed,  that  die  decisions 
in  the  different  states  present  a  diversHr 
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of  opinidif  upon  the  question  in  hand.  Tlie  only  evidence  of  it  that  can  ba 
Bat  it  would  aeem  that  tlKiM  of  Penn-  Hafely  tnuted  as  to  this,  is  the  books  of 
srlrania,  New  York,  and  New  Jersey,  the  oorporataon,  but  they  being  of  a 
resc  opon  a  more  substantial  foundation,  private  uatuie  are  not  open  to  public 
and  tor  these  reasons :  the  argument  in  inspection.  Hence  it  is  that  the  owner- 
favor  of  a  book  transfer  being  the  only  ship,  though  held  by  the  owner  in  his 
valid  one  aa  against  third  parties,  and  own  name  on  the  books,  **  is  not  supposed 
especiaUy  creditors,  has  been  that  to  have  given  him  a  general  credit  with 


the  flame  rule  which  is  requisite  to  make  the  world.  The  great  object  of  ivqnir- 
a  transfer  of  ordinary  goods  and  chattob  ing  transfers  to  be  made  in  this  manner 
valid  against  execution  creditors,  ought  is  to  prevent  all  difliculty  that  otherwise 
to  be  observed  and  applied  m  far  as  Might  arise  with  the  authorities  of  the 
praccicttble  ittihe  transfer  of  stock;  that  oorporation,  to  know  who  its  corporators 
to  reader  a  transfer  of  goods  ralid  are,  who  are  entitled  to  vote  at  elections, 
against  the  claims  of  creditors  of  the  receive  dividends,"  &e. 
vendor,  a  transmutation  of  poasession  But  a  seoond  and  by  fer  the  most 
nnst  aeeompaay  the  transfer,  but  as  this  important  question  remains  to  be  con- 
is  not  altogecber  practicable  in  the  cas^  sidere4,  tis.,  the  position  of  the  snb- 
of  fltock,  on  account  of  its  not  being  pledgee  in  the  principal  case,  the 
fluaeeptible  of  manual  occupation,  yet  if  pledgee  without  notice,  of  a  non-nego- 
it  wiH  admit  of  anything  being  done  tiablc  security.  It  is  horn-book  law 
wUdi  can  fairiy  be  considered  equiva-  that  the  assignee  of  a  non- negotiable 
Inc  to  an  actual  change  in  posMSsion  of  security  takes  the  same  subject  to  all  the 
gooda,  it  ous^  to  be  done,  otfaerwiae  the  equities  existing  against  the  assignor, 
■di  «^ght  to  be  held  invalid,  at  least  as  At  common  law  a  pawnee  might  sell, 
wpitM  creditors  of  the  vendor ;  that  a  assign  or  pledge  bis  interest  in  the  pawn. 
book  tranifer  would  seem  to  be  die  only  But  should  the  pawnee  undertake  to 
thing  that  could  be  deemed  in  sneh  a  pledge  the  property,  not  being  negotiable 
CMC  an  equivalent  to  the  vendee's  taking  securiliefl,  for  a  debt  beyond  his  own,  he 
aetaal  possession  in  tlie  case  of  goods,  would  be  guilty  of  a  breach  of  trust, 
and  therefore  unless  done  the  transfer  and  would  acquire  no  title  beyond  that 
ought  not  to  arail  against  creditors.  held  by  the  pawnee :   Story  on  Bail- 

This  was  substantially  the  argument  ments,  see.    884.      This  statement  is 

brought  forward   in    Commonwealth  r,  rested  by  Story  upon   a  Massachusetts 

Watmougky  supra,  but  it  was  well  met  case,  and  some  very  cariy  English  cases, 

by  Mr.  Justice  Kshnbdt,  wbo  said  that  The    former,    however,    hardly    ttccms 

aldioogh  the  legislature  had  made  sudi  authority  for  such  a  conclusion,  because 

stock  subject  to  execution,  yet  the  natare  it  was  decided  solely  upon  the  ground 

of  it  baa  not  been  thereby  clnnged,  so  aa  that  certain  pledged  securities  were  nego- 

to  have  become  similar  to  goods  and  tiable,  which,  of  course,  altered  the  whole 

diattels.      For    the  debts  of  the  real  question,  while  the  latter  has  been  said, 

owners  it  is  made  liable  to  be  taken  in  **  rather  to  justify  the  liberty  to  repledge 

execution ;  but  as  to  what  constitotes  the  on  the  inference  drawn  by  and  stated  in 

ownerslup   in  it,  or  the  nature  of  the  the  reporter's  marginal  note,  than  to  lay 

eridenee  by  which  it  may  be  established,  it  down  as  a  proposition  already  cftab- 

are  in  no  wise  changed.     Stock  is  from  lisbed  by  authority:'*   Tyler  on  tTsury 

its  veiy  nature  incapable  of  such  posses-  567.    The  question  was  finally  settled  in 

sion  as  to  make  it  known  or  notorious  England    by  the  two  recent  cases  of 

who  has  the  use  or  benefit  of  it ;  erenits  DomUdr,  Sneklingt  Law  Rep.,  1  Q.  B. 

existence  may  be  known  but  to  compara-  585,   and  BaUiday  r.   Hdyate,  Id.,  3 

tively  a  few  persona.  Exch.  S99.    In  Pennsylvania,  as  eaify 
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as  Tkompium  v.  Ihtrick\  4  Watts  414, 
tho  ri^ht  of  the  pledjire  to  rc-plcclgc  to 
the  extent  of  liis  interest  was  ef^tablishotl, 
but  ill  1878,  an  act  wns  pa.<scd  by  the 
Icpslarure  of  that  state  (Pnrd.  2107)  pro- 
hibitin;;  under  penalty  of  heavy  fine  and 
imprisonment,  the  rep]c<1jrinj;  of  any 
•toek,  bonds  or  other  secnrities,  witltout 
the  consent  of  the  plndj^or.  This  stotatc 
was  hastily  drawn  and  eorelessly  ex- 
pressed. It  aimed  to  cure  an  cvii,  and 
ended  by  making  the  remedy  worse  than 
the  disease.  It  was  violated,  and  neces- 
sarily violated,  every  day  in  a  tlionsand 
cases,  ond  rendered  any  broker  liable  to 
a  heavy  fine  and  several  years  in  the 
penitentiary,  at  the  instance  of  any 
spiteful  or  vindictive  customer,  for  doing 
what  had  long  been  recognised  as  per- 
fectly valid  by  the  common  law  of 
Pennsylvania.  Accordingly,  at  the  last 
session  of  the  legislature,  the  following 
proviso  wos  added,  viz.,  **  That  this  act 
s^H  not  be  construed  to  prevent  brokers 
from  pledging  or  hypothecating  stock  or 
other  securities,  which  they  have  pur- 
duiaed,  in  whole  or  in  part,  with  their 
own  money  or  credit  for  others,  and  for 
which  they  have  not  been  wholly  reim- 
bursed by  tho  parties  for  whom  such 
stocks  or  other  securities  hove  been  pur- 
chased :*'  Act  June  10th  1881,  Pampb. 
L.  107. 

Tlie  contention  in  the  principal  case 
docs  not,  as  will  Iw  observed,  arise  as  to 
the  legality  of  the  sul)- pledge,  but  from 
the  claim  of  the  6 iib- pledgee  to  the 
ownership  purged  from  all  equities  exist- 
ing against  his  assignor.  The  leading 
New  Yt)rk  case  of  McNeil  v.  Tenth 
National  Bank  is  a  goo<l  illustration  of 
the  qu-'siion  in  hand.  Plaiutif)'  kept  an 
occourt  with  a  firm  of  stcK'k  brokers  in 
New  York,  relating  to  certain  stocks 
which  they  had  purchased  and  were 
carrying  for  hini.  For  the  purpose  of 
securing  any  balance  tliat  might  become 
due  them,  the  plaintiff  delivered  to  them 
a  certificate  for  a  number  of  shares  in 
(be  stock  of  die   St.  Johnsville  Bank, 


with  tlie  nsnni  blank  assignment  and 
power.  Tlir  st«ick  lHt»kers  ple«l«;:cd  this 
to  another  linn,  wlio  ii:  turn  pKdgcd  it 
to  tlic  dcfeudaiit.  All  tiiis  was  without 
plaintiiT's  knowledge.  He  was  inc1«bie«] 
to  them  on  tlic  aecuunt  for  which  the 
shares  were  plcflged  to  tbcm  in  a  very 
small  amount,  Irat  no  account  had  hcen 
renderetl  nor  any  demaml  Diade.  TIm* 
court  hekl  the  defendants  entitled  ti» 
hold   the  stcx*k.     In   a  recent  Fennsvl- 

• 

vania  caiie  the  court  went  a  step  fnrtber. 
One  of  four  executors  pat  into  a  broker's 
hands  stock  of  his  dec^eiit's  estate, 
with  a  bill  of  sale  and  power  annexed, 
signed  **A.  B.,  Acting  £xeckitor,"  as 
collateral  security  f<nr  a  personal  in- 
debtedness ;  tiie  broker,  who  knew  of  the 
fraiul,  pledgeil  the  stock  to  defendant, 
who  advanccil  money  to  him  thereon  in 
good  faith.  The  defendant's  title  was 
pronomiced  uuiiu|ieachnUle :  Wood  v. 
Smith,  37  Leg.  Int.  315  Mt,  HoU^ 
Twmpike  Ok  v.  Fetree,  2  C  E.  Grceu 
117  ;  Prall  v.  Ti/t,  28  N.  J.  Eq.  479  : 
Moore  v.  Melrop,  Nat.  Lmth.  55  N.  Y. 
46  ;  Perma.  HuihfHul  Co.^s  Apptai,  5  W. 
N.  C.  22  ;   Walfacc  v.  IJo^,  10  Id.  256. 

It  mav  1)0  asked  then,  arc  nut  ccrtifi- 
cates  of  stock  negotiable  ?  By  no 
means.  An  examination  of  the  cases 
will  show  tlint  the  decisions  rest  solelv 
upon  the  ground  of  estoppel.  Then- 
can  l)C  no  doubt  tlint  simply  intrusting 
to  another  possession  of  n  chattel  will 
not  protect  a  purchaser  from  the  bailee, 
however  bona  ,fidf.  As  was  said  by  Mr. 
Justice  Wooi>w,\Bi>  in  Quinn  v.  Davit, 
28  P.  F.  ^^lnith  18,  "The  owner  of  a 
chattel  cannot,  apart  fram  legal  process, 
be  divested  of  his  title  to  it,  except  as  a 
consequence  of  some  unlawful  or  im- 
provident act  of  his  own.  Tlie  transfer 
of  possession  to  another  without  more  is 
not  such  an  act." 

"But,"  as  was  said  in  AfcNeil  v. 
Tenth  National  Bank,  sttfvra,  **if  the 
owner  intrusts  to  another  not  nierelv  tlir 
possession  of  tlic  property,  but  also  the 
written  evidence  over  his  own  signature 
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cf  title  thereto,  and  of  niiconditioiial 
power  of  dispoeitioQ  oTer  it,  the  case  is 
Taatly  dilferent."  B/  tl»  ncgUgenoe  of 
the  pledgor  in  eigning  nad  ddtvering  the 
blank  bill  of  tale  and  power,  an  inno- 
eenft  pnrcfaaeer  for  Talne  if  deoeired ; 
henoe,  the  Ikiniliar  principle  oomet  into 
pliy,  ■mctioned  alike  by  eqm^  and 
eiMHHin  aente,  tiiat  when  one  of  two 
InnDeent  partiet  moat  mflbr  from  tiie 
tortioai  net  of  a  tidrd,  be  who  gaTe  the 
tlie  meana  of  doing  the  wrong 
alone  bear  the  conaeqnencea  of  the 
net:  Baxk  ^  iTeatadky  t.  SdimgikiU 
finfc,  1  Ftos.  Eq.  SM.    Snrelj,  thii  it 


no  new  principle  of  law:  Tayhr  ▼. 
GUt,  10  Barr  4S8 :  McMmIUh  r.  Wetmer, 
16  8.  4  B.  SI  ;  Mott  v.  dark,  9  Barr 
405. 

Are  pledgors,  then,  to  be  at  the 
men^  of  pledgees  f  Bjr  no  means. 
Their  check  npon  an  nnanthoriaed  dis- 
position of  their  stock  by  the  pledgee  is 
to  make  the  certificate  '*  pledged**  or 
*'  collateral,"  stating,  if  neressarj,  the 
amonnt  for  which  it  is  pawned.  Hint, 
any  snbseqnent  pnrdiaser  would  readily 
become  alfected  with  notioe,  and  mnrh 
diffleolty  be  thereby  aroided. 

Fbahcib  a.  Lbwis,  Jr. 


<»- 
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lUPmBlIB  OOUBT  or  TBM  UMITSD  8TATBB.* 

suFmiiiB  oouitT  or  iiaimois." 

SUFRIlfS  JUDICIAL  OOUBT  OT  MAIHB.* 
OOUBT  or  BRBOBS  AND  APPEALS  Or  If  ABTLAHD> 

BUPisifs  OOUBT  or  mSSOURI.* 

OOUBT  or  CHANCSRY  OF  NBW  JBR8IT.* 

SUPBSlfS  OOUBT  or  TB1IRE88II.' 

SUPBIlf  I  COUBT  or  VERMONT.* 

ACKNOWLSDG  MENT. 

Impeachment  of— Proof  iVecestarjr. — ^To  impeach  the  certificate  of 
the  acknowledgment  of  a  deed,  the  proof  most  show  a  conspiracy 
between  the  officer  taking  the  acknowledgment  and  the  grantee,  or  that 
the  officer  practiced  imposition  or  fraud  upon  the  grantor,  and  the  tes- 
timony of  the  grantor  aJTone  is  not  sufficient  to  overcome  the  certificate 
and  the  officer's  testimony  in  support  of  the  same :  Fitzgerald  v.  Fits^ 
^endd,  100  111. 


'  iVepand  expressly  for  tiie  American  Law  Begister,  from  the  <Miginal  opinions 
tied  dnring  Oct.  Term  1881.    The  cases  will  probably  appear  in  14  or  15  Otto. 

*  From  Hon.  K.  L.  Freeman,  Reporter ;  to  appear  in  100  Illinois  Beports. 

*  From  J.  W.  Spanlding,  Esq.,  Beporter ;  to  appear  in  72  Kaine  Reports. 

4  From  J.  Bhaalf  StodLett,  Esq.,  Beporter ;  to  appear  in  54  and  55  Md.  Beportn. 
>  From  T.  K.  Sklnker,  Esq.,  Beporter  $  to  appear  in  78  Miasonri  Beports. 

*  From  Hon.  John  H.  Stewart,  Beporter  ;  to  M'pear  in  84  N.  J.  £q.  Beports. 

7  From  Hon.  Benjamin  J.  Lea,  Beporter ;  the  cases  will  probably  appear  in  5 
or  6Lea. 

8  From  Edwin  F.  Palmer,  Esq.,  Beporter ;  to  appear  in  58  Vermont  Reports. 
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Officer  de  facto  — The  sufBciency  of  the  acknowled<rueot  of  a  deed 
was  questioned  on  the  ground  that  the  deputy  clerk  who -took  the 
acknowledgment  had  not  been  legally  appointed.  The  law  required 
deputy  clerks  to  take  an  oath  for  the  faithful  discharge  of  the  duties  of 
their  offices.  It  appeared  that  in  this  instance  the  deputy  was  only 
Terbally  appointed  as  such,  that  he  was  never  sworn  into  office,  uor  exe- 
cuted any  bond  as  deputy,  but  that  he  was  acting  as  such  deputy,  aud 
had  taken  other  ackuowledgmeuts  in  the  same  manner.  It  was  held, 
the  deputy  was  at  least  an  officer  dc  facto ^  and  bis  act  in  taking  the 
aokoowledgment  was  valid :  Sharp  v.  Thompton,  100  III. 

Action.     See  Htuband  and  Wife. 

Agent. 

Notice — Knowledge  of  Ageni  before  Employment. — A  notice  to  a 
bank  director  or  trustee,  or  knowledge  obtained  by  him  while  not  en- 
gaged either  officially  or  as  an  agent  or  attorney  in  the  business  of  the 
bank,  is  inoperative  as  a  notice  to  the  bank  :  Fairfield  Savingg  Bank 
V.  Chate,  72  Me. 

Knowledge  of  an  agent  obtained  prior  to  his  employment  as  agent, 
and  which  he  has  no  personal  interest  to  conceal,  will  be  an  implied  or 
imputed  notice  to  the  principal,  when  the  knowledge  is  so  fully  in  mind 
that  it  could  not  at  the  lime  have  been  forgotten,  and  relates  to  a  matter 
so  material  to  the  transaction  as  to  make  it  the  agent's  duty  to  com- 
municate the  fact  to  his  principal.  In  such  case,  the  presumption  that 
an  agent  will  do  what  it  is  his  duty  to  do,  having  no  personal  motive  or 
interest  to  do  the  contrary,  is  so  strong  that  the  law  does  not  allow  it 
to  be  denied :  Id, 

Assumpsit.    See  Sale. 

Attachment.    See  Fraud 

Gamiihee — Cannot  contest  Judgment — A  garnishee  cannot,  contest 
the  validity  of  the  judgment,  on  which  the  garnishment  is  based, 
because  of  the  failure  to  comply  wfth  all  the  provisions  of  the  code  in 
relation  to  judgments  by  confession  :   Cowan  v.  Lowry^  5  or  6  Lea. 

Attorney. 

Retainer  Fee — Usage. — The  proper  scope  and  application  of  the  right 
to  charge  retainers,  is  to  remunerate  counsel  for  being  deprived,  bj 
being  retained  by  one  party,  of  the  opportunity  of  rendering  services 
for  and  receiving  pay  from  the  other :  McLellan  v.  Bnyford^  72  Me. 

There  is  no  such  general  usage  or  custom  among  lawyers  in  Maine, 
to  charge  retainers  in  all  contested  cases  in  which  they  are  employed, 
as  to  justify  an  instruction  to  the  jury,  as  a  matter  of  law,  that  in  con- 
tested cases  and  for  reasonable  amounts  such  fees  were  a  legal  charge 
in  each  case  in  which  he  was  engaged.  And  such  an  instruction,  in  an 
action  by  an  attorney  at  law,  for  services  and  disbursements  in  behalf 
of  a  client,  is  erroneous,  when  the  account  sued  embraces,  besides  the 
charges  of  retainers  in  each  contested  case,  other  charges  covering  all 
the  services  actually  performed,  and  disbursements  made  in  behalf  of 
his  client :  Id, 

Bank. 

Account  hy  Depositor  as  Agent — Deposit  of  Ihut  Moneys  tkerem-^ 
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Not  tubfed  to  Liem  /or  Dtht  dve  Bttnk. — When  a  baok^  aocouDt  w 
opened  in  the  name  of  a  depoeitor,  as  general  agent,  and  it  is  known 
to  the  bank  that  he  is  the  ugent  of  an  insurance  company ;  that  con- 
ducting its  agency  is  his  chief  business;  that  the  account  was  opened 
to  facilitate  that  business,  and  used  as  a  means  of  accumuloting  the 
premiums  on  policies  collected  by  him  for  it,  and  of  making  psyment 
to  it  by  eheeks ;  the  bank  is  chargeable  with  notice  of  the  equitsble 
rights  of  the  company,  although  the  depositor  deposited  other  muneys 
in  the  same  account,  and  drew  checks  upon  it  for  his  private  use.  And 
the>  tosaranee  company  may  enforce,  by  bill  in  equity,  its  beneficial 
owaership  therein  against  the  bank  claiming  a  lien  upon  the  balance 
thereof  for  a  debt  due  to  it  from  the  depositor,  contracted  for  hia 
individual  use  :  Ckntral  National  Bank  of  Baltimore  v.  Conn,  Mutual 
Uft  In;  Co.,  8.  C.  U.  S.,  Oct.  Term  1881.  I 

A  banker's  lieu  ordinarily  attaches  in  faror  of  the  bank,  upon  the 
securities  and  moneys  of  the  customer,  deposited  in  the  usual  course 
of  business  for  advances  which  are  supposed  to  be  made  upon  their 
credit,  not  only  against  the  depositor,  but  against  the  unknown  equitiet 
6f  all  others  in  interest.  But  it  cannot  be  permitted  to  prevail  sgainst 
the  equity  of  the  beneficial  owner,  of  which  the  bank  has  notice,  either 
actual  or  eonatructive :  Id, 

BiLLB  AND  Notes.     See  Evidence, 

PromUaaory  Note — Liability  of  Siynen  amomy  Mentselnet— One  who 
aigos  a  note  after  it  has  been  delivered,  and  after  the  consideration  has 
passed  between  the  original  parties,  incurs  no  liability  thereon :  Me- 
Mohan  V.  G^ytr,  73  Mo. 

One  who  signs  a  pote  afler  others,  and  without  any  knowledge  or 
explanation  as  to  the  character  in  which  they  have  signed,  may  assume 
that  they  are  joint-makers,  and  he  will  become  liable  either  as  surety  or 
guarantor  for  all  of  them,  bat  whether  as  surety  or  guarantor  is  not 
decided.  As  against  him  it  cannot  afterward  be  shown  that  one  of  the 
original  signers  was  a  surety,  for  the  purpose  of  charging  him  as  a 
co-surety :  Id. 

Blank  Endonement — Con$truction — Evidence. — The  contract  entered 
into  by  a  blank  endorsement  of  a  promissory  note  will  receive  such  a  con- 
struction as  will  give  effect  to  the  intention  of  the  parties,  and  parol 
evidence  will  be  admitted  to  show  and  explain  what  liabilities  were  in- 
tended to  be  assumed  at  the  time  of  the  transaction :  Owings  v.  Baker, 
54  Md. 

A  third  party  who  places  his  nsme  on  the  back  of  a  note  before  it  is 
endorsed  by  the  payee,  may  avoid  the  liability  of  a  joint  proniissor 
which  the  law,  in  the  absence  of  proof  to  the  contrary,  attaches  to  such  an 
endorsement,  by  proving  a  different*  understanding  of  all  the  parties  at 
the  time  of  the  transaction.  But  an  agreement  to  such  effect  between 
the  drawer  and  a  blank  endorser  alone,  without  the  assent  of  the  payee, 
will  not  suffice :  Id, 

Broker. 


Duiiee — Oompenaaiion  — A  broker  is  entitled  to  compensation  when 
be  has  found  for  his  employer  one  who  makes  a  written  contract  for 
the  purchase  or  sale  of  the  property  to  be  bought  or  sold :  Vtazie  v. 
Parker,  TZ  He. 
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It  is  no  part  of  the  broker's  duty  to  direct  or  advise  as  to  the  terms 
of  the  contract  between  the  parties,  or  explain  the  meaning  of  the 
words  used  by  them  :  Id. 

Conversations  between  buyer  and  seller  before  and  after  the  making 
of  the  contract  are  not  admissible  to  affect  the  broker's  right  to  com- 
pensation :  Jd. 

Charity. 

School  of  Learning — Foreign  Charity. — A  gift  of  a  fund  to  establish 
and  maintain  a  school  of  learning  is  a  charitable  trust :  Taylor*9  Eker^t 
V.  Tru9tee$  of  Bryn  Mater  Colieye,  34  N.  J.  Kq. 

This  court  will  not  administer  a  foreign  charity  ;  but,  where  such  a 
charity  is  valid  by  the  laws  of  this  state,  and  by  the  laws  of  the  state 
whererit  is  to  be  executed,  and  the  trustees  have  the  legal  capacity  to 
receive  the  fund  and  carry  out  the  charity,  this  court  will  order  its  pay- 
ment to  them  :  Id, 

Common  Carrier. 

Railroad — Extent  of  Liahility — Deposit  in  Warehov$e. — The  duty 
of  a  railroad  company  is  to  convey  freight  to  the  place  directed,  and  to 
deliver  it  to  the  party  entitled,  if  there  ready  to  receive  it,  and,  if  not, 
to  store  it  for  him.  The  liability  of  the  company,  as  a  common  carrier, 
ceases  when  the  frei<i;ht  is  deposited  in  a  warehouse,  and  is  not  ex- 
tended by  the  Act  of  1870,  c.  17,  Code,  sect.  1993,  j.,  requiring  the 
company  to  give  prescribed  notice  to  the  consignee :  Butler  v.  Rail- 
road Cb.,  5  or  6  Lea. 

CoNrLicT  or  Laws. 

Law  of  Siiter  State — Evidence  — The  law  of  a  sister  state  is  a  ques- 
tion of  fact,  to  be  proved,  like  any  other  fact,  by  appropriate  evidence. 
In  the  absence  of  such  evidence,  it  will  be  presumed  that  the  common 
law  is  in  force:  Meyer  v.  McCahe,  73  Mo. 

Constitutional  Law.    See  Taxation, 

Contract. 

SiibstiftUion — Novation, — A  owed  B,  and  C  owed  A  :  by  agreement 
of  the  three,. C  gave  his  note  to  H,  and  was  substituted  in  place  of  A  as 
B's  debtor.  C  was  insolvent  at  the  time,  but  this  fact  was  unknown  to 
all  the  parties.  Held,  that  the  loss  fell  on  B :  Cadem  v.  Ttcudale^ 
53  Vt. 

Corporation. 

Insolvency — Assets — Trust  Fund. — The  assets  of  an  insolvent  cor- 
poration are  not  turned  into  a  trust  fund  for  the  benefit  of  creditors  by 
the  mere  knowledge  of  its  officers  of  its  insolvency,  but  only  by  some 
positive  acts  of  insolvency,  such  as  the  making  of  a  general  assign- 
ment, the  filing  of  a  bill  to  administer  its  assets,  or  the  permanent 
cessation  of  business;  and  it  is  only  what  remains  due  from  a  customer, 
afler  the  settlement  of  mutual  debts,  that  would  constitute  the  truat 
fund  :    Comfort  v.  McTeer,  5  or  6  Lea. 

Where,  therefore,  after  knowledge  of  its  insolvency,  but  two  days 
before  it  censed  to  transact  business,  the  officers  of  a  bank  entered  a 
credit  on  the  account  of  one  of  its  customers,  which  was  justified  by 
the  dealings  between  the  parties,  it  was  held  that  the  assignee  of  th« 
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bank,  under  a  general  assignment  for   the   benefit  of  creditors,  sab- 
sequentlj  made,  was  bound  bj  the  transaction  :  Jd. 

Criminal  Law. 

IpumMMCt  o/tke  Law  no  Exeuie — Larcetiy. — Sect.  1315  Rev.  Stats. 
1879,  makes  it  larceny  for  the  finder  of  lost  property  to  make  way  with 
«r  secrete  the  property  with  intent  to  convert  it  to  his  own  U8e,  with  in- 
tent to  defraud  the  owner.  In  an  indictment  founded  on  this  section  : 
Sd'ft  that  evidence  oiFered  by  the  defendant  to  show  that  it  was  a  gen- 
eral belief  aniong  the  colored  people  that  property  found,  having  no 
■Mrks  upon  it  to  indicate  its  ownership,  belonged  to  the  finder,  was 
properly  eiduded.  Ignorance  of  the  law  is  no  excuse  for  its  violation ; 
Slmie  w.  Wtlek,  78  Mo. 

Dam.     See  fFa<srt  aiul  WaiereouruB. 

Debtor  and  Creditor.    See  Injunction. 

'  ChmpoMition — Bona  Fide  P^rckamr — Eooppei, — If  creditors  enter 
into  a  coBi position  agreeoMnt  with  their  debtor  and  sign  a  receipt  for 
tbe  agreed  amount,  and  a  third  party  relying  upon  this,  in  good  faith 
advances  money  to  the  debtor  to  enable  him  to  settle  with  his  creditors, 
and  in  eonsideration  of  the  advances,  receives  a  transfer  of  property 
horn  the  debtor,  the  transfer  will  be  valid  as  sgiiinrt  the  creditors, 
tiMMigh  they  are  in  fact  never  paid.  This  is  not  upon  the  principle  of 
iiloppel,  bttt  because  tbe  transferee  is  a  bona  fidt  purchaser :  Kvhn  v. 
ir«at,  73  Mo. 

TnM  jMUfnmgnt — Aecq»tanee — Attacking  Creditor — The  accept- 
ance by  the  trustee  of  a  general  assignment  for  the  benefit  of  creditors. 
before  the  filing  of  a  bill  attacking  the  validity  of  the  assignment,  would 
enure  to  the  benefit  of  such  of  the  secured  creditors  as  might,  within 
a  reasonable  time,  come  in  under  the  assignment,  and  give  them  a  prior 
right  to  the  attacking  creditor,  whose  bill  was  filed  in  advance  of  their 
fiiraial  acceptance  :  Nader  v.  Young,  6  or  6  I^ea. 

The  presumption  of  the  acceptance  by  the  beneficiaries  of  a  trust 
assignment  in  their  favor,  which  the  law  implies  when  the  conveyance 
is  made  with  the  formalities  necessary  to  pass  the  title  to  the  property, 
or  perfect  the  trust,  would  perhaps  be  equally  effective,  and  certainly 
if  supplemented  by  actual  acceptance  within  a  reasonable  time :  Id. 

Dbsd. 

Imeonaittent  De9eription§ — Omiitmction. — It  is  a  rule  of  construction 
that  where  there  is  a  doubt  as  to  the  construction  of  a  deed,  it  fIiuII  be 
taken  most  favorably  for  the  grantee.  If  there  are  two  descriptions  in 
a  deed  of  the  land  eonveyed,  and  they  do  not  coincide,  the  grantee  is  at 
liberty  to  elect  that  which  is  most  favorable  to  him  :  Sharp  v.  Thomp* 
saa,  100  III. 

Election. 

Irregularities  in  Conducting^  not  Fatal. — Mere  irregularities  in  con- 
ducting an  election  and  counting  the  votes,  not  proceeding  from  any 
wrongful  intent,  which  deprive  no  legal  voter  of  his  vote  and  do  not 
change  the  result,  will  not  vitiate  the  election  so  as  to  justify  the  rejec- 
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lion  of  the  entire  poll  of  the  town  or  precinct  in  which  the  irregolari- 
ties  occurred  :  Uodge  v.  Xiitn,  100  III. 

Equity. 

Bilh  of  Review —  When  Performance  of  Decree  not  Essential, — As  to 
bills  of  review,  which  relate  to  crrurs  on  the  fsice  uf  the  decree  alone, 
and  which  therefare  may  be  filed  without  leave,  the  rale  requiring 
previou!)  performance  of  the  decree,  does  not  apply.  Whether  the 
courts  will  enter  upon  an  inquiry  as  to  the  errors,  without  requiring 
performance  of  the  decree,  depends  upon  the  exercise  of  a  sound  judicial 
discretion  applied  to  the  facts  of  the  particular  case :  Davis  v,  Speiiien, 
8.  C.  U.  S.,  Oct.  Term  1881. 

Pleading — Presumption  of  Payment — Demurrer. — A  presuniption 
of  payment  of  a  mortgage  from  lapse  of  time  may  be  raised  by 'a 
demurrer,  and  such  a  demurrer  does  not  admit  the  allegations  of  a 
bill  that  both  the  principal  and  interest  of  the  mort<;age  are  now  due 
and  owing,  becjiusc  such  allegations  are  rather  conclusions  than  aver- 
ments of  facts :    Ohlen  v.  HnLbard,  34  N.  J.  £q. 

Any  existing  circumstances  which  would  repel  such  presumption 
must  be  averred  in  the  bill :  Id. 

Insufficient  Pleas — Failure  to  fie  Replication  — Picas  in  equity 
must  allege  matters  of  fact  and  not  mere  conclusions  of  hiw,  and  if  not 
traversable  for  that  reason,  or  if  they  have  been  filed  irregularly,  for  lack 
of  the  affidavit  of  the  party  and  certificate  of  counsel  required  by  the 
31st  equity  rule,  they  may  be  disregarded  :  Central  Nat.  Bank  v.  Conn. 
Mut.  Life  Ins.  Co.,  S.  C.  U.  S.,  Oct.  Term  1881. 

When  an  equity  cause  has  been  heard  upon  the  merits  upon  bill, 
answer  and  proofs  taken,  as  upon  issue  perfected,  the  want  of  a  formal 
replication  cannot  be  assigned  as  error  upon  appeal:  Id. 

Pleading — Cross  Bills. — A  cross  bill  is  a  mode  of  defence  or  an 
auxiliary  suit,  and  con^«titutes  one  cause  with  the  original  bill,  and  a 
eross  bill  will  not,  therefore,  lie  where  there  is  no  connection  between 
the  demands  or  the  parties :   Comfort  v.  McTeer^  5  or  6  Lea. 

Errors  and  Appeals.    See  Equity. 

Admiralty —  Omission  of  finding  of  Facts —  Certiorari  to  certify 
findings  — To  justify  the  Supreme  Court  in  returning  an  admiralty 
eause,  for  the  purpose  of  having  findings  of  fact  stated  and  put  into 
the  record,  it  must  clearly  appear  that  the  omission  of  such  findings 
was  attributable  to  the  fault  or  neglect  of  the  court  and  not  to  the 
parties:    Winslow  v.  Wilcox,  S.  C.  U.  S.,  Oct.  Term  1881. 

Appeal  from  Circuit  Court — Acts  of  Congress  o/'1802  and  1872. — 
Under  sect  693,  Revised  Statutes,  final  judgments  of  the  circuit  courts 
in  civil  nctions  wherein  there  has  been  a  division  of  opinion  of  the 
judges  are  only  reviewable  on  writ  of  error  or  appeal.  The  Act  of 
1802  (2  Stat.  159.  o  31,  sect.  6),  which  allowed  the  questions  to  be 
certified  up  before  judgment  was  suspended  by  the  Act  of  July  Ist 
1872  (17  Stat.  190,  c.  255,  sect  1):  Banking  House  v.  Trustees  of 
Schools,  S.  C   U.  S.,  Oct.  Term  1881. 
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Etibbnox.     See  Mortgage;  Sale. 

.  Written  (hntract — Endartement  of  Note — Cannot  be  varied  Jy 
Parol. — The  cod  tract  created  by  the  endorsement  and  deliverj  of  a 
Begotiable  note  is  not  an  implied  contract,  but  an  express  contract, 
some  of  the  terms  of  which,  according  to  the  custom  of  merchants  and 
for  the  convenience  of  commerce,  are  omitted.  All  its  terms  are  cer- 
tain and  well  understood.  It  is  therefore  subject  to  the  rule  which 
exdudes  parol  ^roof  to  alter  or  varj  the  terms  of  an  express  writteo 
agreement:  Martin,  v.  Cole,  8.  C.  U.  S.,  Oct.  Term  1881. 

&i9^ekannii  Bridge  Co  T.  EwxM,  4  Wash.  G.  C.  Rep.  480,  and  Ro» 
T.  E$pg^  66  Feuna.  St.  483,  diaseotad  from,  and  Davit  v.  Broum^  94 
U.  8.  423,  di^tiDgaiabed :  Id. 

FoRKiOK  Law.    See  Conflict  of  Law. 

Fraud. 

AUmekment —  What  conttituteB  fraudnleni  "ditpotitiom"  of  I^fmerty. 
— Sect.  398  Re?.  StaU.  1879,  authoriaes  attachment  to  issue  in  the  fol- 
lowing, among  other  cases :  (7)  Where  the  defendant  has  fraudulentlj 
eooTejed  or  assigned  his  property  ao  as  to  hinder  or  delay  his  creditors. 
(8)  Where  the  defendant  has  fraudulently  concealed,  removed  or  c/tf- 
poeeti  of  hu  property  or  elFecta  so  aa  to  hinder,  &c.  Hefd,  that  the  word 
mitpo^ed,  aa  here  used,  covers  all  such  alienations  of  property  ss  msy  be 
made  in  ways  not  otherwise  pointed  out  in  the  statute — fur  example, 
pledges,  gifts,  pawns,  bailments  and  other  transfers  and  alienations  which 
may  be  effected  by  mere  delivery  and  without  the  use  of  any  writing, 
assign  me  nt  or  conveyance.  It  does  not  include  any  species  of  convey- 
ance. Hence,  a  charge  that  defendant  has  fraudulently  disposed  of  his 
property  is  not  supported  by  proof  that  he  has  executed  a  fraudulent 
mortgage :  Buliene  v.  Snuth,  73  Mo. 

OUA&ANTT. 

When  Notice  of  Acceptance  not  necet$ary —  Waiver  of  Notice  nf  defanh 
of  Debtor — Rule  at  to  Construction. — The  rule  requiring  notice  of  the 
acceptance  of  a  guaranty,  and  of  an  intention  to  act  under  it,  applies 
only  where  the  instrument  is  merely  an  offer,  and  not  where  it  is  made 
at  the  request  of  the  creditor,  or  is  for  a  valuable  consideration,  or  is, 
to  form,  a  bilateral  contract :  Davit  v.  WelU,  S.  C.  U.  S.,  Oct.  Term  1881. 

Where  the  guaranty  is  expressed  to  be  in  cons'deration  of  one  dollar 
paid  to  the  guarantor  by  the  guarantee,  the  receipt  whereof  is  therein 
acknowledged,  it  is  binding  without  notice  of  acceptance  :  Id, 

Where  a  gunranty  declares  that  the  guarantor  thereby  guarantees 
vnto  the  guarantee  unconditionally  at  all  times  any  advances,  &c.,  to  a 
third  person,  notice  of  demand  of  payment  and  the  default  of  the  debtor 
18  waived,  as  well  as  notice  of  the  amount  of  the  advances  when  made :  Id. 

Bat  a  failure  or  delay  in  giving  such  notice,  if  required,  is  no  defence 
to  an  action  on  the  guaranty  unless  loss  or  damage  has  thereby  accrued, 
and  then  only  for  the  amount  of  such  damage  :  Id. 

Notwithstanding  the  contract  of  guaranty  is  the  obligation  of  a  surety, 
it  u  to  be  construed  as  a  mercantile  instrument  in  furtherance  of  ita 
spirit,  and  liberally,  to  promote  the  use  and  convenience  of  commercial 
intercourse :  Id. 

Vol.  XXX.— 10 
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Highway.     See  Sheriff. 

When  defectice — Notice, — Mere  slipper! ness  of  a  highway  or  side- 
walk, caused  by  either  ice  or  snow,  is  not  a  defect  for  which  towns  and 
cities  are  liable:   Smith  v.  Bangor,  72  Me. 

The  actual  notice  to  some  one  of  the  municipal  officers,  required  bj 
statute,  must  be  a  notice  uf  the  identical  defect  which  caused  the  injury. 
Notice  of  another  defect,  or  of  the  existence  of  a  cause  likely  to  produce 
the  defect,  is  not  sufficient :  Id. 

Notice  of  a  defect  in  a  way  cannot  be  proved  by  the  admission  of  a 
town  or  city  officer,  though  the  declarations  of  such  an  officer,  which 
accompanies  his  official  acts  and  tend  to  explain  them,  are  admissible :  Id. 

Husband  and  Wife. 

Married  Women — Divorce. — A  woman  who  is  divorced  can  maintain 
an  action  against  her  former  husband  for  personal  service  performed  for 
him  before  their  marriage :   Carlton  v.  Carlton,  72  Me. 

Wifes  Separate  Extate — Mortgage /or  Htidnind^i  Deht.'—K  married 
woman  may,  with  her  husband,  mortgage  her  own  lands  to  secure  the 
payment  of  his  debts  or  those  of  any  other  person,  for  the  payment  of 
which  she  is  in  no  way  liable :  Merchant  ▼.  Thompfon,  34  N.  J.  Eq. 

Jointure — Account  between  Hnsband*s  Repretentatire  and  Widow.-^ 
A  covenant  contained  in  a  deed  of  jointure  provided  that  the  husband 
should  invest  his  wife's  separate  estate,  and  acconnt  to  her  for  the  in- 
come and  for  the  rents  of  her  real  estate.  After  the  marriage  he 
received  all  of  her  personal  property  and  invested  it,  but  never  accounted 
tor  nor  paid  to  her  the  income  thereof,  nor  the  rents  of  her  real  estate, 
which  he  also  received.  Held,  that  his  representative  was,  after  his 
decease,  liable  to  account  to  her  therefor,  with  interest,  to  be  calculated 
with  yearly  rests :  Middavgh  v.  Trimmer,  34  N.  J.  Eq. 

Ice.     See  Waten  and  Watercourtet, 

Injunction. 

Judgment  Creditor — Levy  on  Land  in  hands  of  Grantee. — An  alle- 
gation in  a  bill  that  the  defendant,  by  virtue  of  a  judgment  and  execu- 
tion at  law  against  complainant's  grantor,  has  seized  upon  and  is  about 
to  sell  lands  to  which  complainant  has  the  legal  title,  presents  no  equi- 
table ground  for  enjoining  such  sale :  Shehion  v.  Stokes^  34  N.  J.  Eq. 

Insurance. 

Forfeiture  for  non  payment  of  Premium — Equity  toill  not  relieve 
agninttt. — The  facts  that  a  policy  was  taken  out  by  the  assured  without 
the  knowledge  of  his  wife,  in  whose  favor  it  was  made  payable;  that 
from  a  period  prior  to  the  failing  due  of  the  premium  down  to  the  date 
of  his  death,  he  was,  in  consequence  of  illness,  deranged  in  mind,  and 
incapable  of  attending  to  business,  and  for  that  reason  alone  the  pre- 
mium was  not  paid,  furnish  no  ground  upon  which  a  court  of  equity  can 
relieve  ai^ainst  the  forfeiture:  Klein  v.  New  York  Life  In».  Co.,  S.  0. 
U.  S.,  Oct.  Term  18SI. 

-  In  a  contract  of  life  insurance,  the  company  take  the  risk  of  having 
to  pay,  even  thougli  the  assured  die  the  day  after  taking  out  the  poHcv, 
and  the  assured  takes  the  risk  of  having  to  pay  premiums  during  his 
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•ntire  life,  even  though  thej  amoaot  to  more  than  the  policy.  The 
iSBured  also  takes  the  risk  of  forfeiture  for  qoD-paymeut  of  any  pre* 
mittm  when  due.  Neither  party  has  ^Dy  chiim  to  be  relieved  io  e4aity 
from  loes  coDseqaeDt  od  these  risks :  Id, 

Landlord  and  Timant.     See  Water$  and  WcUercounes. 

LiMiTATioifs,  Statute  of. 

Joimt  Note — Payment  by  one  Party. — In  an  action  on  a  joint  and  seT- 
eral  promissory  note  against  one  of  two  makera,  to  which  ho  pleaded 
payoient  and  limitations,  eridenoe  was  sdmiMible  of  psyment  of  items 
ef  interest  and  of  part  of  the  principal  by  the  oo- maker,  who  was  dead 
when  the  suit  was  broogbt,  endorsed  on  the  note  in  his  hstid writing, 
and  of  admissions  by  the  maker  sued,  to  take  the  note  out  of  the  oper- 
ation  of  the  Statute  of  Limitations,  and  show  that  it  was  the  tatter's 
debt :  Buryoon  t.  Bfxler,  &4  Md. 

MoRTOAOS. .   See  HnAand  and  Wife. 

PaywMmi  by  T%ird  Party  on  aeeount  o/Jirti  JHortyaye^SybroyO' 
Uom. — Atlfcer  a  seoond  mortgage  had  been  taken  on  certain  lands,  a  pay- 
ment of  pari  of  the  prineipal  of  the  first  mortgage  was  made  by  a 
brother  of  the  mortgagor,  under  an  agreement  between  the  holder  of 
the  BMitgage  and  the  mortgagor  and  hb  brother,  that  the  latter  should 
be  subrogated  to  tbe  rights  of  the  mortgagee  under  the  mortgage  for 
those  payments.  Held,  that,  as  against  the  holder  of  the  second  mort- 
gage, such  eoufeqtional  subrogation  oould  be  enforced.  The  pnywents 
were,  in  faet,  made  after  tbe  second  mortgage  was  given  :  Shrtve  v. 
Mankinmrn,  34  N.  J.  Eq. 

Lien  in  favor  of  Morfyayee  for  Taxei  paid  hy  him. —  Snhroyatton,^^ 
Where  it  is  the  duty  of  a  mortgagor  to  pay  tlio  taxes  upon  the  mort- 
gaged premises,  and  upon  his  failure  to  do  so  they  are  paid  by  the 
mortgagee,  the  latter  will  be  subrogated  to  the  rights  of  the  state, 
which  has  a  lien  upon  the  land  for  the  taies.  and  upon  foreclisare  of 
the  mortgage  it  will  be  proper  to  decree  a  lien  upon  the  preunneii  in 
favor  of  the  mortgagee  for  the  taxes  so  paid  by  him  :  Sharp  v.  Thomth 
mm.  100  III. 

Parol  Evidence  to  r^orm  Writiny — Error  of  Fact — Bill  to  reform 
n  Mirtrtyaye, — In  a  proceeding  in  equity  to  reform  a  mortgage,  parol 
evidence  is  admissible  to  prove  the  real  contract:  Tabor  v.  Citleyy 
53  Vt. 

Courts  of  equity  will  not  refuse  redress  if  it  is  certain  thnt  the 
written  eootract  conveys  a  different  right,  or,  effectuates  a  different 
purpose  from  tbst  intended  by  the  parties  \  snd  will  treat  the  mistake 
as  one  of  fact :  Id, 

But  courts  of  equity  will  not  reform  snd  enlarge  a  mortgage  executed 
by  one  who  is  insolvent  if  the  rights  of  third  parties  would  be  chnnged 
and  injured  thereby.  In  this  case,  if  the  mnrtgnge  had  been  larger 
when  it  was  given,  the  other  creditors  would  have  instituted  proceed- 
ings in  insi>lvency  before  the  orator's  lien  became  absolute :  Id, 

Purchase  by  Mortgayet  at  hit  oum  Sale. — A  purchase  by  a  niortgngee 
at  his  own  sale  under  a  chattel  mortgage  will  not  he  set  aside  »nd  a 
redemption  allowed,  where  the  sale  and  purchase  were  made  with  the 
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consent  of  the  mortgagor,  and  under  an  andorstauding  with  him  :  Gooddl 
w.Dauf^,  lUU  111. 

Municipal  Corporation.     Sec  Highway. 

National  Hank. 

Voluntary  Liquulathn — Liability  to  snifcqiient  Snit  by  Creditor — 
Ooncitvrent  Bill  to  tnfurce  Stockliolder* 9  Liability. — A  iiatiuual  bank 
in  voluntary  liquidutiuu,  under  sect.  52:^0  of  the  Revised  Statutes,  is 
not  thereby  disKulved  as  a  corporation,  but  may  sue  and  be  sued  by 
name  fur  the  purpose  of  winding  up  its  business,  and  it  is  no  defence 
to  a  suit  by  u  creditor  upon  a  disputed  claim  that  the  creditor  ha.s  also 
filed  a  creditor's  bill,  under  sect.  2  of  the  Act  of  June  30th  1^76, 
authorizing  the  appointment  of  receivers  of  national  banks,  and  for 
other  purposes,  to  enforce  the  individual  liability  of  its  shareholders: 
Central  National  Bank  V.  Conn.  Mutual  Lift  Int.  Co,^  S.  C.  U.  8., 
Oct.  Term  1881. 

Nkqligknck. 

Custom  Officers^— Liability  of  Wharf  Owners  to-^Due  Care —  Cbn- 
trtbtttory  Negligence. — The  owners  of  a  wharf  where  foreign  laden 
vessels  discharge,  are  liable  to  custom  officers,  who  are  required  Ui  visit 
the  premises  in  the  performance  of  their  duties,  for  personal  injuries 
received  while  in  the  exercise  of  due  care,  because  of  the  uni^afe  or 
unsuitable  condition  of  the  wharf:  Low  v.  Grand  Trunk  Railway  C6.j 
72  iMe. 

A  customs  officer  whose  duty  is  to  watch  for  smugglers  and  preTeut 
Smuggling,  may  be  in  the  exercise  of  due  care,  when  in  the  course  of 
his  duty  he  passes  over  a  wharf,  where  a  foreign  laden  vessel  is  lying, 
in  the  night-time  and  without  a  lantern :  Id. 

Where  duty  requires  one  to  be  concealed,  as  when  watching  for 
smugglers  and  cvil-dners  in  the  night-time,  the  fact  that  he  does  not 
carry  a  light  is  not  contributory  negligence  in  an  action  for  damages 
sustained  by  the  negligence  of  one  whose  business  imposed  the  duty 
upon  the  plaintiff:  Id. 

Master  and  SciTfint — Independent  Contractor. — The  obligations  ex- 
isting between  ma.ster  and  servant  do  not  exist  between  employer  and 
contractor.  An  employer  is  not  liable  to  others  for  injuries  resulting 
from  the  negligence  of  a  contractor,  although  the  employer  may  have 
known  that  the  contractor  was  of  bad  character:  Dobson  v.  Iron  Co.^  5 
or  0  Lea. 

Whether  a  person  in  the  pcrforniance  of  work  for  onother  is  a  ser- 
vant or  eontr.-ictor  depends  upon  whether  he  represents  the  will  of  the 
principal  in  the  management  and  details  of  the  work  :  Jd. 

Master  and  Servant — /Superior  Servant. — W^here  a  section  hand  on 
a  railroad,  in  conse(|ucnce  of'  the  negligence  of  the  section  boss  in  run- 
ning a  "•  crank  car''  backwards,  falls  from  the  car  and  is  injured,  he 
may  maintain  an  action  against  the  company :  Railroad  Co,  v.  Nelson^ 
5  or  6  Lea. 

Notice.     See  Agent. 

Nuis.ANCE.     See  Sheriff. 

Officer.     See  Acknowledgment. 


AB8TBACT8  OF  lUCCEN'r  DECISI0K8.  77 

Pabtnbbbhip. 

Linbilify  for  TorU  of  Qf  partner  in  the  Businesi. — A  partner  has 
anthoritj  by  reason  of  the  partnership  relation,  und  without  the  express 
assent  of  his  eo-partners,  to  sue  in  the  name  of  all  the  co-partners  for 
the  recovery  of  a 'partnership  debt;  and  if  the  suit  be  by  attachment, 
and  goods  of  a  stranger  are  wrongfully  seised  by  order  of  one,  all  the 
co-partners  will  be  liable  :  Evhn  t.  Wetl^  73  Mo. 

Real  Ettate — fP/iai  trec^ted  as  Pertontd  Property — Right  of  Syr- 
mvin^  Partner  to  tell — Equitable  Title  of  Purcha$er. — Real  estate  par- 
chased  with  partnership  funds  for  partnership  purposes,  though  the 
title  be  taken  in  the  indiTidual  name  of  one  or  both  partners,  is,  in 
equity,  treated  as  personal  property  so  far  as  is  necessary  to  pay  the 
debts  of  the.  partnership  and  to  adjust  the  equities  of  the  co-partners: 
Sk'iMke  y.  Klein,  8.  G.  U.  S.,  Oct.  Term  1881. 

For  this  purpose,  in  case  of  the  death  of  one  of  the  partners,  the  sur- 
vivor can  sell  real  estate  so  situated ;  and,  though  he  cannot  convoy  the 
legal  title  which  passed  to  the  heir  or  devinee  of  the  deceased  partner, 
bis  sale  invests  the  purchaser  with  the  equitable  ownership  of  the  real 
estate  and  the  right  to  compel  a  conveyanoe  of  the  title  from  the  heir 
or  devisee  in  a  oourt  of  equity :  Id. 

Patsmt. 

Extemi  of. — The  scope  of  letters  patent  should  be  limited  to  the  in- 
vratiofi  ooTcred  by  the  claim  ;  and,  thongh  the  claim  may  be  illustrated, 
it  eaanot  be  enlarged  by  the  language  used  in  other  parts  of  the  »peeL> 
iflstioo :  Lekigk  Valley  Railroad  Co.  v.  Mdlon,  8.  C.  U.  8  ,  Oct.  Term 
1881. 

pLBADf  NO.     See  Equity. 

PaisuMPTiON  OF  Patmint.    8ee  Equity 

Rkokiykr. 

Expenditure  without  Authority  of  C^tnir/.— -While,  as  a  general  rule, 
a  reeeiver  will  not  be  permitted  to  lay  out  more  than  a  small  sum  at 
his  own  discretion,  in  the  preservation  or  improvement  of  the  property 
under  his  charge,  but  should,  in  all  cases  where  it  is  practicable,  or  the 
eircnmstances  of  the  case  will  permit,  before  involving  the  estate  in 
expense,  apply  to  the  court  for  authoritjr  for  so  doing,  this  gcnei-ul  rule 
shonld  not  be  so  rigidly  enforced  as  to  work  wrong  and  injustice,  where 
the  receiver  has  acted  in  good  faith,  and  under  such  circutustances  as 
will  enable  the  court  to  see  that  if  previous  authority  had  been  applied 
&r  it  would  have  been  granted :  Brown  v.  ffaxlehur»t,  54  Md. 

Sals. 

Atsumpeii — Duty  of  Vendor  and  Vendee  when  Property  i$  sold  oh 
Trial. — -indebitatus  assumpsit  lies  to  recover  the  price  of  an  article 
delivered  on  a  written  order,  and  in  such  case  the  writing  is  admissible 
evidence :   Oibeon  v.  Fat/,  53  Yt. 

Ordinarily,  when  property  is  sold  on  trial,  the  vendee  must  notify 
the  vendor  of  the  failure  in  a  reasonable  time,  but  otherwise  when  the 
vendor  agrees  to  examine  the  working  of  the  article  and  learn  the  result 
himself:  Id. 


78  ABSTRACTS  OF  RECENT  DEaSIONS. 

It  is  a  species  of  fraud  to  sell  an  article  on  trial  for  a  particular  pur- 
pose, when  the  vendor  knows,  or  ought  to  have  known,  from  his  certain 
knowled<^e,  of  the  facilities  of  the  vendee  in  using  it,  that  it  must  dbccs- 
sarily  result  in  failure  :   /♦/. 

Convcrsutioitsof  the  parties^  after  the  written  contract  is  made,  about 
the  setting  up  and  manner  of  using  milk-pans  sold  on  trial,  are  admis- 
sible :  Id. 

Sheriff. 

Deputy — Power  to  abate  NuiManet^^Ohstruction  of  Highway. — A 
person  appointed  in  writing  by  the  sheriflF  to  act  as  deputy-sheriff,  pos- 
sesses authority  such  as  the  sheriff  himself  may  exercise :  Turner  t. 
Holtzman,  54  Md. 

•  The  sheriff  or  his  deputy  may  abate  a  public  nuisance  in  a  publte 
highway  :  Id, 

In  an  action  for  assault,  against  a  person  who  had  been  authoriied  in 
writing  by  the  sheriff  to  act  as  his  deputy,  at  a  camp-meeting,  and  his 
assistant,  brought  by  the  driver  of  a  public  coach,  it  was  held,  Ist. 
That  the  defendant,  as  deputy-sheriff,  had  the  lawful  authority  to 
remove  the  coach  of  the  plaintiff  when  he  found  it  obstructing  the 
public  highway,  and  preventing  other  parties,  who  had  the  right  to  use 
the  same,  from  travelling  upon  it,  and  to  remove  the  plaintiff  with  it 
if  he  should  resist  him  in  its  removal.  2d.  That  he  also  had  the  right 
to  call  to  his  assistance  the  other  defendant,  and  such  other  persoDS  as 
he  might  deem  necessary  in  effecting  the  abatement  of  the  Daisaaee 
thus  caused  and  muiutuined  by  the  plaintiff:  Id. 

Subrogation.     See  Mortgage, 

Taxation. 

Farm  Property  toithin  City  IAmit§ —  Taxation  of  for  City  Purpotet 
—  When  not  a  taking  of  Property  wtthqui  due  Proceu  of  Law. — la  thie 
country  and  in  England,  the  necessities  of  government,  the  nature  of 
the  duties  to  be  performed,  and  custom  and  usage,  have  established  a 
procedure  in  regard  to  the  levy  and  collection  of  taxes  which  differs 
from  proceedings  in  courts  of  justice,  but  which  is  still  '*  due  process  of 
law"  within  the  utcauing  of  the  Constitution :  Keify  v.  City  of  Pitt^burgk^ 
S.  C.  U.  8,  Oct.  Term' 1881. 

What  parts  of  a  state,  shall  for  local  purposes,  be  governed  by  a 
county,  a  town  or  a  city  government,  and  the  character  of  the  land  in- 
cluded in  each,  are  matters  of  detail  within  the  legislative  discretion  :  Id, 

When  the  taxes  levied  by  a  city  upon  land  are  clearly  for  a  proper 
public  purpose,  and  are  authorized  by  statute,  the  court  cannot  say  thai 
such  statute  deprives  the  owner  of  his  property  without  *^due  process  of 
law''  because  the  land  is  farm  land,  and  does  not  reap  the  same  benefita 
as  land  in  the  heart  of  the  city :  Id, 

Interest  in  Vessel  employed  in  Foreign  Commerce — The  interest  of  a 
citizen  of  Maryland,  and  resident  of  Baltimore,  as  part  owner  of  vessels 
employed  in  foreign  commerce,  registered  as  vessels  of  the  United 
States  in  the  office  of  the  collector  of  customs  at  Baltimore,  the  home 
port  of  the  vessels,  and  the  domicil  and  usual  place  of  residence  of  their 
acting  and  managing  owners,  is  liable  for  annual  taxes  levied  on  it  for 
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municipal  purposes  by  the  authorities  of  that  city;  and  such  taxatioD 
docs  ni>t  contravene  the  Conatitutif^n  of  the  United  States  :  G anther  v. 
The  Mayor  and  City  Council  of  Baltimore,  55  Md. 

Telegraph. 

Evidence —  Which  {$  the  Original  Message  antl  which  is  the  Copy — 
Seoomdary  froof — Statute  of  Frauds. — The  ijic8>age  Rent  to  a  teleuraph 
office  to  be  tranaoiitted  ia  reply  to  ooe  received  is  the  origin^'.,  aod  not 
the  message  received  at  the  place  to  which  it  is  transmitted.  The 
latter  must  be  considered  as  a  copy,  and  carries  with  it  none  of  the  quali- 
ties of  primary  evidence :  Smith  v.  EattoH,  54  Md. 

Ordiuarily,  the  usual  course  is  to  show  the  delivery  of  the  original 
message  of  the  party  sought  to  be  charged^  at  the  office  from  which 
it  is  to  be  telegraphed,  and  then  show  that  it  waa  transmitted  and 
delivered  at  the  place  of  its  destination  :  /(/. 

Bat  even  where'  the  original  is  produced,  its  authenticity  must  be 
established.  And  this  either  by  proof  of  the  handwriting,  or  by  other 
proof  establishing  its  genuineness. 

The  destruction  of  all  the  messages  sent  from  the  office  on  the  day 
of  its  transmission  is  sufficient  foundation  for  the  admissibility  of 
secondary  evidence.  But  this  secondary  evidence  can  only  be  admitted 
upon  proof  that  the  copy  offered  is  a  correct  transcript  of  a  uiesfsage 
actually  authorised  by  the  party  sought  to  be  affected  by  its  contents  :  Id. 

While  the  rule  which  permits  a  letter  to  be  admitted  in  evidenoe 
against  a  party  where  there  is  no  other  proof  of  the  handwrit^g,  except 
the  fact,  that  in  doe  course  it  had  been  received  in  reply  to  a  letter 
which  had  been  addressed  to  the  same  party,  may  apply  to  a  dispatch 
in  answer  to  a  communication  by  letter,  it  is  inappropriate  to  a  dispatch 
received  in  reply  to  a  communication  received  by  telegraph :  Id. 

A  telegraphic  dispatch  is  a  sufficient  compliance  with  the  Statute  of 
Frauds,  in  its  requirement  that  a  promise  to  guarantee  the  debt  of 
another  should  be  in  writing :  Id. 

Tort. 

Promise  of  Marriage  by  Married  Man. — It  is  an  actionable  offence  for 
a  married  man  to  offer  himself  in  marriage  to  an  unmarried  woman, 
paying  his  addresses  to  her,  and  entering  into  a  contract  of  marriage 
with  her;  and  a  declaration  counting  tort-wise  for  fraud  is  held  good 
on  demurrer:  Follock  v.  Sullivan,  58  Vt. 

Trustees. 

Personal  Liability  for  Purchases  authonzed  by  Court. — Defendants 
to  whom  a  deed  in  trudt  was  made  of  property  for  the  benefit  of  the 
grantor's  creditors,  and  who  were  authorised  by  order  of  a  court  of 
equity  to  complete  certain  houses  thereby  conveyed  to  them,  in  course 
of  building  when  the  deed  was  made,  are  responsible  in  their  individual 
capacity,  for  work  and  materials  furnished  by  a  plaintiff  upon  their 
order,  for  the  completion  of  the  buildings,  it  appearing  that  there  was 
no  agreement  on  his  part  to  look  to  the  trust  estate  alone  for  payment. 
The  order  of  court  was  an  indemnity  to  the  trustees  for  having  the  work 
done,  to  be  allowed  them  out  of  the  trust  funds:  Gill  y.  Carmine, 
55  Md. 
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UsUBT. 

May  be  taken  cuhantage  of  without  Ptea — Renewal  of  Notet. — Wlico 
one  has  paid  usury  he  is  entitled  to  have  it  deducted  as  an  equitable 
offset  without  plea  or  answer :   Cro$9  v.  Mann,  53  Vt. 

Substituting  new  notes  and  a  new  uiortpige  for  old  ones  does  not 
ohaoj^e  the  debt;  and  usurjr  paid  on  the  old  debt  may  be  deducted  io 
•accrtaining  the  amount  due  on  the  last  mortgage  when  foreclosed.  Id, 

Distinction  between  this  case  and  those  cases  seeking  to  apply  nsarj 
paid  on  one  debt  upon  another  debt :  Jd. 

When  overdue  notes  arc  transferred,  nsary  paid  to  the  original  owoer 
may  be  deducted :  Id. 

Vendob  and  Pubchaseb. 

Lien  for  Purchase-monef/  payable  in  Instalments — RemeditM  mom 
default  ill  Paymtrnt  —  Waiter. — If  a  vendor  who  has  conveyed  an  alMO- 
lute  estate  in  land  to  his  vendee  and  has  a  vendor's  lien  thereon  for 
unpaid  instalments  of  the  purchase- money,  upon  default  in  payment  of 
an  earlier  instalment  sues  upon  it,  and  obtains  a  personal  judgment 
against  the  vendee  and  causes  the  land  to  be  sold  under  execution  in 
satisfaction  of  the  judgment,  he  cannot,  apon  default  in  payment  of  a 
later  instalment,  enforce  his  vendor's  lien  against  the  land.  By  elect- 
ing to  proceed  at  law,  he  will  be  deemed  to  have  waived  his  remedy  in 
equity,  and  the  purchaser  will  take  the  land  discharged  of  any  further 
liability  for  the  debt.  The  rule  is  otherwise  where  the  vendor,  instead 
of  conveying  in  fee,  has  given  a  bond  for  a  deed  to  be  executed  upon 
payment  of  the  purchase-money :  DicJcason  v.  Eby^  73  Mo. 

Watebs  and  WaTEBC00B8B8. 

Ice-pond — Tide  Waters — Dam — Prescription, — A  dam  built  acroas 
an  arm  of  the  sea,  into  which  a  fresh-water  creek  empties,  to  exclude 
the  salt  water  for  the  purpose  of  creating  a  fresh-water  pond,  upon  which 
to  cultivate  and  harvest  ice  for  the  market,  without  direct  authority  of 
the  legislature  or  the  delegated  action  of  harbor  commissioners,  if  th« 
case  falls  within  their  jurisdiction,  is  in  the  same  sense  a  public  nui- 
sance as  it  would  be  to  build  a  solid  wall  across  a  road  or  street :  Dyer 
T.  Curtis,  72  Me. 

Without  such  authority,  such  a  dam  never  acquires  the  rig4ii  to  exist 
by  prescription  :  Jd. 

Where,  by  the  terms  of  a  lease,  the  lessor  agreed  to  keep  up  such  a 
dam  during  a  certain  portion  of  the  year,  in  consideration  of  the  cove- 
nants of  the  lease,  it  was  held  to  be  an  illegal  contract:  Id. 

No  rule  precludes  cither  party  fVom  showing  the  illegality  of  k  lease 
void  from  public  policy :  ///. 

A  deed  of  a  tide- mill  privilege,  mill-dam,  wharf  privilege  and  the 
right  to  flow  the  creek  and  adjoining  lands  to  high-water  mark,  "and 
all  the  rights  and  highways  connected  with  and  belonging  to  said  mill 
privilege,"  gives  the  grantee  no  right  to  ice-cutting,  nor  title  to  the  ice 
formed  upon  a  fresh- water  pond  raised  by  changing  the  dam  so  at  to 
.exclude  the  salt  water :  Id. 

Whabf.     See  Negligemee. 


THE 


AMERICAN  LAW  REGISTER. 


FEBRUARY  1882. 


MARITIME  LIENS. 

Tn  fiflo  of  the  material-man  is  the  product  of  a  later  age,  its 
origin  and  history  too  are  essentially  different  from  that  of  mari- 
luie  liens  in  general,  it  has  no  necessary  connection  with  shipping, 
bnt  is  morely  a  link  in  the  ohain^  a  relic  of  that  system  of  implied 
hypodieoation  existing  nnder  the  civil  law.  Contracts  of  the 
oharaeter  allnded  to  are  in  the  institution  called  re  or  real^^  and 
indnde,  therefore,  both  the  pignu$  and  hypotheea^  the  former 
arising  from  the  express  act  of  the  parties,  the  latter  from  the 
implication  of  law. 

The  piffnuBj  which  bears  a  decided  analogy  to  oar  English 
pUdgtj  was  the  delivery  of  a  thing  to  a  creditor  as  a  security  for 
an  advance  or  loan,  the  condition  of  obligation  being  that  it  should 
be  by  him  restored  on  payment  of  the  debt,  or  in  default  thereof  a 
sole  followed:  Schouler  on  Bailments  161.  The  ssle  might  be 
either  public  or  private,  judicial  or  non-judicial,  as  determined  by 
the  parties:  Addison  on  Gout.  1017.  The  property  pledged 
might  be  either  lands  or  chattels,  it  might  be  either  with  or  with- 
oat  life,  it  might  be  of  a  character  either  to  yield  or  not  to  yield 
increase.'  The  essential  requisite  of  the  contract  was  the  transfer 
of  possession.  The  title  remained  in  the  borrower,  the  creditor 
bound  to  account  for  the  profits,  if  any,  and  to  use  ordinary 


^  Tbey  are  w  called  beeanie  of  tlieir  not  being  perfected  until  something  bad 

from  one  to  the  otiwr. 
*  If  no  eaprew  ttipalation  be  ande,  the  law  reqiiired  notice  to  be  given. 
Vol.  XXX.— 11  (81) 
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care  and  diligence  in  the  preservation  of  the  subject.  If  the  thing 
pawned  was  movable  or  adapted  to  personal  use  or  yielding  fruits, 
the  creditor  could  neither  use  it,  wear  it  nor  appropriate  its 
increase  to  his  own  use  unless  the  contract  contained  an  express 
stipulation  to  that  effect:  Studies  in  Roman  Law  (Mackenzie) 
202,  203.  The  hypotheca\  was  a  step  onward,  and  its  existence 
evidences  the  growing  confidence  felt  in  the  power  of  the  law. 

The  creditor  had  neither  possession  nor  title,  but  was,  nerertlie- 
less,  secure  by  reason  of  his  privilege  or  ju$  in  re,  which  the  law 
would  enforce  against  the  rea  by  seizure :  The  Young  Mechanic, 
2  Curtis  405. 

The  principle,  thus  established,  rapidly  found  its  way  to  public 
favor,  and  tacit  liens  were  created  in  a  numerous  class  of  cases, 
amongst  which  may  be  enumerated — liens  in  favor  of  the  public 
treasurer  on  all  of  the  property  of  persons  indebted  to  the  govern- 
ment; in  favor  of  a  landlord  aa  against  the  fruit  belonging  to  his 
tenant ;  in  favor  of  the  owner  of  a  shop  for  his  rent,  as  against  the 
goods  belonging  to  bis  tenant;  in  favor  of  the  lenders  of  money 
for  repairs  on  a  house  or  on  a  ship,  and  lastly,  in  favor  of 
mechanics  generally  for  repairs  to  property  whether  movable  or 
immovable :  Mackenzie's  Studies  in  Roman  Law,  before  cited. 

This  system  of  hypothecation  manifestly  rests  on  considerations 
entirely  foreign  to  those  which  led  to  the  inception  of  the  lien 
accorded  by  the  maritime  law,  it  has  no  necessary  connection 
with  the  wants  of  commerce,  and  it  extends  no  special  protection 
to  those  who  furnish  necessaries  to  ships.  In  principle  it  is  much 
more  analogous  to  the  lien  of  an  unpaid  vendor,  or  to  the  mechanic's 
lien  acts  of  our  own  time,  than  to  a  pure  maritime  lien.  The 
system  has  been  useful  in  supplying  protection  to  a  class  who 
needed  it,  and  by  the  general  maritime  law  the  advantages  of 
the  lien  are  given  to  material-men  in  general,  but  in  the  maritime 
law  of  the  United  States  it  has  only  been  adopted  in  favor  of 
materialmen  when  dealing  with  a  vessel  at  a  foreign  port,  and 
has  been  rejected  when  the  vessel  is  at  her  home  port :  The  Lotta- 
wana,  21  Wall.  558.  The  considerations  which  govern  the  latter 
class  of  contracts  will  be  considered  subsequently. 


I  The  derivation  of  the  word  is  evidently  from  the  Greek,  and  though  there  is 
reason  to  believe  that  contracts  of  this  character  were  known  to  the  Greeks,  they 
did  not  exist  amoi);;st  the  Bomans  until  a  comparatively  later  period  :  Sclioaler  on 
Bailments  161  ;  Addison  on  Cont.  1019. 
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The  designation  material-men  and  the  why  and  the  wherefore  of 
the  lien  is  thus  pithily  explained  by  Sir  Leoline  Jenkins :  *^  These 
•re  msterial-caen/'  says  he,  ^*  whose  trade  it  is  to  repair  or  etjuip 
skips,  or  to  famish  them  with  tackle,  provisions  or  necessaries  of 
any  kind.  These  men,  when  they  haTe  fiimished  any  victuals  or 
matertala  upon  the  credit  of  the  ship,  are  certain  losers  if  they 
prohibited  from  proceeding  against  her;  if  they  be  put  to  their 
aetioB  against  the  master  they  will  find,  in  general,  that 
he  is  not  worth  a  fortieth  part  of  that  which  he  has  taken  upon 
the  eredit  of  die  ship:*'  Life  of  Sir  Leoline  Jenkins,  toI.  2,  pp. 
746,747. 

The  term  is  one  of  very  wide  applicability ;  it  embraces  the 
hmber-man,  or  iron-&ctor,  or  smith  who  furnishes  her  the  wood 
or  metal  requisite  for  her  repairs.'  The  machinist,  or  sail,  or 
spar-master  who  repairs  her  motive  power,  the  artisan  who  orna- 
ments and  preaerres  her  with  paints  and  oils,  the  ropemaker  who 
fimiahea  her  aaew  with  cordage,  as  well  as  the  ship-chandler 
who  stippKai  her  with  the  various  ^^  necessaries"  for  the  Toyage. 

It  ia  soasetimes  a  matter  of  some  difBculty  to  determine  whether 
Ihe  artidea  were  furnished  to  a  Tessd  already  in  existence,  or 
whether  they  were  furnished  in  part  to  bring  her  into  existence ; 
fai  the  fiMrmer  event  the  contract  is  msritime.  But  the  fact  that 
the  work  was  done  after  the  vessel  was  launched  does  not,  per  se, 
raider  the  contract  maritime,  nor  is  she  necessarily  a  ship  because 
she  has  made  a  Toyage  to  a  neighboring  port,  if  she  be  towed 
there  before  she  has  received  her  motive  power,  and  for  the  pur- 
pose of  being  supplied  therewith  on  her  arrival ;  nor  does  it 
SMtter  in  such  a  case  that  she  had  cargo  on  board,  if  the  taking 
of  such  cargo  be  a  mere  incident  of  the  undertaking :  The  loftcc. 
1  Brown's  Bep.  495.  But  see  contra^  The  Eliza  Laddy  Deady's 
Rep.  519. 

Money  advanced  to  pay  for  supplies  or  repairs  constitutes  the 
advancer  a  lien-holder,  he  is  subrogated  to  the  mechanic  or  ship- 
chandler  who  actually  supplies  them :  Darts  v.  Child^  Daveis 
Rep.  71 ;  Tkoma$  v.  0$bam,  19  How.  29.  But  the  lender  of 
money  has  only  a  lien  when  the  advance  is  made  to  pay  a  debt 

^  But  not  if  supplied  for  her  oonstmction,  becniuc  a  contract  to  build  a  ship,  or 
to  furnish  articles  for  her  constmction,  is  not  maritime  :  Peoples^  ferry  Co,  v. 
Betr$,  20  How.  393 ;  Roach  r.  Chapman,  23  Id.  129  ;  Ymtng  v.  The  Ship  Orpheus, 
2  Oiflbid  S9.  * 


84  MARITIME  LIENS. 

which  is  a  lienJ  The  lien  depends  npon  the  declared  object  and 
purpose  of  the  supply,  and  if  the  advance  be  thus  made  in  good 
&ith,  the  lender  is  not  called  upon  to  see  to  the  application  of  the 
fund,  nor  is  his  lien  divested  by  reason  of  any  subsequent  mis- 
application of  it  by  the  borrower :  The  Ship  Fartitudtj  3  Sumn. 
228;  The  Royal  Stuart,  2  Spinks  Rep.  258;  The  NeUm, 
1  Haggard's  Kep.  169;  The  Grape$hot,  9  Wall.  141.  The 
advancer  will  be  required  to  file  an  exhibit,  containing  the  various 
items  for  which  the  money  has  been  advanced,  together  with  such 
further  proof  as  may  be  necessary  in  order  to  enable  the  court  to 
judge  of  the  necessity  of  the  advance  and  of  the  application  of 
the  fund.  It  is  not,  however,  the  policy  of  a  commercial  court 
to  scrutinize  the  account  item  by  iteui  with  undue  strictness,  and 
they  will  allow  for  moneys  advanced  for  purposes  which  would 
not,  per  te,  make  the  furnisher  a  lien-claimant,  provided  that  such 
payments  were  equally  necessary :  Crawford  ▼.  The  Wm.  Penny 
3  Wash.  C.  G.  R.  484 ;  The  Brig  Bridgewater,  Olcotts  Rep.  35 ; 
The  Emily  B.  Souder,  17  Wall.  666 ;  The  Jtigi,  Law  Rep.,  8 
Eccl.  k  Ad.  516 ;  The  Tangier,  2  Lowell  s  Dec.  7 ;  The  Bark 
J.  F.  Spencer,  5  Benedict  151 ;  The  Sarah  Harriet  7  Id.  28 
and  177. 

The  creditor,  of  course,  must  prove  that  he  acted  in  good  faith^ 
or,  in  other  words,  that  he  believed  in  the  existence  of  the  neces- 
sity.' And  under  such  circumstances,  the  necessity  may  be  pre- 
sumed, if  the  contract  be  made  with  the  master,  on  the  credit  of 
the  ship :  The  OrapeehoU  supra.  The  presumption  of  law  is  that 
the  credit  of  the  vessel  is  an  element  in  the  contract,  and  this  pre* 
sumption  is  not  rebutted  by  proving  that  the  credit  of  jthe  owner 


'  Henoe,  if  a  yessel  be  attached  in  oonnequence  of  a  common-law  aetion  against 
her  owners,  money  adranccd  to  pay  snch  a  debt,  ond  thns  eflTcct  ber  discfaaige,  oon- 
fcni  no  lien :  The  A.  R,  Dunfap,  1  Lowell's  Dec.  S50.  Bat  though  the  debt  mvat 
he  one  growing  out  of  a  maritime  contract,  or  maritime  scrvicci  it  is  no  longer  tme 
that  the  signification  is  so  limited  as  to  include  only  that  which  is  physically  annexed 
to  the  ship,  such  as  repairs  made  to  her,  but  will  include  towage,  pilotage,  ciiaiam- 
house  dues,  consular  fees,  charges  for  medical  attendance  to  the  erew :  The  Geonfm 
T.  Kemp,  2  Lowell's  Dec.  478 ;  7^  EmUy  B.  Smider,  17  Wall.  666 ;  7%e  Btga^ 
Law  Rep.,  3  Eccl.  &  Ad.  516. 

'  The  adrancer  acting  in  good  faith  will  not  be  called  upon  to  prove  actual  neces- 
sity— apparent  necessity  is  suflScient  under  such  circumstances :  Tki  fhrtstrnde^  S 
Sumn.  S28  ;   The  Grapethot,  9  Wall.  129. 
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Wit  good  at  the  time.^  Of  course,  it  is  a  valid  defence  to  an 
asserted  lien  to  aver  and  prove  that  the  personal  credit  of  the 
owner,  and  that  only,  wis  pledged ;  but  it  is  no  defence  to  saj 
that  the  personal  credit  of  the  owner  woald  have  been  sufficient, 
when,  in  fret,  it  was  not  relied  on :  The  A.  R.  Dunlap^  1  Lowell's 
Dee.  850 ;  Tke  Pfymouih  Itoeky  28  Int.  Rev.  Rec.  129.* 

Nor  does  it  matter  whether  the  advance  be  made  at  the  request 
of  the  owner,  master  or  other  agent  acting  within  the  scope  of  his 
aatbori^.'  The  inquiry  of  the  advance  should  be  to  determine 
the  purpose  and  object  of  the  loan  and  its  apparent  necessity,  and 
if  theae  drcumstanccs  concur  and  if  it  be  made  upon  the  credit 
of  the  ship,  the  creditor  will  be  protected* 

When  the  contract  is  made  with  an  agent  instead  of  with  the 
principal,  the  creditor  must  prove  that  the  agent  had  not,  or  ap- 
peased not  to  have  funds  of  the  owner  in  hand.  Not  that  the  law 
ef  lien  depends  in  general  upon  that  of  agency,  but  because  in 
Ihia  iQilanee  It  does,  and  inasmuch  as  the  master  is  not  a  gene- 
lal  agent  fcr  all  purposes,  the  creditor  will  not,  therefore,  be  pro> 
Caetad  when  the  master  is  known  to  be  in  funds,  the  maritime  law 
■at  permitting  him  in  such  a  case  to  pledge  the  property,  just  aa 
the  oommon  law  would  not  permit  him  to  pledge  the  credit  of  his 
principal :  The  A.  R.  Dunlap,  1  Lowell's  Dec.  850 ;  The  WO^ 
ttnui,  1  Brown's  Ad.  R.  208.^ 

The  peculiarities  which  have  attended  the  enforcement  of  the 
liens '  of  material-men  in  the  United  States,  have  led  to  the  pro- 
mulgation of  some  doctrines  which,  it  is  believed,  were  never  sound 
on  principle  and  which  are  no  longer  authority ;  prominent  amongst 
these  may.be  mentioned  the  dicta,  '*  That  where  the  contract  is 

^  The  text  refen  to  Teiself  in  foreign  portt,  the  peculiarities  which  distingnish  oon- 
tnetB  of  due  character  when  made  in  the  home  port  of  the  resbel  will  be  snhteqiientlj 


*  The  awre  adraiice  of  money  witfaont  anj  hypothecation  does  not,  by  reason  of 
ili  tnfaaeqaettt  application  to  the  payment  of  the  liens,  oonstitate  the  adTaneer  a  Hen 
holder:   Tie  Camd  Boat  W.  A.  BatrU,  S  Benedict  SIC. 

*  A  ooBtrary  doctrine  was  promulgated  in  The  St.  Jago  de  (hAa,  mfra^  bat  was 
not  neceisaiy  fiM*  the  iedsion  of  the  case,  and  has  long  sinee  been  OTermled :  Tk$ 
Kalonum^  10  Wall.  SIS ;  The  Qwf,  9  Id.  7^8 ;  The  Walyrien,  3  Benedict  S94  ; 
The  OammnmeaUk,  SO  Int.  BeT.  Bee.  64  ;   The  Belle  Lee,  IS  Id.  123. 

*  The  master,  howerer,  is  not  the  only  agent  by  whom  liens  can  be  impressed. 
One  who  tonished  snppliea  in  good  faith,  to  any  agent  acting  within  the  usual 
scope  of  his  employment,  will,  prima  faide^  haTC  a  lien  on  the  tcsscI  for  their  psy- 
nent:  The  Steamer  Mt^tropt^^  9  Benedict  83;  The  City  oj  New  York,  3  Blatch. 
a  C.  B.  1S7. 
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made  with  the  owner  in  person,  no  lien  is  implied  ;  that  it  is  only 
the  contracts  which  the  master  enters  into  as  master,  that  specifi- 
cally bind  the  vessel :"  Conkling's  Admiralty  73,  78,  80 ;  St,  J  ago 
de  Cuba,  9  Wheat.  417- 

This  proposition  would  seem  to  imply  a  necessary  connection 
between  lien  and  agency — a  connection  which  may  be  important 
in  the  contracts  of  material-men  and  yet  not  significant  when  ap* 
plicable  to  liens  in  general.  It  is  diflScult  to  understand  on  prin- 
ciple why  one  who  charters  a  ship  or  places  his  goods  on  board  of 
her  for  carriage,  or  who  handles  her  sail  or  moves  her  engines, 
should  be  denied  a  lien  if  the  contract  be  made  with  the  owner 
and  have  a  lien,  if  the  contract  be  made  with  the  master. 

The  presence  of  the  owner  may  defeat  the  authority  of  the 
master,  but  even  where  the  contracts  of  material-men  are  con- 
cerned, it  is  idle  to  say  that  the  mere  presence  of  the  owner  or 
the  fact  that  the  contract  was  made  with  him,  precludes  the  possi- 
bility of  a  credit  given  to  the  vessel.  Nor  is  it  any  defence  to  a 
valid  lien  to  assert  that  the  personal  credit  of  the  owner  would 
have  been  sufiicient,  when  that  in  fact  was  not  relied  on.^ 

Another  error  equally  wide-spread  has  grown  out  of  the  peculiar 
status  of  the  material-men  in  the  admiralty  courts  of  the  United 
States.  By  the  maritime  law  of  this  country,  the  material-man 
has  no  maritime  lien  for  supplies  furnished  or  repairs  made  in  the 
home  port.  This  exception  is  confined  to  one  class  of  contracts, 
viz. :  the  contracts  of  material-men  ;  but  the  exception  has  been 
made  to  swamp  the  rule  and  the  broad  statement  is  not  infrequently 
made,  that  though  the  contract  is  confessedly  maritime,  there  is  no 
lien  implied,  because  it  was  made  in  the  home  port  of  .the  vessel. 
Here  again  it  is  difiicult  to  see  how,  on  reason,  principle  or  au- 
thority this  dicta  can  be  sustained.  All  maritime  contracts  have 
the  same  elements,  the  same  tests,  and  should  be  adjudicated  by* 
the  same  rules:  the  mere  circumstance  that  by  the  maritime  code 
of  the  United  States,  the  material-man  is  denied  the  implied  lien 
which  that  code  affords  to  maritime  contracts  in  general,  can 
scarcely  be  construed  as  warranting  the  dicta  that  the  rule  is,  in 
the  home  port  no  lien  is  implied.     On  the  contrary,  it  is  believed 


^  The  earlier  cases  have  been  oyernilcd,  even  where  the  contracts  of  material- 
men are  concerned  :  The  George  T.  Kenip^  2  Lowell's  Dec.,  480  ;  The  Kuiorama, 
10  Wall.  204;  The  James  Guy,  9  Id.  758;  The  Walyrien^  3  Benedict  394;  11 
Blatch.  241. 
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that,  apart  firom  the  contracts  of  matenal-iDen,  the  maritime  law 
of  the  United  States  makes  no  distinction  between  home  ports  and 
foreign  ports,  and  that  the  residence  of  the  owners,  or,  in  other 
words,  the  home  port  of  the  vessel  is  only  material  when  the  lien 
daimant  is  himself  a  material-man,  or  where  the  claimant  stands 
in  bis  shoes  bj  right  of  subrogation.' 

The  characteristics  of  the  common  law  and  the  maritime  lien  are 
essentially  different.  The  right  of  the  lien-claimant  in  the  first 
dass  is  dependent  npon  possession ;  he  holds  as  against  the  owner 
only.  In  the  latter,  however,  his  rights  are  independent  of  pos- 
session, and  he  holds  not  as  against  the  owner,  but  as  against  all 
the  world. 

If  the  lien-bolder  sells  the  property  by  order  of  a  common-law 
coart,  the  purchaser  takee  the  right,  title  and  interest  which  the 
defendant  bad;  but  if  the  sale  be  made  under  a  decree  of  the 
Admiral^  Court,  the  purchaser  takes  the  property  discharged  of 
all  enemnbrances :  7%«  Steamer  Raleigh^  2  Hughes  44.  *When 
there  is  an  express  hypothecation  the  assignee  may  enforce  his 
lien  in  the  admiralty ;  but  whether  or  not  the  lien  arising  from  an 
implied  hypoAecation  is  lost  by  an  assignment  of  the  claim  must 
be  regarded  as  unsettled:  The  Sarah  I.  Weed,  2  Lowell's  Dec. 
555;  ne  Championj  1  Brown's  Ad.  Rep.  520.  Seamen,  in 
general,  have  a  lien  on  the  ship  for  their  wages,  but  the  master,  by 
our  jurisprudence  law,  has  not.'  He  has  a  lien  on  the  freight  for 
any  advances  which  he  may  have  made :  Drtnktoater  v.  The  Spar-- 
tafiy  1  Ware's  Rep.  149 ;  and  so  likewise  has  a  part  owner  if  the 
ship  be  held  as  partnership  assets ;  but  the  rule  is  otherwise  when 
the  owners  hold  as  tenants  in  common  {The  Lareh^  2  Curtis  427), 
and  an  agreement  '^  to  run  a  vessel  on  shares  '*  does  not  constitute 

*  Seunen  hare  A  lien  ibr  wagei  earned  in  the  home  port  of  the  vessel :  The  Sloop 
CSmtam,  1  Spragne  437.  The  shippers  of  goods  have  a  lien  for  their  transportation 
in  safety,  though  the  voyage  be  confined  to  the  home  port  of  the  vessel :  The  E,  Af. 
McCkeMney^  8  Benediet  ISO ;  15  Blatch.  185.  The  wharfinger  has  a  lien  against  a 
vessel  for  wharfage  in  the  home  port :  The  Kate  Treintdne,  5  Benedict  60  ;  Ex  parte 
Eattom^  5  Otto  6S.  Tag  owners  have  a  lien  for  towage  performed  in  the  home 
port :  The  General  Caesj  1  Brown's  Ad.  334.  Pilots  have  a  lien  against  domestic 
vessels  irrespective  of  local  law  :  The  Alice  Taxnter,  5  Benedict  391. 

*  This  exception  to  die  general  mle  is  hased  on  the  ground  of  the  inconvenience 
which  might  result  if  the  master,  when  his  removal  were  desired,  or  his  wages 
stopped  for  misconduct,  keep  possession  of  the  shio  or  compel  her  sacrifice  when 
abroad. 
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them  partners  :  Webb  v.  Peirce.  1  Curtis  111.  The  master  has  a 
lien  on  the  cargo  for  demurrage,  and  this  is  true  even  though 
demurrage  be  not  expressly  stipulated  for  in  the  bill  of  lading: 
The  IIypenon%  CargOy  2  Lowell's  Dec.  93.' 

The  lien  follows  the  ship  wherever  it  goes,  and  may  be  enforced 
whenever  there  is  a  jurisdiction  to  enforce  it.'  It  is  not  divested 
by  a  forfeiture  of  the  vessel  to  the  government  for  breach  of 
municipal  law  {St,  J  ago  de  Cuba^  9  Wheat.  409),  nor  by  a  sale  to 
a  bona  fide  purchaser  without  notice  {The  Bark  ChuMan^  2  S;ory 
Bep.  456),  nor  by  the  death  or  insolvency  of  the  owner  (The 
Young  Mechanic^  2  Curtis  Rep.  404.) 

The  lien  of  course  may  be  waived  by  act  of  the  parties  or  it  may 
be  lost  by  laches.  The  making  of  an  express  contract  is  not,  how- 
ever, in  itself,  any  waiver  of  the  lien :  Peyroux  v.  Howard^  7 
Pet.  824;  The  Bird  of  Paradue,  6  Wall.  645.  Nor  is  the 
mere  taking  of  a  note  for  the  debt,  unless  it  can  be  shown  that 
the  contract  was  to  accept  the  lesser  security  for  the  greater:  Xe- 
land  V.  The  Medora,  2  Wood,  k  Minot  100.  The  lien  should  be 
enforced  within  a  reasonable  time,  and  if  this  be  not  done,  it  is  at 
the  risk  of  the  lien-holder.  But  when  the  interests  of  third  parties 
are  not  affected,  the  lien  will  be  enforced,  notwithstanding  a  very 
considerable  time  may  have  elapsed. 

The  state  Statute  of  Limitations  will  not  in  such  a  case  be 
regarded  as  a  bar :  The  D.  if.  French^  1  Lowell's  Dec  43 ;  but 
when  the  rights  of  third  parties  will  be  afTected,  or  where  there  is 
danger  of  injustice  being  done,  the  rule  of  diligence  will  be 
upheld :   The  Royal  Arch,  Sunbury  Rep.  269. 

Theodore  M.  Etting. 

I  There  is  no  lien  in  faTor  of  one  who  has  paid  an  insurance  companj  the  pire- 
miums  on  a  policy  of  insurance  on  a  Tcssel  eft'ecleii  by  hor  owner.  The  contract 
in  such  A  case  is  one  for  the  benefit  of  the  owner ;  and  if  the  vessel  be  lost  the 
money  is  paid  to  him,  not  to  adrancer.  But  if  one  make  advances  on  the  credit  of 
the  vessel,  or  if  one'i:  services  have  been  of  such  a  character  as  to  constitnte  him  a 
lien-holder,  ho  niny  insure,  and  in  the  event  of  a  loss  the  money  foUows  the  lien : 
Tlie  Jofin  T,  Moore,  3  Wood's  Rep.  61. 

>  It  has  been  held  tiiat  a  citizen  of  Canada  may  enforce  in  our  courts  a  maritiina 

lien  for  supplies  furnished  to  an  American  vessel,  thoujrh  no  such  lien  could  hare 

been  enforced  in  the  place  at  which  the  contract  was  made  or  supplies  furnished : 

The  Champion  J  1  Brown's  Ad.  Rep.  520. 

*     Philadelphia. 

(7b  be  continued,) 
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RECENT    ENGLISH    DECISIONS. 

Court  of  Appeal. 

RATNER  V.  PRESTON. 

After  the  dale  of  a  oontraet  for  tlie  Mie  of  a  boiue,  and  before  conpletioii  of  tf» 
Fnchaae,  the  boose  was  damaged  by  fire,  and  the  Tcndors  receired  the  insoraiioe 
momej  froa  the  iasoranee  oompaa/  ander  a  policy  existing  at  the  date  of  the  eoa- 
^weL  The  eoalnet  oontahied  no  reference  to  the  Insursnoe.  In  an  action  hj  the 
pnrchaeera  against  the  Tendon :  HMf  per  Cottov  and  Bnfirr,  hM.  (dbww 
tfsals  JAMas,  li.  J.)*  that  the  pnrchaeers  were  not  entitled  to  recoTer  the  moneys 
ftom  tfie  rendors,  or  to  be  allowed  to  have  the  amount  dedacted  fVtan  their  par- 
fhase  iBoiiiy,  or  to  Imve  the  moneys  applied  to  reinstatement  of  the  premises. 

Fer  Jambs,  L.  J.  The  pnrchasen  were  entitled  to  succeed  in  their  action,  en 
the  ground  that  the  relation  between  die  Tenders  and  purdiasers  became  and  was, 
hi  law,  as  from  the  date  of  the  oontraol,  and  up  to  the  completion  of  it,  the 
of  trustees  and  eettui  qw€  fmitf,  and  that  the  trustees  received  the  insurance 
by  reason  of  and  as  the  actual  amount  of  the  damage  done  to  the  trust  property. 

J«dgment  of  Jmbbl,  M.  R.,  43  L.  T.  Rep.,  N.  8.  18,  affirmed. 

On  the  Slst  of  Jaly  1878,  the  plaintiffii  entered  into  a  contract 
with  the  defendants  for  the  purchase  of  a  house  in  Liverpool  for 
tlie  mm  of  81002.  The  house  at  the  time  was  insured  against  fire 
hj  the  defendants  with  the  Liverpool  and  Globe  Insurance  Com- 
pany, but  the  contract  contained  no  reference  to  this  insurance. 

Soon  after  the  date  of  the  contract,  and  before  the  completion 
of  the  purchase,  the  house  was  damaged  by  fire  to  the  extent  of 
800/.,  which  sum  was  paid  to  the  defendants  by  the  insurance 
company,  who  were  not  then  aware  of  the  contract  for  sale. 

The  vendors  (who  were  trustees  under  a  will),  refused  either  to 
hand  over  the  money  to  the  purchasera  or  to  expend  it  in  rein- 
stating the  premises,  and  the  purchasers  then  brought  this  action. 

Jbssbl,  M.  R.,  considering  himself  bound  by  authority,  held, 
that  in  the  absence  of  express  provision  in  the  contract,  the  pur- 
chasers were  not  entitled,  as  against  the  vendors,  to  the  benefit  of 
die  insurance  money,  either  by  ^ay  of  abatement  of  the  purchase- 
money  or  in  reinstatement  of  the  premises.  (43  L.  T.  Rep.  N. 
S.  18),  and  plaintiff  appealed. 

Cotton,  L.  J. — It  was  contended  by  the  appellants  that  they 

were  entitled  to  the  moneys,  1,  on  general  principles,  irrespective 

of  any  special  circumstances  alleged  to  exi.st  in  this  case ;  2,  under 

the  provisions  of  the  Act  of  14  George  III.,  ch.  78,  either  alone 

or  with  the  aid  of  the  special  circumstances  of  this  case.     On  the 
Vol.  XXX.— W 
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first  point,  it  was  urged  that,  although  the  contract  did  not  men- 
tion the  policy,  it  gave  the  plaintiffs,  as  purchasers,  a  right  to  all 
contracts,  to  the  benefit  of  which  the  vendors  were  entitled,  and 
of  which  the  execution  would  be  beneficial  to  or  improve  the  thing 
purchased.  This  was  inconsistent  with  one  of  the  conditions  on 
the  back  of  the  policy,  which  stipulated  that  assigns  of  the  pro- 
perty, with  certain  exceptions  (not  including  a  purchaser),  should 
not  be  entitled  to  the  benefit  of  the  insurance.  But,  indepen- 
dently of  that  objection,  I  am  of  opinion  that  the  contention  of 
the  appellants  cannot  prevail.  The  contract  passes  all  things 
belonging  to  the  vendor  appurtenant  to,  or  necessarily  connected 
with,  the  use  and  enjoyment  of  the  property  mentioned  in  the 
contract,  but  not,  in  my  opinion,  a  collateral  contract,  and  snch, 
in  my  opinion  at  least,  independently  of  the  Act  of  George  III., 
the  policy  of  insurance  is.  It  is  not  a  contract  limiting  or  affect- 
ing the  interest  of  the  vendors  in  the  property  sold,  or  affecting 
their  ris^ht  to  enforce  the  contract  for  sale.  For  it  is  conceded 
that,  if  there  were  no  insurance  and  the  buildings  sold  were  burnt, 
the  contract  for  sale  would  be  enforced.  It  is  not  even  a  contract 
in  the  event  of  a  fire  to  repair  the  building,  but  a  contract,  in  that 
event,  to  pay  the  vendor  a  sum  of  money  which,  if  received  by 
him,  he  may  apply  in  any  way  he  thinks  fit.  It  is  a  contract  not 
to  repair  the  damage  to  the  building,  but  to  pay  a  sum,  not  exceed- 
ing the  sum  insured,  as  the  money  value  of  the  injury.  In  my 
opinion,  the  contract  of  insurance  is  not  of  such  a  nature  as  to 
pass,  without  apt  words,  under  a  contract  for  sale  of  the  thing 
insured.  But  the  appellants'  case  was  put  in  another  way.  It 
was  said  that  a  vendor  is,  between  the  time  of  the  contract  being 
made  and  being  completed  by  conveyance,  a  trustee  of  the  pro- 
perty for  the  purchaser,  and  that  as,  but  for  the  fact  of  the  legal 
ownership  of  the  building  insured  being  invested  in  him,  he  could 
not  have  recovered  on  the  policy,  he  must  be  considered  as  k 
trustee  of  the  money  recovered.  I  think  that  this  cannot  be  main- 
tained. An  unpaid  vendor  is  a  trustee  in  a  qualified  sense  only, 
and  is  so  only  because  he  has  made  a  contract  which  a  court  of 
equity  w^ill  give  effect  to  by  transferring  the  property  sold  to  the 
purchaser,  and,  so  far  as  he  is  a  trustee,  he  is  so  only  in  respect 
of  the  property  contracted  to  be  sold.  Of  this  the  policy  is  not  a 
part.  A  vendor  is  in  no  sense  a  trustee  for  the  purchaser  of  rents 
accruing  before  the  time  fixed  for  completion,  and  here  the  fire 
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ocenrred,  and  the  right  to  recover  the  money  accrued  before  the 
di^  fixed  for  the  completion.  The  argument  that  the  money  is 
received  in  respect  of  property  which  is  trust  property,  is,  in  my 
opinion,  fallacious.  The  money  is  received  by  virtue  or  in  respect 
of  the  contract  of  insurance,  and  though  the  fact  that  the  insured 
had  parted  with  all  interest  in  the  property  insured  would  be  an 
answer  to  the  claim,  on  the  principle  that  the  contract  is  one  of 
indemnity  only,  this  is  very  different  from  the  proposition  that  the 
money  is  received  by  reason  of  his  legal  interest  in  /the  property. 
It  remains  to  be  considered  whether  the  statute  of  14  Geo.  III., 
ch.  78,  can  give  the  plaintiffs  any  right  to  the  money.  In  my 
opinion  the  statute  does  not,  of  itself,  so  connect  the  money  with 
the  land  sold  as  to  entitle  the  plaintiffs  successfully  to  contend  that, 
under  the  contract,  they  are  entitled  to  Ae  money .^  *  *  * 

Bkvtt,  L.  j.^  delivered  a  concurring  opinion. 

JaueSj  L.  J.— I  am  unable  to  concur  in  affirming  the  judgment 
of  the  Master  of  the  Rolls.  According  to  my  view  of  the  case, 
the  plaintifi'  contention  is  founded,  not  only  on  what  I  may  call 
the  natoral  equity  which  commends  itself  to  the  general  sense  of 
the  lay  world  not  instructed  in  legal  principles,  but  also  on  the 
artificial  equity  as  it  is  understood  and  administered  in  our  system 
of  jurisprudence.  I  am  of  opinion  that  the  relation  between  the 
parties  was  truly  and  strictly  that  of  trustee  and  cestui  que  trust 
I  agree  that  it  is  not  accurate  to  call  the  relation  between  the 
vendor  and  purchaser  of  an  estate  under  a  contract,  while  the  con- 
tract is  infierij  the  relation  of  trustee  and  cestui  que  trust  But 
that  is  because  it  is  uncertain  whether  the  contract  will  or  will  not 
be  performed,  and  the  character  in  which  the  parties  stand  to  one 
another  remains  in  suspense  as  long  as  the  contract  is  in  fieri. 
But  when  the  contract  is  performed  by  actual  conveyance,  or  per- 
fi>rmed  in  everything  but  the  mere  formal  act  of  sealing  the  en- 
grossed deeds,  then  that  completion  relates  back  to  the  contract, 
and  it  is  a  thing  ascertained  that  the  relation  was  throughout 'that 
of  trustee  and  cestui  que  trust.  That  is  to  say,  it  is  ascertained 
that,  while  the  legal  estate  was  in  the  vendor,  the  beneficial  or 
equitable  interest  was  wholly  in  the  purchaser.     And  that  is,  in 


*  The  rest  of  tiie  opinioa  being  upon  the  statate,  is  omitted  as  not  of  general 
interest. 
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mj  opinion,  the  correct  definition  of  a  trust  estate.  Whenever 
that  state  of  things  occurs,  whether  by  act  of  the  parties  or  by 
act  or  operation  of  law,  whether  it  is  uscertained  from  the  first  or 
after  a  period  of  suspense  and  uncertainty,  then  there  is  a  com- 
plete and  perfect  trust.  The  legal  owner  is  and  has  been  a  trus- 
tee, and  the  beneficial  owner  is  and  has  been  a  cestui  que  trust. 
This  being  the  relation  between  the  parties,  I  hold  it  to  be  an  uni- 
Tersal  rule  of  equity  that  any  right  which  is  vested  in  a  trustee, 
any  benefit  which  accrues  to  a  trustee  from  whatever  source  or 
under  whatever  circumstances,  by  reason  of  his  legal  ownership  of 
ihe  property,  that  right  and  that  benefit  he  takes  as  trustee  for  the 
beneficial  owner.  If  the  policy  of  insurance  in  this  case  were  a 
collateral  contract,  such  as  the  policy  which  a  creditor  effects  on 
the  life  of  his  debtor,  the  case  would  be  wholly  different.  But  a 
policy  of  fire  insurance  is  not,  in  ray  opinion,  a  collateral  contract ; 
it  is  not  a  wagering  contract — a  contract  that  if  a  fire  happened, 
then  a  certain  sum  of  money  shall  be  paid  to  the  insurer — but  it 
is,  in  terms  and  in  effect,  a  contract  that,  if  the  property  is  injured, 
the  insurance  company  will  make  good  the  actual  damage  sustained 
by  the  property.  That  damage,  and  that  damage  only,  gives  the 
right,  and  is  the  measure  of  the  right,  and  it  seems  to  me  impossi- 
ble to  say  that  it  is  not,  by  reason  of  the  legal  ownership,  and  in  res- 
pect solely  of  the  injury  done  to  that  legal  ownerahip,  that  the  right 
to  recover  from  the  insurance  company  accrued  to  the  insurer.  If 
the  fire  in  this  case  had  happened  through  the  wrongful  or  negligent 
act  of  a  third  person,  while  the  contract  was  in  fieri^  the  legal  right 
to  sue  for  the  damage  would  be  in  the  vendor ;  but  on  the  comple- 
tion of  the  contract  the  purchaser  would  be  entitled  to  use  the  name 
of  the  vendor  as  his  trustee,  to  sue  for  the  damage  so  sustained ; 
or,  if  the  damages  had  actually  been  recovered  in  the  interval,  to 
recover  the  damages  from  the  vendor.  And  it  appears  to  me  that 
there  is  no  distinction  in  principle  between  this  right  and  the  right 
of  the  purchaser  to  use  the  vendor's  name  in  an  action  on.  the 
contract  of  indemity  against  loss  by  fire,  which  the  policy  of 
insurance  is.  It  is  not,  in  my  view  of  the  case,  at  all  material  to 
consider  what  would  be  the  case  if,  after  actual  conveyance  and 
during  the  currency  of  the  policy,  a  fire  had  occurred.  The  vendor 
in  that  case  would  have  no  right,  as  between  him  and  the  insurance 
oflice,  and  the  purchaser  would  have  no  ripht  of  action,  because 
one  of  the  conditions  of  the  policy  excludes  it,  and,  independently 
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of  tliat  condition  the  policy  would  or  might,  probably,  be  held  not 
to  nm  with  the  land  in  the  hands  of  the  subsequent  owner.  And 
in  that  case  there  would  not  be  that  which  is  the  foundation  of 
the  right,  the  legal  ownership  and  right  in  one  person  and  equita- 
ble ownership  in  another.  No  doubt  it  is  a  mere  accident  that 
there  was  such  a  policy,  and  there  was  such  a  right.  The  pur- 
diasets  could  not  have  complained  if  there  had  been  no  insurance. 
B«t  that  has  occurred  in  a  great  variety  of  cases  in  which  equitable 
ri^ts  luiTe  arisen.  Where  there  are  a  creditor,  a  debtor  and  a 
surety,  and  the  surety  finds  out  that,  by  something  to  which  he  is 
not  privy  and  of  which  he  had  never  heard,  somebody  else  had 
become  surety,  or  the  creditor  had  obtained  security,  the  surety 
has  a  right  to  obtain  contribution  from  such  surety,  or  to  obtain 
such  security  as  the  case  may  be,  and  the  creditor  releasing  such 
surety  or  parting  with  such  security',  would  probably  find  himself 
in  considerable  peril.  In  the  same  city  in  which  this  controversy 
has  arisen,  there  occurred  some  time  ago  a  great  destruction  of 
ptepei'ty  by  reason  of  an  explosion  of  gunpowder  caused  by  a  fire. 
Henses  were  damaged,  not  by  fire,  but  .by  the  explosion  dLused  by 
a  fire  in  another  neighboring  place.  The  insurance  office  thought 
that  it  was  ibr  their  interest  to  be  very  liberal,  and  treat  the  dam* 
wgp  from  the  ejq[>losion  as  a  damage  from  fire  within  the  policies, 
and  to  pay  accordingly:  This  was  a  mere  act  of  liberality.  They 
thought  it  was  for  their  permanent  benefit,  commercially,  to  be 
liberal,  and  they  were  liberal  accordingly  :  Taunton  v.  Royal  Ins. 
(h.j  2  Hem.  k  Mil.  185.  I  cannot  myself  doubt  that,  if  a  trustee 
or  a  vendor  who  had  become  trustee  by  the  completion  of  his  con- 
tract had  received  the  bounty,  he  would  have  received  it  by  resson 
of  his  trusteeship,  and  would  have  had  to  give  it  up  to  his  cettui 
jue  truH  and  purchaser.  In  my  view  of  the  case,  it  is  perhaps 
uiAieoessary  to  refer  to  the  Act  of  Parliament  as  to  fire  insurance ; 
but  the  act  seems  to  me  to  show  that  a  policy  of  insurance  on  a 
house  was  considered  by  the  legislature,  as  I  believe  it  to  be  con- 
sidered by  the  universal  consensus  of  mankind,  to  be  n  policy  for 
the  benefit  of  all  persons  interested  in  the  property,  and  it  appears 
to  me  that  a  purchaser,  having  an  equitable  interest  under  a  con- 
tru^  of  sale,  is  a  person  having  an  interest  in  the  house  within  the 
meaning  of  the  act.  I  believe  that  there  is  no  case  to  be  found  in 
which  the  liability  of  the  insurance  office  has  been  limited  to  the 
value  of  the  interest  of  the  insured  in  the  house  destroyed.     If  a 
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tenant  for  life,  having  insured  his  house,  has  the  house  destroyed 
or  dama<:;ed  by  fire,  I  have  never  heard  it  suggested  that  the 
insurance  office  could  cut  down   his  claim  by   showing  that  he 
was  of  extreme  old  age,  or  suffering  from  a  mortal  disease.     In 
the  case  of  CoHingridge  v.  Royal  Exchange  Assurance  OarporatioK, 
L.  R.,  3  Q.  B.  Div.  173,  the  vendor  recovered  the  whole  amount 
of  the  loss,   although  it  was  absolutely   certain,  having  regard 
to   the   solvency  of  his   purchaser,  that   he  would   really   never 
suffer  any  loss  at  all,  personally  or  otherwise  than  as  trustee  for 
such  purchaser.     Of  authority  on  the  subject  there  is,  no  doubt, 
the  express  decision  of  Kindeksley,  V.  C,  against  the  plain- 
tiff;   but  against  that  there  are  to  be  set  off  the  very  distinct 
opinions  of  Lord  St.  Leonards  and  Parker,  Y.  C,  men  of  great 
knowledge  of  equity,  and  of  great  accuracy  and  sense  in  their 
dicta.     But  I  prefer  to  rest  my  judgment  on  the  fact  that  the 
relation  between  the  vendor  and  purchaser  became,  and  was  in 
law,  as  from  the  date  of  the  contract,  and  up  to  the  completion 
of  it,  the  relation  of  trustee  and  cestm  que  trusty  and  that  the 
trustee  received  the  insurance  money  by  reason  of,  and  as  the 
actual  amount  of  the  damage  done  to  the  trust  property.     The 
plaintiffs  put  their  case  also  on  the  ground  of  the  representations 
made  to  them  by  the  defendants*  solicitor  and  agent.     What  took 
place  appears  to  me  to  be  this:   The  solicitor  said  to  the  pur- 
chasers, '^I  do  not  know  who  is  entitled,  but  the  vendors  are  the 
only  persons  who  have  a  legal  claim,  and  I  will  make  the  claim 
accordingly,  whichever  is  entitled,"  and  the  purchaser  left  the 
matter  in  his  hands.     Now  the  purchasers  could,  at  that  time, 
have  applied  to  the  office  to  compel  the  money  to  be  laid  out  in 
restoring  the  building.     And  I  am  of  opinion    that,  when    the 
money  was,  under  these  circumstances,  obtaine<I  from  the  office, 
it  reached  the  vendors*  hands,  according  to  the  then  rights  of  the 
parties,  as  between  them  and  the  insurance  office  ;  that  is  to  say. 
as  money  which  ought  to  be  laid  out  in  reinstating  the  premises , 
or,  in  other  words,  as  money  which  the  purchasers  alone  bad  any 
real  and  substantial  interest  in. 

Upon  the  first  blush  this  decision  seems  stance,  one  of  the  conditions  endorsed 

tcarcely  consistent  with  equity,  but  the  on  the  policy  stipulated  that  a88ig:n8  of 

pnrticnlar    facts    of    the    case    disclose  the  policy,  with  certain  exceptions  (not 

grounds  for  decision  which,  apart  including  a   purchaser),  should    not  be 

from   prciicral  principles,  give  a  special  entitled  to  the  benefit  of  the  insurance, 

complexion  to  the  case  itself.     For  in-  The   policy  of  insurance  was,    as  was 
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nad  bj  Corroir,  L.  J.,  a  colUtenl  con- 
tract. It  wtt  a  contract,  not  to  repair 
the  damage  to  the  bailding,  but  to  paj 
a  fam  not  exceeding  the  tiim  inrared,  as 
tiia  flMniey  rahn  of  the  injary. 

ia  not  the  rendor.  in  tiia  interim 
the  aaking  of  the  eo^traet  and 

iplelioa  bj  a  conrejanee,  a  tmelee 
of  the  pwiimy  for  the  pnrcfaaierf  Lord 
Jnrtlee  Cottos  thinks  not,  an  unpaid 
betng  a  tmatee  in  a  qnalifled 

onljy  t.  «.,  onlj  in  respect  of  the 
piopqilf  contraeled  to  be  sold.  Of  dns 
die  policy  is  not  a  part. 

Tbe  money,  be  it  obserredf  is  laeeiYad . 
by  Tirtae  of  the  contract  of  insnraneey 
sad  dMMgh  the  Ibct  that  the  insnred  had 
parted  with  all  interest  in  the*  propeity 
insared  voold  be  an  answer  to  the  daim, 
on  tin  principle  tiiat  the  contract  is  one 
of  IndiMwilj  only,  this,  as  the  Lord 
JiBiiea  says,  is  Tery  diflbrent  from  the 
•pniparitioB  that  tlie  money  is  receiTed 
^  wsnn  of  his  legal  interest  in  the 
property.  In  the  case  of  Qarthn  ▼• 
ia^raa,  SS  L.  J.  Ch.  478,  relied  on  by 
the  appellants.  Lord  St.  Lbokaum 
(Chanoellor),  alBnning  a  decree  of 
KvtOHT  Bxucv,  V.  C,  declared  that 
the  porchaser  from  a  mortgagee  of  a 
lease  was  entitled  to  the  benefit  of  a 
pt^cy  of  insorance  effbcted  in  pursnanee 
of  a  eorenant  contained  in  the  lease  In 
the  joint  names  of  the  lessor  and  lessee, 
and  ordered  the  defendant,  the  lessee,  to 
ecwcnr  with  the  landlord  in  giTing  a 
receipt  for  die  money.  Bnt  there  tbe 
ksse  contained  a  provision  that  any 
money  recovered  on  the  policy  should  be 
laid  ottt  in  reinstating  the  baildings  in* 
jnred  by  fire.  Upon  this  gronnd  the 
decision  was  based ;  and  this  is  the  riew 
of  the  case  expressed  by  Kiwdbb^lbt, 
V.  C,  in  Lea  r.  WkUele^,  85  L.  J.  Cli. 
412.  See  Law  Rep.,  2  Eq.  143 ;  35  L. 
J.  Ch.  412  :  14  W.  R.  534  ;  Lagrane  t. 
U.  M.  /m.  Co.,  14  L.  T.  (N.  8.)  472, 
v.  C.  K.  This  is  manifestly  very  differ- 
ent from  the  state  of  facts  disclosed  in 
the  case    before    ns,    there   being   in 


Garden  t.  Ingram^  iicpra,  an  express 
covenant  or  provision  in  the  subject- 
matter  of  sale  relating  to  the  disposi- 
tion of  the  money  recovered  nnder  a 
policy.  Dyram  v.  fVitml,  ft  De  G.  4 
8m.  343,  also  relied  npon  by  the 
appellants,  was  cKehon  only,  not  a  de- 
cision, and  need  not,  therefore,  be  fur- 
ther considered.  In  Norru  v.  ITor- 
nsoa,  2  Madd.  268,  a  remainderman 
received  the  balance  of  a  fnnd  received 
by  a  previoos  tenant  for  life,  cm  account 
of  a  policy  efiected  by  anch  tenant  for 
life,  bat  be  did  so  because  the  executor 
and  residuary  legatee  of  the  tenant  for 
life  had  by  his  will  treated  the  fond  as 
appropiiated  for  the  benefit  of  the 
remainderman. 

Against  these  there  is  the  direct  deci- 
sion of  KiiTDBBSLBT,  V.  C,  in  IheU  v. 
Adam,  12  W.  R.  683;  33  L.  J.  Ch. 
689 ;  10  L.  T.  (N.  8.)  287..  Also,  a 
portion  of  the  judgment  of  Lord  Eldosi 
in  /Mm  v.  MeUer,  6  Ves.  349,  quoted 
by  the  Master  of  the  Rolls,  whidi  to 
some  extent  supports  the  view  of  the 
vice-chancellor  in  the  case  referred  to. 

Bbbtt,  L.  J.,  expressed  his  opinion 
that  the  subject-matter  of  insurance  is  a 
different  thing  from  the  subject-matter 
of  the  contract.  The  subject-matter  of 
insurance  may  be  a  house  in  a  fire 
policy,  or  premises  in  a  fire  policy ;  or 
may  bo  a  ship,  or  goods,  or  several 
other  things,  in  a  marine  policy.  But 
the  subject-matter  of  the  contract  is 
money.  There  was  a  contract  of  pur- 
chase and  sale  between  the  plaintiffs  and 
the  defendants  in  respect  of  the  premises 
insured,  but  not  with  regard  to  the  sub- 
ject-matter of  the  contract,  which  is 
money,  and  money  only. 

Lord  Justice  Bkett  deems  it  wrong 
to  say  that  the  one  is  a  trustee  for  the 
other,  for  if  the  vendor  were  a  trustee 
of  the  property  for  the  vendee,  it  would 
seem  to  follow  that  all  the  product,  all 
the  value  of  the  property  received  by 
the  vendor,  from  the  time  of  the  making 
of  the  contract,  ought  to  belong  to  the 
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Tondcc.  The  Lord  Justice  thou;;! it,  with 
all  dcferenrc,  that  that  was  not  law. 
Tlicrcforo,  he  vtiitured  to  doiiht  wiicthcr 
the  one  was  ever  ti  trustee  for  the  other. 
They  are  <»iily  parties  to  a  eoutiact  of 
Tcndor  and  purt-hiiser,  of  which  the 
conrt  of  e<|uity  will,  under  certain  wr- 
cnmst&nccs,  decree  a  specific  perform* 
ance. 

Bnt  even  if  tlie  vendor  was  a  trustee 
for  the  vendee,  the  controct  of  insur- 
ance is  not  a  contract  wltich  runs 
with  the  land.  It  is  a  mere  personal 
contract,  and  unless  the  contract  i, 
a8signed  tlicix;  can  Ik*  no  suit  or  action 
maintained  upon  it,  except  lietween  the 
ori«;inal  parties  to  it.  At  common  law, 
with  regard  to  marine  insurances,  it  has 
always  been  held  that  where  there  is  a 
policy,  and  where  the  subject-matter  of 
the  insurance  is  i<old  by  contract  during 
the  running  of  the  policy,  no  interest 
under  the  policy  passes  unless  it  is  made 
part  of  the  contract  of  purchase  and 
sale,  so  that  it  would  l)c  considered  in  a 
court  of  equity  as  assigned.  In  Rncles 
T.  Innes,  11  M.  &  W.  10,  it  was  decided 
that  **  a  person  who  assigns  away  his 
interest  in  a  ship  or  goods,  after  effect- 
ing a  policy  of  insurance  upon  them, 
and  lx>fore  the  loss,  cannot  sue  upon  the 
policy,  except  as  trustee  for  the  ossignee, 
in  a  case  where  the  policy  is  handed 
over  to  him  upon  the  assigimient,  or 
there  is  an  agreement  that  it  shall  he 
kept  alive  for  his  benefit." 

Such  was  the  opinion  of  l)oth  Lord 
Abinger  and  Lord  Wenslkydale. 
And  QuAiK,  J.,  in  the  case  of  North  of 
England  Purt  Oil  Cake  Co,  v.  Archangel 
Maritime  Insurance  Co.^  Law  Ucp.,  10 
Q.  B.  249  (1875),  lays  it  down,  in 
A(x:ordance  with  the  treatises  of  Arnold 
and  Fliillips,  that  *'on  the  sale  of  a 
thing  insured  no  interest  in  the  poVicy 
passes  to  the  vendee  unless  at  the  time 
of  the  sale  the  policy  Ikj  assi;jned  either 
expressly  or  impliedly.*'  Such  appears 
to  have  always  been  the  rule  in  courts 
of  law  ;  and  Kindebblet,  V.  C,  seems, 


in  Lees  v.  Whitehy^  supra^  to  lay  it 
down  as  the  wcll-scttlcil  ami  recognised 
rule  in  courts  of  c<iuity.  The  action  for 
money  hod  and  received  wuk  always,  as 
Brett,  L.  J.,  said  in  tlic  course  of  his 
opinion,  treated  at  common  law  as 
founded  upon  equity,  and  therefore,  the 
decision  in  this  case,  whatever  it  ought 
to  be,  would  be,  in  his  opinion,  the 
same,  whether  it  sliould  be  considered  to 
be  a  decision  at  common  law  or  in 
equity. 

In  Hill  V.  Cumberland^  ^.,  /VoCeD* 
tion  Co.  (1868),  59  Penn.  St.  474,  the 
owner  of  buildings  injured  them  against 
fire,  and  afterwards  cnterctl  into  a  con- 
tract to  sell  them.  Ueldj  that  he  had  an 
insorable  interest  in  the  property,  not* 
withstanding  the  stipulation  in  the  policy 
that  if  the  property  **bc  alienated  by 
sale  or  otherwise,"  or  **  transferreil  by 
any  contract  or  change  of  partnership  or 
ownership,"  the  policy  should  be  void. 
At  the  time  of  the  loss  a  portion  of  the 
purchase-money  remained  unpaid,  and 
no  conveyance  had  been  made.  Sec  also 
Washington,  ffc,  Ins.  Co.  v.  Kelly,  dS 
Md.  4SI  (1870),  to  the  same  effect. 

The  vendor  in  a  contract  of  sale  of  a 
factory  and  mm^hinery,  who  retains  the 
legal  title  until  payment  of  the  purchase- 
money,  has  an  insurable  interest  in  the 
machinery  as  well  as  the  buildings,  and 
may  procure  an  insurance  npon  the  pro- 
perty itself,  and  not  merely  his  equitable 
interest  in  it :  Wood  v.  Northurestem 
Ins.  Co.,  46  N.  Y.  421  (1871). 

The  vendee  bears  the  losses  as  well  as 
the  benefits  between  the  dates  of  pur- 
chase and  consummation.  Greaves  v. 
Gamide,  I^g.  Gaz.  Rep.  1  (Pa.,  1869)  ; 
Kitts  V.  Massasoit  Ins.  Co.,  56  Barb. 
177  (N.  Y.,  1867)  ;  IIUtAcock  v.  AT.  W. 
Ins.  Co.,  26  N.  Y.  68,  and  Fhefps  v. 
The  Gthhard  Fire  Ins.  Co.,  9  Bosw, 
404,  are  authorities  on  the  subject  of 
transfer  of  title  and  assignment  of  policy, 
but  have  little  bearing  on  die  present 
case. 

The  value  of  the  bargain  it  not  tbt 
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of  dmamgn  in  an  action  for 
breadi  of  oootract,  bat  llie  actual  con- 
sideratioo :  Aria^  T.  T^ai^KM,  M  Penn. 
St.  att  (1978).  And  if  moneji,  to 
bn  letarned  with  interest:  ArCaa^  t. 
if.'j  Admfr,  10  Caacj  41f ;  Dmmn  r. 
JOm;  U.  Sit ;  Gnkem  t.  O.'m  £*'», 
U.  47». 
Ikw,  the  pottej  of  inannMi,  or  the 
paid  npoQ  a  fdky  oC  iaawaaoo 
tke  eonpletkHi  of  aeontractlbr 
tke  pvidiaae  of  tbe  pveniMa  inaared, 
m  aabjcct-matter  of  tlw  ooayrael 
vendor  and  Tendeef  nnkif 
apedflally  ncntioiied  or  deariy  imfliad. 
Tba  Tondor  may  nqnire  die  eoaqdetioB 
of  tke  eoBtraet  on  Ae  part  of  the  Tendca, 
or  tke  Tondee  nay  perhapa  denand  the 
mvB  of  Ida  depoaic,  with  Interert,  if 
dM  pnaaiaaa  haTai  in  the  inlerini  between 
Ae  aaldBff  of  the  contract  and  the 


fcrthe 


Jit       a^m       UM^  WHin  ,         ■■■■■■■I       mammtimtmf 

to  Lord  Jnttioe  Butt,  ihe 
ia  fld«  "« tnetee  of  the  property 
'"  («9N«);  but  ha  cannot 
nnr  ruwranonf  lor  aocn 
wnald  not  ha  the  identical  preniMi  bar- 
te,  nor  yet  ihe  amonnt  oC  the 
money,  for  diat  would  relate 
to  anuthci  contract  between  the  reiidor 
end  a  ftranger  which  had  fbtaaed  no  part 
of  the  contract  between  Tcndor  and 
mndofi  Where  no  depoeit  baa  been 
pvd  the  neaaore  of  damagea  is  the 
injniif  and  trouble  incarred  by  Tcndee 
in  endearoting  to  procnre  a  title; 
Dmmn  t.  MSkr,  tiq>ra;  but  be  cannot, 
in  addition,  recorerdainaget  for  dieloet 
of  the  bargiMn :  Id« 

ia  the  ptindpel  case  lefcienee  ia 
DHde  to  14  Geo.  S,  c  78.  Apart 
fton  dw  ftct  that  diat  act  embraoea 
only  die  metropolitaa  Umiti  of  Lon- 
don, It  directi  the  application  of  the  in^ 
money  by  the  inanrance  com* 
''nponlhereqneatof  any  peraon 
or  persons  intereated  in  or  endded  unto 
any  boose  or  houses,  or  other  buildings 
Vol.  XXX.— 18 


which  may  hereafter  be  burnt  down, 
demolished  or  damaged  by  fire,  or  n|ion 
any  grounds  of  suspicion  that  the  owner 
or  owners,  occupier  or  occupiers,  or 
other  person  or  persons,  who  shall  hare 
Insured  the  same,  hare  been  guilty  of 
fVand,  or  of  wilfully  setdng  their  houae, 
Ae.,  on  lire,  to  cause  the  insurance 
money,  aa  for  as  tbe  same  will  go,  to  be 
laid  out  and  expended  towards  rebuild* 
ing,**  Ac.,  '*  unless  sufldent  security  be 
giren  that  the  insurance  money  shall  be 
expended  as  aforesaid  ;*'  "  or  unlem  the 
said  insurance  money  shall  be  within 
sfxty  days  settled  and  disposed  of  to  and 
amongst  all  the  contending  pnrties,  to 
the  satisfaetion  and  approbation  of  sneh 


ti 


A  oonMeration  of  this  net  was  elimin- 
ated from  the  discussion  of  the  cam 
before  us  because  no  such  notice  aa  that 
required  by  the  act  waa  given,  and  no 
suspicion  of  firaud  or  of  arson  attached 
to  ;die  owners  or  occupiers  thereof.  And 
therefore  the  act  did  not  apply.  Indeed, 
it  ia  dear  that  thia  statute  has  no  refer- 
ence to  a  mere  executory  contract  bo- 
tween  rendor  and  vendee,  but  baa  for  its 
object  the  protection  of  all  those  having 
exisdng  interests  in  or  ownerships  of 
the  premises,  under  certain  drcum- 
stances.  So  far,  therefore,  it  su|k 
ports  the  viewt  taken  in  the  cases  before 
dted. 

In  conclusion,  a  court  cannot  dbcree  a 
spedfic  performance  of  an  impossibiKty 
which  accident  or  the  hand  of  God  has 
ciTected.  It  can  at  most  restore  to  the 
vendee  his  depodt-mouey,  with  interest. 
It  cannot  set  up  a  contract  where  no 
contract  existed.  How  far  the  insurance 
company  would  be  justified  in  with- 
holding the  money  payable  on  the  policy 
must  depend  entirely  upon  the  tci  ms  of 
tbdr  policy  relative  to  its  assif^ment, 
die  projected  change  of  ownership,  and 
any  notices  required  by  thcjn.  hat  cjo 
have  no  bearine  upon  a  contract  between 
vendor  and  vendee  in  which  the  exist- 
enoe  of.  the  policy  of  insurance  is  ndthei 
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expressed  or  implied,  much  less  itself 
asi:i<'iied  or  (onMvcd. 

Tlic  eas'cs  liclore  cited  on  the  subject 
of  the  measure  oi"  dama^^os  were  instances 
of  parol  a^rccnuiits  or  contracts  for  tlie 
salc  of  lands,  &c. :  and,  as  the  court 
ohservcd  more  than  once,  to  acknowl- 
edge any  other  standard  of  damans 
would  l)e  to  place  the  whole  of  the  land 
in  the  state  at  the  mercy  of  parol  con- 
tracts. This  would  be  virtually  to  oflcr 
a  premium  to  fraud  and  t)orjury,  the 
Tcrv  mischief  which  the  Statute  of 
Frauds  was  designed  to  prevent. 

*'In  England,"  as  was  remarked  by 
WooDWAKD,  J.,  in  Dumars  v.  Miller ^ 
tupra,  "a  parol  contract  would  not  be 
suable  at  all ;"  but,  as  the  same  learned 
judge  observed  in  Ilertzog  v.  Ucrtwg^ 
tuprCf  ''tlic  4  th  section  of  the  British 
Statute  of  Frauds,  relating  to  parol 
contracts  for  the  sale  of  land,  has  been 
omitted  in  the  Pennsvlvania  statute.'* 

« 

The  original  statute  of  Charles  II.  hod 
no  force,  propria  vigoref  in  the  colonies, 
but  each  colony  adopted  or  adapted  it  as 
in  its  wisdom  it  thought  fit.  If,  how- 
eTcr,  in  parol  contracts  relating  to  the 
sale  of  lands,  where  such  arc  allowed, 
the  actual  consideration  alone  is  the 
measure  of  damages,  d/ortioti  in  the 
more  solemn  form  of  a  written  contract, 
AS  was  judicially  remarked  in  the  latter 
case,  the  value  of  the  bargain  is  not  the 
measiM'c  of  sucli  dama;:es  but  the  actual 
consideration. 

The  other  side  of  the  question  yet  re- 
mains, viz.  :  Wluit  is  the  measure  of 
damages  to  which  the  vendor  is  entitled, 
the  vendee  declining  to  accept  a  damaged 
property,  and  refusing  to  complete  his 
pjrchose  ?  Wc  apprehend  the  sam'b 
answer  must  be  given  to  both  parties. 
As  the  vendee  I)cars  the  losses  as  well 
AS  the  benefits  between  tlic  dates  of  the 
purchase  and  consummation  {supra), 
the  vendor  can  insist  upon  completion 
and  tlic  payment  of  the  purchnse-money, 
or  may  recover  damages  for  the  default 
The  measure  of  damages,  however,  is 


the  actual  consideration.  Sec  Etnng  r. 
Tfcs,  I  Jiiiiii.  4.")0  ;  H'Uson  v.  Clarkt,  1 
W.  &  S.  534  ;  E/frf  v.  Mixson,  2  M. 
418;  Sit/am  v.  :Sltalffr,  5  Id.  529; 
Ilastintpf  V.  KvLhtf,  8  Uarr  197.  AImi. 
1  Smith's  Lawy  3U7  ;  Sugilon  on  Ven- 
dors and  lMireha>ers,  280,  and  Cbirty 
on  Contracts,  vul.  i;,  p.  426  (Am.  ed.). 

At  all  events  tlic  application  uf  mtuu-y 
received  by  the  vendor,  under  a  pulicy 
of  insurance  for'  damage  resulting  from 
fire  pending  the  completion  of  tlic  con- 
tract of  sale  of  such  premises,  such 
vendor  being  the  policy  holder  uncon- 
ditionally, can  form  no  iugrcdicnt  in 
the  vendee's  claim  for  damages  for 
breach  of  even  a  written  contract  in 
which  the  assignment  of  such  policy  is 
neitlicr  expressed  nor  implied. 

As  therefore  the  policy  of  insnnuict 
cannot  enter  into  the  question,  neither 
vendor  nor  vendee  can  obtain  any  oom- 
pensation  for  any  depreciation  in  the 
value  of  the  property  on  the  one  hand, 
or  the  loss  of  the  bargain  on  the  other, 
where  there  is  no  taint  of  fraud  to  viti- 
ate the  contract.  The  principle  that 
governs  is  that  of  mutuality.  The  valnt 
of  the  land  is  not  the  measure  oi  dam- 
ages, but  the  amount  of  the  considera- 
tion. 

"  If  under  the  pressure  of  heavy  dam- 
ages the  party  could,  in  such  cases,  be 
deprived  of  what  is  called  tlie  locus 
penitcntiipf  and  on  the  one  hand,  be 
compelled  to  convey,  or  on  the  other 
to  accept  of  the  purchase  by  having 
damages  against  him  to  the  amount  uf 
the  contract,  according  as  the  jury  may 
view  the  circumstances  of  the  case,  the 
distinction  would  then  bo  without  a  dif- 
ference, and  the  absence  of  the  4  th  sec- 
tion of  tlie  statute  of  Charles  a  serions 
inconvenience:"  1  Smith's  Laws,  p. 
897. 

NumcrotLs  English  cases  have  been 
decided  in  the  same  way,  where  the 
consideration  is  cxecotory  as  well  a.« 
where  it  is  executed:  Feureau  r. 
Thamhill,  2  W.  Blk.  1078 ;    Walker  r. 
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Omtta^,  1  Bof.  &  Pol.  a06  ;  Jokumm 
T.  Jektmm,  9  Id.  1<S ;  Wxdktr  v. 
Moartf  10  B.  4  C.  416 ;  Jarmam  r, 
EgHaiom,  5  C.  4  P.  171.  ««The 
Twdee  most  paj  tlw  ooniideration  al- 
thooi^  tlw  Mtate  itwlf  be  dettroTed 
biiweca  tlw  agreement  end  eonTeyanoe ; 
ead  on  tlw  oclier  hand  ha  will  be  en- 
titled to  any  beneit  wfakii  ma j  ariie  to 
dM  erta^  in  the  interini :  Sngden  V.  4 
P.  444  (An.  ed.) ;  1  Ptow^  Con.  61 ; 
Stem  T.  B^nKt,  %  P.  Wms.  ISO ;  Bacon 
T.  iCTayiyii,  3M.  ft  W.  70;  McKedmU 
▼.  Aarlii^,  40  llarb.  030 ;  BM  r.  ifoim, 
11  Ptan.  8t.  000;  iKietf  r.  £«lww,  44 
Id.  SOO  ;  JiSr/  T.  aan&<riaMl  ValUy  Mu- 
tmd  PnUetiim  Cb.,  59  Id.  474.  But  eee 
Tlmmftom  t.  Gadi^  tO  Pick.  184,  conrra, 
andBtflVT.  McOdlmd,  S9 Ifo.  304,  also 
flonCroy  ao  fitf,  at  leaat,  ae  the  reooTery 
«f  the  coneideration  was  concerned,  the 
dertii  {¥m  hKnag  occwred  prenoos  to 
Ae  emention  of  n  deed.  Hie  oppoaite 
doetfteei  bowerer,  bean  the 
and  preattge  of  antiqiiitjr.  8eo 
T.  WiUm  and  AtAwm  t.  DiA- 
mm^  Tol.  fy  of  Con.  of  Deds.,  p.  56. 
At  an  erenti  diere  ia  no  anthoritj  for 
the  ▼endeo^e  nnconditiooal  daim  to  the 


In  L^  ▼.  DmmM^  1  E,  A  E.  474,  an 
action  for  nae  and  oocnpation,  Lord 
CAMmnLL,  C.  J.,  said :  '*  I  cannot  see 
wfaj  tibe  fact  of  tlie  landlord  baring  re- 
eeired  tlie  tnsnmnce  money,  entitles  the 
teaant  to  be  reliered  from  his  liabilitj 
for  rent,  anj  more  than  if  the  landlord 
bad  won  that  arooant  in  a  lottery ;  there 
is  no  priritj  in  either  case  between  the 
dsfendant  and  die  party  fkxmi  whom  die 


>» 


This  decision  had  been  anticipated  in 
Lttia  T.  CKotikBn,  1  Sim.  146,  where 
the  tenant  had  covenanted  to  repair.  It 
was  hdd  that  n  tenant  has  no  eqmty  to 
compel  his  lanittord  to  npply  insurance 
moneys  receiTed  by  him  on  the  destmc- 
tion  of  the  demised  buildings  in  rebnild- 
ing,  or  to  restrain  die  collection  of  rent 
Dtil  die  same  are  so  ^ipUod.  The  eonrt 


said :  *'  Tlie  plaintilT  might  have  piv- 
Tided  in  the  lease  for  a  sospension  of  the 
rent  in  the  case  of  accident  by  Ore ;  Inik 
not  haTing  done  so,  n  cooit  of  cqnity 
cannot  supply  that  provision  which  he 
has  omitted  to  make  for  himself."  The 
eonrt  added,  aithoogh  diere  was  n  sur- 
plos:  *'npon  what  principle  can  it  be 
thM  die  plaintiff's  sitnation  is  to  be 
rhaeged  by  that  precantion  on  the  part 
of  Ae  defendant,  widi  which  die  plain- 
tiff had  nodnng  wbatercr  to  do?*' 
These  two  cases  are  died  in  the  ar- . 
gnment  in  ShMt»  r.  .Sslcfai,  7  Wall. 
416-04. 

The  same  doctrine  was  enundated  in 
BuamoH  t.  dimmer,  71  Penn.  St.  t05  ; 
also  in  Magaw  t.  LamheH,  3  Penn.  St. 
444,  die  eonrt  saying:  '*  It  was  not  the 
rent  which  was  insored,  hot  the  premises 
out  of  which  it  imned :  and  the  tenant 
could  not  say  that  the  company  had  paid 
it  for  him.*' 

So,  by  analogy,  as  between  vendor 
and  vendee,  it  is  not  the  consideration 
or  porrhase-money  which  is  insured,  but 
the  premises  for  which  the  connderation 
is  paid  or  agreed  to  be  paid,  and  die 
vendee  could  not  say  that  the  company 
had  paid  it  for  him. 

In  Whitoker  v.  Hawley,  05  Kam. 
674,  however,  it  has  been  rccendy  held 
that,  where  real  and  personal  property 
are  leased  by  a  single  instrument  for  an 
amount  in  gross,  and  the  personalty  is  a 
substantial  part  of  the  property  leased, 
its  destmction,  witliout  the  fanlt  of  the 
lessee,  by  fire  or  otherwise,  entitles  the 
lesMe  to  an  apportionment  of  the  rent ; 
bnt  the  insurance,  neverthdess,  existed 
for  the  benefit  of  the  landlord. 

Tbe  court  also  doubts,  after  a  careful 
consideration,  whether  what  is  admitted 
to  be  the  common-law  doctrine,  that  the 
lessee  is  bound  for  the  rent  in  spite  of 
the  destruction  of  the  buildings  hy  fire, 
is  in  force  in  Kansas,  but  put  its  de- 
cision on  other  grounds. 

In  the  measure  of  damages  for  breach 
of  contract  upon  sale  of  goods,  the  an- 
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alofrios  of  real  tstatc  have  been  *l«'pjirto<l 
from,  and  tiie  price  paid  or  the  cousid- 
eratiou  money,  i*i  not  considered  eonclu- 
sive,  hut  ilie  aetinil  value  i»  imiiiireil 
into:  Sed;rwi<k  on  the  Measure  of 
I)amap'.«f  vol.  1,  p.  556. 

Upon  the  whole  it  appears  tliat  even 
tiiough  under  )ii>eeial  circumstanecs  a 
eourt  of  e<|uity  mi^ht  eomc  to  the  relief 
of  a  vendee  so  as  to  enable  him  to  re- 
cover his  pnrehase-money,  in  the  event 
of  the  destruction  of  the  premises  by  fire 
I>endint:  the  completion  of  the  contract, 
as  for  instance,  where  there  has  been 
criminality  or  gross  carelessness  on  the 


part  of  the  vendor,  or  niicrc  he  has  re- 
ceived the  iii'^urancc  monev  hot  failetl 
to  apply  it  toward?  tlie  restormtion  ot  tlie 
premi>es,  the  vendee  (*annot  insist  upon 
such  application  of  the  in&nraucc  iminey, 
whic  ,  in  )M>int  of  fact,  would  he  to  in- 
crease the  value  of  his  Imii^iu  bj  sub- 
stituting ncMiy  built  prenii^cst  for  old 
and  perhaps  dilapidated  ones',  nDk*s9 
snch  has  formed  a  part  of  the  original 
contract.  Where  the  contract  is  exe- 
cuted and  not  merelv  executory,  as  in 
the  case  before  us,  there  is  no  room  for 
any  relief  even  bj  a  court  of  equitv. 

Hugh  Weightmav. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the   United  State$. 

THE   MAIIONEY  MINING  COMPANY,  Plaintiff   in  Erro«,  p.  THE 

ANGLO-CALIFORMAN   PANK    (LmiTKr.). 

Where  a  mining  company,  by  its  charter,  hail  ]X)wer  to  raise  moncj  for  nac  in  its 
corporate  l)usinetis,  and  in  the  ordinary  eonrse  of  its  business  drew  money  from  its 
hank  account  upon  checks  of  the  president  and  isccretary  which  were  an  overdraft 
on  its  account,  the  presumption  will  be  indulged  that  these  officers  bad  power  to 
make  un  overdraft,  and  that  in  making  it,  not  only  that  they  did  not  exceed 
their  autliority,  but  that  the  moneys  thus  obtained  were  paid  over  to  or  received 
by  t]»e  company. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the 
District  of  California. 

The  plaintiff  in  error,  a  mining  corporation,  was  organized 
under  the  laws  of  California  in  1873.  From  that  time  until  the 
21st  of  June  1877,  its  treasurer  was  the  defendant  in  error,  a 
banking  corporation  created  under  the  laws  of  Great  Britain  and 
doing  business  in  the  city  of  San  Francisco.  During  that  period 
the  moneys  of  the  mining  company  were,  from  time  to  time, 
deposited  with  its  treasurer,  and  were  paid  out  upon  checks  signed 
by  the  president  and  secretary  of  the  company.  In  addition,  the 
bank  allowed  the  account  of  the  company  to  be  overdrawn  upon 
like  checks.  Such  overdraft,  including  proper  allowance  for  inter- 
est, amounted,  on  the  21st  of  June  1877,  to  $6319.59. 

On  the  day  last  named,  at  11  o'clock  a.  m.,  in  an  action  then 
pending  in  the  District  Court  of  the  Nineteenth  Judicial  District 
of  California,  in  and  for  the  city  and  county  of  San  Francisco, 
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wherein  certain  stockholders  of  the  mining  compiny  were  plaintiffs, 
and  Ignatz  Steinhart,  8.  Hejdenfeldt,  P.  if.  Lilieritbal,  Otto 
Ssche,  F.  N.  Benjamin,  and  the  mining  company,  were  defendants 
— ^which  action  had  been  brought  to  remove  those  persons  from 
oCee  as  directors  of  the  mining  company — a  decision  was 
announced  by  the  conrt  that  tbe  election  under  i|[bich  said  persons 
acl«d  as  directors  was  inTalid  and  void,  and  that  they  should  be 
coated  and  remoTcd.  When  that  decision  was  announced,  the 
findings  of  &ct  by  the  court,  as  well  as  its  judgment  in  conformity 
with  the  decision,  were  reduced  to  writing  and  dated  of  that  day. 
They  were,  however,  not  filed  with  the  clerk  of  the  state  court 
until  June  22d  1877,  upon  which  day  the  judgment  was  recorded 
by  the  derk. 

In  the  afternoon  of  June  21st  1877,  after  the  announcement  by 
the  judge  of  the  state  court  of  his  decision,  the  individuals  above 
named  met  as  a  board  of  directors  of  the  mining  company,  when 
its  preaident  informed  them  that  the  account  of  the  company  with 
the  bank,  its  treasurer,  was  overdrawn  to  the  amount  of  96819.59, 
gold  «An  of  the  United  States,  and  that  the  manager  of  the  bank 
requested  eithet  the  money  or  the  note  of  the  company.  A  reso- 
lution was  thereupon  adopted  authorizing  the  president  and  secre- 
tary to  execute,  and  they  then  did  execute,  in  behalf  of  the 
company,  a  note  for  $7500,  payable,  principal  and  interest,  in 
coin,  to  cover  as  well  the  amount  overdrawn  as  other  anticipated 
advances.     But  no  such  advances  were  afterwards  made. 

When  the  foregoing  resolution  was  passed,  the  persons  partici- 
pating in  its  adoption  had  notice  of  the  decision  announced  by  the 
state  court  in  manner  and  form  as  stated. 

The  present  action  was  to  recover  from  the  company  the  amount 
of  its  overdraft.  The  complaint  contained  two  paragraphs  or 
counts:  one,  for  $6851.72  gold  coin,  on  an  account,  as  of  June 
26€h  1877,'  for  money  lent  by  the  bank  to  the  company,  and  for 
money  paid,  laid  out  and  Expended  by  the  former  to  and  for  the 
use  of  tbe  latter;  the  other,  for  a  like  amount  with  interest,  being 
the  balance  alleged  to  be  due  upon  the  note  referred  to,  after 
deducting  all  just  offsets,  which  note,  it  was  averred,  was  given  in 
consideration  of  the  amount  due  the  bank  upon  an  account  stated 
between  the  parties  on  the  21st  of  June  1877. 

The  conrt  gave  judgment  against  the  company  for  the  amount 
of  the  overdraft^  with  interest  at  the  rate  specified  in  the  note ; 
whereupon,  the  company  took  the  present  writ  of  error. 
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The  opinion  of  the  court  was  delivered  by 

Harlan,  J. — Wo  are  all  of  opinion  that  the  bank  is  entitled  to 
recover  the  amount  of  the  overdraft  as  sho>\n  by  the  checks  signed 
by  the  president  and  >c'(.retary  of  the  mining  company. 

Upon  the  hoard  of  directors  of  the  mining  company  was 
imposed,  by  the  laws  of  California  (Civil  Code,  sect.  305),  the 
tluty  of  exerting  its  corporate  powers,  and  of  conducting  and 
controlling  its  business  and  property.  Among  the  powers  which 
thi".  company  had  ((Jivil  Code,  sect.  354),  was  the  power  "  to  enter 
into  anv  obligations  or  contracts,  essential  to  the  transaction  of  its 
ordinary  affairs,  or  for  the  purposes  for  which  it  was  created." 
Necessarily,  therefore,  the  board  had  authority  not  only  to  desig- 
nate the  banking  institution  in  which  the  money  of  the  company 
should  be  deposited,  but  to  prescribe  the  mode  in  which,  and  the 
officers  by  whom,  it  should  be  withdrawn,  from  time  to  ticie,  for 
the  u.se  of  the  company.  It  is  equally  clear  that  the  board  had, 
as  incident  to  the  general  powers  conferred  by  law  upon  the  com- 
pany, power  to  borrow  money  for  the  purposes  of  the  corporation, 
and  to  invest  certain  officers  with  authority  to  negotiate  loans,  to 
execute  notes,  and  to  sign  checks  drawn  against  its  bank  account. 
And  it  is  settled  law  that  the  existence  of  such  authority  in  sub- 
ordinate officers  may,  in  the  absence  of  express  statutory  prohi- 
bition, be  shown  otherwise  than  by  the  official  record  of  the 
proceedings  of  the  board.  It  may  be  established  by  proof  of  the 
course  of  business  between  the  parties  themselves ;  by  the  usages 
and  })ractice  which  the  company  may  have  permitted  to  grow  up  in 
its  business;  and  by  the  knowledge  which  the  board,  charged  with 
the  duty  of  controlling  and  conducting  the  transactions  and  pro- 
perty of  the  corporation,  had,  or  must  be  presumed  to  have  had, 
of  the  acts  and  doings  of  its  subordinates  in  and  about  the  afTsiira 
of  the  corporation.  Since  checks  against  the  account  of  the 
mining  company  must,  in  the  ordinary  course  of  its  banking  busi- 
ness, have  been  signed  by  some  officer  or  officers  designated  for 
that  purpose,  the  bank  had  the  right,  in  view  of  the  long  period 
during  which  the  checks  of  that  company  were  signed  by  its  presi- 
dent and  secretary — without  objection,  so  far  as  the  record  shows, 
upon  the  part  of  the  company's  board — to  assume  that  those 
officers  had  been  invested  with  authority  to  sign  all  checks  drawn 
against  the  company's  bank  account.  So  long,  therefore,  as  the 
mining  company  had  money  to  its  credit  on  the  books  of  the  bank, 
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the  latter,  in  the  abaence  of  notice  that  the  president  and  secre- 
tary of  the  former  had  no  authority  to  sign  checks,  was  justified 
in  honoring  all  checks  signed  by  those  officers.  This  mach  we  do 
not  nnderstand  counsel  to  dispute.  Their  contention^  upon  this 
branch  of  the  case,  relates  mainly  to  the  liability  of  the  mining 
compMiy  for  the  amount  of  any  overdraf  checks  signed  by  its 
president  and  secretary. 

Touching  that  liability,  we  have  to  say  that  since  the  mining 
eompany  bad  power,  under  its  charter,  to  raise  money  in  that 
mode,  lor  use  in  its  corporate  business,  and  Hince  an  indebtedness 
thus  created  would,  in  the  usual  course  of  business,  be  evidenced 
by  the  checks  of  its  president  and  secretary,  the  presumption 
should  be  indulged,  not  only  that  those  officers,  in  making  an 
overdraft  did  not  exceed  their  authority,  but  that  the  moneys 
thus  obtained  were  paid  over  to  or  received  by  the  company.  But 
that  is  a  mere  presumption  arising  from  the  conduct  of  the  parties, 
as  well  as  from  the  general  mode  in  which  corporations  organised 
for  profit  conduct  their  business.  That  presumption,  if  not,  under 
the  special  circumstances  of  this  case,  conclusive,  might  have  been 
overthrown  by  affirmative  proof  of  want  of  authority,  express  or 
implied,  in  the  president  and  secretary  of  the  mining  company  to 
make  overdraft  checks,  and  by  proof  that  the  company  did  not 
receive  the  money  paid  thereon  by  the  bank.  There  is,  however, 
no  such  proof  in  this  case.  The  finding  is  entirely  silent  as 
to  whether  the  company  did  not  receive  and  use  the  money.  And 
the  finding  that  *'  no  resolution  or  special  authority  of  the  defend- 
ant was  ihoten  authorizing  its  president  and  secretary,  or  either 
of  them,  to  overdraw  its  account  in  bank,"  fairly  interpreted, 
means  nothing  more  than  that  no  proof  was  made,  either  way,  on 
that  point.  It  does  not  necessarily  imply  that  a  resolution  to  that 
effect  was  not,  in  fact,  pateed.  nor  that  such  special  authority  was 
not,  in  fact,  given.  The  meagre  evidence  upon  which,  according 
to  the  special  finding,  the  case  was  tried  below,  is,  we  think, 
insufficient  to  overturn  the  presumption  which  should  be  indulged 
in  finvor  as  well  of  the  bank  as  of  the  integrity  and  fidelity  of  the 
officers  of  the  mining  company. 

This  conclusion  renders  it  unnecessary  to  consider  any  other 
question  in  the  case.     The  judgment  is  affirmed. 

Andiority  in  an  oflloer  or  agent  of  a  diiferent  from  that  prescribed  bj  ita 
eorporation  to  do  certain  tilings  on  its  charter  or  by-laws,  may  be  implied  froB 
behalf,  or  perfonn  them  in  a  manner     CTidenoe  of  an  habitnal  nsage  or  conrst 
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of  floaliiiir  Ti<»tor!oii«*  t<»  iIm*  ^•lHllj.all^ .  nn 
iho  I'jirr  i>t"  I  ill'  otlir*!-  or  a..i'ut,  in  ur- 
('or<I:iiu'i'  with  wliicli  \\v  i\'u\  the  ucl  in 
qiu'stidii. 

Tlius.  in  ihf  rtilluuint:  insiauccs,  cias- 
siiird  :u-('nnlin;r  to  tiio  nature  of  the 
acH : — 

I,  Ni)Ti:8,  Hills,  &r.  The  company 
has  iHH'n  holil  liuhh*  iiimmi  notes  issued 
by  its,  iivii^uier :  fn  re  (irraf  Wrstmi 
TeUifrufth  C#.,  5  Bi>s.  303,  or  hy  its 
a>n'nt:  lintts  v.  Cuf/tUrtson.  6  Ga.  ICG; 
u|)on  u  ImII  oI  exchnnu'c  >ii:nctl  hy  the 
president  'MiIv,  »nd  not,  as  nHjuirctl  hy 
the  ehnrrir,  rountersitriied  hy  the  secre- 
tary :  Wifle  V.  iJerfti/  FisJting  Co.,  2 
Conn.  :tGO ;  ufXin  n  lull  of*  exchange 
Ei«rucd  onlv  hv  the  cashier  and  not 
counters ij^ned  hy  the  eomptrnller  :  SaJ- 
ford  V.  U'l/rk'off'^  4  Hill.  442  ;  upon  n 
certificate  of  (le]M)>it  si;rne<l  only  hy  the 
rashierf  instead  oi'  l»y  the  president, 
vice-president  junl  cashier :  Bm-nes  v. 
Ontario  Iinul\  19  N.  Y.  152;  upon  an 
unsealed  ohlination  lor  Iwrrowed  monev 

• 

where  the  company's  charter  nuthori7.ed 
it  onlv  to  *'lK)rrow  m(»nev  and  issue 
their  ImhuI*  therefor :'"  MvCuUough  v. 
Tallcdcga  Ins.  Co..  46  Ala.  376;  and 
see  Jonts  v.  Trustets,  46  Id.  626  ;  Sm 
I'rancisro  fins  ( 'o.  v.  Sun  Frnnrisro.  9 
('al.  471  ;  upt»n  the  <*«shier's  entlorse- 
ment  of  a  l»ill  of  exrhnn;re,  altiion;rh  the 
charter  declared  the  hunk  should  \h: 
liaUlc  upon  no  contract  or  ol)li<ration 
whatever  not  >i«rned  hy  tin*  president 
and  c<»unter^i;;ncd  hy  the  «'ashier  :  AUr- 
rhants"  litiuk  v.  ("tntrnl  lUntk,  1  Ga. 
418  ;  upon  u  drn ft  drawn  hy  the  presi- 
dent in  the  ahsence  of  the  cnsliier,  al- 
tluMi<rh  a  temporary  cnshicr  was  acting: 
Ne.ijff'^  V.  I]anl\  1  Head.  162  ;  and  see 
Ptilmcr  V.  Yntf'x,  3  Sandf.  137  ;  upon 
a  check  certitled  hv  a  teller  :   Famierx^ 

• 

linnk-  v.  liutrlurs  lianl,  16  X.  Y.  125  ; 
Cooke  v.  Sttttr  litink\  52  X.  Y.  96  ;  s.  r. 
50  Barh.  502  :  CInrht'  Xntional  Bank  v. 
Bank  of  Alhion.  52  Id.  592:  Cirard 
Bank  V.  Bank  of  Pnm  Tsp.,  39  Pcnn. 
St.    92;     WUhm   V.    n,<jcmx   Bank,    2 


hmr  1 21  :  Mtaih  v.  MwihaitK'  Bankj 
2'>  N.  V.  U.i,  }/trr/ntnts'  /'onkx.  StaU 
Bank,  10  Wall.  604  :  roitirn.  see  Mussey 
v.  Juitffi  Bank,  9  Metc!.  3o6,  deciding 
that  a  hank  i>  not  liahle  uihmi  the  tel- 
ler's certitication  of  a  check,  although  it 
be  -  own  that  there  was  a  usage  for  the 
teller  to  certify  ehecks  as  '*g«MMl  ;**  ami 
r.  >.  v.  /7«Zwr.  8  Mart.  (I^.)  141, 
30*>,  hohling  that  the  endorsement  by  its 
cnshicr,  of  a  note  lielonging  to  a  bank, 
is  insufficient  to  transfer  the  note  unless 
the  act  of  the  cashier  was  authorized  ; 
an<l  that  authoritv  cannot  U*  cstaUU>lie<l 
by  showing  thnt  it  is  the  common  usage 
of  all  the  Iwnks  in  the  city  to  transfer 
their  notes  and  bilU  by  the  carfiierN  en- 
dorsement. 

2.  InBIRANCE    C03ITRACT8.       A   ci»r- 

poration  has  U'cn  held  liable  u[)on  a 
poliev  of  insurance  ctmntersigiied  Iiy  the 
president's  assistajit  instead  of  the  secre- 
tary: BnikUif  V.  DcHty  Hsliiwj  Co.,  2 
Conn.  252  ;  u|K»n  a  policy  signed  by  an 
agent  instead  of  the  president  or  rice- 
presitlcnt  anil  secretary  :  ^V///  of'  Darev- 
port  V.  Pfttn'a  Ins.  Co.,  17  Iowa  276; 
npon  a  verba'  agreement  to  insure  made 
by  the  presi<lcnt  only  :  i'ammeniai,  ^c, 
Ins.  Co.  V.  Ctiion,  (^t.,  fns.  Ch.,  19 
How.  318  ;  upon  an  agreement  as  to  re- 
moval of  property  signed  by  an  agent 
only  and  not  by  the  president  and  sec- 
retary :  AVtr  Hug/and  ftrt  Ins,  Co.  v. 
S/tfttltr.,  3S  III.   166, 

3.  MoNKY.  A  corporation  has  !>een 
obligcfl  to  pay  money  iKirrowc*!  for  it  by 
its  secretary  :  Beers  v.  PItainir,  4(t.,  Co.^ 
1 4  Barb.  358  :  and  by  an  agent :  Allen 
V.  Citizens^  Steam  Nav.  Co.^  22  Cal. 
28. 

4.  Goods.  For  goods  supplied  npon 
the  orders  of  a  chairman,  deputy  diair- 
man  and  secretary  :  Swith  y.  i/w//  Glass 
Co.,  11  C.  B.  897. 

5.  Servtcks.  It  has  lieen  held  liable 
upon  a  contract  for  services  made  by 
less  than  the  number  of  directors  legally 
n«iuire<l  :  Bradstreet  t.  Bank  of  Rotfai- 
ton.  42  Vt.  128  ;  upon  a  contract  to  pay 
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DMide  by  diraclon  wlio  in* 
di^idittlly  agreed  to  it  in  writiiig  at  dif- 
fenaH  times,  instead  df  aeting  nmnl- 
linwwtly  aa  a  board  :  /n  re  Bomilu  Td, 
Cb.,  L.  R.,  19  Eq.  94«  ;  see  Ed^erly  r. 
JSwa'saa,  tS  N.  U.  555  ;  and  upon  the 
TJoe-picaideiil's  contract  for  services: 
T.  Ewie  RaUwag  Cb.,  5  Daly 


%:  Tbasifbu  of  Stock.  Usage  has 
deckled  to  render  binding  vpon  the 
a  transfer  of  stock,  althongh 
tilt  oAoers  making  the  transfer  dispensed 
widi  aeren  days'  notice  thereof  reqoired 
by  the  charter  to  pveoede  the  transfer : 
Rm  itojoi  Brituk,  26  L.  J.  Ch.  545 ; 
and  see  Okamtbenbitrg  Ihm»  Co,  t.  omAA, 
11  F^nn.  St.  190 ;  BaryaUr,  Shoftndgt^ 
5  H.  L.  Gas.  997  ;  Umtm  M,  Co,  ▼. 
Asdfcjf  M.  Natkmal  Bmk,  9  Col.  948 ; 
and  alBD  Romford  BmUc  r.  Ewrit,  17 
.  999;  FoirJiM  T.  iidbns,  16 
381 ;  Nm  Em^and,  #c.,  /».  Ck. 
T.  niBiidfw,  16  MsM.  975v 

Usage  may  aathoriw  the  transfer  of 
)  by  endorsement  in  blank: 
T.  Commerekd,  fr,,  Btrnk, 
98  Wend.  91 ;  99  Id.  348,  and  it  may 
validate  notices  to  stockholders  which 
are  pablished  in  newspapers  instead  of 
being  personally  served :  Bail  v.  Dmtai 
Statet  iiis.  Co.,  5  Gill  (Md.)  484  ;  and 
If  ft  is  the  usage  of  a  bank  not  to 
permit  stock  to  be  transferred  while 
dw  holder  is  indebted  to  the  bank,  a 
stockholder  who  becomes  its  debtor 
knowing  such  usage  is  boond  by  it,  and 
neither  he  nor  his  assignees  with  notice 
of  the  nsage  can  maintain  an  action  for 
a  refinal  to  permit  atransfer  of  his  stock 
before  the  debt  of  the  stockholder  is 
pakl.  Hie  eflfeet  of  the  nsage  in  dsts 
eaae  b  to  give  the  bank  alien  npon  the 
•ttMsk  for  its  hoMer's  debt.  "  The  bank 
had  an  nndoabted  right  to  say  to  any 
•ockbolder:  *We  discount  your  note, 
bntreasember  until  it  is  paid  we  shall 
hold  your  stock  in  security ;  you  shall  not 
be  permitted  to  transfer  it  nntil  yon  pay 
ns.'    There  is  nothing  nnfeir  in  this. 

Vol.  XXX.— 14 


Hie  terms  are  known  and  accepted,  as 
between  the  parties  to  the  present  agree- 
ment, tiie  stockholder  and  the  bank. 
This  amounts  to  an  hypothecation,  a 
pledge  of  stock.  How  it  would  have 
been  in  controversy  between  a  6sna 
JItk  purchaser  tor  valuable  consideration 
and  without  notice,  who  pays  his  money 
to  the  stockhoMer  on  the  faith  of  the 
certificate,  intrusted  with  the  symbol  of 
the  property,  the  constructive  legal  pos- 
session, the  title  deed,  on  its  fece  an 
instrument  transferable  and  assignal>le, 
I  do  not  give  any  opinion.  It  is  a  very 
different  question.  But  as  between  dwae 
parties,  call  this  answer  of  tlie  bank 
what  you  please,  lien,  set-off,  legal  or 
equitable  pledge,  retainer,  stoppage, 
course  of  dealing,  general  understand- 
ing, nsage,  contract  express  or  implied, 
it  is  a  bar  in  law  and  equity  to  this 
action."  Fer  DuircAy,  J.,  in  Morgam  v. 
Btmk  of  North  Amerun,  8S.  &R.  (Pa.) 

7.  Patmbitt  to  Bank  Clerk  hot 
▲OTBORizBD  to  Rbcsitb.  In  Mam' 
haUan  Co.  v.  LyHg,  4  John.  377,  A.,  in- 
stead of  delivering  his  money  to  the  re- 
ceiving-teller of  the  bank,  handed  it 
from  time  to  time  to  a  book-keeper  of 
the  bank,  who  was  also  employed  to 
keep  A.'s  books,  to  cany  and  deposit  it 
in  tiie  bank  for  A.  The  book-keeper 
kept  part  of  the  money  and  A.  sought 
to  hold  the  bank  for  it.  The  court  de- 
cided the  book-keeper  to  have  been  A.'s 
agent  in  receiving  the  money,  and  that 
A.  must  stand  the  loss. 

In  Thatcher  v.  Bank,  5  Sandf.  191, 
the  plaintiff  had  no  account  with  the 
bank,  but  having  an  obligation  about  to 
beoome  payable  at  the  bank,  left  money 
to  meet  it«  with  the  paying-teller,  who 
felled  to  pay  the  obligation  upon  matur- 
ity, and  pbunrilT  sought  to  recover 
damages  from  the  bank  therefor.  It  was 
shown  that  the  paying-teller  had  no  ao- 
thority  to  receive  money  for  the  bank, 
and  that  when  he  did  receive  money  from 
persons  having  no  account  with  the  bank 
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with  wliich  to  |»ny  tin  ii  mat  mi  n;^  oMi- 
;;ations,  In*  did  il  o\\\y  ih  rii^i«>iially.  aiul 
BA  a  favor ;  tiiat  lie  »ini(tim<'s  n't'iised, 
and  that  uiieu  |in'--od  iiiio  lakin^  it  tniu 
tliciu,  Iio  k('))t  it  >oi>ai:itc  irum  tltc  i'uuds 
of  tlie  hank.  Tiic  <'a>iii('r  kmw  that  the 
teller  did  this  (Hcasitniallv,  and  did  not 
forhid  it,  hut  the  cumt  declined  to  infer 
from  this  an  assent  hv  ihc  luink  that  tlic 
teller  shuidd  receive  money  for  it;  he 
was  decided  to  1>e  a^cnt  of  the  person 
who  left  the  money,  and  the  bank  was 
held  not  liahle. 

Terrell  v.  Drancfi  Bank,  12  Ala.  502, 
decides  that  a  director  was  not  the  a^ent 
of  the  hank  in  receiving:  a  renewal  note. 
And  see  Sterlina  v.  Marietta,  ^x.,  Co., 
11  8.  &R.  179. 

In  these  cases  there  was  no  authority 
l^ivcn  by  the  hank  to  the  Iwok-keepcr, 
jmying-teller  or  director  to  act  for  the 
hank  in  the  manner  in  question.  Tho 
ciucs  decide  that  no  such  authority  was, 
in  fact,  given,  cxprcs.<ly  or  by  implica- 
tion. But  they  do  not  hoUl  that  author- 
ity could  not  be  implied  from  usage,  if 
tl»c  usage  were  shown  to  exist. 

Indeed,  DuER,  J.,  in  Thatcher  v, 
Bankf  snpnij  said,  with  reference  to  a 
usage  authorizing  the  paying-teller  to  re- 
ceive money  on  Itcimlf  of  the  bank* 
»  *  4  *<  ^Vc  are  not  to  Ixi  understood 
a.s  saying  that  a  hank  in  a  cnnc  like  the 
present  may  not  be  rendered  liable  by 
proper  evidence  of  bucli  a  general  usage," 
&c.  And  see  Jiast^  ^-c.^  Batik  v.  Gove, 
57  N.  Y.  597. 

There  does  not  appear  to  be  any  dan- 
ger to  the  corporation  in  allowing  its 
agents  authority  to  l)e  implied  from  a 
continued  course  of  dealing  known  to 
the  company.  **lf  any  officer  vested 
with  certain  powers  should  in  any  in- 
stance violate  them,  and  attempt  illegally 
to  subject  the  corporation  to  any  obliga- 
tion, such  corporation  may  instantly  on 
the  discovery  disavow  the  act  and  pre- 
Tont  a  repetition ;  and  then  as  there 
will  be  neitlier  law  nor  usage  to  sanction 
the  transaction,  it  will  not  be  binding." 


IVr  Swift,  ('.  J.,  in  BuJ/Jry  v.  Derfnf 
/'iihlnj  f'o.,  'J.  ('.»iin.  2r»J.  In  this  «iise 
the  opinion  \\a>  c\|»rcsM-d  that,  unlike 
the  case  oi  a  presumption  of  title, 
ari>ing  from  l.»n;;-coniinued  posM'.sjjiou 
an<l  enjoyment,  tlie  usage  need  not  be 
ancient. 

Notice. — But  where  usage  is  relied 
upon  to  show  implied  authority  in 
a  corporate  agcut,  it  must  also  be 
shown  that  the  company  knew  of 
the  usage :  Johnson  v.  Concord  Rail- 
road Co.,  4f>  N.  II.  213;  Dietrich  ▼. 
Pennsylvania  liailroad  Co.,  71  I'enn.  JSt 
432.  Such  knowledge  on  the  part  of 
the  company  may  of  course  lie  express 
or  it  may  Iw  implied  from  the  notoriety 
of  the  usage.  Thus  it  has  been  decided 
that  the  open  and  notorious  custom  of 
all  the  ticket  agents  and  conductors  cm- 
ployed  by  a  railroad  company  to  pay  out 
illegal  notes  in  making  change  to  paa- 
scngers  is  evidence  as  to  whether  the 
custom  was  authorized  by  the  company. 
Judge  Black  said  :  *'  *  •  *  Where  a 
conductor  pays  out  an  illegal  note  in 
change  to  a  passenger,  tlic  penalty  can- 
not be  recovered  from  the  company 
without  proof  that  lie  had  the  authority 
of  the  president,  directors  and  treasurer, 
or  some  of  tliom.  But  is  it  necessary 
that  this  proof  should  eome  in  any  par- 
ticular form  ?  Will  nothing  do  but  a 
solemn  resolution  of  the  directors  in  full 
meeting  assembled  ?  May  it  not  be  in- 
ferred from  circumstances?  Surely  it 
may.  In  tlie  present  case  the  oiler  was 
to  prove  not  only  that  a  large  number 
of  small  notes  was  passed  upon  two 
persons  in  the  course  of  a  short  time, 
but  that  it  was  the  open  and  notorious 
custom  of  [as  we  understand  it]  all  the 
ticket  agents  and  conductors  employed 
by  the  defendants  to  issue  notes  of  a 
similar  character.  Now  what  is  the 
natural  presumption  from  this  ?  May 
a  jury  infer  that  the  superior  officers  of 
the  company  knew  of  the  custom  and 
approved  il  ?  or  must  the  court,  as  a 
matter  of  law,  determine   without  sub- 
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■ittiog  it  to  ft  yuy,  tlut  all  the  oondae- 
ton  And  agents  were  habiiiialiy  TiolaCing 
the  ocden  of  their  nuMton,  m  well  a« 
M  act  of  tbe  legialatore  f  It  if  for  the 
jtrj  to  Ukj  what  is  the  natnral  preiamp- 
vhidi  arieei  oot  of  saeh  Ihett,  and 
M  no  role  of  poli^  which  reqnirei 
«  to  make  tnj  kgal  or  Actitionf  pro- 
snmpCioB  on  the  Mibject.  I  will  not  laj 
wlBt  Terdict  ongfaft  to  be  giren  on  raeh 
evMtonee»  bat  I  am  Tory  clear,  that  no 
■nn  who  ia  not  a  jaror  in  the  ease  hat 
*a  right  to  dodde  that  the  preildent 
and  diredon  were  ignorant  and  dier6- 
ibre  ianooent  of  a  coitom  which  waa 
open,  public  and  notorioos:"  Cbnaon- 
T.   Okm,    fc,  BmUfmi  Co.,  I 


Aiido  horn  the  im|dicatioa  ftoa 
of  antfaoritjT  in  the  dBcer  or  agent 
the  contract  in  qnestion,  a 
for  hc^ng  the  oompanj 
liaUa  in  dieae  caeei  it  that  it  had  ra- 
eeiroi  the  coneideration  and  benefit  of 
the  contract,  and  hence  ihoold  not  ba 
perailtod  to  repndiato  it,  and  thns  take 
adTaatage  of  iti  own  wrong.  In  Bat' 
gaU  T.  Shortridgt,  nqpro,  Lord  8t. 
LnovABDa  mid :  "  It  does  not  appear 
to  me  that  if  by  a  ooutm  of  action  the 
diieetori  of  a  companr  neglect  pro- 
eantioDs  which  they  onght  to  attend  to, 
and  thereby  lead  third  persons  to  deal 
together  as  npon  real  transactians,  and 
to  embark  money  or  credit  in  a  concern 
of  this  sort,  Aese  directors  cannot,  after 
ire  or  six  years  hare  elapsed,  tarn 
round,  and  themselyes  raise  the  objec- 
tion dmt  they  hare  not  taken  these 
precantions,  and  that  the  shareholders 
ought  to  hare  inquired  and  ascertained 
the  matter.  *  •  *  The  way,  therefore, 
in  which  I  propose  to.  pot  it  to  yonr 
lordships  in  point  of  Uw  is  tUs :  The 
question  is  not  whether  that  irregularity 
can  be  considered  as  ni^mportant  or  as 
being  diffinent  in  equity  ftom  what  it 
is  in  law,  but  the  question  simply  is, 
whetiier,  by  that  continued  course  of 
dealing,  the  directors  hare  not  bound 


CfaemwlTes  to  snch  an  extent  that  they 
cannot  be  heard  in  a  court  of  justice  to 
set  up,  with  a  yiew  to  defeat  the  rights 
of  the  parties  with  whom  they  have 
been  dealingi  that  particular  clause  ea- 
Joining  them  to  do  an  act  which  they 
themselves  have  neglected  to  do." 

Acceptance  and  enjoyment  of  the 
benefits  accruing  from  the  act  or  coo- 
tract  of  its  oAoers  or  agents,  oTon 
thoos^i  such  act  or  eontract  be  dearly 
ailra  aim  and  ootaide  of  the  charter 
powers  of  the  company,  will  ealop  Iha 
company  from  repailaiing  soeh  act  or 
eontraei,  and  disdaiming  responsibility 
for  it :  ZtAri$kk  t.  Oa^imd,  #*c.,  RaO- 
rmd  Co.,  S3  How.  381 ;  BiModl  t.  Jf. 
5.,  #c.,  BaUrmd  Co.,  SI  K.  T.  SS3; 
jRirM  T.  Whoder,  Id.  494 ;  Cbry  r. 
aevdami,  4^.,  RaUroad  Co.,  S9  Barb. 
35 ;  Do  Groffr,  American,  ^c,  Co.,  SI 
N.  Y.  IS4 ;  Argtmti  t.  San  Frwmooo, 
l«  Cal.  SS3 ;  McChiro  v.  Manekoator, 
fr.,  Rmlroad  Co.,  13  Gray  1S4  ;  Chap- 
man T.  M.  R.,  frc-,  Co.,  6  Ohio  St.  137 
Halo  T.  U.  Muiual,  fix.,  Co.,  3S  N.  H 
S97 ;  RaUroad  Co.  r.  Howard,  7  Wall 
413;  Wkiior.  fVanUmBank,ltViA 
181;  Tracy  t.  Talmago,  14  N.  Y 
16S  ;  FUUr  r.  La  Rue,  15  Barb.  3S3  ; 
Southern  L.  In$.  Cok  r.  Lanier,  5  Fla. 
110;  Gouldr.  Town  of  Oneoata,  9  Bun 
401  ;  HaxUkarot  t.  Saammtk,  fn.,  RaU- 
road Co.,  43  Ga.  54  ;  Chicago  BuiUmg 
Societg  r.  Crowdl,  65  111.  458 ;  Lradieg 
T.  Ballard,  55  Id.  413;  Bank  r.  Ham- 
mond, 1  Rich.  L.  SSI ;  Silver  Lake  Bank 
T.  North,  4  Johns.  Ch.  370 ;  BMer  t. 
Bank  of  Ithaca,  5  HiU.  490  ;  ^^dkna  t. 
Aforrii  Canal,  4rc.,  Co.,  Id.  491  note; 
Sackett^i  Harbor  Bank  t.  Lewti  Co. 
Bank,  11  Barb.  913;  Htaefhrfg  r. 
jRrfrofif '  MercantUo  Aeeodation,  50  Iowa 
607. 

A  fortiori,  then,  will  acceptance  and 
eojoyment  of  the  benefits  aocming  from 
the  acts  or  contracts  of  its  officers  or 
agents  estop  the  company  fW>m  repudi> 
atlng  them  where  snch  acts  are  not  ulira 
vireo  but  within  the  powers  of  the  com- 
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pany,  and  only  lack  "vrnio  fomiRHty  »>r 
an  express  aiitliurity  in  the  a^nr  ro 
validarc  thcui. 

And  uuain,  convenience  and  the 
necessities  of  Imsiness  aHnrd  j;oo<l  rea- 
sons for  iinplyin;:,  from  usa<;e,  author- 
ity in  an  a;^ent  to  act  on  behalf  of  tlie 
company  in  many  ways  without  express 
authority  from  superior  corporate  offi- 
cials. The  necessity  of  express  author- 
ity would  tend  greatly  to  hinder  and 
delav  business  transactions  entirelv 
legitimate. 

When  the  principal  case  was  decided 
at  the  circuit  {Anglo  Caf.  Bank  v. 
Mahoney  ^tining  C«.,  5  Sawy.  255), 
Mr.  Justice  Field  sustained  the  lia- 
bility of  the  mining  company  upon 
another  and,  apparently,  an  equally 
solid  ground,  namely :  That  the  cor- 
poration, through  the  directors,  had 
ratified  the  over-drafts.  It  will  be  re- 
membered that  a  decision  of  the  state 
court  declared  these  directors  to  hare 
been  illegnlly  elected,  and  therefore  to 
have  no  power,  as  directors,  to  act  for 
the  company.  This  decision  was  rendered 
June  21st  1877,  at  II  oVIock  a.  m., 
and  some  of  the  directors  were  informed 
»)f  it.  Later  on  the  same  dnv  thcv  met 
and,  Jis  a  hoard,  they  ratifictl  the  over- 
drafts. On  the  next  day,  June  23d, 
the  decision  of  tlic  state  court  was  filed 
and  entered  of  record.  Mr.  Justice 
FiKLD  liold  that  the  decree  took  cflTect 
only  from  the  date  of  its  record,  up  to 
which  time  the  directors  **  were  oflScers 
de  facto  holding  under  color  of  an  elec- 
tion, having  charge  of  the  affairs  of  the 
company,  and  capable  of  binding  it  in 


all  matters  legitimately  devolving  ^pon 
directors  of  the  company."  (.'iling  Baird 
V.  /3a»k:  of  Washington^  II  S.  &  R. 
411;  iJth nra re  ^-  Hudson  Canal  Co.  v. 
Rnnstfh'UMia  Ond  Co.,  21  Penn.  St.  131. 

"The  fmt,**  continued  Judge  FiBiJ>, 
**that   the  directors,  or  some  of  them, 
were  informed  of  the  decision  announced 
by    the    judge    of   the    district    court, 
where   the  resolution  was  passed,   does 
not  change  the  efficacy  of  the  resolution 
as   a   ratification   of  the   action    of  the 
president  and  necrctary  in  making  the 
over-draft.      They   knew    that   the   de- 
cision  was   not   necessarily  final ;  that 
ii    might    possibly    be    changed    npon 
petition  of  counsel,  or  upon  the  judge^s 
own  motion.     They  knew  at  least  that  a 
decision  announced  was  not  a  decree 
entered,  and  they  were  not  re([uircd  to 
govern   their  action  as  though  the   one 
was  equally  operative  as  the  other  upon 
their  position  and  rights  as  directors  :" 
Anglo- Ccd.    Bank    v.   Mahoney   Mining 
Co.,  supra.     And  see  Unum  Mining  Co. 
v.  Rockegy  (f-c.,   Bank,  2   CaK    248,    a 
case  very  similar  to  the  principal  case. 

Altogether,  the  decision  of  the  princi- 
pal case  seems  to  rest  upon  such  solid 
foundations  and  to  be  so  clearly  right 
that  one  is  tempted  to  wonder  that  the 
liability  of  the  mining  company  was 
ever  resisted,  and  to  ask  why  a  court 
three  or  four  years  behind  in  its  business 
and  overburdened  with  other  more  im- 
portant causes,  involving  far  more 
doubtful  questions,  should  have  been 
asked  to  pass  upon  it. 

Adelbxrt  Hamilton. 
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Supreme  Court  of  Michigan. 
HACKLEY  IT  AL.  9.  HEADLET. 

BTidenoe  of  a  cnitoiii  ii  ioadmistible  where  that  to  which  the  cnstom  relatee  hat 
been  expreedy  proTlded  for  in  the  oostnurt  in  tenns  different  (tod  the  enttom. 

A  eoDtrect  for  eertein  h^  proTided  that  they  sbonld  be  meesored  or  eeeled  in 
■ceotdnnoe  with  the  itnndard  mlee  or  lenle  in  general  vie  on  MoskeKon  lake  and 
river.  BMj  that  the  acale  in  general  me  at  the  time  the  Maling  wm  reqoired  to  be 
done,  and  not  that  in  nee  at  tiie  time  of  making  the  contract,  was  the  one  intended. 

Defendaati,  being  indebted  to  plaintiff  in  a  Goniiderablc  amoant,  took  adrantage 
of  his  Unandal  embairaaement,  and  refoeed  to  pay  him  nnlese  he  would  reoeire  in 
foil  a  lem  smn  than  he  claimed ;  and  he,  being  in  pretsing  need  of  the  money, 
reoeiTod  the  svm  offered  and  gare  a  receipt  in  foil.  JBdd,  diitingniehing  Fjm  y. 
GlmMf  41  Mich.  119,  not  to  be  dnreet  of  gooda. 

Erbob  to  the  Circuit  Goort  of  Kent  county. 
SmUky  Nim$j  Hojft  ^  JEVvm,  for  plaintiffs  in  error. 

John  (/•  Fit^eraldj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

CooLBT,  ). — Headley  sued  Hackley  k  McGordon  to  recover 
compensation  for  cutting,  hauling  and  delivering  in  the  Muskegon 
river  a  quantity  of  logs.  The  performance  of  the  labor  was  not 
disputed,  but  the  parties  were  not  agreed  as  to  the  construction  of 
the  contract  in  some  important  particulars,  and  the  amount  to 
which  Headley  was  entitled  depended  largely  upon  the  determina- 
tion of  these  differences.  The  defendants  also  claimed  to  have 
had  a  full  and  complete  settlement  with  Headley,  and  produced 
his  receipt  in  evidence  thereof.  Headley  admitted  the  receipt,  but 
insisted  that  it  was  given  by  him  under  duress,  and  the  verdict 
which  he  obtained  in  the  circuit  court  was  in  accordance  with  this 
claim. 

1.  The  questions  in  dispute  respecting  the  construction  of  the 
contract  concerned  the  scaling  of  the  logs.  The  contract  was  in 
writing,  and  bore  date  August  20th  1874.  Headley  agreed 
thereby  to  cut  on  specified  lands  and  deliver  in  the  main  Muskegon 
river  the  next  spring  8,000,000  feet  of  logs.  The  logs  were  to  be 
measured  or  scaled  by  a  competent  person  to  be  selected  by 
Hackley  k  McOordon,  **and  in  accordance  with  the  standard 
rules  or  scales  in  general  use  on  Muskegon  lake  and  river,"  and 
the  expense  of  scaling  was  to  be  equally  borne  by  the  parties. 
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The  (Iis[)Ute  respecting  the  expense  of  scaling  re.atea  only  to  the 
board  of  tlic  scaler.  Hcadlej  boarded  him  and  claimed  to  recover 
one-half  what  it  was  worth.  Defendants  offered  evidence  that  it 
wsis  customary  on  the  Muskegon  river  for  jobbers  to  board  the 
scalers  at  their  own  expense,  but  we  are  of  opinion  this  was  inad- 
missible. If  under  the  contract  with  the  scaler  he  was  to  be 
furnished  his  board,  then  the  cost  of  the  board  was  a  part  of  the 
expense  of  scaling,  and  by  the  express  terms  of  the  contract  was 
to  be  shared  by  the  parties.  If  that  was  not  the  agreement  with 
him,  Headley  could  only  look  to  the  scaler  himself  for  his  pay. 

This  is  a  small  matter;  but  the  question  what  scale  was  to  be 
the  standard  is  one  of  considerable  importance.  The  evidenee 
tended  to  show  that  at  the  time  the  contract  was  entered  into 
scaling  upon  the  rive^  and  lake  was  in  accordance  with  the 
**  Scribner  rule,"  so  called ;  but  that  the  ^'  Doyle  rule"  was  in 
general  use  when  the  logs  were  cut  and  delivered,  and  Hackley  k 
McGordon  had  the  logs  scaled  by  that.  By  the  new  rule  the 
quantity  would  be  so  much  less  than  by  the  one  in  prior  use  that 
the  amount  Headley  would  be  entitled  to  receive  would  be  less  by 
some  3-000  ;  and  it  was  earnestly  contended  on  behalf  of  Beadley 
that  the  scale  intended,  as  the  one  in  general  use,  was  the  one  in 
general  use  when  the  contract  was  entered  into.  We  are  of 
opinion,  however,  that  this  is  not  the  proper  construction.  The 
contract  was  for  the  performance  of  labor  in  the  future,  and  as  the 
scaling  was  to  be  done  by  third  persons,  and  presumptively  by 
those  who  were  trained  to  the  business,  it  would  be  expected  they 
would  perform  their  duties  under  such  rules  and  according  to  such 
standards  as  were  generally  accepted  at  the  time  their  services 
were  called  for.  Indeed,  such  contracts  might  contemplate  per- 
formance at  times  when  it  wouhl  scarcely  be  expected  that  scalers 
would  be  familiar  with  scales  in  use  when  they  were  made.  It  is 
true  the  time  that  was  to  elapse  between  the  making  of  this  con- 
tract and  its  performance  would  be  but  short,  but  if  it  had  been 
many  years  the  question  of  construction  would  have  been  the 
same ;  and  if  we  could  not  suppose  under  such  circumstances  that 
the  parties  contemplated  the  scalers  should  govern  their  measure- 
ments by  obsolete  and  perhaps  now  unknown  rules,  neither  can  we 
here.  It  is  fair  to  infer  that  the  existing  scale  was  well  known  to 
the  parties,  and  that  if  they  intended  to  be  governed  by  it  at  a 
time  when  it  might  have  ceased  to  be  used,  they  would  have  said 
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■o  in  explicit  terms.  In  the  absence  of  an  agreement  to  thai 
effect,  we  most  suppose  they  intended  their  logs  to  be  scaled  as  the 
logi  of  others  urould  w  at  the  place  and  time  of  scaling. 

2.  The  question  of  duress  on  the  part  of  Ilackley  k  McGordon 
in  obtaining  the  discharge  remains.     The  paper  reads  as  follows : 


^^  Muskegon,  Mich.,  August  8,  1875. 
^ReoeiTed  from   Hacklej  k  McGordon   thfir  note  for  four 
thousand  dollars,  payable  in  thirty  days,  at  Fiist  National  Bank, 
Qrand  R^>ids,  which  is  in  full  for  all  claims  of  every  kind  and 
nature  which  I  have  against  Haekley  k  McGordon. 

*^  John  Hbadlit. 
*'  Witness :  Thomas  Hums." 

Headley*s  account  of  the  circumstances  under  which  this  rsceipt 
was  given  is  in  substance  as  follows :  On  August  8d  1875,  he  went 
to  Muskegon,  the  place  of  business  of  Hackley  k  McGordon, 
from  his  home  in  Kent  county,  for  the  purpose  of  collecting  the 
balaaee  which  he  claimed  was  due  him  under  the  contract.  The 
amount  he  claimed  was  upwards  of  (6200,  estimating  the  logs  by 
the  Scribner  scale.  He  had  an  interview  with  Haekley  in  the 
morning,  who  insisted  that  the  estimate  should  le  according  to  the 
Doyle  scale,  and  who  also  claimed  that  he  had  made  payments  to 
others  amounting  to  some  (1400  which  Headley  should  allow. 
Headley  did  not  admit  these  payments,  and  denied  his  liability 
for  them  if  they  had  been  made.  Haekley  told  Headley  to  come 
in  again  in  the  afremoon,  and  when  he  did  so  Haekley  said  to 
him  :  ^'  My  figures  show  there  is  4260  and  odd  dollars  in  round 
numbers  your  due,  and  I  will  just  give  you  (4000.  I  will  give 
you  our  note  for  $4000.'*  To  this  Headley  replied :  "  I  cannot 
take  that ;  it  is  not  right,  and  you  know  it.  There  is  over  (2000 
besides  that  belongs  to  me,  and  you  know  it."  Haekley  replied : 
**  That  is  the  best  I  will  do  with  you."  Headley  said :  '^  I  cannot 
take  that,  Mr.  Haekley,"  and  Haekley  replied,  ''You  do  the  next 
best  thing  you  are  a  mind  to.  You  can  sue  me  if  you  please.*' 
Headley  then  said :  '*  I  cannot  afford  to  sue  you,  because  I  have 
got  to  have  the  money,  and  I  cannot  wait  for  it.  If  I  fail  to  get 
the  money  to-day,  I  shall  probably  be  mined  financially,  because 
I  have  made  no  other  arrangement  to  get  the  money  only  on  this 
particular  matter."     Finally,   he  took   the  note  and  gave  the 
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receipt,  birause  at  the  time  he  could  do  nothing  hotter,  and  in  the 
helief  that  he  would  be  linuncinllv  ruined  unk^s  he  had  imnicdi- 
atelv  the  money  that  was  offered  him,  or  pa|)er  by  means  of  which 
the  monev  mii'ht  be  obtained. 

If  this  statement  is  correct,  the  defendants  not  only  took  a  n)o:$t 
unjust  advantage  of  Headley,  but  they  obtained  a  receipt  wliich, 
to  the  extent  that  it  assumed  to  discharge  anything  not  honestly 
in  dispute  between  the  parties  and  known  by  them  to  be  owing  to 
Hcadlcy  beyond  the  sum  received,  was  without  consideration  and 
ineffectual.  But  was  it  a  receipt  obtained  by  duress?  That  is 
the  question  which  the  record  presents.  The  circuit  judge  was  of 
opinion  that  if  the  jury  believed  the  statement  of  Headley  they 
would  be  justified  in  finding  that  duress  existed ;  basing  his 
opinion  largely  upon  the  opinion  of  this  court  in  Vyne  y.  Glenn^ 
41  Mich.  112. 

Duress  exists  when  one  by  the  unlawful  act  of  another  is 
induced  to  make  a  contract  or  perform  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of  free  will.  It  is 
commonly  said  to  be  of  either  the  person  or  the  goods  of  the 
party.  Duress  of  the  person  is  either  by  imprisonment,  or  by 
threats,  or  by  an  exhibition  of  force  which  apparently  cannot  be 
resisted.  It  is  not  pretended  that  duress  of  the  perFon  existed  in 
this  case ;  it  is,  if  anything,  duress  of  goods,  or  at  least  of  that 
nature,  and  properly  enough  classed  with  duress  of  goods.  Duress 
of  goods  may  exist  when  one  is  compelled  to  submit  to  an  illegal 
exaction  in  order  to  obtain  them  from  one  who  has  them  in  posses- 
sion but  refuses  to  surrender  them  unless  the  exaction  is  sub- 
mitted to. 

The  leading  case  involving  duress  of  goods  is  Astley  v.  Rey- 
nolds, 2  Strange  915.  The  plaintiff  had  pledged  goods  for  20?., 
and  when  he  offered  to  redeem  them,  the  pawnbroker  refused  to 
surrender  them  unless  he  was  paid  10?.  for  interest.  The  plain- 
tiff submitted  to  the  exaction,  but  was  held  entitled  to  recover 
back  all  that  had  been  unlawfully  demanded  and  taken.  **  This," 
say  the  court,  "  is  a  payment  by  compulsion  :  the  plaintiff  might 
have  such  an  immediate  want  of  his  goods  that  an  action  of  trover 
would  not  do  his  business:  where  the  rule  volenti non  ft  injuria 
is  applied,  it  must  be  when  the  party  had  his  freedom  of  exercising 
his  will,  which  this  man  had  not :  we  must  take  it  he  paid  the 
money  relying  on  his  legal  remedy  to  get  it  back  again.*'     The 
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principle  of  this  case  was  approved  in  Smith  v.  Bromley^  2  Doug. 
695  n.y  and  also  in  A$hmole  v.  Wainwright^  2  Q.  B.  837.  The 
latter  was  a  sait  to  recover  back  excessive  charges  paid  to  common 
carriers  who  refused  until  payment  was  made  to  deliver  the  goods 
for  the  carriage  of  which  the  charges  were  made.  There  has 
never  been  any  doubt  but  recovery  could  be  had  under  such  cir- 
cumstances: Harmimy  v.  Binpluim^  12  N.  Y.  99.  The  case  is 
like  it  of  one  having  securities  in  his  hands  which  he  refuses  to 
surrender  until  illegal  commissions  are  paid :  JSckofejf  v.  MumfcrJ, 
60  N.  T.  498.  So  if  illegal  tolls  are  demanded,  for  passing  a  raft 
of  lumber,  and  the  owner  pays  them  to  liberate  his  raft,  he  may 
recover  back  what  he  pays :  Cka$e  v.  Dmnal^  7  Me.  134.  Other 
cases  in  support  of  the  same  principle  are  Shaw  v.  Woodcock^  7 
B.  &  C.  73 ;  Nehon  v.  SuddaHh,  1  H.  &  Munf.  350 ;  WhiU  v. 
Etjflman^  34  Penn.  St.  142;  Sa$parta9  v.  Jenning$,  1  Bay  470  ; 
CottiM  V.  Westburtfy  2  Id.  211 ;  Crawford  v.  Cato,  22  Ga.  594. 

So  one  may  recover  back  money  which  he  pays  to  release  his 
goods  from  an  attachment  which  is  sued  out  with  knowledge  ou 
Ae  part  of  the  plaintiff  that  he  has  no  cause  of  action  :  Chandler 
T.  Sanger,  114  Mass.  864.  See  SpaidM  v.  BarreU,  57  III.  289. 
H<Mr  is  the  principle  confined  to  payments  made  to  recover  goods : 
it  applies  equally  as  well  when  money  is  extorted  as  a  condition  to 
the  exercise  by  the  party  of  any  other  legal  right ;  for  example, 
when  a  corporation  refuses  to  suffer  a  lawful  transfer  of  stock  till 
the  exaction  is  submitted  to  :  Batee  v.  In$.  Co.^  3  Johns.  Cas.  238 ; 
or  a  creditor  withholds  his  certificate  from  a  bankrupt :  Smith  v. 
Bromlejfy  Doug.  695.  And  the  mere  threat  to  employ  colorable 
legBkl  authority  to  compel  payment  of  an  unfounded  claim  is  such 
duress  as  will  support  an  action  to  recover  back  what  is  paid 
under  it :  Beckwith  v.  Frtibie,  82  Yt.  559 ;  Adame  v.  Reevee, 
68  N.  C.  184 ;  Brigye  v.  Lewi^ton,  29  Me.  472 ;  Grim  v.  School 
DiMtriet,  57  Penn.  St.  488;  Firtt  Nat  Bank  v.  Watkim,  21 
Mich.  488. 

But  where  the  party  threatens  nothing  which  he  has  not  a  legal 
right  to  perform,  there  is  no  duress :  Skeate  v.  Beale,  11  Ad.  & 
E.  988;  Preeton  v.  Bogian,  12  Pick.  14.  When  therefore  a 
judgment-creditor  threatens  to  levy  his  execution  on  the  debtor's 
goods,  and  under  fear  of  the  levy  the  debtor  executes  and  delivers 
a  note  for  the  amount,  with  sureties,  the  note  cannot  be  avoided 
for  duress:    WHeox  v.  Eowlandj  23  Pick.   167.     Many  other 
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cases  might  be  cited,  but  it  is  wlioUy  unnecessary.  We  haye 
examined  all  to  which  our  attention  has  been  directed,  and  none 
are  more  favorable  to  the  plaintiff's  case  than  those  above  referred 
to.  Some  of  them  arc  much  less  so  :  notably  Atlce  v.  Backhouse, 
3  M.  &  W.  633;  Hall  v.  Shultz,  4  Johns.  240;  Silliman  v. 
United  States,  101  U.  S.  4G5. 

In  what  did  the  alleged  duress  consist  in  the  present  case  ? 
Merely  in  this :  that  the  debtors  refused  to  pay  on  demand  a  debt 
already  due,  though  the  plaintiflF  was  in  great  need  of  the  money 
and  mi^ht  be  financially  ruined  in  case  he  failed  to  obtain  it.  It 
is  not  pretended  that  Ilackley  &  McGordon  had  done  anything  to 
brinty  Ileadlcy  to  the  condition  which  made  this  money  so  im- 
portant to  him  at  this  very  time,  or  that  they  were  in  any  manner 
responsible  for  his  pecuniary  embarrassment  except  as  they  failed 
to  pay  this  demand.  The  duress,  then,  is  to  be  found  exclusively 
in  their  failure  to  meet  promptly  their  pecuniary  obligation.  But 
this,  according  to  the  plaintiflF's  claim,  would  have  constituted  no 
duress  whatever  if  he  had  not  happened  to  be  in  pecuniary  straits ; 
and  the  validity  of  negotiations,  according  to  this  claim,  must  be 
determined,  not  by  the  defendant's  conduct,  but  by  the  plaintiff's 
necessities.  The  same  contract  which  would  be  valid  if  made  with 
a  man  easy  in  his  circumstances,  becomes  invalid  when  the  con- 
tracting party  is  pressed  with  the  necessity  of  immediately  meeting 
his  bank  paper.  But  this  would  be  a  most  dangerous,  as  well  as 
a  most  unequal  doctrine ;  and  if  accepted,  no  one  could  well  know 
when  he  would  be  safe  in  dealing  on  the  ordinary  terms  of  nego- 
tiation with  a  party  who  professed  to  be  in  great  need. 

The  case  of  Vyue  v.  Glenn,  41  Mich.  112,  differs  essentially 
from  this.  There  was  not  a  simple  withholding  of  moneys  in  that 
case.  The  decision  was  made  upon  facts  found  by  referees  who 
reported  that  the  settlement  upon  which  the  defendant  relied  was 
made  at  Chicago,  which  was  a  long  distance  from  plaintiff's  home 
and  place  of  business ;  that  the  defendant  forced  the  plaintiff  into 
the  settlement  against  his  will,  by  taking  advantage  of  his  pecu- 
niary necessities,  by  informing  plaintiff  that  he  had  taken  steps  to 
stop  the  payment  of  money  due  to  the  plaintiff  from  other  parties, 
and  that  he  had  stopped  the  payment  of  a  part  of  such  moneys ; 
that  defendant  knew  the  necessities  and  financial  embarrassments 
in  which  the  plaintiff  was  involved,  and  knew  that  if  he  failed  to 
get  the  money  so  due  to  him  he  would  be  ruined  financially ;  that 
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plmintiff  consented  to  such  settlement  only  in  order  to.  get  the 
money  doe  to  him,  aB  aforesaid,  and  the  payment  of  which  was 
stopped  by  defendant,  and  which  he  must  have  to  save  him  from 
financial  ruin.  The  report,  therefore,  showed  the  same  financial 
embarrassment  and  the  same  great  need  of  money  which  it  is 
daimed  existed  in  this  case,  and  the  same  withholding  of  moneys 
lawftdly  dne,  but  it  showed  over  and  above  all  that,  an  unlawful 
int^erence  by  defendant  between  the  plaintiff  and  other  debtors, 
by  means  of  which  he  had  stopped  the  payment  to  plaintiff  of 
sums  doe  to  him  fix>m  such  other  debtors.  It  was  this  keeping  of 
other  moneys  from  the  plaintiff's  hands,  and  not  the  refusal  by 
defendant  to  pay  his  own  debt,  which  was  the  ruling  fact  in  that 
case,  and  which  was  equivalent,  in  our  opinion,  to  duress  of 
goods. 

These  views  render  a  reversal  of  the  judgment  necessary,  and 
the  case  will  be  remanded  for  a  new  trial  with  costs  to  the  plaintiff's 
in  error. 


Us  rab  bid  down  by  the  oonrt  in 
lidteMe,  tfanl'^dnrest  exists  where  one 
ftgr  tlM  mla;«HUaet  of  naodier,  is  induced 
to  iMke  n  eontract  or  poiloiui  some  act 
aader  drennstanoes  whidi  deprire  him 
of  te  eacerdse  of  free  will,"  recognis- 
img,  m  h  does,  the  foci  that  sacfa  dnross 
asj  ojdst  as  well  with  reference  to  the 
goods  or  legal  rights  of  a  parly,  as  to 
has  person,  is  at  onee  so  reasonable  and 
jnst,  thai  the  onlj  wonder  is  that  it  has 
not  alwajs  been  laid  down  in  terms, 
equaUj  dear  and  comprehensive. 

Hie  role  laid  down  in  the  leading  case 
of  AMtleg  T.  RofHoldt^  S  Strange  915  ; 
s.  c.y  9  Barnard,  K.  B.  40,  i|i  the  year 
17S1,   notwithstanding  it  was  said  in 
HM  ▼.  Sekalix^  4  Johns.  t4S,  that  this 
esse  was  orermled  by  Knihbs  v.  Hail,  I 
E^.  S4,  is  bettered  to  be  well  settled 
opon  reason  as  weQ  as  antbority.    Be- 
sides die  cases  cited  by  the  eoort  in  the 
principal  case,  see  Lqfayettej  ^.,  R,  R, 
Cb.  T.  itoMon,  41   Ind.  SSS;    Brad- 
fmdr.  Ciiy  of  Ckieago,  95  111.  411; 
Bmlertom  r.  Wmiauu,  S7  Id.  16  ;  iVes- 
ton  T.  Boston,    19  Hck.  7 ;    Ttmm  of 
T.    AdcermcM,   46    Ind.   552; 


BrifgM  r.  Bo^  56  N.  Y.  289 ;  1  Story 
on  Contr.  (5th  ed.)  sec.  510,  where  the 
cases  are  collected ;  £weU*8  Lead.  Cases 
7S5»  7S6,  and  the  cases  there  cited. 

The  principle  of  AMleg  t.  Reymoidt  b 
wellesemplified  in  Asifter/ony.  WUliam$, 
upra.  In  that  case  it  was  held,  that 
where  th«  assignee  of  a  purchaser  of 
land,  who  has  contracted  to  sell  the  land 
to  another  who  demands  to  see  his  deed 
therefor,  is  compelled  to  pay  the  original 
Tcndor  more  than  is  due  him,  in  order 
to  get  a  deed  to  satisfy  liis  vendee,  and 
the  payment  is  made  audcr  protest,  it 
is  a  fair  question  of  fact  for  the  jnry, 
whether  the  payment  is  not  involnntary 
and  made  under  a  sort  of  moral  du- 
ress; and  if  so,  the  excess  above  the 
real  sum  due  may  be  recovered  back  in 
assumpsit  under  the  common  counts. 

Where    instead  of  the  payment  of 
money,  instrument    in  writing  is 

given,  under  the  same  circumstances  in 
other  respects  as  are  held  to  warrant  a 
recovery  of  money,  a  distinction  is  made 
by  some  cases,  one  class  of  cases  holding 
such  circumstances  not  to  constitute  du- 
ress, while  other  cases  hold  that  under 
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certain  cirrunistaiioi's  such  compulsion 
may  con-^tituto  such  «hirc?s  a»  to  nvoid 
the  instrnnicnt.  The  case  of  Slcfate  v. 
Ueulf,  11  Ad.  &  KU.  9i<3 ;  &.  c, 
KwcH's  Ix'ad.  Cos.  775,  well  iilus>cratcs 
this  distinction.  In  this  case,  Lord 
Dbxm AN,  (\  J.,  in  delivering  tho  judj;* 
mcnt  of  the  court,  saitl :  "  Wc  con- 
sider the  law  to  l)c  clear,  aud  founded 
on  good  reason,  that  an  agreement  is 
not  void  Itccanste  made  under  duress 
of  goods.  There  is  no  distinction  in 
this  rcsijcct  betn-ecn  a  deed  and  an 
agreement  not  under  .seal;  and  with 
regard  to  the  former,  the  law  is  laid 
down  in  2  Inst.  483,  and  Shepherd's 
Touchstone,  p*  61,  and  the  distinction 
}K>intcd  out  between  duress  of,  or  menace 
to.  the  person  and  duress  of  goods. 
The  former  is  a  construing  force,  which 
not  only  takes  away  the  free  agency, 
but  may  leave  no  roi)in  for  appeal  to  the 
law  for  a  remedy ;  a  man,  therefore,  is 
not  lK>und  by  the  agreement  which  he 
enters  into  under  such  circumstances; 
but  tlic  fear  that  goods  may  be  taken  or 
injured  does  not  deprive  any  one  of  his 
free  agency  who  possesses  that  ordinary 
degi-ec  of  fairness  which  the  law  requires 
all  to  exert." 

In  Atlec  v.  Backhouse,  3  M.  A  W. 
645,  nliere  tlie  cases  are  quite  fully  col- 
Iwtcd  by  counsel,  Lord  Abinger,  C. 
n.,  said  :  "All  the  cases  that  have  been 
(itcd,  if  they  are  examined  properly, 
and  without  the  bias  that  naturally  be- 
h)n«rs  to  counsel  who  examine  them  in 
support  of  their  client's  case,  will  be 
found  to  be  cases  of  this  nature,  when 
property  has  been  unlawfully  seized,  or 
unlawfully  detained,  for  the  purpose  of 
enforcing  the  payment  of  money  that 
was  not  due.  In  all  these  cases  (and 
there  is  a  great  series  of  them)  the  party 
against  whom  the  goods  hare  been 
wTongfully  seized  or  detained  is  en- 
titled, after  payment  of  the  money,  to 
-  bring  an  action  for  money  had  and  re- 
ceived, to  try  the  right ;  as  in  the  case 
of  tolls,  where  a  man  seizes  property  for 


toll  and  exacts  more  than  is  due,  the 
party  is  entitled  to  bring  un  action  for 
money  had  and  rcccive<l.  *  *  *  In  all 
tliese    cases   it   will    lie  found   that  the 
seizure  and  detention  were  for  the  pur- 
pose <jf  exacti'ig  money.*'     In  the  same 
case  (p.  642),  Pabke,  B.,  said  :  '*  You 
will  find  that  the  old  cases  which  yay  that 
duress  of  goods  will  avoid   tlic  agree- 
ment arc  not  law  ;  there  may  be  duress 
of  the  iierson,  but  not  of  the  gootls.     It 
certainly  seems  to  roe  tliat  this  was  not  a 
Toluntary  payment,  and  that  unless  tlicre 
was  a  consideration  for  it,  the  plaintiffs 
are  entitled   to  recover;    but  vou   must 
show  that  there  was  no  consideration." 
Again,  on  p.  650,  he  said :  "  There  is 
no  doubt  of  the  proposition  laid  down 
by  Mr.  Erlej  that  if  goods  arc  wrong 
fully  taken,  and  a  sum  of  money  is  paid, 
simply  for  the  purpose  of  obtaining  pos- 
session of  these  goods  again,  without  any 
agreement  at  all,  especially  if  it  be  paid 
under  protest,  that  money  can  be  re- 
covered biack ;  not  on  the  ground   of 
duress,  bceansc  I  think  that  the  law  is 
clear,   although    there    is    one  case  in 
Viner's    Abridgment    to    the    contrary 
(9   Vin.    Abr.  317;  Dwren,  B.    3;    I 
Roll.  Abr.  587  ;  20  Ass.   14),  that,  io 
order  to  avoid  a  contract  by  reason  of 
duress,  it  must  be  duress  of  a  man's 
person,  not  of  his  goods ;  and  it  is  so 
laid  down  in  Shepherd's  Touclistonc  (p. 
61)  ;  but  the  ground  is  that  it  is  not  a 
voluntary  payment.     If  my  goods  luvc 
been  wrongfully  detained,   and   I   pay 
money  simply  to  obtain  them  again,  that 
being  paid  under  a  species  of  duress  or 
constraint,  may  be  recovered  back  ;  but 
if,  while  my  goods  are  in  possession  of 
another  person,  I  make  a  binding  agree- 
ment to  pay  a  certain  sum  of  money, 
and  to  receive  them  back,  tliat  cannot  be 
avoided  on  the  ground  of  duress.*' 

The  distinction  taken  in  Skeate  v. 
Beale,  and  AiUt  v.  Batkkoust^  may  be 
considered  as  settled  in  England,  and 
has  received  some  support  in  the  United 
States.     See  HazeLrigg  t.  DimaU$tm^  % 
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Met.  (Kj.)  44S ;  also  Jbncf  t.  Bruige^ 
9  Sweeoj  431  ;  Bmrrr.  BmUm,  18  Ark. 
933. 

Tbv  dear  tendencj  of  American  an- 
tboritj,  howerer,  is  against  this  distiDC- 
tioDy  and  in  ImTor  of  holding  the  giving 
of  A  written  tnstnuaeot  instead  of  pay- 
ing die  mautj^  when  the  other  reqvisite 
linmiMiamiii  nnmiii,  Intman  immshiiial 
diwIuMtance.  The  leading  case  upon 
this  side  of  die  qaestion  is  SeuportM  r. 
Jmmmg»^  1  Bay  (So.  Gar.)  470 ;  e.  c, 
SweD's  Lead.  Cas.  78S,  decided  in 
1799|  which  lays  down  the  role  that  dn- 
ress  of  goods  will  sToid  a  written  instra- 
meiit  if  eidier  of  Aese  essentials  is 
wanting:  1.  Ability  in  the  person  or 
persons  imposing  the  duress  to  make 
recompense*  9.  A  prompt  aiffl  eflfectoal 
method  to  compel  satisfaction .  See  also, 
MUn8  T.  WeBdnuy,  9  Bay  911  ;  Bing- 
kanm  t.  SesniMf,  14  Miss.  99  ;  Nelson  v. 
Saddmrtk,  1  Hen.  &  Manf.  350 ;  Omw- 
fard  T.  Caio^  99  Qa.  594  ;  ifi//cr  r. 
JIaZlcr,  68  Pcnn.  St.  493;  Wkke  r. 
AyAwm,  84  Id.  149 ;  ^taUk  t.  Bar- 
rvtt,  57  HI.  998 ;  BemmU  ▼.  jFM;  47 
Ind.  964;  ifod^M  t.  N.  W.  Tumr 
pike  Co.,  48  Id.  499 ;  EweU's  Lead. 
OBses787. 

The  general  tendency  of  the  American 
eoorts  seems  clearly  to  be  towards  a  lib> 
eral  extension  of  the  common-law  mles 
as  to  what  constitntes  daress.  In  the 
principal  case,  it  is  conceded  by  the  court 
that,  assuming  the  correctness  of  Head- 
ley's  statement  of  the  cinmmstances 
claimed  to  constitnte  duress,  "the  de- 
fendants not  only  took  a  most  unjust 
adrantage  of  Headley,  but  they  obtained 
a  receipt  which,  to  the  extent  that  it 
assumed  to  discharge  anything  not  hon- 
estly in  dispute  between  the  parties,  and 
known  by  them  to  he  owing  to  Headley 
beyond  the  sum  receired,  was  without 
consideration,  and  ineffectual."  Had 
money  passed  from  the  plainttflT  to  the 
defendants,  instead  of  a  receipt  for  the 
amoant  remitted  from  the  sum  justly 
due,  on  the  antbority  of  Atdey  r.  I2sy- 


ftoMt  and  Pemberton  t.  Wiiliams,  it  would 
seem  that  it  would  have  been  a  question 
of  Act  for  the  jury  whether  such  a  pay- 
ment was  not  **  involuntary,  and  made 
under  a  sort  of  moral  duress ;"  and,  if 
so,  the  excess  would  ha^e  been  recover- 
able. Now,  in  this  case,  no  money  passed 
from  the  plaintiff  to  the  defendant,  bat 
a  receipt  in  ftUl  was  giren ;  and  it  would 
seem  to  have  been  a  proper  question  to 
submit  to  the  jury,  on  the  authority  of 
Saaportae  r.  Jmnmge  and  other  cases 
disregarding  the  distinction  between 
written  instruments  and  payments  of 
money,  whether  the  receipt  was  not 
giren  by  the  plaintiff  *'  under  dr- 
cumscances  which  deprived  him  of  the 
exerrise  of  free  will;"  rjid,  if  it  was, 
that  it  ought  to  be  regarded  as  having 
been  given  under  a  species  of  duress. 
From  the  report  of  the  case,  though  the 
form  in  which  the  question  was  sub- 
mitted to  the  jury  is  not  stated,  such 
appears  to  have  been  their  finding.  If 
embracing  the  opportunity  afforded  by 
tlie  pecuniary  embarrassment  of  the 
plaintiff,  and  withholding  the  amount 
due  the  plaintiff  for  the  mere  purpose 
of  compelling  a  settlement  for  less  than 
was  actually  due,  was  an  unlawful  act ; 
and  if  it  did  in  fact  deprive  the  plain- 
tiff of  the  exercise  of  his  free  will,  and 
force  him  to  accept  in  full  Katisfaction 
less  than  was  due  him,  as  appears  to 
have  been  found  by  the  jury,  it  is  diffi- 
cult to  see  why  the  case  does  not  fall 
within  the  definition  quoted.  If  the  jury 
did  not  find  generally  that  the  receipt 
was  given  under  circumstances  which 
deprived  plaintiff  of  the  exercise  of  free 
will,  there  would  be  great  force  in  the 
argument  that  the  defendants,  not  hav- 
ing caused  or  contributed  to  the  plain- 
tiff's embarrassment,  the  duress  was  to 
be  found  exclusively  in  defendants'  fail 
ure*  to  meet  promptly  their  pecuniary 
obligations ;  but,  so  far  as  ihe  report 
of  the  case  shows  (though  of  course  the 
record  msy  disclose  facts  not  appearing 
in  the  report  which  would  modify  tliis 
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stalcment),  this  docs  not  appear  to  have 
I)CCD  the  finding  of  the  jury,  bat  matter 
of  ar;;tuneiil  un  the  part  of  tlic  cuurt. 
Doubtless,  tlie  tiiidiug  was  that  all  the 
circnmstauces  iiarrntrd  follectivclv  c«jii- 
stituted  duress.  If  the  definition  given 
by  the  court  is  eorrect,  duress  is  a  rela- 
tive term ;  and  it  cannot  be  said,  as 
matter  of  law,  that  any  particular  com- 
pulsion constituto  duress  as  to  all  per- 
sons, or  even  as  to  the  same  person  under 
all  circumstances.  What  constitutes  du- 
ress is  believed  to  be  a  mixed  question 
of  law  and  fact,  depending  upon  the 
circumstances  of  the  particular  case  in 
question,  and  no  good  reason  is  per- 
ceived why  the  pecuniary  embarrass- 
ments of  the  pUuntifT  should  not  be 
considered  in  determining  wlicthcr  he 
was  deprived  of  the  free  exercise  of  his 


will,  whether  that  embarrassment  was 
caused  by  the  defendants  ur  not,  for  the 
reason  tliat,  if  thus  cmlwrrassed,  tlie 
free  exercise  of  his  will  would  be  more 
easily  overoome.  Whether  we  are  right 
or  not  in  the  view  we  have  taken  of  this 
question,  the  case  is  an  important  and 
interesting  one,  and  it  is  to  be  regretted 
that  the  very  able  court  by  whom  the 
judgment  was  rendered  eould  not  have 
seen  its  way  consistent  witli  the  rules 
of  law  to  remedy  what  they  appear  to 
concede  to  be  an  act  of  injustice.  It  is, 
however,  possible  that,  in  the  view  we 
have  taken  of  this  case,  we  may  have 
illustrated  the  saying  that  "hard  cases 
make  bad  law.'* 

M.  D.  EwBiL 
Chicago. 


Supreme  Court  of  Indiana. 

JOSEPH  UHL  ET  AL.  r.  JOHN  HARVEY. 

The  general  liability  of  a  person  as  a  partner,  who  is  not  so  in  fact,  arises  from 
the  fact  that  he  lias  held  himself  out  as  such  to  the  world,  or  permitted  others  to  do 
so,  and  that  by  reason  thereof  he  is  estopped  from  denying  that  he  is  one  as  against 
I)erson.s  who  have  in  good  faith  dealt  with  the  firm,  or  with  the  person  so  held  out 
as  a  member  of  it. 

It  is  an  absolute  requirement  that  a  retiring  partner  shall  give  proper  notice  of 
his  withdrawal,  and  failing  to  do  so,  from  whatever  cause,  he  must  snficr  the 
consequences. 

It  is  immaterial  whether  the  failure  to  give  proper  notice  of  retirement  is  wilful 
or  negligent,  or  arose  from  causes  enforced  and  beyond  control. 

The  retiring  partner  escape^  continued  liability,  not  by  ceasing  to  hold  himself 
out  as  a  partner,  but  by  givii  g  aiBrmative  notice  of  the  dissolution  or  of  his 
withdrav^al. 

One  whose  membership  in  a  business  partnership  has  been  publicly  advertised  in 
the  community  where  the  business  is  prosecuted,  owes  a  duty  on  retiring  to  give 
notice  thereof,  not  merely  to  the  customers  who  have  had  actual  transactions,  but  to 
the  public  who  may  be  misled  into  p^ii^g  future  credit,  on  the  supposed  responsi- 
bility of  liim  who  retires. 

Appellant's  name  was  signed  with  his  copartners'  names  to  a  notice  of  the 
formation  of  a  partnership  published  in  a  daily  newspaper ;  after  the  publication 
had  continued  some  time  it  was  discontii'ued,  but  the  business  of  the  firm  con- 
tinned.    Under  such  a  state  of  facts,  there  is  no  legal  presumption  that  the  appel- 
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lant  ceased  to  1w  a  member  of  the  firm  bccnn<c  bo  failcil  to  keep  up  a  nc\\?papcr 
notice  of  his  connection  with  such  firm. 

A  party  cannot  retire  from  a  partnership,  and  permit  t!ie  renminin^  jxirtncr  to 
oae  his  name,  &o  a>  to  give  the  partnership  credit,  \\itIioiit  ineiirrin^'  the  liabilities 
of  such  partncrhhip  entered  into  after  his  retire  nieiit. 

It  is  a  question  for  the  jury  whether  the  party  neted  in  p!ocl  faith  in  retiring  from 
such  partnership. 

It  is  a  quesrion  for  the  jnry  whether  the  party  seeking  to  hold  a  retirc<l  partner 
upon  obligations  entered  into  afterward,  had  notice,  or  was  put  uiion  inquiry,  of 
such  retirement. 

It  is  not  commendable  in  pleading  to  anticipate  in  the  complaint  matters  of 
delenoe  and  reply  thereto. 

This  was  an  action  on  four  certificates  of  deposit.  The  com- 
plaint contained  two  paragraphs  relating  to  cuch  certificate,  the 
first  charging  that  defendant  Uhl  (appellant)  was  a  partner  of  the 
banking  firm  by  which  the  certificates  were  issued,  and  the  second 
charging  that  he  had  been  a  partner,  and  had  continued  to  allow 
himself  to  be  held  out  to  the  world  as  such,  down  to  the  time  of 
plaintiff's  deposit  of  the  money  and  receipt  of  the  certificates. 

M.  Winfield  and  Justice  ^  Owens^  for  appellant 
George  E.  Ross,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Woods,  J. — It  seems  to  us,  the  issues  in  the  case  and  the  trial 
of  it  might  well  have  been  simplified  and  the  ends  of  justice  cor- 
respondingly promoted,  by  the  omission  from  the  complaint  of  the 
second,  fourth,  sixth  and  eighth  paragraphs  in  which  it  is  charged 
that  appellant  allowed  himself  to  be  held  out  as  a  partner.  They 
are  drawn  upon  a  mistaken  theory.  While  it  is  true,  under  the 
Code,  that  the  complaint  must  state  the  facts  constituting  the 
cause  of  action,  this  does  not  mean  that  a  full  history  of  the  trans- 
action  out  of  which  the  action  arises  must  be  given.  It  is  not 
commendable  pleading  to  anticipate  in  the  complaint  matters  of 
defence,  and  reply  thereto,  as  is  done  in  the  above-named  para- 
graphs. If  the  appellee  was  entitled  to  judgment  against  the 
appellant,  it  was  because  the  appellant  was  bound  by  the  contracts 
sued  on  as  if  he  made  them.  There  is  in  the  books  and  cases 
some  confusion  in  reference  to  the  principle  upon  which  rests  the 
responsibility  of  a  retiring  partner:  Pars,  on  Part.  411 ;  Gow  on 
Part.  (8  Am.  ed.)  240;     In  Cregler  v.  Durham,  9  Ind.  375,  it  is 
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said :  '*  He  was  not  liable  as  a  contracting  party  because  he  wta 
not  in  fact  a  member  of  the  firm  wlien  the  contract  was  made ; 
hence  he  was  not  a  party  to  it.  If  liable  at  all,  then  it  must  be  en 
the  ground  that  the  plaintiff  had  the  right  to  treat  him  as  a  member 
and  give  credit  to  him  as  such." 

Here  is  a  manifest  inconsistency.  The  following  is  a  better 
statement : 

''*'  The  general  ground  of  liability  of  a  person  as  a  partnei  who  is 
not  80  in  fact,  is  that  he  has  held  himself  out  as  such  to  the  world, 
or  permitted  others  to  do  so,  and  that  by  reason  thereof  he  is 
estopped  from  denying  that  he  is  one,  as  against  persons  who  have' 
in  good  faith  dealt  with  the  firm  or  with  the  person  so  held  out  as 
a  member  of  it:"  Eeber  v.  C.  M.  Co.^  12  Ohio  St.  175;  Ihrennen 
V.  House,  41  Penn.  St.  80 ;  Sherrod  v.  Lanydon,  21  Iowa  518  • 
8  Kent.  Com.  66. 

And  it  will  not  do  to  say  as  has  sometimes  been  done,  that  the 
estoppel  springs  from  the  retiring  partner's  negligent  conduct  in 
forbearing  to  give  notice :  Gow  on  Part.,  $upra.  The  liability  con- 
tinues because  of  the  failure  to  give  the  proper  notice  of  retirement, 
and  it  is  immaterial  whether  the  failure  was  wilful  or  negligent,  or 
arose  from  causes  unforeseen  and  beyond  control.  If  negligence 
were  the  test,  then  in  all  cases  inquiry  might  have  to  be  made  into 
alleged  excuses  for  the  failure.  But  the  rights  of  a  creditor  cannot 
be  made  to  depend  on  the  result  of  such  an  inquiry.  The  only 
just  rule  is  an  absolute  requirement  that  tlie  retiring  partner  shall 
give  proper  notice  of  his  withdrawal,  and,  failing  to  do  so,  firom 
whatever  cause,  he  must  suffer  the  consequences.  There  is  no 
injustice  in  this.  Better  than  any  other,  he  knows  or  may  be 
presumed  to  know,  the  risks  of  continued  liability,  and  if  the  emer- 
gency requires  it,  he  can  take  the  necessary  steps  to  give  special 
notice  to  any  customer,  old  or  new,  until  adequate  general  notice 
can  be  published. 

Returning  to  the  point  under  consideration,  it  was  enough  that 
the  plaintiff  should  have  charged  the  appellant  as  a  maker  of  the 
certificates,  as  was  done  in  the  first,  third,  fifth  and  seventh  para- 
graphs of  the  complaint,  and  the  sworn  denial  of  which  presented 
the  whole  question  of  liability,  and  made  admissible  all  the  evi- 
dence adduced,  whether  to  show  the  partnership,  the  facts  con- 
cerning the  appellant's  retirement,  and  the  alleged  failure  to  give 
notice  thereof,  or  the  appellee's  knowledge  on  the  subject.     But 
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on  the  strength  of  the  answers  of  the  jury  to  interrogatories, 
showing  that  the  appellant  had  withdrawn,  and  was  not  a  member 
of  the  firm  when  the  certificates  were  issued,  the  court  on  the 
appellant's  motion  gave  judgment  in  his  favor  upon  the  last-named 
paragraphs,  and  rendered  judgment  for  the  appellee  upon  the 
other  two  paragraphs,  whose  sufficiency  must,  therefore,  be  deter- 
mined as  though  they  alone  constituted  the  complaint. 

The  substance  of  the  objections  made  to  them  is,  First.  That  it 
may  be  presumed,  for  aught  that  is  averred,  that  from  and  after 
January  Ist  1874,  the  appellant,  Uhl,  ceased  to  hold  himself  out 
as  a  partner  in  the  business ;  and  that  after  the  lapse  of  so  long  a 
time  the  appellee,  who  had  not  before  had  any  transaction  with 
the  firm,  had  no  right  to  presume  on  a  continuance  of  his  member- 
ship, the  name  of  the  firm  being  such  as  to  afford  no  indication  on 
the  subject;  and  second,  that  while  the  plaintiff  avers  want  of 
knowledge  of  the  retirement  of  the  appellant,  he  does  not  deny 
knowledge  that  Stanley,  Atkinson,  Whifeside  or  Thompson  had 
retired,  and  that  the  firm  had  thereby  been  dissolved. 

These  objections  are  not  sound.  There  is  no  legal  presumption 
that  the  appellant  ceased  to  be  a  member  of  a  firm  whose  business 
continued  uninterruptedly,  because  he  ceased  to  keep  up  a  news- 
paper notice  of  his  connection.  Once  the  public  were  well 
informed  of  the  membership  of  the  firm,  there  was  probably  no 
profit  in  keeping  up  the  notice,  and  the  rule  is  that  the  retiring 
partner  escapes  continued  liability,  not  by  ceasing  to  hold  himself 
out  as  a  partner,  but  by  giving  affirmative  notice  of  the  dissolution, 
or  of  his  withdrawal  from  the  membership  of  the  firm.  As  to  the 
second  point,  the  parties  named  are  made  defendants  in  the  case, 
and  the  necessary  inference  from  the  allegations  made  is  that  they 
had  continued  in  the  partnership,  and,  in  the  absence  of  averment 
to  that  effect,  there  is  certainly  no  presumption  that  others  not 
named  had  come  into  the  firm.  The  paragraphs  show  the  appel- 
lant's connection  with  the  firm,  and  the  public  advertisement  of 
the  fiict,  prior  to  January  1874,  the  want  of  publication  of  notice 
of  his  retirement,  and  that  the  appellee,  who  knew  of  his  member- 
ship but  not  of  his  retirement,  gave  credit  to  the  firm  in  the  usual 
course  of  its  business,  in  the  belief  that  the  appellant  was  a 
member,  and  this  is  enough  to  entitle  the  appellee  to  recover,  not- 
withstanding he  had  had  no  previous  dealings  with  the  firm  during 
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the  time  when  the  appellant  vas  a  member.  One  whose  member- 
ship in  a  business  partnership  has  been  publicly  advertised  in  the 
community  where  the  business  is  prosecuted,  owes  a  duty  on  retir- 
ing to  give  notice  thereof,  not  merely  to  the  customers  who  have 
had  actual  transactions,  but  to  the  public  who  may  be  misled  into 
giving  future  credit  on  the  supposed  responsibility  of  him  who 
retires :  Pars,  on  Part.  *411 ;  CoUyer  on  Part.,  sect  580 

There  was  no  available  error  in  sustaining  demurrers  to  any  of 
the  answers,  because,  as  already  stated,  they  contained  nothing 
which  was  not  provable  under  the  sworn  general  deniaL  The 
answers  to  which  the  demurrers  were  overruled,  were  nothing 
but  special  or  argumentative  denials  of  matters  averred  in  the 
complaint,  and  might  well  have  t>een  stricken  out,  but  being 
allowed  to  stand,  they  closed  the  issue  and  neither  called  for  nor 
admitted  of  reply.  There  was,  therefore,  no  error  in  sustaining  a 
demurrer  to  replies  which  on  motion  might  properly  have  been 
stricken  from  the  files :  State  ex  reh  Qriiwold  v.  Blair^  32  Ind. 
318. 

Exceptions  were  saved  to  a  number  of  the  instructions  given  to 
the  jury. 

The  sixth  instruction,  after  enunciating  a  rule  in  gofteral 
language  to  which  no  objection  is  made,  proceeds  as  follows :  ^*  8o 
in  this  case  if  the  defendant  Uhl,  by  his  words  or  conduct,  induced 
the  plaintiiT  to  believe  him  to  be  a  member  of  the  People's  Bank, 
and  the  plaintiiT  upon  such  representations  made  the  deposits  evi- 
denced by  the  certificates  sued  on,  he  is  liable  as  fully  as  if  he 
were  in  fact  a  member,  for  he  negligently  left  the  plmintilT  to 
believe  him  still  a  member  and  to  deal  with  the  firm  upon  thai 
belief,  and  I  state  it  as  the  law  in  this  case,  that  it  is  not  necessary 
that  the  defendant,  Uhl,  personally  make  such  representations; 
but  if  the  plaintifi*  deposited  his  money  with  said  Peoples'  Bank, 
and  previous  to  that  time  it  was  a  matter  of  public  notoriety  that 
defendant,  Uhl.  was  a  member  of  said  firm,  and  such  notoriety 
originated  through  him  or  his  eopartnerif  in  that  case  it  is  his 
duty  to  prove  that  he  informed  the  public  of  his  retirement,  and 
if  he  has  failed  to  do  that,  then  the  public  was  justified  in  believ- 
ing him  to  be  a  member." 

In  this  connection  it  may  be  stated  that  the  appellant  had  saved 
his  exception  to  the  refusal  of  the  court  to  give  the  following 
instruction : 
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"No.  17.  If  you  find  that  these  advertisements  were  made 
without  the  knowledge  or  consent  of  Uhl,  and  he,  as  soon  as  he 
heard  of  them,  caused  them  to  be  taken  out  of  the  papers,  then  I 
charge  you  as  the  law  that  he  is  not  bound  by  them ;  no  person  is 
bound  by  the  act  of  another,  unless  done  by  his  authority,  or  with 
his  knowledge  without  objection." 

The  position  of  the  appellant,  in  reference  to  the  instruction 
given,  is  sufficiently  indicated  by  the  terms  of  that  which  was 
refused ;  and  if.  as  claimed,  the  jury  was  in  effect  instructed  or  led 
to  suppose  that  the  appellant  might  be  held  responsible  for  acts 
which  he  neither  did  nor  authorized  another  to  do,  and  had  no 
knowledge  of  being  done,  we  could  not  hesitate  to  declare  that 
material  error  had  been  committed.     But  properly  construed,  with 
reference  to  the  evidence  in  the  case,  it  is  clear  that  by  the  notoriety 
mentioned  as  having  originated  through  him  or  his  copartners, 
reference  was  had  to  the  acts  of  himself  or  copartners  while  they 
bore  that  relation  to  each  other ;  and  the  proof  being  clear  and 
undisputed  that  the  appellant  lived  in  Logansport  where  the  busi- 
ness was  conducted,  and  where  he  was  publicly  advertised  as  a 
stockholder,  and  with  the  other  stockholders  as  personally  responsi- 
ble upon  the  liabilities  of  the  company,  he  was  clearly  responsible 
for  the  notoriety  so  produced,  whether  he  or  his  partners  caused 
the  advertisement  to  be  put  into  the  daily  papers  where  it  was 
published.     The  evidence  went  further,  however,  and  showed  that 
the  advertisement,  a  copy  of  which  will  be  given  further  along, 
was   kept  in   the  paper  after  appellant's  withdrawal,  and  until 
March  1876,  or  later,  when,  upon  the  order  of  appellant,  it  was 
stopped,  or  his  name  omitted  therefrom  ;  and  it  is  to  this  fact  that 
the  instruction  which  the  court  refused  to  give  was  intended  by  the 
appellant  to  be  addressed.     But  the  instruction  was  wrong,  and 
was  properly  refused.     It  was  the  unquestioned  duty  of  the  appel- 
lant to  give  notice  of  his  retirement  immediately  upon  its  occur- 
rence, if  not  in  anticipation  of  the  fact,  and  this  duty  certainly 
includes  the  corresponding  obligation  on  his  part  to  see  to  it  that 
the  advertisement  of  the  firm  which  showed  his  connection  should 
be  discontinued.     His  ignorance,  from  inattention  or  from  what- 
ever cause,  that  the  publication  was  continued,  could  not  exonerate 
him.     His  position  called  for  affirmative  action,   the  giving  of 
unequivocal   notice  of  his   retirement,  which   implies   the  duty 
of  withdrawing    all    contradicting    advertisements   which   were 


IM  UHL  V.  HARVET. 

known,  or  from  the  circumstances  might  be  presumed  to  hare 
been  known,  to  him.  As  applied  to  the  evidence,  therefore,  there 
was  no  error  committed  in  reference  to  these  instructions. 

The  tenth  instruction  given  was  this : 

^^  The  law  requires  that,  upon  one  member  retiring  from  a  part- 
nership he  must  give  notice  of  his  retirement,  and  in  giving  notice 
of  his  retirement  he  must  act  in  good  faith.  Now,  if  you  find  that 
Joseph  Uhl,  when  he  retired  from  the  Peoples'  Bank,  before  that 
agreed  that  he  would  keep  his  retirement  a  secret,  and  he  did 
keep  it  a  secret,  then  he  did  not  act  in  good  faith  in  his  retire- 
ment ;  but  by  his  agreement  to  keep  his  retirement  a  secret,  he 
consented  that  he  should  continue  to  be  represented  as  a  member 
while  that  agreement  continued.*' 

It  is  true,  as  counsel  contend,  that  it  is  not  an  absolute  require- 
ment of  the  law  that  notice  be  given,  but  only  in  case  the  one 
retiring  were  known  as  a  partner,  and  in  favor  of  an  old  dealer,  or 
a  new  dealer  who  knew  that  he  had  been  a  member ;  but  these  are 
points  sufficiently  explained  by  other  instructions  which  were 
given,  and,  in  view  of  the  evidence,  this  instruction  was  entirely 
proper.  If,  as  there  was  some  evidence  tending  to  show,  the 
appellant,  before  retiring,  agreed  to  keep  the  fact  secret,  and  he 
did  afterwards  keep  it  a  secret,  or  withhold  notice  of  the  fact  from 
the  public,  it  was  a  wrongful  act  which  should  make  him  liable  to 
any  one  thereby  misled  into  dealings  with  the  firm  in  the  belief 
that  he  was  a  member. 

The  eleventh  instruction  is  as  follows: 

^^  If  you  find  that  Joseph  Uhl  retired  in  1874,  that  he  told  some 
parties,  before  the  plaintiiT  commenced  dealing  with  the  firm,  that 
he  had  retired ;  and  you  also  find  that  to  others  he  represented 
himself  as  being  a  member,  that  is  a  fact  which  you  may  consider 
in  determining  whether  or  not  he  acted  in  good  fieiith  in  giving 
notice  of  his  retirement.  I  also  say  to  you,  that  it  is  a  matter  of 
fact  for  you  to  determine  whether  or  not  Mr.  Uhl  acted  in  good 
faith,  and  whether  or  not  the  notice  he  gave,  if  you  find  that  he 
gave  any  notice  at  all,  is  sufficient." 

Counsel  insist  that  it  was  not  an  issue  in  the  case  nor  material 
to  be  considered,  whether  the  appellant  acted  in  good  faith,  and 
that,  therefore,  it  was  not  proper  to  give  this  instruction.  It  was, 
however,  a  question  in  the  case,  whether  the  appellant  was  a 
partner  when   the  certificate  was  issued.     He  had  been  a  partner. 
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and  unless  be  had  retired,  wa2«  yet ;  but  if  be  retired  in  bad  faith, 
endeavoring  to  leave  the  concern  tbc  crtMlit  of  bis  njiiiie,  and  yet  to 
escape  liability,  then  bis  bad  faitb  def'eiited  bis  {lur) »(><('  and  left 
him  liable  in  fact  as  veil  as  in  appearance.  It  is  true  ibat  the 
appellee  needed  not  under  the  issues  to  prove  so  strong  a  case  in 
order  to  prevail;  but,  nevertheless,  be  bad  a  right  to  make  the 
attempt,  and  to  have  it  submitted  in  that  view  to  the  jury. 

Among  the  causes  assigned  for  a  new  trial,  is  the  alleged  error 
of  the  court  in  permitting  the  introduction  of  testimony  that  ^'  it 
was  currently  reported  in  Logansport  that  Ubl  was  a  member  of 
the  firm  of  Peoples*  Bank  up  to  the  fall  of  1875.**  The  only 
point  made  against  its  introduction,  however,  is  that  it  was  not 
admissible  for  the  purpose  of  showing  either  the  existence  of  the 
partnership  or  the  appellant*8  connection  therewith. 

In  this  position  counsel  are  unquestionably  right :  Uarl  v. 
Burd,  5  Blackf  248 ;  Cre(/ler  v.  Durham,  9  Ind.  385  ;  ifact/  v. 
Combs,  15  Id.  469;  Brown  v.  Crandall  11  Conn.  92;  Ilalliday 
y.  McDougall,  20  Wend.  80.  But  aside  from  the  instructions  of 
the  court,  which  limited  the  application  of  this  testimony  to  the 
subject  of  notice  of  the  partnership  and  of  the  a[»pellant*8  retire- 
ment therefrom,  to  which  it  was  clearly  relevant  and  competent, 
the  jury  found  in  answer  to  an  interrogatory  that  the  appellant  was 
not  a  partner  after  April  1874,  and  so  it  is  clear  that  the  evidence 
did  not  harm  the  appellant  in  that  respect. 

The  advertisement  already  referred  to,  and  which  was  shown  to 
have  been  published  in  the  Daily  Star  while  the  ap[>ellant  was  a 
partner,  and  after  his  retirement,  was  of  the  tenor  following : 

*' People's  Bank  Stockholders:  Jo«eplius  Atkinson.  Jostpli  tlil,  V»illiam  H. 
Whiteside,  George  Streckcr,  William  II.  Standley,  E.  R.  Th«.i.j|)><>n  of*  Delaware, 
Ohio.  Doing  geiiernl  Imnking  business,  (h-jranizrd  nnder  the  laws  of  tlie  state, 
DQAkin^  every  et(K:kboldcr  individually  rcsivjn.Nible  for  all  liahilitirs." 

And  in  reference  to  this  the  appellant  requested  tbe  following 
instruction,  and  others  involving  tbe  same  idea,  which  were  refused: 

"No.  15.  The  plaintiff  has  introduced  in  evidence  an  advertise- 
ment in  the  Logansport  Daily  Star,  The  legal  construction  of 
those  advertisements  is  for  the  court  and  not  for  the  jury.  Those 
advertisements  do  not  give  public  notice  of  the  existence  of  a  part- 
nership known  as  *  Peoples*  Bank/  But  the  legal  effect  of  them 
would  be  to  advise  the  public  that  there  was  a  corporation  organ- 
ised, parsnant  to  law,  in  which  Ubl  is  a  stockholder.     The  plain- 
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tiff  had  110  right  to  relj  upon  such  notice  to  give  credit  to  Uhl 
aa  a  member  of  a  firm  known  as  ^Peoples'  Bank,'  and  if  you 
find  from  the  evidence  that  the  only  notice  the  plaintiff  had  when 
he  commenced  dealing  with  the  bank  was  by  those  advertisements, 
and  that  Uhl  at  that  time  had  retired  from  the  firm,  the  court 
charges  you  that  the  plaintiff  had  no  right  to  rely  upon  the  same 
as  a  public  notice  of  his  being  a  member  of  the  firm." 

''  We  insist/'  says  counsel,  ^^  that  the  evidence  was  incompetent. 
The  plaintiff  did  not  show  that  Uhl  ever  authorized  the  publica- 
tion, or  that  he  ever  had  any  notice  of  it :  therefore  it  was  not 
competent.  It  did  not  tend  to  prove  a  partnership,  or  that  Uhl 
was  a  partner.     Both  of  these  objections  were  pointed  out." 

As  we  have  already  said  in  substance,  there  was  evidence  not 
only  to  warrant,  but  such  as  required  the  conclusion,  that  the 
appellant  was  responsible  for  the  advertisement  from  the  time  its 
publication  began  until  it  was  suppressed  upon  his  order,  and  even 
for  its  continued  influence  thereafter,  because  of  his  fiiilure  to  give 
such  notice  as  was  calculated  to  remove  the  false  impression  made 
by  the  continued  publication  of  the  notice. 

The  objection  that  it  did  not  tend  to  show  a  partnership  but  a 
corporate  organization  is  still  less  tenable.  There  may  be  shares 
of  stock  and  stockholders  in  a  partnership  as  well  as  in  a  corporate 
body.  Such  in  fact  was  the  organization  of  the  Peoples'  Bank. 
Lindley's  very  elaborate  work  is  designed  mainly  to  explain  the 
law  of  partnership  as  applicable  to  stock  companies  not  incorpo- 
rated. Besides,  the  notice  under  consideration  declared  every 
stockholder  individually  responsible  for  all  liabilities,  which  is  true 
of  a  partnership,  but  not  true  of  an  incorporated  bank,  the  share- 
holders in  which  under  the  law  of  this  state  are  liable  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares:  1 
Davis  Rev.  (1876)  p.  165,  sec.  13. 

In  answer  to  the  questions  which  were  submitted,  the  jury 
found,  in  substance,  that  the  appellant  retired  and  ceased  to  be  a 
partner  from  and  after  April  1874,  but  that  his  retirement  was  not 
a  matter  of  public  notoriety  in  the  neighborhood  where  the  firm 
did  business  at  or  before  February  26th  1877 ;  that  appellee  had 
no  dealings  with  the  firm  before  February  28d  1876,  the  date  of 
the  first  certificate  in  suit ;  that  the  appellant  had  done,  and  per- 
mitted acts  to  be  done  with  his  knowledge,  which  led  the  appellee 
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to  believe  that  the  appellant  "  was  a  member  (»f  said  firm  at  trie 
date  of  anv  of  the  iiKstnimcnti?  siie»l  on,"  ami  tliat  at  ^aid  time  ihe 
appellee  had  other  notice  or  knowledge,  besides  said  ndvertisiinent, 
thai  the  appellant  had  been  a  partner,  and  during  the  time  of  Ins 
dealing  with  the  firm,  the  appellee,  through  no  careles>iM  s>  of  his 
own,  acted  without  notice  that  the  appellant  had  wiilidrawn  and 
believed  he  was  dealing  with  partners,  individually  liable,  and  not 
with  a  corporate  body.  In  view  of  these  facts  it  is  clear  that  the 
general  verdict  in  favor  of  the  appellee  is  in  accordance  with  the 
merits  of  the  case  as  shown  at  the  trial,  and  that  the  adverse 
rulings  of  the  court,  so  far  as  they  appear  to  he  at  all  questionable, 
produced  no  prejudicial  result. 
The  judgment  is  therefore  affirmed  with  costs. 


Necessity  of  Notice. — Mr.  Gow  in 
his  work  on  Partnership  says  as  to  the 
liability  of  a  retiring  partner :  ' '  It  has, 
therefore,  been  held  that  a  firm  may  be 
boand  after  the  dissolution  of  a  partner- 
ship, by  a  contract  made  by  one  partner 
in  the  name  of  the  firm,  with  a  person 
who  contracted  on  the  faith  of  the  partner- 
tiiip,  and  bad  not  notice  of  the  dissolu- 
tion. And  the  principle  upon  which  the 
refponsibiUty  of  the  retiring  partner 
proceeds,  being  his  negligent  conduct  in 
foriiearing  to  giro  notice,  and  the  con- 
sequent ignorance  of  the  world  of  the 
fact  of  a  dissolution  haring  taken  place, 
he  will  be  liable  for  the  cnrrn^^cmcnts  of 
the  oiher  partner,  entered  into  in  the 
name  of  the  firm,  even  with  a  party 
whosi*  dealings  began  subsequently  to 
the  dissolution  of  the  partnership.*'  (3 
Am.  2.!,  p.  248).  And  Lord  Mansfield 
said  :  **  If  partners  dissolve  their  part- 
ncrslu'p,  they  who  deal  with  either  with- 
out notice  of  such  dissolution,  have  a 
right  against  l»oth."  Cowp.  445.  So 
well  established  is  this  rule  that  the 
retiring  partner  must  give  notice  of  his 
retirement  in  order  to  escape  future  en- 
gagements of  the  remaining  members  of 
the  firm,  tlmt  we  deem  it  unnecessary  to 
further  di^cnss  it,  and  only  cite  a  few 
of  a  host  of  eases  to  such  c fleet.  Lc  Roy 
T.  JoAfum,  2  Pet.  186 ;  Hwnt  t.  /fa//, 


8  Ind.  215;  S(aH  v.  Cassadtf^  57  Ind. 
284  5  Ilodgfn  v.  h'ief\  63  111.  146  ;  //o/- 
iand  V.  Lorif^j  57  Goo.  37  ;  Otrnnrftnei  v. 
Greer,  55  Id.  116.  And  it  is  no  <'x- 
cnse  that  there  han  \iov\\  no  time  t<i  ;;ivc 
such  notii'C.  Martin  v.  S(arhs^  28 
Conn.  43;  Mechanicg*  Bank\,  Liringston, 
38  Barb.  458;  Briatol  v.  Sprnrjue,  8 
Wend.  423;  IVavduvfl  v.  I/ni;f/tf,  2 
Barb.  552. 

Notice  must  bi:  givex. — The  dutv 
of  a  partner  to  jrlvc  notice  of  his  rori fo- 
ment IS  well  stated  in  the  principal  cnso. 
All  the  rases  arc  to  the  cflect  that  Fomv 
kind  of  notice  niu<t  Ikj  j^^ivcii  if  tlu*  rr- 
tirin;r  partner  would  cprnjie  linl>ility  as  to 
future  obliirations  entered  into  hy  the 
remaining:  partner,  in  tlio  old  lirnrs 
name.  *'  To  rrcat*'  a  I'.'jral  oMiiratittTi  as 
a  psirti.er,  it  is!  not  necessary  in  farr,  «»r 
in  law,  that  tlir  jiartncrsliii»  slionld  be 
still  continuin;r.  The  loj;al  oltli^ation 
mav  arise  from  the  nets  of  tlio  partv  at 
one  time,  and  his  forbearanee  at  anotlur 
time.  (Per  Abbott,  C.  J.,  Cnodt  v.  //ar- 
rison^  5  B.  &  A.  157.)  If  a  partner, 
on  his  retircintnt  from  a  partnership, 
neglect  to  notify  its  dissolution  to  the 
world,  he  is  guilty  of  a  delusion,  and  as 
he  thereby  induces  stranjrers  to  believe 
that  the  partnership  is  continuing:, he  must 
abide  by  the  conscriucnccs  resulting  solely 
from  his   own    negligent  imprudence," 
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Go^T  on  Partnership  305.  It  will  thus 
be  seen  that  the  liability  of  the  retiring 
member  for  the  future  contracts  of  the 
remaining  member,  or  members,  of  the 
firm,  executed  in  the  name  of  the  old 
firm,  with  one  who  had  no  notice  of  the 
dissolution,  but  wlio  knew  sucli  retiring 
member  was  a  member  of  the  old  firm, 
is  placed  upon  tlie  same  hruad  ground 
that  one  who  hohls  himself  out  as  a 
member  of  an  existing  firm  will  be 
bound  by  its  contracts."  In  the  case  of 
a  holding  out  it  is  an  active  deception 
practiced  by  the  one  holding  liimself  out 
an  a  partner,  in  the  oriter,  a  passive 
deception.  One  is  as  effectual  as  tlio' 
other,  and  both  practices  reach  the  same 
result.  In  butli  cases,  the  one  liolding 
out,  or  the  retiring  member,  has  practiced 
a  fraud  upon  tlie  injured  party,  and  is 
estopped  to  deny  that  he  is  a  member  of 
the  firm,  and  is  licld  liable  for  his  fraudu- 
lent acts. 

Express  Notice. — In  respect  to  pre- 
vious customers  of  the  firm,  it  is  neces- 
sary that  express  notice  be  given,  or  such 
facts  must  Ix}  shown  as  will  warrant  a 
jury  in  believing  that  tlie  party  had 
actual  knowledge  of  the  dissolution. 
Osborne  v.  Harper,  5  East  225  ;  /Vice  v. 
Toivsey,  3  Litt.  423  ;  Ketcham  v.  Clark^ 
6  Johns.  144  ;  Vernon  v.  Manhattan  Co,, 
17  Wend.  524,  8.  c  aflirnio«l  in  Court  of 
Errors,  22  Id.  182  ;  Wardwellv,  Haight, 
2  Barb.  552 ;  Van  Eps  ▼.  DUlayt,  6 
Barb.  250 ;  Bank  of  Commonwealth  v. 
Mudgett,  45  Barb.  663;  Kirkman  v. 
SmxffjrasSf  3  Hc.i'l.  371  ;  House  v. 
TftompHon,  3  Id.  512  ;  Sinionds  v.  Strong ^ 
24  Vt.  642  ;  Amidoivn  v.  Osgood,  Id. 
282  ;  Zollar  v.  Janrrin,  47  N.  H.  327  ; 
Lf/on  V.  Johnson,  28  Conn.  1  ;  Martin  v. 
SenrlcSj  Id.  46  ;  Walkinson  v.  Bank  of 
fh.,  4  Wliart.  484  ;  Mauldin  v.  Bank  of 
Mobile,  2  Ala.  503  ;  Pope  v.  Risley,  23 
Mo.  187  ;  Xalionnl  Hani:  v.  Norton,  I 
Hill  579  ;  Mlnte  v.  Murphy,  3  Rich.  369  ; 
Lane  v.  Tglcr,  49  Mo.  252  :  Taylor  v. 
Hill,  36  Md.  494  ;  Rose  v.  Coffield,  53 
Md.  18  ;  Merrit  v.  Pollys,  16  B.  Mon. 


856  ;  MerriU  r.  Wuliams,  17  Kau.  W; 
In  re  Krueger,  2  Lpwcll  C6  ;  Holtgnm 
V.   Winiker,  85  111.  470  ;  Hicks  v.  Pub- 
tell,  72  Id.  230  ;  Southern  r.  Grim,  67 
Id.    106.     All  persons   are  char{:eab1e 
with  notice  of  the  death  of  a  member 
of  a  firm  ;  hence  no  notice  of  the  death 
need  be  published,  either  by  representa 
tives  of  the  deceased  partner  or  the  snr- 
viTors.     Marlett    v.  Jackwan,    3  Allen 
S87  ;    Durgin    v.    Coolidge,     Id.    554 ; 
Price  v.    Mathew^s   Succession,    14  La. 
An.  11. 

Altbratiok  of  Fibm  Name. — Where 
the  name  is  altered  and  credit  giren  to 
the  new  party  and  not  to  the  old  firm, 
the  necessity  of  notice  does  not  exist. 
Kirhy  y.  Heuntts,  26  Barb.  608  ;  Bme- 
roy  r.  Coons,  20  Mo.  599 ;  Sfeseart  v. 
Caldwell,  9  La.  419;  nor  is  notice  neoea- 
sary  where  the  party  did  not  know  of 
the  existence  of  the  firm :  Carter  t. 
WhaUey,  1  B.  &  Ad.  13  ;  Kennedy  t. 
Bohamum,  11  B.  Mon.  119  ;  or  of  its 
members  :  Dowzelot  v.  Ratclings,  58  Mo. 
75.  "  Now,  where  ail  the  names  in  a  firm 
appear,  it  may  be  presumed  that  every 
one  knows  who  the  psirtners  are " 
Consequently  if  one  name  is  dropped 
oat,  it  is  notice  to  the  world  of  a  change 
in  the  partnership :  Carter  v.  Whalley^ 
supra ;  nor  need  notice  be  given  where  it 
is  merely  implied  by  law.  Bigelow  ▼. 
EUiot,  1  Cliff.  41.  Where  dissolation  took 
place  two  years  previously,  and  in  the 
mean  time,  th^^partner  had  been  doing 
business  scparalely,  notice  was  inferred  ; 
Coddington  t.  Hunt,  6  Hill  596.  After 
eleven  years*  suspension  of  tiie  firm's  bus- 
iness held  no  notice  was  necessary :  Far* 
mers*  (f  Mechanics^  Bank  y.  Green,  30 
N.  J.  L.  316.  While  notice  of  the  disso- 
lution must  be  given  to  ail  persons  who 
have  dealt  with  the  firm  on  a  credit 
basis,  the  rule  docs  not  apply  to  parties 
who  have  had  mere  cash  dealings  with 
the  firm  :  Clapp  v.  Rogers,  1 2  N.  T. 
285. 

Changb  of  PuBBiTiTfl. — A  chang«  of 
pursnits,  or  removal  from  the  state^  of 
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one  partner,  it  was  hdd,  was  not  nodoe : 
Fauos  t.  B<mk  of  Dariem,  S  Stew.  S80  ; 
nor  is  the  ineorporatum  of  the  firm; 
Godtttrd  Y.  BrtUt,  16  Pick.  432  ;  and  it 
was  held  that  a  deed  of  oidgnmaU  con- 
stttoting  a  dissolntion,  pat  on  record, 
was  not  notice :  PUiAer  v.  Bcamws,  17 
Pick.  861 ;  this  was  onlj  a  ooDimon-law 
assignment,  or  trust  deed ;  an  assign- 
ment nnder  a  statate,  such  as  a  statutory 
voluntary  aasignnienty  would  mdonbt- 
edlj  be  notice  to  all  the  world. 

JkxmMAXT  pASTniB. — ^It  if  not  noeee- 
eary  timt  a  dormant  or  silent  partner 
•boold  give  notice  of  his  retirement: 
Evan  T.  Dnuaumdj  4  Esp.  89.  This 
is  quite  obrious,  because  no  credit  was 
erer  given  npon  tiie  faith  of  his  liability  : 
Seoit  T.  CUMetnt/,  7  J.  J.  Marsh.  416 ; 
Armttrmjf  t.  HuMBe^,  12  8.  k  B.  315  ; 
KdUy  T.  EMbwrff  5  Cow.  534 ;  BenUm 
T.  CSkaaberUm^  18  Yt.  711 ;  Ayaukr, 
(Jkmheriam^  16  Barb.  89  ;  Kamedy  t. 
BdkuMoii,  1 1  B.  Mon.  120 ;  Warren  r. 
Bali,  37  IIL  81 ;  Heath  r.  Sannm,  1 
KcT.  &  M.  104 :  OregUr  r.  Dw^am,  9 
Ind.  375.  But  it  seems  that  if  the  os- 
tensible perty  state  the  existence  of  the 
partnership  to  a  party  who  deals  with 
die  firm,  the  dormant  partner  is  liable, 
although  the  oonmranication  be  made 
after  die  partnership  has  in  fact  closed : 
Evame  t.  Drummand,  4  Esp.  89.  And 
it  is  very  dear  if  the  dealer  knew  a 
party  was  a  dormant  partner,  notice  of 
hb  retirement  must  be  given  to  such 
person,  because  as  to  hira  he  is  not  a 
dormant  partner :  Fhrrtir  v.  D^inne,  1 
C.  &  K.  580  ;  see  CSsrter  v.  WhaUey,  \ 
B.  &  Ad.  14  ;  Jhxrk  v.  Woaten's  JSrV., 
35  Ala.  241;  Edwarde  v.  MeFhU,  5 
La.  Ann.  167  {  Neeebaumer  v.  Bedcer, 
87  m.  281  ;  EUU'e  Adm*r.  v.  Broneon, 
40  m.  455 ;  Joeepk  v.  FUher,  3  Scam. 
137. 

BvBDm  or  Pik)OV. — ^Whether  or  not 
a  previous  dealer  had  notice  that  a  dor- 
meat  partner  was  a  member  of  a  firm, 
Bost  be  dearly  shown  before  he  can  re- 
cover,  especially  if  the   partner   was 
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generally  unknown :  GBffsrv.  Whalley^ 

1  B.  k  Ad.  11  ;  Edwarde  v.  McFall,  5 
La.  Ann.  167  ;  Farrar  v.  D^inne,  1 
Car.  &  K.  580 ;  but  in  case  of  a  known 
partner,  the  burden  of  proof  is  on  the 
retiring  partner  to  establish  notice,  aiid 
if  the  evidence  is  conflicting,  and  leaves 
a  doubt  as  to  the  matter,  the  benefit  of 
the  doubt  will  be  given  to  the  creditor : 
Southern  v.  Grim,  67  III.  106;  \etr- 
eomet  v.  Brotzman,  69  Pcnn.  St.  185; 
CbmucAae/  v.  Greer,  55  Geo.  116  ;  Ken- 
ney  v.  Altwater,  7?  Penn.  St.  34 ;  and 
if  he  knows  the  partnership  artidcs  pro- 
vide for  a  dissolution  upon  a  certain  con- 
tingency, he  is  put  npon  inquiry  whether 
a  dissolution  hns  actually  taken  place : 
Smith  V.  Vanderlmrg,  46  111.  34. 

HOLDIMO   OUT   AFTKS    KETISEMKNT. 

— The  retiring  partner,  although  he  may 
have  given  notice  of  his  retirement,  will 
be  held  liable  to  subsequent  dealers  if 
he  holds  himself  out  to  the  public  as  a 
partner :  Williams  v.  Keats,  2  Stark. 
290 ;  Emmet  v.  Butler,  7  Taunt.  600 ; 
Brown  v.  Leonard^  2  Chitty  1 20  ;  Stablts 
V.  Eley,  1  Cnr.  &  P.  614;  Mulford  y. 
Griffin,  1  F.  &  F.,  N.  P.  145  ;  Faldo 
V.  Griffin,  Id.  147  ;  Western  Bank  of 
Scotland,  Id.  463;  Howe  v.  Thayer,  17 
Pick.  91. 

Notes. — A  retiring  partner  is  liable 
on  a  note  executed  in  tlie  firm  name  by 
the  remaining  partner  aAer  the  dissolu- 
tion, althougli  the  plaintiff  knew  the 
fact  at  the  time  she  took  the  note,  where 
the  defendant  had  suffered  his  name  to 
continue  in  the  firm :  Broum  v .  Leonard, 

2  Chit.  120.  And  if  the  retiring  part- 
ner make  a  payment  on  the  note  so  exe- 
cuted, he  will  be  held  liable  for  the  re- 
mainder due  :  Eaton  r,  Taylor,  10  Mas8. 
54. 

Notice  to  an  Agent. — ^Notice  to  an 
agent  is  not  notice  to  the  principal  unless 
the  agent  was  authorized  to  represent 
the  principal  in  such  matter:  Stewart 
V.  Soimtbom,  49  Ala.  178  ;  contra,  Fkige 
V.  Brant,  18  111.  37.  But  notice  to  a 
director  of  a  bank,  unless  it  reacli  those 
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intrusted  with  the  maiiaj^meDt  of  the 
bank,  in  not  iiuticc  to  the  bank  :  National 
Bank  v.  Norton,  1  Hill  572  ;  nor  is  the 
fact  tliat  one  partner  became,  alter  diB- 
tolution,  a  director  in  the  bank,  notice 
to  the  bank  of  dissolution:  Lucas  t. 
Bank  of  Darien,  2  Stew.  280.  But  if 
the  bank  acted  upon  the  notice  given  to 
the  director,  rach  notice  would  be  snfS- 
cient :  Bank  of  United  States  v.  DaviSf 
S  Hill  451.  If  the  president  of  a  bank 
has  knowledge  of  the  dissolutiott,  it  is 
notice  to  the  bank  :  Easter  t.  Farmers^ 
National  Bank,  57  111.  216.  In  StewaH 
▼.  Sonnebonif  51  Ala.  126,  it  is  said  an 
agent  having  authority  may  give  notice  of 
dissolution  ;  but  it  may  be  said  that  any 
one  may  give  notice  of  dissolution  of  a 
firm,  and  it  matters  not  how  or  through 
what  channel  notice  is  given,  so  it 
reaches  the  party  to  be  affected  by  it : 
Hicks  V.  Russell,  72  111.  230 ;  Southern 
V.  Grimy  67  Id.  106. 

Who  ABE  Pretioub  Dealbbs. — As 
to  who  are  previous  dealers  must  be  de- 
cided upon  the  facts  in  each  case ;  no 
general  rule  can  be  laid  down.     Selling 
goods  to  a  firm  and  delivering  them  to 
be  paid  for  aAerwards,  although  no  term 
of  credit  is  fixed,  would  make  the  sellers 
dealers  so  as  to  entitle  them  to  notice  : 
Clapp   V.   Rogers,   2  Kern.   289;    so  a 
bank  which  had  previously  been  in  the 
habit  of  discounting  notes  and  bills  for 
a  firm :  IJtd chins  v.  Hank  of  Tennessee. 
8  Humph.  418;  or  a  person  who  had  been 
in  the  habit  of  ciulorsing  for  a  firm : 
Htitchins  V.  Sims,  8  Humph.  423 ;  or  lend- 
ing his  note  to  it  for  its  credit :  Hutchins 
V.  Ilwison,  SHumpli.  426  ;  two  previous 
dealings  with  the  firm  will  entitle   the 
dealer  to  notice :   Wardmdl  v.  Uaight, 
2  Barb.  549  ;  sec  Amdoum  v.  Osgood, 
24  Vt.  278 ;  a  single  cash  sale  of  cattle 
does  not  make  the  vendor  such  a  pre- 
vious dealer:   Meriitt   v.    Williams^    17 
Kan.  287. 

SurnriExcY  op  Notice. — One  of 
the  earliest  cases  upon  the  sufficiency  of 
iMtioo  it  (jodfreif  ^*    Twmbidl,   1  Esp. 


S71  (1795).  That  waa  an  action  by  ^ 
plaintiff  as  indorscr  of  a  proouflMiry 
note  against  the  defendants  as  makers 
of  it.  The  defendants  had  been  partners 
in  trade,  but  the  partnership  had  been 
dissolved  prior  to  the  date  of  the  note. 
The  note  was  dated  April  6th  1793.  On 
March  19th  1793,  notice  of  the  dissoln- 
tion  of  the  partnersliip,  dated  he  15th, 
had  appeared  in  the  Gazette.  The 
question  was,  whether  the  notice  givci: 
in  the  Gazette  was  sufficient  so  as  to  ex- 
onerate the  defendant  Tumbull  0^*^' 
ment  having  been  rendered  against  the 
other  defendant  by  default).  Lord 
Kektov,  in  delivering  the  opinion, 
said  :  '*  A  secret  dissolution  cannot  dia- 
charge  the  partners  ;  but  if  the  distoln- 
tion  is  notified  in  tlic  usual  way,  as  it  is 
the  only  mode  by  which  the  fact  of  the 
dissolution  can  be  promulgated  to  the 
world,  at  least  to  those  who  have  had 
no  previous  dealings  with  the  partners, 
it  seems  sufficient  at  least  to  be  left  to 
the  jury,  from  thence  to  infer  notice." 
No  proof  of  any  actual  notice  to  the 
plaintiff  was  given,  but  the  jury  found 
for  tlie  defendant  Tumbull.  See  to 
same  effect,  Wrightson  v.  fSd/anj  1 
Stark.  300.  In  Graham  v.  Hope^  Peake 
1!S5,  the  same  judge  observed  :  "  The 
Gazette  was  not  of  itself  sufficient  notice 
to  the  plaintiff  of  the  dissolution  of  the 
partnersliip.  I  do  not  say  this  for  the 
purpose  of  this  cause  merely,  but  I  mean 
to  lay  it  down  as  a  general  mle  to  gov- 
ern the  conduct  of  all  men.  Many 
people  there  are  in  this  kingdom  who 
never  bce  a  Gazette  to  the  day  of  their 
deaths,  and  very  mischievous  would  be 
the  consequence  if  tliey  were  bonnd  by 
a  notice  inserted  in  it.  It  is  incumbent 
on  persons  dissolving  a  partnership  to 
send  notice  of  such  dissolution  to  all 
persons  with  whom  they  had  dealings  in 
partnership."  See  Kiruran  v.  A'lnraH, 
4Tyrw.  491. 

Although  notice  may  not  have  been 
expressly  given,  it  will,  under  certain 
circumstances,    be    presumed.      That, 
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where  a  change  had  token  plac%  in  tiic 
name  of  the  firm  in  tlie  printctl  ciiccks 
of  a  banking-house,  it  was  licld  that  it 
wee  a  sufficient  notice  to  tlie  customer 
of  a  change  in  the  firm  :  Barfoot  t.  Good- 
allf  9  Campb.  147  ;  or  in  an  cxccnted 
power  of  attorney  to  proTe  a  debt  against 
a  bankniptcy  estate :  Hart  t.  Alexamdetf 
2  M.  &  W.  484.  Bot  the  diange  in  the 
check  is  not  condnsire  eridenco  of  iio> 
tice :  Naoeomei  t.  Brotenum,  69  Fenna. 
St.  185.  See  Roberts  y,  Spencer,  123 
Mass.  397.  And  when  the  retiring 
partner  gave  notice  of  his  retirement  by 
a  circnlar  letter,  of  his  assignment  to  his 
copartner  of  all  his  interest  in  a  ship, 
but,  owing  to  a  defect  in  the  assign- 
ment, the  registry  of  the  ship  was  con- 
tinned  in  the  old  finn  name,  it  was  lield 
that  one  doing  business  with  the  firm 
previons  to  the  assignment  could  not 
hold  the  retiring  partner  for  subsequent 
coptracts,  because  of  the  defective  as- 
signment, he  having  received  one  of 
the  circnlars:  M*Iver  v.  BuMe,  16 
East  169. 

Proof  of  the  insertion  of  a  notice  of 
dissc^ntion  in  the  Gazette,  although  in- 
serted bot  once,  which  paper  is  taken 
by  the  party  seeking  to  hold  the  retiring 
member  of  the  firm,  and  left  at  his  house 
in  the  usual  course,  is  evidence  to  be  left 
to  the  jury,  without  strict  proof  that  the 
paper  ever  reached  the  party :  Jenkins  v. 
Blizard,  1  Stark.  338.  But  notice  in 
the  newspapers  and  mere  notoriety,  of 
themselves,  do  not  amount,  in  law,  to 
notice,  although  they  are  undoubtedly 
proper  evidence  for  the  consideration 
of  the  jury  in  determining  upon  the  fact 
of  actual  knowledge  or  notice :  Pmic  v. 
Brant,  18  III.  37.  The  rule  is  not  inflexi- 
ble that  there  must  be  a  publication  in  a 
newspaper.  Any  means  of  fairly  publish- 
ing the  fact  of  dissolution  as  widely  as 
possible  is  proper  to  be  considered  on  the 
question  of  notice :  Loio^oy  v.  Spafford, 
93  U.  S.  430. 

But,  in  Maudlin  v.  Bank  of  Mobile, 
2  Ahi.  502,  it  is  said  that  notice  of  the 


dissolution  of  a  partnership,  puoli^hcd  is 
uno  of  the  usual  advcrtisiii<^  gnzcttrs  of 
the  place  where  the  liusiiie<s  was  mrritNl 
on,  and  in  a  fair  uiid  iKiinl  iiianiKT,  i«^ 
not  only  pnvsuinptivc,  but  coiu-liisivi', 
evidence  of  notice :  Martin  v.  Walton,  1 
McCord  16;  Shurldsv.  Til  son,  2  Mc- 
Lean 458. 

Contra :  It  is  not  actual  notice  :  Ver- 
non V.  Manhattan  Co,,  22  Wend.  183 ; 
t.  c.  17  Id.  526  ;  Williamson  v.  Fox, 
2  Wright  214  ;  Skannei  v.  Taylor,  12 
La.  Ann.  773 ;  Bank  of  Brooklyn  v. 
McChesney,  20  N.  Y.  240 ;  Zollar  v. 
Janvrin,  47  N.  H.  324 ;  Simonth  v. 
Strong,  24  Vt.  642  ;  Austin  v.  Holland, 
69  N.  Y.  571  ;  Watkinson  v.  Batdc  uj 
Pennsylvania,  4  Whart.  482 ;  Ihpe  v. 
Risley,  23  Mo.  185. 

As  to  all  persons,  except  those  who 
have  had  dealings  with  the  firm  pre- 
viously, a  general  public  notice  calcu- 
lated to  circulate  far  enough  to  reach  all 
who  are  likely  to  have  transactions  with 
the  members  of  the  firm  will  be  suffi- 
cient notice,  and  is  necessary  :  Mitchttm 
V.  Bank  (^Kentucky,  9  Dana  166  ;  White- 
sides  V.  Lee,  I  Scam.  550 ;  Graves  v. 
Merry,  6  Cow.  701  ;  Kitcham  v.  Clark, 
6  Johns.  144 ;  Oinsing  v.  Gaine  jj*  Ten 
Eyck,  2  Id.  304 ;  Trmthrell  v.  Wells,  4 
Cal.  260 ;  Green  v.  Mtrchants'  Ins.  Co,, 
10  Pick.  402  ;  S/iurld.s  v.  Tilson,  2  Mc- 
Lean 458.  And  in  Hii/.-s  v.  Russell,  72 
111.  230,  it  is  said  a  iic\v<{Mipcr  notice  is 
suificicnt. 

Held,  tiiat  a  notice  published  in  a 
newspaper  taken  l)y  the  Imnk  was  suffi- 
cient as  to  previous  dealers:  Bttnk  of 
South  Carolina  v.  Hum/ihreys,  1  McOord 
388.  This  case  is  undoubtedly  not  in 
harmony  with  the  {fciirral  rule  as  de- 
clared by  the  authorities  previously  cited. 

Where  proof  hns  Ix'cn  piven  that  a 
newspaper  containin<;  a  notice  of  dis- 
solution of  the  partnership  between  tlie 
defendants  was  taken  by  the  plaintiffs 
at  the  time,  it  is  not  error  to  admit  in 
evidence  other  papers  not  taken  by  them 
by  way  of  establishing  the  publicity  of 
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the  notice  aim]  raising  the  prcsmnption 
of  their  actaai  knowledge  of  the  fact : 
TVeaAoell  v.  WeUit,  4  Cai.  260 ;  Retli^ 
▼.  Smkh,  16  La.  Ann.  31. 

If  the  plaintiff  did  not  take  or  read 
the  paper,  it  is  inadmiasible  as  eridenoe 
of  notice :  Bo^  v.  HcCbsm,  10  Md.  118. 

The  fact  tliat  the  firm's  name  was  kept 
oTer  the  door  alter  dissolution  of  the 
partnership  is  not  of  itself  sufficient  to 
anthoriae  the  holder  of  a  note  signed  in 
the  firm  name  to  recover.      B^j/d  v. 

The  fact  that  the  notice  is  notorious  is 
not  sufficient  as  to  past  dealers,  mless 
there  is  an  actual  notice :  3/ortm  r. 
SearU$t  88  Coon.  43 ;  PU^er  v.  Bar- 
nws,  17  Pick.  361.  See  Holdant  v. 
Bttiierworth,  5  Bosw.  1. 

The  fact  that  the  plaintiffs  do  husiness 
in  the  same  town  with  the  defendants 
and  hare  an  adrertisemeht  standing  next 
to  the  advertisement  of  the  dissol«ttion 
of  the  partnership  of  the  defendants, 
although  to  be  considered  in  determining 
whether  the  plaintiffs  had  actual  notice, 
is  of  no  avail  in  law  against  the  fact 
that  they,  being  dealers  previous  to  the 
dissdation,  have  no  actual  notice.  Lgom 
V.  JbAfMOM,  S8  Conn.  1. 

The  registry  of  a  mortgage  by  the 
remaining  member  of  a  firm  to  the  re- 
tiring partner,  even  of  goods  like  those 
of  the  firm,  or  even  if  brought  to  the 
knowledge  of  the  creditor  will  not,  as  a 
matter  of  law,  put  him  upon  his  inquiry. 
Zollar  V.  Janvrin,  47  N.  H.  324. 

It  is  error  to  charge  the  jury  that 
casual  conversations  on  the  street,  which 
the  parties  do  not  remember,  in  relation 
to  a  dissolution  of  a  partnership  is  notice, 
unless  the  parties  interested  are  dis- 
tinctly apprised,  and  know  at  the  time, 
it  was  intended  as  such  notice :  Dam* 
V.  Keyes,  38  N.  T.  94.  It  is  not  neces- 
sary that  the  notice,  published  in  a  paper, 
of  the  dissolution  should  be  signed  by 
any  one  :  Young  v.  l^bbitt*,  82  Wis.  79. 
Where  there  was  a  dissolution  by  agree- 
ment, and  it  appeared  to  be  the  practice 


of  the ' '  London  Gaactte  "  oOoe  boC  tote* 
sert  a  uotioe  of  dissolution  unless  signed 
by  all  the  partners,  the  defendaac  who  re- 
fused to  sign  a  notice  was  decreed  to  do 
so.  Tomjfkm  v.  Hmter,  18  Bcav.  470. 
Where,  after  dissolution,  new  notes  ars 
given  by  one  of  the  parteen  in  the  fiim 
name,  tiie  evidence  shoold  be  dear  and 
satisfartoffy  of  the  notice  of  sndi  disso- 
lution to  the  creditor  accepting  such 
notes,  to  disduurge  the  other  partner : 
AmsoMY.  Lojr/ess,  49  Geo.  471. 

A  lettmr  suting  the  dissdntioD  of  a 
film  directed  to  the  defendant,  with  cvi- 
denoe  that  the  letter  was  not  retimed 
firoB  the  Dead  Letter  Office,  is  not  saffi- 
dent,  without  other  evidenee  of  its  r»> 
odpt,  to  charge  defendant  with  noliea  of 
the  dissdution.  But  with  si^hft  corro- 
borative evidence,  a  Jury  might  be  JvsH- 
fied  in  finding  sneh  notice  was  given. 
JTeaney  v.  AUwHer  4r  Cb.,  77  F«i.  8l. 
34.  GMfro,  Ewirkmi  v.  Baak^  7\»- 
nesssc,  8  Humph.  418 :  nor  is  n  news- 
paper sent  through  the  mail  with  the 
notice  marked  by  n  red  line  drawn 
aroond  it:  Haynea  v.  Csrfsr,  IS  Heisk. 
7  ;  Amim  v.  Hollaitd,  69  K.  T.  571. 

The  question  bdng  one  of  diligence 
and  good  faith  on  the  part  of  tfie  retir- 
ing partner,  he  will  not  be  allowed  to 
avail  himsdf  of  a  published  notice,  un- 
less it  appears  to  have  been  as  reason- 
able and  suffkaent  as  mereantile  usage 
requires,  or  the  public  have  a  right  to 
expect.  WardweU  v.  Haigktf  S  Barb. 
549 ;  Wail  v.  BrewtUr^  31  Yt.  518 ; 
Doipxelot  V.  Ratcliugtf  58  Mo.  75. 

The  taking  in  of  a  new  partner  is  nol 
notice  of  dissolution  to  previous  dealers. 
American  Linen  Thread  Co,  v.  Worttn-' 
dyke,  24  N.  T.  551. 

Nor  is  the  mere  discontinuance  of 
business  by  an  old  fbrm  and  the  fbnn*- 
tion  of  a  new  one,  evidence!  without 
notice  to  the  creditor,  of  a  dissohitioiu 
SotUhwidc  V.  Allen,  1 1  Yt.  77. 

JuRT. — It  is  a  question  for  Uia  paf 
as  to  whether  notice  was  actually  ra- 
ceived.      Wkii€tide$  v.  Lee,   1 
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UO;  Trmdwell  t.  UW/r,  A  Cal.  260; 
RaU  T.  Weits,  3  li.  148  ;  Ketcham  v. 
Cbui;,  6  Johns.  147  ;  Rooth  v.  Qumn, 
9  Eng.  Bxch.  18  ;  Jfnkin»  r.  Blizzard, 
1  Stark.  418  :  Tndor  r.  IFAAc,  27  Texiu 
584;  Laird  y.  Tvens,  45  Id.  622. 

Death. — Where  a  note  waa  giren  bj 
one  of  the  snnriving  partners  after  the 
death  of  one  of  their  memhers,  the  other 
surriTing  partners  are  not  hound  by  it 
as  te  death  of  one  of  their  partners  ia 
notice  to  all  the  world  of  the  dissolution  : 
Maxima  T.  JadbiKm,  8  Allen  287  ;  Dwr- 
gin  ▼.  CooUdge,  Id.  S85  ;  BrUse  t.  Ma^ 
ihao'9  Succession,  14  La.  Ann.  !!• 

Rkmotal  or  FiBX. — ^Wbere  a  firm 
was  doing  bnsinefts  in  Mobile  and  dis- 
solred,  one  of  the  members  going  to 
Milwankee,  forming  a  new  partnership 
with  a  third  person  wider  the  same  title 
of  the  old  firm,  it  was  held  that  a  dealer 
with  the  old  firm  could  not  hold  the 
retired  partner,  because  he  had  never 
given  nodoe  of  the  dissolution  ;  and  that 
the  rule  of  notice  did  not  extend  to  a 
case  where  the  business  was  conducted 
in  a  new  place,  as  distant  as  Milwaukee 
was  from  Mobile  ;  that  in  such  case  the 
creditors  were  bound  to  inquire  as  to 
who  formed  tlie  partnership  in  the  new 
location  :  Clapp  v.  Vjmn,  12  ^s.  492. 
So  where  A  and  B  are  partners,  and  B 
and  C  form  another  partnership,  it  it 
not  necessarj  for  A  to  publish  a  notice 
that  he  is  not  a  member  of  the  firm  of 
B  and  C :  Jones  v.  O^Farrd,  1  Nev. 
354.  Notice  of  the  dissolution  need  not 
be  given  bj  a  member  of  the  firm: 
Young  v.  Tihbetts,  82  Wis.  79. 

IsrsTAircBS. — Where  a  retiring  part- 
ner has  tal^n  the  proper  steps  for  pub- 
lishing his  retirement,  he  will  not  be 
liable  to  parties  ignorant  of  the  dissolu- 
tion of  the  firm  on  account  of  an  obliga- 
tion undertaken  by  the  remaining  part- 
ners under  the  old  namo  of  the  firm : 
Ntwsmae  v.  Coles,  2  Camp.  617. 

The  rule  does  not  extend  to  require 
notice  to  the  successor  in  business  of  a 
creditor  with  whom  the  firm  has  had 


dealings,  although  such  sucoetsor  mav 
have  boon  a  clerk  in  his  predecessor's 
employ,  and  as  such  acquired  knowledge 
of  wIk)  oomptiiiod  the  other  firm,  and 
af^er  his  succession  to  the  hujtiness  may 
have  continued  to  deal  with  the  firm 
under  the  impression  that  the  retired 
partner  was  still  a  member  of  it :  lUck- 
ardsom  v.  Smder,  20  Amer.  Law  Reg. 
898. 

The  rule  that  notice  must  be  given 
to  old  dealers  applies  only  to  transactions 
in  the  usual  coarse  of  businesi :  Whit- 
man V.  Leonard,  8  Pick.  177. 

The  practice  of  the  old  firm  '*  to  make 
monthly  reports  or  returns  to  persons 
consigning  goods  to  them,*'  does  not 
legitimately  tend  to  show  notice  to  the 
plaintiff;  a  creditor  of  the  old  firm,  of  a 
change  in  the  partnership ;  but  business 
letters,  written  to  him  by  the  new  firm, 
are  admissible  as  evidence  for  that  pur- 
pose :  Hall  V.  Jones,  56  Ala.  498. 
Notice  of  thQ  dissolution  by  publication 
in  a  newspaper  is  notice  to  an  assignee 
before  maturity  of  a  promissory  note 
executed  by  one  of  the  partners  after 
the  dissolution,  in  the  name  of  the  firm, 
to  a  person  who  was  chargeable  with 
notice,  such  assignee  having  had  no  deal- 
ing with  the  firm  prior  to  its  dissolution : 
Hicks  V.  Russell,  72  111.  230. 

Signing  a  note  with  the  firm  name, 
where  the  words  *' tn  liquidation^^  are 
inserted  in  the  body  of  the  note,  is  of 
itself  notice  to  the  taker  uf  soch  note 
that  the  partnership  has  been  dissolved : 
Haddock  r.  Crocheron,  32  Tex.  276. 

Where  tlie  plaintifl^  was  privy  to  an 
intention  of  partners  to  dissolve  their 
partnership,  whidi  was  in  the  course  of 
execution,  it  was  held  <hnt,  in  nn  action 
founded  upon  a  supposed  subsequent 
partnership  transaction,  the  plaintiff* 
must  slicw  that  the  intention  was  aban- 
doned :  Patrrson  v.  Zachariah,  1  Stark. 
N.  P.  C.  58.  Express  notice,  to  be 
available,  must  be  iriven  to  evcrv  !?cr- 
son  entitled  to  it,  for  a  rommnnirntton 
of  the  fact  to  one  ni;\v  Iw  re  ('( nd  :  r<-ft- 
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toTj  and  ineflbrtnii]  by  a  neglect  to  com-     from  tbe  lireaking  ont  of  n  wnr  bciawn 
municato  it  to  another,  where  the  rights     the  two  ooBBtrici,  the  existence  ef  te 


of  the  two  arise  oaft  of  the  same  tnuM-  war  dispenaei    with   the    neceantj  ef 

action  :   Rooth  v.    Qum,   7   Price  193.  giiing  pnUie  nociee  of  the  diwohtfioB : 

But  where  a  partnership  exists  between  GrimoMr.  WaidmgiaHy  15  Johns.  57. 
persons    who    reside    in  two  different  W.  W.  THonrron. 

countries,  and  a  dissolution  takes  plnce         TndiannpoiiB,  lad. 
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SUPREME  COURT  Of  THE  UNITED   STATES.' 

SUPREME  COURT  OF  KANSAS.' 

COURTS  OF   APPEALS  OF  LOUISIANA." 

NEW  JERSEY  PREROOATIYE  COURT.^ 

SUPREME  COURT  OF  OHIO.* 

SUPREME  COURT  OF  RHODE  ISLAND.* 

SUPREME  COURT  OF  WISCONSIN.* 

Agent.     See  Broker, 

Signature  to  Check  a$  Agent — Knowledge  by  Payee  of  Agency. — 
Where  a  person  acts  merely  as  agent  for  another,  and  signs  a  check  as 
agent,  and  the  party  with  whom  he  deals  has  f\i]]  knowledge  of  his 
agency  and  of  the  principal  for  whom  he  acts,  an  express  disclosure  of 
the  principal's  name  on  the  face  of  the  check  or  in  the  signature  is  not 
essential  to  protect  the  agent  from  personal  responsibility :  Meicalf  t. 
Williams,  S.  C.  U.  S.,  Oct.  Term  1881. 

The  ordinary  rule  undoubtedly  is  that  if  a  person  merely  adds  to  the 
signature  of  his  name  the  word  **  agent/'  without  disclosing  his  princi- 
pal, he  is  personally  bound.  But  if  he  be  in  fact  a  mere  agent  of  some 
principal,  and  is  in  the  habit  of  expressing  in  that  way  his  representatiye 
character  in  his  dealings  with  a  particular  party,  who  recognises  him  in 
that  character,  it  would  be  contrary  to  justice  and  truth  to  construe  the 
instrument  thus  made  as  his  personal  obligation  :  Id, 

Bailment. 

Purchase  by  Bailee  at  Wrongful  Sale  by  Third  Person — Remedy  of 
Owner  against  such  Third  Person  — A  bailee  cannot  acquire  title  to 


■  Prepared  expressly  for  t}ie  American  Law  Register,  from  tlie  original  opinions 
filed  during  Oct.  Term  1881 .     The  cases  will  probably  appear  in  14  or  15  Otio. 

•  From  A.  M.  F.  Randolph,  Esq.,  Reporter ;  to  appear  in  26  Kansas  Reports. 

■  From  Hon.  Frank  McGloin,  Reporter ;  to  appear  in  vol.  1  of  bis  reports. 

«  From  Hon.  John  H.  Stewart,    Reporter  ;  to  appear  in  34  N.  J.  Eq.  Reports. 

•  From  E.  L.  Dewitt,  Esti.,  Reporter ;  to  appear  in  87  or  38  Ohio  St.  Reporta. 

•  From  Arnold  Green,  Esq.,  Reporter  ;  to  appear  in  13  Rhode  Island  Reports. 
T  From  Hon.  O.  M.  Conovcr,  Reporter  ;  to  appear  in  53  Wisconsin  Repoorta. 
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the  property,  adverse  to  that  of  hip  bailor,  throu^rh  a  tovtiouR  seifure 
and  8ale  of  the  property  by  a  third  person :  Euo9  v.  CWe,  53  Wis. 

Moneys  paid  by  the  bailee  at  sach  a  sale  without  authority  from  the 
bailor,  cannot  be  recovered  from  the  latter  :  LI. 

The  property  having  returned  to  the  bailee  in  such  a  case,  while  the 
bailor  might  perhaps  maintain  an  action  of  treftpast  against  the  person 
who  seized  and  sold  it,  and  recover  therein  at  least  nominal  damages, 
he  cannot,  without  proof  of  actual  damage,  maintain  an  action  against 
sach  third  person  as  for  a  convertioHj  and  recover  even  nominal  dam- 
ages therein  :  Id. 

Bank. 

CeHtfietttxon  of  Check — Depoiit  of  Check  or  Note — Ef^ht  of 
Depositor  to  Reclaim-- Natxonal  BankScct.  5228  Rev.  Stut-^The 
certification  of  a  check  by  the  bank  on  which  it  is  drawn,  is  equivalent 
to  an  acceptance.  Such  a  check  stands  upon  the  same  footing  as  nn 
accepted  bill  of  exchange :  Louisiana  Ice  Company  v.  State  National 
Bank,  1  McGloin. 

There  is  a  privity  between  a  bank  certifying  a  check,  negotiable  in 
form,  and  every  holder  thereof  up  to  the  time  of  its  extinguishment. 
The  bank  may  be  sued  by  any  such  holder :  Id. 

When  a  bank  receives  on  deposit  checks,  promissory  notes  or  similar 
paper,  the  contract  is  usually  one  of  deposit  for  collection  only ;  and 
where  the  depositor  has  not  drawn  against  such  deposited  paper,  he  can, 
at  any  time  before  collection,  revoke  the  agency  of  the  bank  and 
reclaim  the  deposit:  Id. 

The  depositors  of  banks  which  have  formed  themselves  into  a  clcnr- 
ing  house,  are  not  bound  by  the  rules  and  regulations  or  usages  of  the 
latter:  Id. 

U.  S.  Rev.  Stats.,  sect.  5228,  does  not  apply  to  a  case  like  this.  It 
does  not  make  property  belonging  to  others,  found  in  the  custody  of  a 
national  bank  at  the  time  of  its  suspension,  under  contracts  other  than 
special  deposit,  liable  for  the  debts  of  the  bank  :  Id. 

Bankruptcy. 

Assignee — Not  Interested  in  Disputes  between  Secured  Creditors. — 
An  assignee  in  bankruptcy  represents  the  general  or  unsecured  creditors 
only.  He  has  nothing  to  do  with  the  disputes  of  secured  creditors 
among  themselves,  and  a  bill  filed  by  him  against  certain  secured 
creditors  to  compel  them  to  carry  out  an  agreement  with  other  secured 
creditors,  by  which  all  were  to  accept  a  joint  security,  will  be  dis- 
missed, it  not  appearing  that  the  result  would  affect  the  general  estate ; 
Dudl^  V.  Etision,  S.  C  U.  S.,  Oct.  Term  1881 

Bills  and  Notes. 

latest — Notice  to  Dratcer. — Where  the  notary  protesting  a  draH, 
unable  after  diligent  inquiry  to  ascertain  the  address  of  the  drawer, 
directed  the  notice  of  protest  to  him  at  the  place  where  the  draft  was 
drawn  or  dated ;  held,  that  this  was  sufficient :  Pa^e  v.  Valery,  1 
Mcirloio. 

Broker. 

Agency  for  both  Parties — Right  to  Compensation. — The  double 
^ncy  of  a  real  estate  broker,  who  assumes  to  act  for  both  parties  to 


136         ABSTRACTS  OF  RECENT  DEdSIONB. 

uti  exchange  of  lands,  involveu,  prima  facte,  inconsistent  duties,  iwd 
he  cannot  recover  c<fnipensatiuii  from  either  party,  even  upoo  an 
express  promise,  until  it  is  clearly  ahoiru  rhiit  each  principal  had  f«ll 
knowledge  of  all  the  circuiiit>tancc8  cnnuected  with  his  employ ment  by 
the  other  which  would  naturally  affect  his  uction^  and  had  assented  to 
tha  double  employment.  But  when  such  knowledge  and  consent  are 
shown,  he  may  recover  from  each  party :  JBtll  v.  McConndl^  ^7  or  38 
Ohio  Si. 

Common  Carrier. 

Lo9»  after  Delivery  to  Succeeding  Currier'^-' Arrangement  uith  Latter 
for  pro  rata  Tariff. — In  the  absence  of  a  special  contract  with  the 

shipper,  a  comuiou  carrier  is  not  liable  for  loss  of  the  goods  after 
delivery  to  the  next  succeeding  carrier  upon  a  through  route,  and  such 
special  contract  cannot  be  implied  from  the  fact  that  an  arrangement 
existed  among  nil  the  carriers  constituting  the  through  route,  whereby 
goods  were  to  be  transported  at  a  stipulated  tariff  to  be  apportioned 
among  them  pro  rata  according  tt)  distance  :  St,  Louis  Jnn.  Co.  v. 
St  L.,  F.,  T,  db  I.  Railroad  Co.,  S.  C.  U.  S.,  Oct.  Term  1881. 

Constitutional  Law.     See  Intoxicating  Lienors. 

Officer  of  State — When  Covrt$  tcill  interfere  tcith  his  Action  — 
Where  the  law  has  vested  a  dii'cretion  in  any  executive  officer  of  the 
state,  the  courts  will  not  control  him  in  its  exercise  :  State  of  Louisiana 
V.  Jumel,  1  McGloin. 

Where,  however,  the  discretion  has  been  lawfully  exercised  by  the 
legislative  (ic|i:irtment,  and  there  remains  to  such  executive  (ffi(er  only 
the  obligntioii  nf  complying  with  its  mandates,  the  courts  will,  if  neces- 
sary, compel  liis  obedience  :  Id. 

Where  tlic  state,  as  the  principal,  commands  the  auditor,  as  its 
agent,  to  make  a  particular  distribution  of  the  funds  in  its  public 
treasury,  any  proceeding  intended  to  compel  him  to  violate  such 
instructions  is  an  action  against  the  state,  whi\:h,  by  reason  of  its  sov- 
ereignty, will  not  lie  :  Id, 

Contract. 

Illegal  Employment — Action  for  Wages — Minor. — No  action  lief 
to  recover  n  minor's  wages  earned  in  violation  of  a  statute  prohibiting 
the  cmployniont  of  certain  minors  in  manufacturing  establishmenis : 
Birkett  v.  Cltatttrton^  13  11.  I. 

Intrrpiefatitju  ff— Parol  Evidence — Where  the  langnage  of  a  writtcD 
contract  is  not  entirely  perspicuous,  and  is  susceptible  i»f  two  construc- 
tinns.  one  showini;  an  agreement  apparontly  fair  and  reasonable,  and  the 
nthcr  terms  liJL'hly  favorable  to  the  party  preparing  the  writing  and  not 
likely  to  be  knowingly  accepted  by  the  other  party;  held,  that  parol 
testimony  is  admissible  of  the  prior  parol  negotiations,  and  the  situation 
and  adniissiims  of  the  parties  for  the  purpose  of  determining  in  what 
sense  the  Inu^uajre  of  the  written  instrument  was  used  by  them : 
M'tson  v.  Rf/tiSj  26  Kans. 

Siguntitre  nf  hofh  Pnrtie$  l^inirccsxary — Siif)ftitvtif,Tt  rf  Xf^c  Party 
— jVbra/ioii.— Where  a  contract,  not  .cquired  by  iLc  Suiaie  of  Frauds 
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In  be  ill  wriiiu;^,  hu2»  been  reduced  to  writing  and  signed  by  one  con- 
trfceciiig  I'srty  uoly,  it  is  error  to  treat  flneh  contract  as  of  no  validity 
for  the  reubvu  that  it  ie  not  signed  by  the  party  to  be  charged :  Bacon 
▼.  TiivMj  37  or  38  Ohio  St. 

Ad  agreeuictit  between  the  parties  to  a  contract  and  a  third  person, 
whereby  one  party  \9  released  iVom  the  obligations  of  the  contract  and 
the  third  person  substituted  in  his  stead,  is  a  ficn;a/toft,  and  requires  no 
further  cunsideration  than  such  release  and  substitution  :  Id, 

BiBToa  AMD  Gbbditob, 

Oompiraey  to  Secrete  /property — Action  hy  Oreditor  toAo  has  no 
Lien. — A.,  being  a  creditor  of  B.,  brought  trespass  on  the  case  against 
C.  and  otherS)  charging  them  with  conspiring  to  prevent  A.  from 
obtaining  payment  out  of  the  estate  of  B.  and  with  receiving  from  B. 
fictitious  mortgages,  by  means  of  which  they  took  B.'s  personalty  and 
secreted  it  so  that  A.  could  not  attach  it,  and  thus  lost  his  claim.  It 
appearing  that  A.  had  no  lien  on  B.'s  estate  by  attachment,  levy  or 
otherwise,  and  was  only  a  creditor  at  large  of  B. :  ffeltf^  that  the  action 
could  not  be  maintained :  Kkme  v.  Mennees^^  13  B  I. 

Dkbd. 

Construction  of — Extrineic  Evidence, — A  deed  with  a  description 
otherwise  uncertain  should  be  construed  with  reference  to  the  actual 
nghtiiil  state  of  the  property  at  the  time  of  the  execution ;  and  extrin- 
sic evidence  of  that  state  is  admissible  to  aid  in  the  construction : 
Whitney  r.  Robineon,  53  Wis. 

Where  the  granite  in  such  a  deed  goes  into  possession  of  land  under 
it,  and  fences  the  same,  and  makes  valuable  improvements  thereon,  with 
the  knowledge  and  acquiescence  of  the  grantor,  this  is  a  practical  con- 
struction of  the  deed,  binding  on  the  parties  and  those  claiming  upder 
them:  Id 

DsMURBnu     See  Frauds,  Statute  of, 

EviDENCn.     See  Contract. 

Witnesses  in  Suit  removed  to  Federal  Court — Previous  Decision  of 
State  Court  as  to  Competency. — In  a  cause  removed  from  a  state  court 
to  a  federal  court,  the  competency  of  witnesses  is  to  be  determined  by 
the  Act  of  Congress  (Rev.  Stat.,  sect.  858 V  and  is  not  affected  by  the 
fact  that  while  the  case  was  pending  in  the  state  court  the  witnesses 
were  held  by  that  court  to  be  incompetent  under  the  state  law :  King 
▼.  Worthington,  8.  C.  U.  8.,  Oct.  Term  1881. 

Merchant's  Account-booh — Original  Entries — A  merchant's  account- 
book  was  offered  in  evidence;  it  appeared  that  the  memorandum  of 
sales  was  made  as  they  took  place,  on  a  little  pass-book  or  blotter;  that 
at  the  close  of  each  day,  or  at  most  with  a  delay  of  hut  a  day  or  two, 
these  memoranda  were  copied  into  the  journal  or  account-book  offered 
in  evidence ;  it  also  appeared  that  these  pass-books  or  blotters  had  been 
lost  or  destroyed,  and  the  party  who  made  the  copies  in  the  account- 
book  testified  that  they  were  correct  Hehf^  no  error  in  admitting  such 
hook  of  account:  Rice  v.  Simpson j  26  Kans. 

Vol.  XXX.— 18 


138  ABSTRACTS  OF  RECENT  DECISIONS. 

Execution.     See  Partnenhtp;  Sheriff'9  Sale. 

Property  in  hands  of  Conwiahle. — Where  personal  property  has  beeo 
levied  upon  by  a  constable  holding  a  valid  execution,  it  is  not,  while  in 
such  possession,  subject  to  levy  by  any  other  officer,  constable,  sheriff  or 
marshal,  holding  process  from  the  same  or  another  ooart:  Jome 
S.  Jk  R  Cb,  V.  Case,  26  Kans. 

ExBCUTOR  AND  Adminibtbatob.     See  Surety. 

Lepacjf — Duty  to  Compound  Interest — Loan  of  Pands  to  Co-exeeutor. 
— A  legacy  was  given  to  an  infant  to  be  put  out  on  bond  and  mortgage, 
and  to  be  paid  when  the  infant  attained  the  age  of  twenty-one  yean, 
with  interest  accruing  thereon.  JETe/cf,  that  it  was  the  duty  of  the 
executors  to  compound  the  interest  as  it  accrued  by  investing  it  as  soon 
as  practical  thereafter  :  Perrxne  v.  Petty ^  84  N.  J.  £q. 

An  executor  who,  without  authority,  lends  such  a  fuod  to  his  eo- 
executor^on  inadequate  security,  is  liable  for  the  amount  of  the  principal 
and  compound  interest;  and  the  fact  that  such  investment  is  stated  in 
his  account  in  the  Orphans'  Court  will  not  exonerate  him :  Id. 

Surety — Liability  for  Proceeds  of  Lands  Sold — Extent  of — Upon  an 
application  to  assess  the  damages  on  a  judgment  recovered  against  an 
administrator  and  his  sureties,  because  of  his  failure  to  apply  to  the 
payment  of  the  intestate's  debts  the  proceeds  of  lands  sold  under  an 
order  of  the  Orphans'  Court ;  Held^  that  as  the  administrator  had  au- 
thority to  sell  only  the  lands  specified  in  the  order  of  the  Orphans'  Court, 
his  sureties  are  not  liable  for  the  proceeds  of  sale  of  any  other  lands, 
and  that  there  can  be  no  deduction  in  the  administrator's  favor  because 
of  his  failure  to  exhaust  the  personal  estate  of  the  intestate  in  payment 
of  his  debts  before  applying  the  proceeds  of  the  realty  thereto :  In  re 
Givens,  adm*r,  34  N.  J.  Eq. 

Mortgage  by  one  Executor  to  another  to  Secure  Drficit — Continuing 
Liability. — One  of  two  executors  collected  a  large  amount  of  money 
due  the  estate,  without  his  co-executor's  knowledge,  and,  in  order  to 
secure  the  estate,  gave  a  mortgage  on  his  own  lands,  payable  to  himself 
and  his  co-executor.  The  property  covered  by  the  mortgage  was  sold 
under  a  prior  mortgage,  and  nothing  realized  therefrom  for  the  estate. 
Ileld^  that  the  delinquent  executor  was  not,  by  giving  the  mortgage, 
exonerated  from  liability  to  his  co-executor :  Storms  v.  Quackenbush^ 
34  N.  J.  Eq. 

Fraud. 

Retention  of  Property  by  Vendee — Effect  of — The  retention  of  per- 
sonal property  by  a  vendor  after  sale  is,  as  against  his  creditors,  pre- 
sumptive but  not  conclusive  evidence  of  fraud :  Mead  v.  Gardiner^ 
13  R.  I. 

Hence,  when  A.  conveyed  to  a  creditor  restaurant  furniture  of  much 
less  value  than  the  amount  of  his  debt,  and  was  allowed  to  continue 
the  business  temporarily  in  order  to  dispose  of  the  furniture,  and  derived 
meanwhile  no  benefit  from  continuing  the  business  and  had  no  agree- 
ment allowing  him  to  redeem  the  property.  Held,  that  the  conveyance 
was  good  as  against  the  other  creditors  of  A. :  Id. 
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Sale  of  Patent — /b/<e  Repreieniation  as  to  Novelty. — Ad  action  may 
be  inaiotuined  by  tbe  buyer  of  a  patent  right  on  the  false  representa- 
tions of  the  sellers  that  they  were  possessed  of  a  patent  giving  them 
exclasiTo  right  for  an  improTement  in  spring  bed  bottoms,  and  that 
there  was  no  like  patent  authorised,  known  by  the  sellers  to  be  false, 
which  induced  the  purchase,  although  by  searching  the  records  of  the 
patent  office  the  buyer  might  have  disooyered  the  fraud:  Mdee  t* 
Eaion  26  Kans. 

Frauds,  Statutk  or. 

/Vomtse  6y  Debtor  to  pay  kU  Creditor^ $  Debt  to  Third  /'enon.— Where 
a  person  agrees  to  satisfy  his  obligation  to  an  estate  by  distributing  the 
sum  he  holds  amongst  its  creditors,  taking  their  receipts,  such  an  agree- 
ment is  not  in  the  nature  of  a  promise  to  pay  the  debt  of  another,  such 
as  is  required  by  statute  to  be  evidenced  by  writing :  Decuxr  y.  Ferrier, 
1  McGloin. 

Promue  to  Oompeniote  hy  WiH — AlUmative  I^omue. — A  rerbal 
promise  in  the  alternative  to  compensate  a  party  by  will,  either  in  land 
or  money,  is  within  the  statute  against  frauds  and  perjuries  :  Howard  ▼. 
Brower,  37  or  38  Ohio  St. 

Where  the  agreement  sued  on  b  within  such  statute,  and  it  is  fairly 
to  be  inferred  from  the  petition  that  it  is  not  in  writing,  the  defence 
of  the  statute  is  available  on  demurrer :  Id, 

Gift. 

Corporate  Stock — Po$$e$non  of  Oertifieate  and  Power  of  Attorney.''^ 
Where  stock  stood  in  a  testator's  name  on  the  books  of  the  corporation, 
the  facts  that  the  certificate  is  found  in  the  executor's  possession,  and 
that  the  testator  gave  him  a  power  of  attorney  to  receive  and  assign 
any  scrip  or  dividend  due  him  from  the  company,  are  not  conclusive 
evidence  of  a  gift  of  the  stock  to  the  executor :  Smith  v.  Burnet^  34 
N.  J.  Eq. 

Infant.     See  Contract. 

Injunction. 

Not  Granted  to  restrain  Use  of  Land  by  Unlawful  Occupant, — 
Where  a  party  enters  into  the  possession  of  premises  without  any 
authority  of  the  owner,  and  under  pretence  of  a  lease  made  by  an 
unauthorised  agent,  and  puts  said  premises  to  a  use  which  is  not  for- 
bidden by  the  law,  the  owner's  remedy  is  an  action  at  law  to  recover 
the  possession,  and  he  may  not  resort  to  equity  and  obtain  an  injuno- 
tien,  and  thus  take  away  the  constitutional  right  of  a  trial  by  jury,  on 
the  ground  that  such  use  is  in  his  judgment  immoral  and  mischievous 
in  its  tendencies,  and  one  calculated  to  injure  his  reputation  in  the 
community :   Bodwell  v.  Crawford^  26  Kans. 

Insurancs. 

/Vintthire  in  Particular  Home — Removal  of — A  policy  of  insurance 
against  fire  was  issued  on  articles  of  furniture  described  as  *'  all  con- 
tained in  house  No.  McMillen  street,  Providence,  R.  I."  The 
insured,  without  the  knowledge  of  the  insurer,  removed  these  articles 
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U)  a  hoase  in  another  street,  where  they  were  coDsamed.  Mddj  that 
the  iiisared  could  recover  oa  the  policj  :  Lyomt  v.  Frocidtme^  WoMkLng- 
ton  Im.  Co  ,  13  R.  I. 

Waiver  of  Conditt<m$  6y  Agent — A  policj  provided  that  if  it  abould 
become  void  for  any  cause,  it  should  not  be  revived  by  the  iasne*  of  a 
reoewai  receipt,  or  in  any  other  way  exeept  by  special  contract  for  that 
purpose  written  thereon,  or  by  the  issuing  of  a  new  policy.  Mdd^  that  it 
was  competent  for  the  agent,  acting  for  the  insurer,  to  waive  this  as  well 
as  other  conditions  of  the  policy,  and  that  the  iosnrer,  after  the  issue  of 
the  renewal  receipt,  and  especially  after  having  received  the  premiuD, 
was  estopped  to  deny  the  contract :  Shafer  ▼.  Pkanix  hu.  Co,^  53  Wis. 

Intoxicating  Liquor. 

ContiUutional  Law — Statutory  Provision  tu  to  Ecidtnee  of  /27d- 
gality. — A  statute  provided  that  '*  evidence  of  the  sale  or  keeping  of 
intoxicating  liquors  for  sale  in  any  building,  place  or  tenement  shall  be 
prima  facie,  evidence  that  the  sale  or  keeping  is  illegal."  HeU^  that 
this  statutory  provision  was  constitutional  and  valid  :  State  v.  Higgiti%^ 
13  R.  I. 

Leqact. 

Bequest  upon  arriving  at  Age — Payment  of — A  testator  directed  his 
executors  to  invest  a  fund  and  to  pay  to  his  widow,  for  life  or  widow- 
hood, one-third  of  the  interest  thereof,  and  to  his  children  and  grand- 
children, whom  he  named,  the  remaining  interest  in  designated  portions ; 
that  if  any  such  child  or  grandchild  should  die  without  issue,  the  sur- 
vivors should  take  such  decedent's  share  in  like  portions;  that  if  any 
of  them  should  die  leaving  lawful  issue  over  twenty-one  years  of  age, 
the  executor  should  pay  to  the  representatives  of  such  decedent  the 
principal  on  which  such  decedent  bad  received  the  interest.  One  child 
died  during  the  lifetime  of  the  widow,  leaving  a  daughter  over  twenty- 
one  Hehl^  that  the  executors  could  pay  her  the  principal  of  her  share 
on  her  producing  the  widow's  release  of  her  interest  therein :  Valen- 
tine V.  Smith  34  N.  J.  £o. 

Libel. 

Puhlicalion —  When  Libellovs — Indicfment. — A  publication  is  libellous 
if  without  charging  an  indictfrbic  offence  it  falsely  and  maliciously  im- 
putes conduct  tending  to  injure  reputation,  to  cause  social  degradation, 
or  to  excite  public  distrust,  contempt  or  hatred :  State  v.  Spear,  13 
R.  L 

An  indictment  for  libel  is  good  if  it  charges  the  publication  of  matter 
not  libellous  per  m,  but  charges  such  publication  with  proper  induce- 
ment and  innuendoes  to  set  forth  and  explain  the  defamatory  statements 
of  the  publication  :  Id. 

Limitations,  Statute  of. 

Surety — Partial  Payment  by  Principal — A  payment  by  a  principal 
debtor,  which  will  take  a  case  out  of  the  Statute  of  Limitations  as  to 
him,  will  have  the  srunc  effect  as  to  his  surety,  who  is  present  for  the 
purpose  of  seeing  that  the  payment  is  made  and  credited,  and  make& 
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the  ivrit  does  not  lie;  Tom.  Law  Diet.  Mandamus;  3  Barr.  1452 ; 
and  that  for  the  plfiin  reason  that  the  title  must  be  decided  between 
them  before  the  defendant  can  know  to  whom  the  daty  or  thing  is 
due."  *  ♦  *  "The  question  of  title  is  put  directly  in  issue,  and 
when  that  is  the  case  mandamus  is  not  the  form  of  action ;  but 
the  appropriate  remedy  is  an  action  in  the  nature  of  qiu>  warrantOy 
not  against  Howerton  but  against  Turner." 

The  title  here  is  in  dispute  so  as  to  induce  us  to  refrain  from 
ordering  any  specific  action  to  be  performed  by  the  board  until 
the  controversy  is  settled  and  the  right  determined  by  a  direct 
adjudication.  But  if  there  were  no  other  objection  to  the  present 
form  of  proceeding,  an  insuperable  obstacle  is  presented  in  the 
fact  that  the  court  is  called  on  to  pass  upon  the  rights  of  one 
who  is  not  a  party  to  it.  This  is  indispensable  to  his  being  affected 
by  the  result. 

In  support  of  a  qualified  recognition  of  the  right  ofiiccr  to  be 
reinstated  through  the  command  of  the  court,  in  section  67,  High 
on  Legal  Rem.,  reference  is  made,  in  an  appended,  note  to  several 
decisions  which  we  have  looked  into  and  find  but  one  {Drew  v. 
Judges,  ^c,  3  Hen.  k  M.  (Ya.)  1),  fully  sustaining  the  text.  In 
a  return  to  the  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  defendants  to  admit  the  plaintiff  to  the  ofiice  of  clerk 
of  the  said  district  court,  whereof  the  defendants  were  judges,  it 
appeared  that  the  plaintiff  produced  on  the  first  day  of  the  ses- 
sion the  evidence  of  his  appointment,  and  his  taking  the  prescribed 
oath,  but  did  not  tender  a  sufficient  bond  as  required  by  law.  The 
court  thereupon  appointed  another  in  his  stead,  who  at  once  pro- 
ceeded in  the  discharge  of  his  official  duties.  Four  days  thereafter 
the  plaintiff  offered  a  sufficient  bond  and  was  refused  admittance 
to  the  office.  The  mandamus  was  then  asked,  and  the  rule  to  show 
cause  ordered  to  issue.  It  was  held  that  the  plaintiff  uas  not 
required  to  qualify  on  the  opening  of  the  court,  and  was  in  time  in 
making  his  application  afterwards  according  to  the  statute.  In 
answer  to  the  objection  that  the  incumbent  ought  to  have  been 
served  with  notice  of  the  pending  motion.  Tucker,  J.,  says :  "  It 
was  properly  answered  that  the  return  shows  he  had  notice, 
being  attested  by  him,  and  the  record  shows  he  did  appear  in  the 
general  court  as  a  party,  and  consented  to  the  award  of  a  com- 
mission to  take  depositions."  This  decision  may  find  support  in 
the  exceptional  features  of  the  case,  the  office  being  under  the 


142  AwrmAcn  or  bicbht  dscibiohs. 

tke  eowt  aaj  diieci  tkc  jwy  to  §md  a  genenl  or  Bpecial  yeTdiet  ii 
•cconbBce  tkerewiik,  or  wmj  itidf  §md  the  &ci  and  render  jadgment 
accofdinglj;  and  k  is  strongly  intinated  berein  that  the  court,  after 
setting  anidft  a  epBciil  veidiai  contmj  tm  the  elear  and  ondiapnted  evi* 
denee,  aaj  other  grant  a  new  trial,  direct  the  proper  verdict,  or  render 
jndgMent  according  to  the  evidenee :    ftnnaion  t.  AhramUj  53  Wis. 

A  part  J  who,  after  a  special  Tcrdiet  has  been  set  aside,  does  not  ask 
for  a  new  trial,  waives  it:  U, 

A  *""  nnper  aod  self-binder/'  wns  deliTemd  to  a  conditional  porchaser 
ID  Jnlj,  and  nsed  in  the  harrest  of  that  sesson,  and  fonod  defective. 
In  Janoarj  or  Febmarj  following,  the  vendor's  agent  called  on  the  pnr- 
eliaser  in  relation  to  paijaent  for  the  suehine,  and  the  purchaser  said 
be  wonU  give  nothing  fur  it ;  bnt  he  etill  kept  ii  and  did  not  offer  to 
retnm  it  nntil  the  following  April.  MM^  that  there  was  no  error  in 
setting  aside  a  fiodiug  bj  the  jnrj  that  the  machine  was  returned  in  a 
reasonable  time,  and  rendenng  judgment  for  its  value :  Id. 


Evufemce — Xotorietj^ — Liability  of  one  aUowing  kknMei/  to  he  kdd 
out  or  I\MrtmtT. — In  an  action  against  a  partnership  managing  and  oper- 
ating a  haok,  it  appeared  from  the  evidence  that  one  W.,  who  wan 
charged  as  a  member  of  the  banking  irm,  and  as  liable  upon  their 
certificates  of  dept«sit,  was  named  in  the  advertisement  of  the  bank  as 
a  meuibor  of  the  partnership,  and  was  a  subscriber  to  the  paper  COQ- 
ta*nin|?  such  advert  i:^enleDt.  It  also  appeared  that  the  letter-heads 
used  by  the  bank  contained  his  name  as  a  partner,  and  that  he  received 
letters  which  hi>  clerk  read  and  answered,  upon  such  letter-heads. 
It  was  further  to>tided  to  by  one  of  the  partners,  that  W.  was  a  member 
of  the  firm,  //t  A/,  that  the  court  committed  uo  material  error  in  receiv- 
inir  in  addition  to  such  evidence,  and  as  corroborative  thereof,  the  gen- 
eral undcrstaiidini:  und  report  of  the  community  where  the  bank  existed, 
to  prove  W.  a  partner  :    Ktzer  v.  Jamet,  26  Kan. 

Where  a  |>orson  is  hold  out  as  a  member  of  a  partnership  with  his 
own  as?onl  or  connivance,  he  is  responsible  to  every  creditor  or  cus- 
tomer of  the  p.-irtnership  for  all  its  liabilities:    hi. 

Ex*\'tttha  —  Lkhrfsf  nfone  Purfner^^Sale  of- — Rights  of  Pnrchaser. — 
The  intere>it  of  a  copartner  iu  the  partnership  property  may,  in  Rhode 
Island,  be  utt  icliod  by  an  individuil  creditor  of  such  copartner : 
Raufhill  \   JtJtitson.  13  R.  I. 

In  such  n  ciso  the  sheriiF  may  seize  a  chattel  and  deliver  it  to  the 
purchaser  of  the  interest  attached,  who  becomes  a  tenant  in  common 
of  such  chattel  with  the  other  partners,  but  subject  to  the  partnership 
debts  and  equities :   LI, 

Mortgage  to  Firm  tcithout  naming  Indtvidual  Partners — Validity 
of. — G.  &  W.  were  partners  doinc;  business  under  the  name  and 
style  of '*  The  Chicago  Lumber  Company."  A.  executed  to  ^- The 
Chicago  Lumber  Company"  a  promissory  note,  and  also  executed  to 
''The  Chica^  Lumber  Company"  a  mortgage  upon  real  estate  to  secure 
the  note,  llehl,  that  the  absence  of  the  names  of  the  individual  mem- 
bers of  the  partnership  from  the  mortga^  did  not  invalidate  it ;  and 
held,  also,  that  in  an  action   upou  the  note  and  to  foreclose  the  mort- 
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gage,  O.  &  W.  were  uathorised  upoo  proper  allegations  in  the  petition 
to  show  that  thoj  were  partners  carrying  ou  business  under  the  name 
and  style  of  the  Chicago  Lumber  Compuny,  and  the  holders  and  owners 
of  the  note  and  mortgage,  and  heldf  farther,  the  court  wns  authorized 
upon  defaalt  in  the  payment  of  the  note  to  foreclose  and  sell  the  mort- 
gaged premises :  Chicago  Lumber  Co.  v.  Askworthf  26  Kans. 

Patsnt.     See  Fraud, 

Paymsnt. 

When  not  Voluntary — Tax€9. — Payment  of  taxes  under  protest,  to  an 
officer  who  has  a  warrant  for  their  collection,  and  threatens  to  collect 
by  levy  and  sale  of  property,  is  not  a  Tolaotary  payment  Riiggle*  y. 
City  of  Fond  da  Lae,  53  Wis. 

Removal  or  Causes. 

CitizenMp — Foreign  Corporation  Operating  Railroad  under  Leate, 
— A  corporation  of  one  state,  by  leasing  a  railroad  from  a  corporation 
of  another  state,  and  operating  it  in  the  latter  st-ate  under  franchises 
granted  to  the  corporation  from  which  it  is  leased,  dues  not  become  a 
cititen  of  the  state  in  which  said  road  is  operated,  and  if  sued  in  such 
state  may  remove  the  suit  to  the  federal  courts :  Baltimore  d:  Ohio 
Railroad  Co.  v.  Koontz,  S.  G.  U.  S.,  Oct.  Term  1881. 

Sale.     See  Fraud;   Trover. 

Breakage — Right  of  Resciuion. — Where  defendants  purchased  two 
hundred  casks  of  Seltser  waters,  packed  in  Prussia,  in  casks  of  one 
hundred  stone  jugs  each,  and  it  is  shown  that  such  casks  cannot  be 
transported  without  some  breakage  of  the  jugs.  Held^  that  these  cir- 
cumstances have  entered  into  the  contract,  and  where  the  actual  break- 
age is  not  beyond  what  is  usual,  the  vendee  cannot  refuse  to  receive  the 
property  and  rescind  the  contract:  Hags  v.  Smithy  1  McGlyin. 

Sample — Written  Contract. — A  written  contract  of  sale /  which  does 
not  show  that  it  was  made  by  sample  cannot  he  cxpl.iine^  or  modified 
by  proof  that  it  was  so  made :  Wiener  v.  Whipple,  53  Wis(. 

Sheriff's  Sale. 

Watver  hu  Debtor  of  Legal  Formalities — Liability  of  Sheriff'  to  Cred* 
itor$  for  Omission, — A  renunciation  by  an  insolvetit  debtor  in  favor  of 
a  particular\ creditor,  dispensing  with  any  of  the  forms  of  law,  by  which 
the  value  of  nis  property  sold  under  executi<fn  is  diminished,  is  contrary 
to  good  morar^  :   Tttperg  v.  Harper ,  1  McGloin. 

A  sheriff,  aWare  of  the  insolvency^  of  the  debtor,  who  executes  an 
order  of  sale  w^Kjyng  the  f^wnalities  and  delays  of  advertisement, 
although  such  saleir~CDTfsented  to  by  the  seizing  creditor,  is  liable  in 
damages  to  a  creditor  who  has  suffered  by  such  a  proceeding  :  Id. 

The  price  brought  by  the  property  so  sold  will  not  be  taken  as  a 
standard  of  its  value :  Id, 

Surety.     See  Executors  and  Administrators. 

Assignee — Objections  to  Creditor's  Claim. — After  the  damages  have 
been  assessed  against  an  assignee  and  his  surety,  on  their  bond  given 
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under  the  assignment  act,  the  surety  cannot  have  the  auiount  of  a 
creditor's  claim  deducted  therefrom,  on  the  ground  that  it  was  not  pre- 
sented to  the  assignee  under  oath,  where  such  claim  was  allowed  and 
included  in  all  of  the  assignee's  accounts,  and  no  creditor  objeeti 
thereto.  He  is  bound  to  answer  for  all  the  money  found  due  from  his 
principal :  In  re  Etiate  of  SUlU,  34  N.  J.  Eq. 

Surety — Right  to  he  RdUved. — The  right  of  sureties  to  be  retieyed 
from  responsibility  for  the  future  acts  or  defaults  of  administrators  or 
guardians  is  absolute,  and,  on  a  proper  application,  must  be  granted. 
Where,  however,  the  sureties  do  not  appear  on  the  day  set  by  the  court 
for  the  hearing,  their  application  uiay  be  treated  as  abandoned,  and 
may  be  dismissed :  AUen  ▼.  &uuferf ,  34  N.  J.  Eq. 

Taxation. 

^ciiiA; — Foreign  InvethnenU. — The  inyestments  in  foreiini  countries 
of  part  of  the  capital  of  a  bank,  if  of  the  character  usually  made  by 
banks  in  doing  a  banking  businen,  are  liable  to  taxation  by  the  state  in 
which  the  bank  is  incorporated :  Nevada  Bank  t.  Sedgwick^  S.  G.  U.  8., 
Oct.  Term  1881. 

Whether,  if  such  investments  had  been  made  in  fixed  property 
subject  cxclusiyely  to  another  jurisdiction,  a  different  rule  would  apply, 
not  considered :  Id, 

Trial. 

Order  of  addressing  Jury, — In  an  action  to  recorer  damages  for 
assault  nnd  battery,  where  an  issue  was  joined  on  an  answer  justifying 
the  alleged  trespass,  the  court  allowed  defendant  to  begin  and  close,  in 
offering  testimony  and  in  the  argument.  Held^  (1 )  that  unless  there  were 
special  reasons  authorizing  the  court  to  otherwise  direct,  the  right  to 
begin  and  close  was  in  the  plaintiff.  (2)  Unless  it  affirmatively  appears 
that  special  reasons  did  not  exist,  which  would  authorise  the  court  to 
change  the  order  of  proceedings  at  the  trial,  or,  that  the  plaintiff  was 
prejudiced  thereby,  a  judgment  for  the  defendant  will  not  be  reversed : 
Dillt  v.  IngersoU,  37  or  38  Ohio  St 

Tbovxb.     See  Baihnent 

Fraudulent  Purchase  of  Chattels — Right  of  OumeT'^.hmocent  TVons- 
feree. — H.,  the  owner  of  chattels,  relying  on  the  rcpresentatious  of  R. 
that  he  was  the  agent  of  L.,  agreed  to  sell  Xhc  same  to  L.  on  credit,  and 
H.,  in  the  belief  that  R.  was  such  agent,  delivered  the  chattels  to  him, 
when  in  fact  he  was  not  such  agent,  nor  had  he  authority  to  purchase 
for  Jj.,  as  he  well  knew,  ffeidy  that  the  property  in  the  chattels  did 
not  pass  from  H.,  and  that  L.,  who  bought  the  chattels  of  R.  and  con- 
verted thcui  to  his  own  use,  without  knowledge  of  the  fraud,  was  liable 
to  H.  for  their  value;  and  the  fact  that  R.,  at  the  time  the  chatteb 
were  delivered  to  him,  paid  H.  part  of  the  price  agreed  on,  will  make 
no  difference,  except  as  to  the  amount  of  recovery  against  L. :  *^  ' 
V.  Letcher,  37  or  38  Ohio  St. 

United  States  Covbtu.    See  IMdenoe. 
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MARITIME  LIENS. 

(Continued  from  p.  88,  ante.) 

Thb  second  class  of  Hens  which  it  is  proposed  to  consider  are 
those  which  arise  by  virtue  of  the  municipal  law,  but  which  are 
enforceable  in  the  admiralty. 

The  most  noteworthy  causes  of  this  character  are  those  arising 
from  the  liens  of  material  men  for  services  rendered  in  the  '*  home 
port"  of  the  vessel. 

The  maritime  law  of  the  United  States  is  that,  if  repairs  have 
been  made  or  necessaries  furnished  to  a  ship  in  the  port  of  a  state 
to  which  she  does  not  belong,  or  to  a  foreign  ship,  the  material- 
man's lien  is  dependent  wholly  on  the  principles  of  the  general  mar- 
itime law,  and  he  may,  irrespective  of  the  municipal  law,  proceed 
in  rem  to  enforce  it  in  any  District  Court  of  the  United  States 
which  may,  by  seizure  of  the  vessel,  obtain  jurisdiction.  So  far 
then  do  we  follow  the  general  maritime  law  ;  we  say  to  the  libellant, 
that  the  coiitract  being  maritime,  he  can  proceed  in  the  admiralty, 
and  that  tl^e  usual  methods  of  procedure,  both  in  pen^onam  and  in 
remj  are  op^n  to  him,  but  that  if  he  elects  to  file  a  libel  in  rem  when 
no  maritimexlien  exists,  he  must  abide  >he  consequences.  Jurisdic- 
tion and  jarmprudence  go  hand  in  "hand;  the  existence  or  non- 
existence of  the'^i^  is  amatt^  of  law,  and  is  in  each  particular 
case  decided  in  accordance  with  the  principles  of  maritime  juris- 
prudence. This  is  certainly  not  only  good  law  but  good  logic. 
But,  on  the  other  hand,  if  the  repairs  have  been  made  or  neces- 
saries famished  to  a  ship  in  the  port  of  a  state  to  which  she 
belongs,  technically  known  as  her  ^'home   port,"  the  question 

Vol..  XXX^  -19  (145) 
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of  lien  or  no  lien  is  no  longer  determinable  by  monitime  jarispm- 
dence,  but  by  local  munieipQl  law ;  and  though  the  contract  be 
maritime,  though  the  repairs  be  made  on  the  credit  of  the  ship, 
the  material-man  has  no  lien  other  than  that  which  is  given  him 
by  the  local  law  ;  we  do  not  deprive  him  of  his  right  to  sue  in  the 
admiralty,  we  do  not  declare  his  contract  to  be  no  longer  mari- 
time, but  we  say  that  his  rights  as  a  lien  claimant  must  depend  on 
the  municipal  law  and  not  on  the  law  maritime. 

The  father  of  this  curious  offspring  was  The  General  Smitk,  4 
Wheat.  438.^ 

The  immediate  effect  of  the  decision  of  the  Supreme  Court  in  the 
case  of  The  General  Smith  was  to  restrict  the  suitor  to  a  personal 
action,  whether  prosecuted  in  the  admiralty  or  common-law  courts. 
He  had  his  common-law  lien,  but  this  was  valueless  without  that 
possession  which  was  impracticable  if  not  impossible.  Realizing 
this,  the  legislatures  of  the  several  states  came  to  his  relief :  acts 
creating  maritime  liens,  or  liens  in  the  nature  of  maritime  liens  en- 
forceable by  actions  in  the  state  courts,  were  passed  by  the  several 
state  legislatures.  When  the  constitutionality  of  those  several  acts 
was  tested,  they  were  closely  scrutinized,  and  whenever  they  pur- 
ported to  create  a  maritime  lien,  they  were  declared  unconstitu- 
tional, and  when  they  fell  within  these  limits  and  were  but  qua^i 
maritime  in  character,  their  enforcement  in  the  state  courts  was 
prohibited:  The  Belfast,  7  Wall.  624  ;  The  Moses  Taylor,  4  Id.  411. 

After  various  modifications  of  the  admiralty  rule,  the  question 
in  1874  again  came  squarely  before  the  Supreme  Court,  and  it 
was  held  that  no  maritime  lien  existed  for  repairs  made  in  the 
home  port  of  the  vessel,  but  that  so  long  as  Congress  does  not 
interpose  to  regulate  the  subject^  the  rights  of  material-men  fur- 
nishing necessaries  to  a  vessel  in  her  home  port  may  be  regulate-i 
in  each  state  by  state  legislation. 

State  laws,  it  was  said,  cannot  exclude  the  contract  for  furnish- 
ing such  necessaries  from  the  domain  of  admiralty  jurisdiction,  nor 


I  HM^  that  In  r«»pect  to  uoocsMuries  and  repain  in  the  port  of  a  state  to 
the  ihip  bclong9,  the  case  is  governed  bj  the  manidpal  law  of  that  state,  and  that 
no  Ucn  ix  implied  nniess  it  is  recognised  bj  that  law.  It  is  noticeable  that  at  the 
time  that  this  case  was  decided,  the  Sapreme  Court  were  of  the  opinion  that  the 
admiralty  jurisdiction  was  commensurate  with  the  commercial  clause  in  the  Consti  - 
ttttion,  and  that  it  therefore  did  not  extend  to  eomracts  of  affreightaient  between 
two  ports  in  the  same  state,  nor  to  supplies  furnished  to  a  Tesiel  engaged  in  such 
trade.    From  this  position  they  have  long  since  receded :  The  Bel/Mt,  7  Wall.  624. 
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can  they  confer  such  jurisdiction  upon  state  courts  as  to  enable 
them  to  proceed  in  rem  for  the  enforcement  of  liens  created  by  state 
laws,  but  the  District  Court  of  the  United  States  having  jurisdic- 
tion of  the  contract  as  a  maritime  one,  may  enforce  liens  given  for 
its  security  even  when  created  by  state  laws :  The  Lottawannay  21 
Wall.  558 ;  see  also,  The  John  T.  Moore,  3  Wood's  R.  61. 

Nominally,  The  Lottawanna  was  decided  on  the  doctrine  of 
*^  8tare  deetM,  *  The  General  Smith  was  cited  with  approval ;  in  name 
it  was  followed,  it  would  seem,  however,  in  principle  at  least,  that 
The  Lottawanna  has  created  a  new  order  of  things.  If  we  under- 
stand The  General  Smith  aright,  it  stated  the  maritime  law  of  the 
United  States  to  be  that  in  respect  to  necessaries  and  repairs  in 
the  port  of  a  state  to  which  a  ship  belongs,  the  case  is  governed 
by  the  municipal  law  of  that  state,  and  that  no  lien  is  implied 
unless  it  is  recognised  by  that  law.  If  we  understand  The  Lotta- 
wanna aright,  it  states  the  maritime  law  of  the  United  States  to  be 
that  in  respect  to  necessaries  and  supplies  furnished  to  a  ship  in 
the  port  of  a  state  to  which  she  belongs,  there  exists  no  maritime 
Hen,  but  that,  until  Congress  chooses  to  interpose,  the  rights  of 
material-men  furnishing  necessaries  to  a  vessel  in  her  ''  home  port*' 
may  be  regulated  in  each  state  by  the  state  legislature.  If  this  inter- 
pretation be  correct,  the  distinction  is  not  only  obvious  but  signifi- 
cant ;  the  maritime  law  of  the  United  States  is  no  longer  dependent 
on  the  municipal  law,  but  is  decisive  whether  the  vessel  be  domes- 
tic or  foreign,  and  by  its  terms  the  material-man  can  have  no 
maritime  lien,  if  the  repairs  be  made  or  necessaries  furiiished  to  a 
vessel  in  the  port  of  a  state  to  which  the  vessel  belong,  but  may 
have  a  lien  if  ^e  repairs  be  made  or  if  the  necessaries  be  fur- 
nished in  the  port  of  a  state  to  which  she  does  not  belong.  If 
the  vessel  tie  in  her  home  port,  and  the  state  stattite  is  sought  to 
be  enforced!  in  the  admiralty,  the  requirements  of  the  statute  roust 
be  comp1ied\  with.  The  act  should  be  referi'ed  to  in  the  proceed- 
ings, and  if  ijie  statutory  requirements^ ^re  not  complied  with,  the 
admiralty  court^will  not  enforce  >he  lien,  but  once  the  cause  is 
properly  before  ihe^-isourtjjhe^rinciples  and  mode  of  procedure 
followed  in  the  admiralty  will  govern  it :  Davis  v.  New  Brig^ 
Gilp.  473 ;  Boon  v.  Hornety  Crabbe's  R.  426 ;  In  re  Indiana^ 
Id.  479 ;  and  though  the  liens  given  by  state  laws  may  be  enforced 
in  districts  which  are  without  the  state,  the  order  of  priority  given 
by  the  statute  will  be  disregarded  if  in  conflict  with  liens  having 
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priority  by  the  maritime  law :  Underwriters  Co.  t.  Kmik^  3  Wood's 
R.  182. 

What  vcflsels  are  to  be  aceoanted  foreign  and  what  doincsdc : 
Foreign  vessels  are  divisible  into  two  classes,  one  in  which  the 
vessel  is  foreign,  as  evidenced  by  her  flag  and  enrolmoii,  the 
other  in  which  she  is  foreign  by  reason  of  her  having  her  home 
port  in  another  state.  In  the  first  class  of  cases,  the  qncstion  of 
ntitionality  is  in  issue ;  in  the  second,  the  nationality  is  not  in 
dispute,  but  the  inquiry  is  in  what  state  do  her  aetoal  owners 
reside,  oc»  in  other  words,  where  is  her  veritable  h<Mne  port. 

If  a  vessel  fly  a  foreign  flag,  have  on  her  stem  a  foreign  name, 
and  is  registered  as  belonging  to  a  foreigner,  there  can  be  no 
doubt  that,  prima  facie^  she  is  what  she  purports  to  be,  foreign. 
Suppose,  however,  that  the  actual  ownership  and  the  apparent 
ownership  be  different,  not  from  inadvertence  or  n^lect,  but 
by  denign.  Suppose,  for  example,  she  is  actually  owned  by  an 
American  oitisen,  but  that  she  is  commanded  by  a  foreigner,  or 
that  she  was  built  in  a  foreign  country,  or  that  she  took  refiige 
under  foreign  colors  during  our  civil  war,  or  is  for  any  other  cause 
debarred  from  claiming  American  registry. 

It  is  phiin  that  in  such  a  case  the  legal  and  equitable  ownership 
arc  purposely  kept  apart ;  that  the  legal  owner  is  a  man  of  straw,  a 
citixen  of  the  flag  under  which  she  sails,  and  that  the  actual  owner  is 
the  mortgttgoe,  who  is  unable  to  procure  an  American  register.  In 
eiiHos  of  this  character,  what  is  the  position  of  the  material-man 
dealing  with  the  vessel  when  she  is  at  the  residence  of  her  equit- 
able owner? 

The  cases  naturally  divide  themselves  into  two  classes,  vis., 
those  in  which  ho  was  aware  of  her  history,  and  those  in  which  he 
wiuH  ignorant  of  it. 

In  the  first  class  of  cases,  though  the  authorities  are  not  entirely 
harmonious,  the  more  general  opinion  would  seem  to  be,  that  if  the 
vessel  bo  at  the  time  at  the  residence  of  her  actual  owner,  and  this 
circumstance  be  known  to  the  material-man,  he  will  be  concluded 
thereby,  and  that  as  to  him,  she  will  be  domestic  even  though  she 
fly  a  foreign  flag,  and  her  legal  ownership,  as  evidenced  by  her 
enrollment,  be  likewise  foreign :  TJie  E.  A.  Bernard^  2  Fed.  Rep. 
712  ;  The  Alice  Tainter^  o  Benedict  891 ;  see  contra^  The  Oeo. 
T  Kemp^  2  Lowell  478.  But  if,  on  the  other  hand,  the  material- 
man bo  ignorant  of  the  fact,  the  rule  is  otherwise,  or,  in  other 
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words,  her  equitable  owner  having  held  her  out  to  the  world  as 
foreign,  will  be  estopped  from  denying  her  national  character: 
The  Walkrien,  3  Benedict  894 ;  The  St.  logo  de  Cuba,  9  Wheat. 
409. 

When  the  nationalUy  of  the  vessel  is  not  involved,  the  question 
may  arise  in  this  way :  The  citisen  of  one  state  may  make  a  sale 
of  her  to  the  citizen  of  another,  but  from  inadvertence  or  neglect 
the  change  of  ownership  may  not  appear  on  her  register.  Prima 
facie,  the  home  port  of  the  vessel  is  the  port  of  her  enrolment, 
bat  when  the  port  of  her  enrolment  and  the  residence  of  her 
actual  owner  are  different,  the  rule  is  that  the  material-man  dealing 
with  her  at  the  residence  of  the  true  owners,  knowing  them  to  be 
owners,  cannot  claim  that  the  vessel  was  foreign  because  she  is 
registered  in  another  state:  Hill  v.  The  Golden  Gate,  1  New- 
berry 308  ;  The  Plymouth  Rock,  13  Blatch.  505.  Though  the 
lien  given  by  the  general  maritime  law  and  that  given  by  the  mu- 
nicipal law  are  both  enforced  in  the  same  forum — the  former,  by 
reason  of  its  characteristics,  universality  and  the  ease  with  which 
it  is  enforced,  is  in  general  preferable,  and  this  is  especially  true 
when,  by  reason  of  numerous  libels  filed  in  the  cause,  the  question 
of  priority  becomes  important. 

The  general  principle  which  governs  in  determining  the  ques- 
tion of  precedence  between  lien  claimants  claiming  under  pure 
maritime  law  liens,  is,  that  he  whose  service  or  expenditure  has 
preserved  the  vessel  as  a  security  for  a  pre-existing  debt  has 
priority ;  so  that,  practically,  the  last  service  performed  or 
advance  made  takes  precedence  over  all  previous  ones. 

The  services  performed  at  the  latest  hour  are  most  efficacious  in 
bringing  the  vessel  and  her  freightage  to  their  final  destination, 
each  foregoing  encumbrance  therefore  is  actually  benefited  by 
means  of  the  succeeding  encumbrance,  and  a  court  of  admiralty  as 
a  court  of  equity  in  adjudicating  cases  of  conflicting  liens  of  this 
nature  takes  this  as  the  principle  of  its  decisions :  49  London  Law 
Mag.  146. 

It  is  obvious  that  in  the  application  of  this  principle,  the  very 
nature  of  some  liens  will  often  secure  to  them  priority  over  others. 
The  wages  of  the  mariners  earned  by  bringing  the  ship  to  her 
destined  port  have  insured  the  eventual  value  of  all  services  pre- 
viously rendered,  and  therefore  obtain  priority  over  all  other  liens 
ex  eontradu,  or  quasi  ex  contractu^  as  for  salvage,  pilotage,  towage 
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or  bottomry.^  (Vages  antecedently  eacned,  as  in  an  outward  or 
divided  voyage,  or  due  under  contract  at  the  expiration  of  stipu- 
lated terms,  without  reference  to  the  ship  s  arrival  at  the  port  of 
destination,  will  be  postponed  to  subsequent  salvage,  but  no  such 
distinction  will  give  bottomry  bonds  precedence  over  them :  The 
Oomtanciay  4  Weekly  Notes  of  Gases  68.  Bottomry  bonds  have 
precedence  over  prior  salvage,  and  give  way  to  subsequent  salvage, 
pilotage  and  towage. 

The  lien  for  damages,  originating  in  the  wrong  of  the  master 
and  crew  of  the  vessel  in  &ult,  and  founded  on  consideration  of 
public  policy  for  the  prevention  of  careless  navigation,  takes  pre- 
cedence of  all  liens  ex  contraetUj  and  in  the  event  of  the  vessel 
proving  insuflBcient  to  meet  all  the  demands,  the  liens  of  wages, 
towage,  pilotage  and  bottomry  will  be  absorbed :  The  BenartM^  7 
Weekly  Notes  of  Cases  54 ;  The  Unterfnieej  1  Lowell  455.  A 
maritime  lien  accrues  from  the  instant  of  the  happening  of  the 
circumstance  which  creates  it,  and  not  from  the  intervention  of  the 
court ;  the  latter  is  but  a  process  to  render  perfect  an  inchoate 
right :  The  Pacific,  L.  R.,  82  Ad..  120.  From  this  it  follows  that 
the  mere  circumstance  of  prior  seisure,  or  a  prior  decree  obtained 
by  superior  diligence,  will  not  affect  the  order  of  priority,  when  all 
the  claims  are  pending  together :  The  Brig  E.  A,  Bernard^  2 
Fed.  Rep.  712.  But  see  contra^  The  General  Bumtide^  3  Fed. 
Rep.  228 ;   The  Schooner  Be  Wolf,  Id.  286. 

As  between  material-men  claiming  under  the  general  maritime 
law  and  others  claiming  under  the  quasi  maritime  lien  accorded  to 
them  by  state  legislatures,  the  better  opinion  is  that  the  former 
have  priority,  even  thcugh  their  service  be  anterior  in  time:  The 
E.  A.  Bernard,  cited  supra;  The  John  T  Moore,  8  Wood's  R. 
61.  See,  contra.  The  Daniel  Brown,  9  Benedict  809 ;  and  also 
The  General  Burmide,  3  Fed.  Rep.  228  ;  The  Be  Wolf,  Id.  236. 
As  between  various  material-men  claiming  under  a  quasi  maritime 
lien,  the  rule  of  priority,  given  by  the  admiralty  law,  will  govctm, 
notwithstanding   the   provisions  of  the  state  act ;    UnderwriUn' 


>  Abbott  on  Shipping,  12th  ed.,  p.  596,  and  note.  Bnt  the  lien  fw  talrage  will 
take  precedence  over  claims  for  wages  earned  before  the  accident,  and  it  would  seem 
that  though  the  lien  for  wages  earned  prior  to  the  accident  is  not  absolntelj  eztin- 
gnished,  it  continues  subject  to  the  salvor's  lien.  The  lien  for  salvage  takes  prece- 
dence over  that  for  general  average:  The  ^^Muddimg,  1  Brown's  Ad.  B-  SIO; 
Cottint  y.  The  Fort  Wajfne,  1  Bond  47«  ;   The  /himy,  S  LoweU  508. 
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Wrecking  Co.  v.  The  Katies  8  Wood's  R.  182 ;  ffatton  v.  The 
Melita^  8  Hughes  R.  494.  When  no  voyage  has  intervened,  the 
various  repairs  put  on  the  ship  during  her  stay  in  port  will,  in 
contemplation  of  the  law,  be  deemed  contemporaneous :  The 
Fanny,  2  Iiowell  508. 

A  mortgage  on  a  ship  is  not  a  lien  in  the  admiralty,  and  in 
the  distribution  of  a  fund,  the  mortgagee  will  be  postponed  to  all 
claimants  who  have  maritime  liens ;  whether  or  not  he  should  be 
preferred  to  material- men  claiming  under  quasi  maritime  liens  is 
doubtful.^  It  must  be  admitted  that  the  status  of  parties,  claiming 
under  liens  which  have  herein  been  considered  as  quasi  maritime, 
is  still  far  from  satisfactory. 

It  is  to  be  regretted  that  Congress  has  not  yet  thought  fit  to 

pass  a  uniform  law  regulating  the  rights  of  material-men,  instead 

of  leaving  the  liens  of  material-men  in  the  home  port  of  the  vessel 

to  the  mercies  of  the  legislatures  of  the  various  states.      The  life 

tenure,  industry  and  varied  learning  of  the  federal  judiciary  ha>e 

been  the  means  by  which  the  maritime  law  of  the  United  States 

has  been  placed  on  a  basis  of  which  we  may  well  be  )))'oud :  but  as 

long  as  liens  varying  in  character  and  framed  for  procoedings  in 

common-law  courts  are  enforced  in  another  forum,  and  one  in  which 

an  opposite  jurisprudence   prevails,   the  rights   of  suitors   must 

necessarily  be  doubtful,  and   the  symmetry  of    the   law  be  im- 

paired. 

Theodore  M.  Etting. 


MECHANICS'  LIEN  ON  PERSONAL  PROPERTY. 

I.  Definition. — Nature. — Possession. — The  term  "lien"  is 
a  Norman-French  word,  and  literally  means  a  tie,  bond  or  connec- 
tion. At  common  law  it  is  defined  to  be  a  mere  right  in  one  man 
to  retain  personal  property  in  his  possession  belonging  to  another, 
until  certain  demands  of  him,  the  person  in  possession,  arc  satis- 
fied :    Hammonds  v.  Barclay^  2  East  235 ;  Doane  v.  Russell^  3 


*  The  lien  of  the  mortgagee  has  been  sustained  in  the  following  cases  :  Underwri- 
ten'  WrecUny  Co,  v.  The  Katie,  3  Woods's  R.  182  ;  Baldwin  v.  The  Bradish  Jofm- 
•OR,  3  Id.  5S2.     Bat  the  general  current  of  aathority  is  contra. 
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Gray  882.  In  ooarU  of  equity  the  term  *^  lien"  is  used  as  synony- 
mous with  a  charge  or  encumbrance  upon  a  thing  when  there  is 
neither  JUS  in  rem  nor  ad  rem^  nor  possession  of  the  thing. 

A  '*  lien"  is  a  rested  right  {Jordan  v.  Wimer,  45  Iowa  65),  and 
as  such  is  protected  by  the  Consutution  of  the  United  States : 
Ghunn  T.  Barry^  15  Wall.  610.  Legislative  power  cannot  impair 
it :  Hannahs  v.  Felt,  15  Iowa  141 ;  Lefever  t.  Witmer^  10  Penn. 
St.  505.  At  common  law  it  is  nothing  more  than  a  pmonal 
right,  and  therefore  unassignable :  Daugiigny  t.  Ducal,  5  Dnm£ 
k  East  604 ;  RuggUs  y.  Walker,  34  Yt.  470 ;  Winy  v.  Chrigbn, 
1  E.  D.  Smith  162  ;  Cmro  ^  Vineennes  Railway  v.  Faekney,  78 
III.  116.  It  is  so  far  a  personal  right  that  an  officer  cannot  take 
in  execution  property  which  the  deltor  holds  in  respect  of  a  Ii«i 
only :  Legg  v.  Evans,  6  Mees.  k  Web.  36.  A  lien  is  a  collateral 
security,  because  a  suit  may  be  brought  on  the  debt  without  im- 
pairing the  right  to  retain  the  property  {Garrard  t.  Moody,  48 
6a.  96),  and  as  such  security  it  is  frequently  more  available  than 
the  debt  itself. 

A  lien  depends  upon  contract  (Allen  v.  Ogden^  1  Wash.  C.  C. 
Rep.  174),  express  or  implied :  Baker  v.  Hoag.  7  Barb.  117 ;  but 
though  dependent  upon  it,  the  lien  forms  no  part  of  the  contract : 
Frost  Y.  Ilshy,  54  Me.  345.  This  right  is  favored  because  it  is 
founded  on  natural  justice;  it  operates  to  prevent  circuity  of 
action,  and  applies  to  all  actions,  whether  founded  on  contract  or 
upon  tort :  3  Pars.  Cont.,  6  ed.  235.  As  a  :«et-ofr  it  is  restricted 
to  the  particular  debt  for  which  it  is  a  security.  A  debt  owed  by 
tlic  party  who  holds  the  lien  can  be  set  off  against  that  for  which 
he  holds  the  lien  only  by  his  consent :  Pinnock  v.  Harrison,  3 
Mees.  Ha  Wels.  532.  The  right  ia  founded  on  the  fact  that  the 
mechanic  has  bestowed  labor  and  means  upon  the  property,  at  the 
request  and  in  the  manner  directed  by  the  owner :  Mat/iias  v.  Sel- 
lers,  86  Penn.  St.  486 ;  Chase  v.  Whitmore,  5  Maule  k  S.  188 ; 
Toumsend  v.  Newell,  14  Pick.  332;  Steadman  v.  Hockley,  15 
Mees.  k  Wels.  557.  An  increased  appreciable  value  of  the  pro- 
perty is  not  necessary  to  ^ive  the  right,  if  skilful  labor  has  been 
expended  as  directed:  Steinman  v.  Wilkins,  7  W.  ft  S.  466. 
Without  the  performance  of  services  there  cannot  be  a  lien :  Lam- 
bert V.  Robinson^  1  Esp.  119. 

Possession. — At  common  law  there  could  be  no  lien  when  thcra 
was  no  possession :   The  Bold  Bueeleugh,  7   Moore  P.  C.  267. 
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The  right  is  that  of  a  security  resting  on  property  for  the  payment 
of  a  debty  and  it  cannot  be  separated  either  from  the  possession  of 
the  property  or  from  the  debt ;  it  is  collateral  to  the  debt,  and  it 
must  accompany  the  possession :  Whitney  v.  Peay^  24  Ark.  22 ; 
the  lien  is  incident  to  the  possession :  Kimball  v.  i^hip  Ann^  2 
Clifford  C.  C.  4.  The  criterion  of  title  to  personal  property  is, 
and  always  has  been,  possession,  transfers  of  chattels  corporeal 
being  most  frequently  effected  by  mere  delivery,  unaided  by  formal 
conveyances  or  the  sanction  of  a  public  registry  ;  and  suffering 
the  owner  to  remain  in  possession  would  enable  him  to  defraud 
others  ignorant  of  the  lien  :  Allen  v.  Spencer,  1  Edm.  117.  The 
possession  must  be  lawful;  by  an  illegal  or  fraudulent  act  or 
breach  of  duty  a  lien  cannot  be  acquired :  Randall  v.  Brown,  2 
How.  406  ;  nor  obtained  by  an  act  of  fraud  ;  neither  by  a  tortious 
conversion :  ffatchkis$  v.  Hunt,  49  Me.  213. 

II.  How  ACQUIRED. — 1.  By  common  law ;  2.  By  usage;  3.  By 
ttattUe  ;  4.  By  contr€u:t.  By  common  lata  the  right  was  originally 
confined  to  cases  where  persons,  from  the  nature  of  their  occupa- 
tion, were  under  legal  obligation,  according  to  their  means,  such 
as  common  carriers,  to  receive  and  take  care  of  the  personal  pro- 
perty of  others.  But  at  the  present  time  the  right,  with  very  few, 
if  any,  exceptions,  is  given  to  every  bailee  for  hire  who  has  bestowed 
labor  and  expended  means  on  the  personal  property  of  another : 
Naylor  V,  Mangles,  1  Esp.  109;  per  Parke,  B.,  in  Jackson  v. 
Cummins,  5  Mees.  k  Wels.  349 ;  Grinnell  v.  Cook,  3  Hill  486 ; 
Wils4m  y.,  Martin,  40  N.  H.  88.  The  law  of  lien  was  recognised 
in  this  country  at  an  early  day,  and  is  a  part  of  our  common 
law :  Mclntyre  v.  Carver,  2  W.  &  S.  392. 

Usage, — From  the  earliest  times  this  right  has  been  given  by 
usage  of  trade,  independent  of  special  agreement,  when  there  is  no 
special  contract  inconsistent  with  its  existence :  Morgan  v.  Cong- 
don,  4  Comst.  552;  Fielding  v.  Mills,  2  Bosw.  489;  Hodgdon  v. 
Waldron,  9  N.  H.  66.  Liens  arising  from  usage  are  of  two 
kinds :  first,  of  trade  generally ;  second,  between  the  parties.  To 
create  the  first  kind  the  usage  must  be  universal,  uniform  and  have 
been  safiiciently  long  continued  to  afford  a  presumption  that  it  was 
known  by  the  party  to  be  affected  by  it:  Porter  v.  mils,  114 
Mass.  106 ;  Eomer  v.  Watson,  62  Mo.  209 ;  Scudder  v.  Brad^ 

bury,  106  Mass.  422.     The  lien  of  the  second  kind  refjuires  proof 
Voi-  XXX.— 20 
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of  the  parties  having  dealt  upon  the  basb  of  radi  lien.  Sndi 
proof  will  be  presumptive  evidence  that  the  parties  oontmiie  to 
deal  upon  the  same  terms. 

When  a  lien  is  claimed  by  usage  of  trade,  thefiustand  the  ezteat 
of  the  usage  are  questions  of  evidence:  Marine  NaL  Bank  t. 
Nut.  City  Bank,  59  N.  Y.  67.  The  true  office  of  a  usage  or 
custom  is  to  interpret  the  otherwise  indeterminate  intention  of 
parties :  Tke  Reesidey  2  Sumn.  569.  A  usage  maj  be  established 
by  one  witness :  Robinson  v.  United  States^  13  Wall.  363.  But 
parol  evidence  of  custom  or  usage  is  not  admissible  to  contradict 
or  vary  an  express  contract :  Partridge  v.  Jim.  (7o.,  1  Dillon  G.  C. 
189 ;  Barnard  v.  Kellogg,  10  Wall.  383. 

Livns  by  statute  include  some  of  those  which  exist  at  c<»nmon 
laWf  but  have  been  modified  by  statutory  enactments,  and  also 
thoHo  which  subsist  entirely  by  virtue  of  statutory  regulations. 
Suoh  liens  are  intended  to  secure  the  ends  of  justice  when  the 
posHOHsion  is  not  with  the  lien  claimant:  Beall  v.  WhiUty  94  U.  S. 
»}82,  or  where  the  exclusive  possession  is  not  possible.  By  stat- 
ute, in  nearly  all  the  states,  mechanics  and  material-men,  or  per- 
HoiiM  who  furnish  labor  or  materials  for  the  constiuction  of  houses 
or  other  buildings,  are  entitled  to  what  is  known  as  a  *^  mechanic's 
lien,'*  which  secures  to  the  holder  a  preference  over  other  creditors 
in  the  payment  of  debts  out  of  buildings  constructed  of  materials 
furnished,  and  to  the  land,  to  a  greater  or  less  extent,  on  which 
the  buildings  stand. 

Statutory  liens  have,  without  possession,  the  same  operation 
and  eflfoct  that  existed  by  common-law  liens  where  the  possession 
was  delivered :  Beall  v.  White,  94  U.  S.  882.  But  the  exercise 
of  such  statutory  rights  will  not  be  extended  beyond  the  powers 
plainly  given :  Cairo  ^  St.  Louis  Ry.  Co.  v.  Watson,  85  111. 
r)81 ;  Tw'ker  v.  Shadc^  25  Ohio  St.  355 ;  and  this  rule  applies  to 
municipal  liens :  Wilson  v.  Allegheny  City,  79  Penn.  St.  272.  " 
To  secure  the  rights  conferred  by  a  lien  given  by  statute,  its  pro- 
visions must  be  complied  with :  Hardin  v.  Marble  County^  13 
Bush  58. 

Maritime  Liens, — A  discussion  of  this  branch  of  the  subject  is 
rendered  unnecessary  by  the  publication  of  the  article  on  maritime 
liens,  the  conclusion  of  which  immediately  precedes  this  article, 
and  to  which  the  reader  is  referred. 
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Lien  by  Contract. — The  right  to  create  a  lien  by  contract  when 
none  existed  by  law,  is  unquestionable :  Gregory  v.  Morris,  96 
U.  S.  619.  The  effect  of  an  express  antecedent  contract  between 
the  parties  is  to  prevent  an  implied  lien  arising  inconsistent  with 
the  terms  of  the  contract :  Stevenson  v.  Blahelock^  1  M.  &  Selw. 
535 ;  and  it  seems  that  when  a  lien  by  contract  is  relied  upon,  a 
lien  at  common  law  may  be  available  if  the  contract  is  negatived : 
Jackson  v.  Oummings^  5  Mees.  &  Wels.  342. 

Inen  on  after-acquired  Property  ;  Chattel  Mortgage. — To  render 
effectual  at  law  a  provision  in  a  chattel  mortgage  which  is  intended 
to  be  a  lien  on  after-acquired  property,  the  lien  claimant  must, 
after  the  property  has  been  acquired  by  the  mortgagor,  obtain  the 
possession  thereof:  Cliayin  v.  Cram,  40  Me.  561;  Rowan  v. 
Sharps  Rip  Manf.  Co.,  29  Conn.  282 ;  Titus  et  aL  v.  Mabee 
et  al.y  23  111.  257  ;  Rowley  v.  Rice,  11  Mete.  333;  Carrington  v. 
Smith,  8  Pick.  419;  Jones  v.  Richardson,  10  Mete.  181 ;  Moody 
V.  Wright,  13  Id.  17 ;  Barnard  v.  Uaton,  2  Cusli.  294 ;  Codman 
V.  Freeman,  3  Id.  306 ;  Chesley  v.  Josselyn,  7  Gray  480  ;  Henshaw 
V.  Bank  of  Bellows  Falls,  10  Gush.  568 ;   Chynoweth  v.  Tenney, 

10  Wis.  397 ;  Farmers'  Loan  ^  Trust  Co.  v.  Commercial  Bank., 

11  Id.  207 ;  Bryan  v.  Smith,  22  Ala.  534 ;  Hunt  v.  Bullock, 
23  111.  320 ;  Single  v.  Phelps,  20  Wis.  398  ;  Congrcrc  v.  Fvetts, 
10  Exch.  298 ;  ffope  v.  Hayley,  5  E.  &  B.  830  ;  Gale  v.  Bumcll, 
7  Q.  B.  850 ;  Lunn  v.  Thornton,  1  C.  B.  379  ;  Robinson  v.  Mc- 
Dowell,  5  W.  k  S.  228  ;  Williams  v.  Briggs,  11  R.  I.  476.  Such  a 
mortgage  is  considered  as  an  executory  agreement  %vhich  operates  as 
a  license,  authority  or  power,  revocable  in  its  nature,  until  the 
creditor  is  jmt  into  possession  of  the  property  at  the  time  or  after 
it  comes  into  existence  or  is  vested  in  the  debtor.  As  soon  as 
that  new  intervening  act  has  intervened,  the  lien  of  the  creditor 
becomes  perfect,  and  in  the  absence  of  statutory  reguhitions.  pre- 
vails over  the  liens  of  subsequent  executions:  McCaffrey  v.  Woodin, 
C5  N.  Y.  459.1 

Such  is  the  rule  at  law.  Equity,  however,  regards  sucli  a  mort- 
gage as  sufficient  to  charge  the  property  when  acquired,  and  with- 


'  In  Michigan,  a  chattel  mortgage  intended  to  bind  nfter-nc<iuired  pro|kerty,  is 
lield  to  l)€  binding  as  between  the  parties  to  the  mortgage,  and  also  as  to  third  par- 
tic*:  having  notice  ;  the  intervening  act  of  the  mortgagee  is  not  re<jnisite  to  perfect 
his  lien  :  American  Cigar  Co.  v.  Foster^  36  Mich.  368  ;  Robson  v.  Michigan  Central 
Railroad  Co.,  37  Id.  70. 
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out  the  intervening  act  of  the  mortgagee,  with  an  equitable  lien, 
or  as  creating  an  'equitable  title  in  it  in  favor  of  the  mortgagee 
against  the  mortgagor ;  and  some  of  the  cases  maintain  that  such 
is  the  rule  against  attaching  creditors,  especially  when  they  have 
actual  notice  of  the  mortgage :  Holroyd  v.  Mar^hall^  10  H.  L. 
Cas.  191 ;  Mitchell  v.  WximIow,  2  Story  630 ;  Pennoek  v.  Coe, 
28  How.  117;  Galve9ton  Ry.  v.  Oawdreyy  11  Wall.  459;  United 
Utates  V.  Orleam  Ry.  Co.,  12  Id.  862;  Butt  v.  EUeUj  19  Id. 
544 ;  Smitkurst  v.  EdmundM,  14  N.  J.  Eq.  408 ;  Seymour  v. 
Canandaiffua  ^  Niagara  Falls  Ry.  Co.,  25  Barb.  284.  The 
principle  governing  these  decisions  is,  that  the  mortgage,  thoagh 
inoperative  as  a  conveyance,  is  operative  as  an  executory  contract 
which  attaches  to  the  property  when  acquired,  and  in  equity  trans- 
fers the  beneficial  interest  to  the  mortgagee,  the  mortgagor  being 
held  as  a  trustee  for  the  former,  in  accordance  with  the  familiar 
principle  that  equity  considers  that  done  which  ought  to  be  done. 
The  rights  of  parties  in  property  subject  to  a  lien  by  contract, 
is  entirely  a  matter  of  intention  of  the  parties  ;  and  the  intention 
must  be  ascertained  from  the  terms  of  the  contract:  Read  v. 
Fairbanks  J  13  C.  B.  692.  And  when  subject  to  the  foregoing 
rule,  the  law  is  settled  that  when  materials  are  delivered  to 
a  mechanic  or  manufacturer  to  be  made  into  a  chattel  and 
returned,  the  completed  article  belongs  to  the  party  who  furnished 
the  materials ;  and  the  rule  is  the  same  when  repairs  are  made 
upon  a  chattel,  the  original  substance  still  constituting  the  princi- 
pal portion,  and  the  article  retaining  its  identity :  Bahcock  v. 
Gill  10  Johns.  287 ;  Foster  v.  Pettihone,  7  N.  Y.  433 ;  Pulcifer 
v.  Page,  82  Me.  404;  Eaton  v.  Lynde,  15  Mass.  242;  Stevens 
V.  BrigtjSy  5  Pick.  177.  The  mechanic  may  retain  the  property 
bv  virtue  of  his  lien,  and  maintain  an  action  for  his  services. 
But  whi'n  tliL'  mechanic  agrees  to  manufacture  a  certain  article 
from  his  own  materials,  or  even  to  provide  the  principal  part 
thereof,  the  title  is  said  to  be  in  the  mechanic  until  the  thing  is 
finished  and  delivered  :  Atkinson  v.  Bell  8  B.  &  G.  277  ;  Gregory 
V.  Stryker^  2  Denio  628 ;  Merritt  v.  Johnson,  7  Johns.  473 ;  Me- 
Conihe  v,  K  Y.  f  Erie  Ry.  Co.,  20  N.  Y.  495 ;  Hesser  v.  Wilson, 
86  Iowa  152. 

III.  Liens  are  General  or  Particular. — Oeneral  liens  are 
claimed  in  respect  of  a  general  balance  of  account.  They  are 
founded  on  custom  or  special   contract;    they  are  strieti  juris, 
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and  are  deemed  encroachments  on  the  common  law,  and  are  not 
favored :  Taylor  v.  Baldwin^  10  Barb.  623 ;  Houghton  t.  Mat- 
thew9^  3  Bos.  k  Pull.  485.  A  lien,  however,  is  sustained  when 
it  promotes  public  policy :  WiUon  v.  Q-uytan^  8  Oill  215. 

A  particular  lien  on  another's  property  is  the  right  to  retain 
it  for  the  debt  which  arises  on  account  of  labor  bestowed  upon, 
or  expense  incurred  in  respect  to,  the  identical  property.  The 
right  was  given  by  the  common  law,  on  the  ground  of  public 
policy,  to  persons  engaged  in  certain  kinds  of  business.  At  the 
present  time  the  right  is  given  to  all  persons  who  take  property 
in  the  way  of  their  trade  or  occupation  for  the  purpose  of  bestow- 
ing labor,  care  or  expense  upon  it.  The  general  rule  is  that  one 
who  bestows  his  labor  on  a  thing,  whether  his  labor  is  viewed  as 
that  of  an  ordinary  mechanical  employee,  or  that  of  an  agent,  has 
the  right  to  retain  the  thing  until  he  is  paid  for  his  labor  and 
expenses  incurred  by  virtue  of  his  employment.  But  a  sub-agent, 
as  a  journeyman  employed  by  a  contractor,  sustains  no  personal 
relation  to  the  principal  owner;  and,  while  the  contractor  may 
acquire  a  lien  on  property  in  his  charge  for  the  expense  of  the 
employment  of  tlie  mechanic  who  has  performed  the  labor,  the 
mechanic  acquires  no  lien. 

IV.  Incidents  of  the  Right. — By  common  law  a  "  lien*'  gives 
merely  the  right  to  retain  possession  :  Holly  v.  Huggeford^  8  Pick. 
73.  It  gives  no  title,  and  therefore  a  sale  cannot  be  made,  unless 
by  express  contract.  The  right,  such  as  it  is,  is  superadded  to 
the  holder's  right  to  recover  for  his  services  by  action :  Doane  v. 
Russell,  S  Gray  382.  The  right  cannot  be  taken  on  execution, 
because  an  officer  can  seize  only  what  he  can  sell ;  if  a  sale  should 
be  made  it  would  destroy  the  right :  Legg  v.  Evans^  6  Mecs.  & 
Wels.  36;  Kittridge  v.  Sumner^  11  Pick.  50.  Under  a  lien 
created  by  an  attachment,  subject  to  the  rights  of  the  lien  claimant, 
the  owner  may  make  an  absolute  or  a  conditional  sale  of  the  pro- 
perty :  Bigelow  v.  Wilson^  1  Pick.  483 ;  Denny  v.  Willard,  11  Id. 
519 ;  Fettyplace  v.  Dutchy  13  Id.  388 ;  Calkins  v.  Lockwood^  17 
Conn.  154 ;  Arnold  v.  Brown.  24  Pick.  89  ;  Wheeler  v.  Nichols^ 
82  Me.  233.  The  court  cannot  make  an  order  that  the  property 
shall  be  delivered  to  the  plaintiff,  for  it  is  in  the  legal  custody  of 
the  oflScer :  Blake  v.  Shaw^  7  Mass.  505 ;  nor  can  it  be  sold  by 
the  officer  till  after  judgment  and  execution  :  McKay  v.  Harrower^ 
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27  Barb.  463.  The  rights  acquired  by  such  lien  are  in  no  way 
superior  to  those  which  the  defendant  had  in  the  property  at  ike 
time  when  the  attachment  was  made^  except  in  cases  of  collosion 
and  fraud.  No  interest  subsequently  acquired  by  the  defendant 
in  the  property  will  be  affected  by  the  attachment:  Crocker  v. 
Pierce,  31  Me.  177. 

As  a  general  rule  a  lien  is  merged  in  a  purchase  of  the  property 
by  the  person  who  holds  possession  under  his  lien.     But  where 
subsequent  to  the  giving  of  the  lien,  the  owner  has  lost  the  power 
to  sell,  as  by  committing  an  act  of  bankruptcy,  the  purchase  being 
in  itself  inoperative,  will  not  divest  the  lien  by  way  of  merger, 
for  the  title  of  the  property  subject  to  the  lien  will  pass  to  the 
HHsignces  :    White  v.  Gainer,  2  Bing.  23.     A  lien  acquired  under 
an   illegal   contract  if  an   executed  one  may  be  good;   as  one 
arising  under  usury  laws  if  they  impose  a  penalty  but  do  not 
invalidate  the  contract;  or  a  contract  made  in  violation  of  Sunday 
laws :   Scarf e  v.  Morgan.  4  Mees.  k  W.  270.     A  lien  though  lost 
when  the  property  is  parted  with,  will  revive  upon  an  agreement 
expressly  made,  or  by  virtue  of  an  usage,  when  the  property  is 
returned  by  the  owner:   Spring  v.  Insurance  Co.,,  8  Wheat.  286. 
Diit   stioh   revival   is   subject  to  any  encumbrance  which   inter- 
modiaioly,  wliile  the  property  was  in  the  owner's  hands,  attached 
to  it:   Perkins  \.  Boardman,  14  Gray  481.     Whether  a  special 
lien  for  work  or  outlay  on  a  particular  article  can  thus  be  revived 
dcpou'lrt  upon  usage,  or  the  intention  of  the  parties:  Johnson  v.  The 
McDonoughy  1  Gilpin  101;  Robinson  v.  Larrahee,  63  Me.  116. 
A  lieu  is  not  forfeited  if  the  lien-holder  who  had  power  to  sell 
intrusts  the  property  to  the  debtor  for  the  purpose  of  making 
a  sale:    Thayer  v.  Dtvight,  104  Mass.  254.     Nor  is  the  lien  lo.<5t 
by  temporarily   loaning  tlie  property  to  the  debtor :   Hutton  v. 
Arnett,  51  111.  198. 

Joseph  II.  Vakcs. 

Ana  Arbor,  Mich. 

(Toht  coniUiued,) 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Missouri. 

DAVIS  r.  SxMITH. 

A  married  womaii,  tfaongfa  posscsnng  a  leparate  estate,  can  make  no  contract 
binding  herself  personally,  or  on  which  she  or  her  personal  representatives  can  be 
toed  at  Iftw. 

King  T.  MitUilherffer^  50  Mo.  188,  overmled. 

A  note  made  bj  a  married  woman,  while  she  was  a  feme  covert  and  poHscsM-d 
of  a  separate  estate,  is  not  a  debt  against  her  for  which  her  personal  representative 
can  be  sued,  nor  is  it  snch  a  debt  as  can  be  allowed  in  the  probate  court  n<:nii)$it 
the  general  assets  of  the  estate  in  coarse  of  administration. 

When  a  married  woman,  having  a  separate  estate,  dies,  it  ceases  to  be  pach,  and 
stands  like  any  other  property  she  may  have  owned.  One  to  whom  she  has  incnrrcd 
an  obligation  while  married  has  no  right  to  satisfaction  of  his  debt  out  of  any  otiicr 
of  her  property  which  is  subject  to  the  debts  of  her  general  creditors ;  while  the 
latter,  eqaally  with  the  special  creditor,  hare  a  riglit  to  resort  to  what  was  her 
separate  property  for  payment  of  their  demands. 

Where  a  married  woman,  possessed  of  a  separate  estate,  died  pending  a  suit  in 
the  circuit  court  to  charge  such  estate  with  a  note  executed  by  her  while  married, 
the  salt  was  properly  revived  against  her  heirs.  The  proper  decree  of  the  ronrt, 
where  the  finding  is  for  the  plaintiff  in  such  case,  stated  in  tlie  opinion. 

A  note  executed  by  the  ancestor  cannot,  without  proof  of  its  execution,  be  rend 
in  evidence  against  the  heirs  against  whom  the  suit  has  been  revived,  where  the 
latter  stand  upon  an  answer  made  by  their  guardian  dcnyin<;  ail  the  allegations  of 
the  petition. 

Appeal  from  Greene  county. 

The  opinion  of  the  court  was  delivered  by 

Henry,  J. — This  was  a  suit  originally  against  Harriet  and 
Patrick  R.  Smith,  her  husband,  and  Robert,  as  trustee  of  the 
said  Harriet,  wherein  it  was  sought  to  charge  the  separate  estate 
of  Mrs.  Smith  with  the  payment  of  the  balance  of  a  note  executed 
by  her,  her  husband  and  her  said  trustee,  payable  to  the  plaintiff. 
Mrs.  Smith  died  while  the  suit  was  pending,  and  after  defendants 
had  answered,  each  admitting  the  execution  of  the  note,  and  the 
husband  and  wife  alleging  her  coverture  when  the  note  was  exe- 
cuted ;  that  she  received  no  consideration  for  her  signature ;  that 
it  was  procured  by  fraud  on  the  part  of  the  plaintiff;  that  it  was 
not  voluntarily  executed  by  Patrick,  and  that  Harriet  signed  by 
compulsion  of  her  husband,  to  which  plaintiff  was  a  party,  and 
that  she  did  not  intend  to  charge  her  separate  estate  with  pay- 
ment of  the  note.  Robert's  answer  admitted  his  execution  of  the 
note  as  trustee  of  said  Harriet.     In  February  1875,  plaintiff  filed 


a  replication  to  this  answer,  denying  all  its  dcfieDsiTe  allegatkMia. 
Subsequently,  Harriet  died,  and  this  aoit  waa  reriTed  against  her 
heirs-at-law,  and  George  Hubbard  waa  appointed  their  goardian 
ad  litem^  and  as  such  filed  an  answer,  denying  all  the  all^adons 
of  the  petition,  to  which  no  replication  waa  filed.    The  canse  waa 
taken  from  the  Circuit  Court  of  Newton  county,  where  it  origi- 
nated, to  Greene  county,  by  change  of  venue,  where  on  a  trial  at  the 
October  Term  1877,  defendant  had  judgment,  from  which  plain- 
tiflf  has  appealed.     On  said  trial  plaintiff  read  aa  eridenee  those 
parts  of  the  answer  of  the  original  defendants  admitting  die  exe- 
tion  of  the  note,  the  note  itself,  a  deed  conreying  the  proper^  in 
question  to  Robert  as  trustee  for  the  separate  use,  &c.,  of  Harriet 
Smith,  and  proved  that  she  had  no  other  estate,  and  that  there 
had  been  no  administration  of  her  estate.     No  objection  waa  made 
to  the  admission  of  any  of  the  evidence ;  and  the  judgment  most 
have  been  based  upon  the  conclusion  that  the  Circuit  Court  had 
no  jurisdiction  of  the  cause,  Mrs.  Smith  having  died  while  it  was 
pending.     In  other  words,  the  argument  made  here  must  have 
prevailed  in  the  Circuit  Court,  that  after  the  death  of  Mrs.  Smith 
the  plaintiff  had  a  legal  demand  which  he  could  have  presented 
for  allo^vance  in  the  Probate  Court,  or  that  the  administrator  of 
her  estate,  instead  of  the  heirs,  was  the  proper  party,  even  if  the 
Circuit  Court  could  retain,  because  it.  had  once  acquired,  jurisdic- 
tion.    The  question  is  therefore  presented  whether  the  plainciif 
had  a  claim  against  Mrs.  Smith  or  her  property  of  which  the  Pro- 
bate Court  had  jurisdiction.     As  to  the  precise  nature  of  the  obli- 
gation of  a  feme  covert  who  had  a  separate  estate  when  it  was 
incurred,  the  authorities  are  not  agreed,  but  are  in  inextricable 
confusion.     It  is  well  settled  in  this  state  that  if  she  execute  a 
note,  and  nothing  to  the  contrary  is  expressed,  the  creditor  may, 
by  a  proceeding  in  equity,  have  it  satisfied  out  of  her  separate 
property  :  Whitesides  v.  Cannon,  23  Mo.  457.     But  it  is  not  a  lien, 
or,  strictly  speaking,  a  charge  upon  the  property,  nor  does  it  bind 
her  personally.     All  that  can  be  said  of  it  is  that  it  is  an  anoma- 
lous obligation,  neither  binding  her  nor  her  estate,  general  or  sep- 
arate, but  only  constituting  a  foundation  for  a  proceeding  in  equity, 
by  which  her  separate  property  may  be  subjected  to  its  payment ; 
and,  until  a  decree  to  that  effect  is  rendered,  it  is  neither  a  lien 
nor  a  charge  upon  that  estate.     If  she  owns,  in  addition  to  her 
separate  property,  other  property  in  whioh  she  has  no  separate 
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estate,  even  where  a  court  of  equity  enforces  payment  of  the  obli- 
gation out  of  the  separate  estate,  it  will  not,  for  any  deficiencies 
of  the  separate  estate,  allow  a  resort  to  her  other  property ;  but 
the  proposition  urged  here  is  that,  after  her  death,  that  becomes 
a  personal  obligation  which,  when  entered  into,  was  no  obligation 
at  all.  Except  with  respect  to  her  separate  property,  the  obliga- 
tion was  a  nullity  both  at  law  and  in  equity ;  and  at  law,  even  the 
ownership  by  her  of  a  separate  property  gave  it  no  validity  what- 
ever. At  law,  she  is,  during  her  coverture,  generally  incapable 
of  entering  into  any  valid  contract  to  bind  either  her  person  or 
her  estate.  In  equity,  also,  it  is  now  clearly  established  that  she 
cannot  by  contract  bind  her  person  or  her  property  generally. 
The  only  remedy  allowed  will  be  against  her  separate  property. 
The  reason  of  this  distinction  between  her  separate  ])roperty  and 
her  other  property  is  that,  as  to  the  former,  she  is  treated  as  a 
feme  sole,  having  the  general  power  of  disposing  of  it ;  but  as  to 
the  latter,  all  the  legal  disabilities  of  a  feme  covert  attach  upon 
her :  Story's  Eq.,  sect.  1397. 

In  Soehett  v.  Ray^  4  Bro.  C.  C.  485,  the  Master  of  the  Rolls 
said :  **  It  is  argued  that,  supposing  her  a  feme  sohj  she  could  do 
the  act;  there  the  single  woman  can  act,  because  she  can  bind  her- 
self personally ;  but  is  there  any  contract  that  this  married  woman 
could  enter  into  that  would  bind  her  after  the  termination  of  the 
coverture  ?  If  she  gave  a  bond,  could  she  be  sued  upon  it  after 
the  coverture?  Certainly  not.  A  man  or  a  single  woman,  as 
they  can  bind  themselves  personally,  may  bind  tlieir  executors  and 
administrators:  but  it  is  not  so  of  a  married  woman."  In  Aylett 
V.  Ashton,  1  Myl.  &  C.  106,  which  was  a  suit  to  compel  the 
specific  performance  of  an  agreement  made  by  a  married  woman 
with  respect  to  her  separate  estate,  Lord  Cottexiiam,  referring  to 
Francis  v.  Nozzell,  1  Mod.  258,  said:  "It  was  there  <lecidod,  and 
clearly  in  conformity  with  all  previous  decisions,  that  the  court  has 
no  power  against  a  feme  covert  in  personam^  but  that  if  she  has 
separate  property  the  court  has  control  over  that  separate  property. 
In  all  ca8es,'^however,  the  court  must  proceed  2w  rc?n  against  the 
property.  A  feme  covert  is  not  competent  to  enter  into  contrsicts 
so  as  to  give  a  personal  remedy  against  her.  Although  she  niav 
become  entitled  to  property  for  her  separate  use,  she  is  no  more 
capable  of  contracting  than  before ;  a  personal  contract  would  be 

within  the  incapacity  under  which  a  feme  covert  labors." 
Vol.  XXX.— 21 
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If  tne  contract  of  a  married  woman  coald,  with  respect  to  lier 
personal  property,  be  treated  as  a  personal  obligation  even  in 
equity,  we  see  no  reason  why  it  could  not  be  specifically  enforced 
to  the  extent  of  that  property ;  and  that  it  was  refused  by  Lord 
GoTTENHAM  in  Ajflett  V.  A$hton^  mipra^  conclusively  shows  that 
it  was  not  regarded  by  him  as  a  personal  obligation  in  any  sesse 
whatever.     In  Parker^  ExW^  v.  LamberVM  Adfnr9^  81  Ala.  89, 
it  was  held  that  '^  a  married  woman,  owning  a  separate  estate  by 
deed,  living  apart  from  her  husband  by  agreement  with  him,  could 
not  at  common  law  make  any  contract  upon  which  either  she  or 
her  personal  representatives  could  be  sued  at  law."     The  contrary 
was  held  by  this  court  in  King  v.  Mittalhtrger^  50  Mo.  184,  but 
no  authority  was  cited  in  support  of  the  decision  there  announced, 
and  the  argument  is  far  from  satisfactory.     This  case  was  followed 
by  the  Court  of  Appeals  in  Sortan  v.  Ransom^  6  Mo.  App.  19, 
and  Staley  v.  Howard^  7  Id.  H80 ;  but  as  King  v.  Mittalherger 
is  in  conflict  with  the  general  current  of  authority,  both  in  the 
United  States  and  in  England,  and  with  the  principle  upon  which 
the  separate  property  of  a  feme  covert  is  charged  in  equity,  we  are 
constrained  to  recede  from  the  doctrine  therein  announced,  and  to 
bring  this  court  in  harmony  with  the  better  considered  adjudica- 
tions elsewhere. 

It  follows  from  the  foregoing  premises,  that  when  Mrs.  Smith 
died  the  note  in  suit  was  not  a  debt  against  her  for  which  her  per- 
sonal representative  could  be  sued,  and  it  could  not  be  allowed  in 
the  Probate  Court  against  the  general  assets  of  her  estate  in  course 
of  administration. 

It  is  no  demand  against  her  general  estate.  It  could  not  be 
allowed  as  such.  It  was  not  a  lien  upon  her  separate  estate.  The 
right  of  the  plaintiff  to  satisfaction  out  of  her  separate  property 
is  a  creation  of  equity,  recognisable  nowhere  else,  and  enforceable 
nowhere  else.  The  Probate  Court  could  in  no  manner  adjudicate 
the  demand,  not  because  it  has  not  jurisdiction  of  equitable  as 
well  as  legal  demands  against  the  estate,  but  by  reason  of  the 
special  provisions  regulating  the  exercise  of  the  jurisdiction  con- 
ferred upon  that  court. 

All  demands  are  to  be  classed  in  first,  second,  third,  fourth, 
fifth  or  sixth  class,  and  to  be  paid  in  proportion  to  their  amounts, 
and  no  demand  of  any  class  can  be  paid  until  all  previous  classes 
are  satisfied.     One.  holding  the  obligation  of  a  feme  covert  would 
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haTe  no  right  to  any  other  property  of  her  estate,  and  if  his 
demand  were  placed  in  either  of  the  classes,  he  might,  if  tlie  pro- 
visions of  the  statute  were  strictly  observed,  get  satisfaction  of  his 
demand  out  of  the  general  property,  to  the  exclusion  of  other 
creditors  who,  as  to  that  property,  have  a  preference  over  him. 
Specific  provisions  are  made  for  those  cases  in  which  demands  are 
liens  upon  any  of  the  property  of  the  testator  or  intestate,  and 
none  of  these  provisions  applies  to  the  plaintiff  s  claim,  for  he  has 
no  lien.  He  has  no  demand  against  the  estate  for  which  he  could 
sue  Mrs.  Smith's  executor  or  administrator,  and  has  no  remedy 
except  that  to  which  he  has  resorted.  Thus  far  we  encounter  no 
difficulty  ;  but  here  one  occurs  which  should  be  met  by  an  amend- 
ment of  the  administration  law,  inasmuch  as  in  this  progressive 
age  it  is  not  unusual  for  married  women  to  execute  promissory 
notes  and  incur  other  pecuniary  obligations,  and  to  hold  property 
for  their  sole  and  separate  use. 

When  9k  feme  eovert  dies,  her  separate  property  ceases  to  be  such, 
and  stands  upon  the  same  footing  as  any  other  she  may  have 
owned.  While  her  death  does  not  extinguish  the  right  of  one  to 
satisfaction  of  an  obligation  incurred  by  her  while  a  feme  covert, 
out  of  what  was  her  separate  property,  he  has  no  right  to  satisfac- 
tion out  of  any  other  of  her  property,  which  is  subject  to  the  debts 
of  her  general  creditors  if  she  has  any,  and  she  may  have  such, 
while  they,  equally  with  the  special  creditors,  have  a  right  to 
resort  to  whatever  was  her  separate  property  for  payment  of  their 
demands.  If,  then,  the  court  should  find  for  plaintiff,  what  judg- 
ment shall  it  render  ?  If  it  decree  the  sale  of  this  property  for 
payment  of  plaintiff's  demand,  and  it  should  thereby  be  paid,  and 
there  should  be  other  creditors,  either  general  or  special,  he  would 
obtain  a  preference  to  which  he  is  not  entitled  over  either  class. 
Nor  can  the  courts  determine  in  this  cause  whether  there  are  or 
not  other  creditors ;  for  unless  parties  to  the  proceedings,  if  there 
were  any.  they  would  not  be  bound  by  such  adjudication.  It  has 
been  ascertained  in  this  case  that  Mrs.  Smith  was  possessed  of  no 
other  property ;  but  it  has  not  been,  nor  could  it  in  this  proceed- 
ing be,  conclusively  ascertained  that  she  owed  no  other  debts.  The 
Circuit  pourt  cannot  bring  other  creditors  in  and  take  charge  of 
the  administration  of  the  estate  by  allowing  demands  against  it, 
and  making  final  distribution.  That  jurisdiction  has  been  con- 
fided to  the  Probate  Court :   Titterington  v.  Hooker,  58  Mo.  593. 
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That  there  is  here  probably  but  one  creditor,  and  only  this  specific 
property,  cannot  change  the  principle  or  vrarrant  an  assumption 
by  the  Circuit  Court  of  probate  jurisdiction.     Therefore,  all  that 
this  court  can  do,  if  it  finds  for  the  plaintiff,  is  to  enter  a  decree 
charging  this  property  with  plaintiff's  demand — with  directions  to 
the  Probate  Court  of  the  proper  county,  where  letters  of  adminis- 
tration on  the  estate  shall  have  been  granted,  to  haye  the  demand 
paid  out  of  the  property,  if  no  other  creditors  of  the  estate  appear 
within   the  time   allowed   by  the  administration  law.     If  other 
creditors  appear,  and  have  claims  allowed,  then  this  demand  of 
plaintiff  shall  be  placed  in  the  class  to  which  it  would  be  entitled 
under  the  administration  law  if  it  were  an  ordinary  demand  against 
the  estate.     There  being  no  othcfr  property,  it  stands  upon  the 
same  footing  as  other   unpreferred  demands  against  the  estate. 
This  would  not  be  proper  if  there  were  other  property  and  general 
creditors  of  the  estate.     In  such  case,  the  directions  should  be  such 
that  the  preference  of  the  general  creditors  in  the  assets,  other 
than  what  was  her  separate  property,  should  be  preserved,  and 
any  preference  of  the  special  creditor  in  the  latter  should  be  pre- 
vented.    If  the  other  general  assets  should  be  exhausted,  and  leave 
the  general  creditors  unpaid,  in  whole  or  in  part,  they  would  have 
an  equal  right  to  the  payment  of  their  unpaid  balance  out  of  such 
other  estate  with  the  special  creditor  for  the  amount  of  his  claim. 
That  is  }ii9  demand,  and  the  respective  balances  due  them  would 
be  paid  in  proportion  to  the  amount  then  due  and  unpaid  to  said 
special  and  general  creditors  respectively.     With  respect  to  the 
pleadings,  plaintiff,  nnder  sect.  5,  Wagner's  Statutes,  p.  1050,  must 
prove  all  material  allegations  put  in  issue  by  the  answer  of  the 
guardian  ad  litem.     The  pleading  of  Mrs.  Smith  is  to  be  taken 
as  that  of  her  representative,  unless  the  latter  see  proper  to  file 
amended   pleadings.     Here  the  guardian,  for  his  ward,  filed  an 
answer  denying  all  the  allegations  of  the  petition,  and  thereby  put 
plaintiff  to  proof  of  the  same,  as  if  there  had  been  no  answer  filed 
by  Mrs.  Smith.     If  objection  had  been  made,  it  would  have  been 
error  to  allow  plaintiff  to  read  portions  of  Mrs.  Smith's  answer  as 
evidence,  or  to  read  the  note  without  proof  of  its  execution.     Mrs- 
Smith's  answer,  without  an  afiidavit  denying  the  execution  of  the 
note,  was  not  sufficient  to  put  plaintiff  to  proof  of  its  execution ; 
but  the  heirs  are  not  presumed  to  know  whether  their  ancestor  did 
or  did  not  execute  it,  and  therefore  could  not  be  required  to  make 
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such  an  affidavit  in  order  to  impose  on  the  plaintiff  the  burden  of 

proving  its  execution. 

Judgment  reversed,  and  cause  remanded. 

Sherwood,  C.  J.,  and  Norton,  J.,  dissenting. 


the  principal  case  Inringf  up  die  sub- 
ject of  a  married  woman's  liability  npon 
her  contracts.  It  goes  without  the  say- 
ing that  the  subject  is  one  of  general 
importaoee.  Not  only  that,  but  in  re- 
spect to  certain  questions  pertaining  to 
it  great  interest  attaches  by  yirtue  of 
the  diversity  of  opinion  which  prevails 
in  our  judicial  tribunals. 

Of  course  at  common  law  a  femt 
eo9€rt  was  not  competent  to  enter  into 
contracts,  and  no  action  against  her 
could  be  maintained  thereon.  That 
point  was  conciosively  settled  by  the 
great  case  of  Alartthali  v.  RvtUm^  S 
Term  ^47.  That  case,  decided  in 
I  SCO,  was  twice  argued,  and  the  opin- 
ion was  by  Lord  Chief  Justice  Kentoh. 
The  point  at  issue  was  whether,  by  any 
agreement  between  a  man  and  his  wife, 
she  might  be  made  legally  rcsponsatblc 
for  the  contracta  she  entered  into,  and 
be  liable  to  the  octions  of  those  who 
trusted  to  her  engagements  as  if  she 
were  sole  and  unmarried.  The  wife 
lived  apart  from  her  husband,  and  had 
a  separate  estate  secured  by  deed.  The 
conclusion  was  that  she  could  not  he 
held  liable.  The  general  principle  that 
a  feme  covert  could  not,  at  common  law, 
be  holden  on  her  contracts  is  90  familiar 
and  so  xvell  ».*ttled  that  anv  citation  of 
authorities  would  be  superfluous.  It  is 
to  be  noticed,  however,  that  her  con- 
tract was  not  merely  voidable,  but  was 
absolutely  void,  so  that  it  wa»  not  sub- 
ject to  ratiflcation  upon  her  becoming 
dUcorert :  2  Black.  Com.  1^9S  ;  RcHnnson 
V.  Robinaon,  11  Bush  (Ky.)  174  (1874); 
Qfdm's  Appeal,  86  Penna.  St.  447,  453 
(1878)  :  Glidden  v.  Strupler,  52  Id. 
400  (1866)  ;  Wooden  v.  Wampler,  69 
Ind.  90  (1879).  A  married  woman  had 
no  power  to  contract,  because  her  will 


was  supposed  to  be  no  longer  free,  but 
subject  to  the  constraint  of  her  husband. 
Marriage  placed  her  sii6  poie$tate  vtri, 
and  her  power  to  contract  was  there- 
fore suspended.  Moreover,  there  was 
no  fund  out  of  which  her  liabilities  could 
be  satisfied,  as  all  her  pen<malty  l)ccame 
vested  in  the  husband,  and  he  was  en- 
titled to  the  rents  and  profits  of  her 
realty,  and  hafl  an  c»tate  by  the  curtesy 
in  lier  lands  after  her  death.  No  matter 
what  her  representations  might  have 
been,  she  was  never  estopped  from  set- 
ting up  her  coverture  as  a  defence  in  an 
action  sounding  in  contract :  ifijledty 
Coal  Co.  v.  fhsro,  79  111.  164  (1875). 
And  sec  Bigelow  on  Kstoppcl  490.  But 
the  defence  of  coverture  wns  nlways 
personal:  Jiicketson  v.  Giles,  91  111.  154 
(1878).  Moreover,  her  inrnparity  to 
contract  a  prrsonnl  o1>Ii;ratioii  couM  not 
be  overoonie  bv  anv  form  of  arknuwl- 
edjoncnt  or  mode  of  execution,  or  by 
uniting  witli  lier  husband  in  tlie  con- 
tract. Sec  IJiinU-  V.  Ihrtee,  99  U.  S. 
325,  330  (1880). 

Nevertheless,  there  were  special  cases 
in  wliieh  tliis  disnliility  did  imt  exist, 
she  iK-'in*;  (*ompelled  from  neee>Hity  to 
act  as  a  J't-me  Wr,  as  when  lior  Im^band 
wos  imiirisnned  f(»r  life,  or  for  yoars,  or 
had  Ikhmi  exiled,  or  had  fled  tlie  country. 
The  f'ftne  was  then  considereil  in  a  state 
of  widowhocwl,  and  her  hnshand  as  U'ing 
civilly  dead  and  lier  disaliility  as  at  an 
end:  Co.  Lit.  132,  a:  W^I/orH  v.  Du- 
chess (le  Purine,  2  Esp.  554  (1785); 
Newsonie  v.  Dowyer,  3  P.  Wnis.  37 
(1729);  Rank  v.  Partem,  supnt :  Rhea 
V.  Rhenner,  1  Peters  105  (1828).  And 
tlie  rig:ht  of  a  married  woman  to  con- 
tract after  she  has  heen  abandoned  by 
her  husband  has  hccn  held  in  a  numlier 
of  cases  in  this  country  :  Grepory  v.  Ihul, 
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15  Bfass.  31  (1818)  ;  Gregory  v.  Pierce, 
A  Mot.  478  (184S)  ;  Loce  v.  Moynehan, 

16  III.  277  (1854)  ;  Preacott  v.  fUher, 
22  Id.  390  (1859)  ;  Anderwn  v.  Jacob- 
eon,  66  Id.  524  (1873)  ;  Bean  t.  Mor- 
gan, 4  McC'ord  (S.  C.)  148  (1827)  ; 
Uannon  v.  Madden,  10  Bush  (Ky.)  666 
(1874)  ;  Carothers  v.  McNeee,  43  Tex. 
221,  224  (1875);  ZimpUman  x.  BM, 
53  Id.  280  (1880). 

This  right  is  secnred  by  statute  in 
some  of  the  states,  as  in  Pennsylvania. 
In  that  state  it  is  held  not  to  be  neces- 
sary that  there  slionld  be  a  formal  dc- 
crec  of  court  that  a  wife  is  to  be  regarded 
as  tijeme  eole  trader  to  enable  her  to  con- 
tract. Tne  right  is  said  to  result  from 
proof  that  she  has  been  throjvn  upon  her 
own  resources  for  support,  and  that 
her  husband  lias  deserted  hi.r  or  has 
neglected  to  provide  for  her :  ConUy  v. 
Beniley,  87  Penna.  St.  40,  48  (1878)  ; 
Blade  V.  TricUr,  59  Id.  13  (1868).  In 
Kentucky,  where  the  statute  provides 
that  she  may  be  empowered  by  decree 
of  court  to  act  as  a  feme  eoU  under  cer- 
tain circumstances,  the  statute  is  held 
to  be  a  substitute  for  the  common  law  : 
Hannon  v.  Madden,  SHpra. 

There  exists,  then,  a  distinction  be- 
tween desertions  and  separations.  When 
there  is  an  absolute  desertion,  and  the 
wife  is  abandoned  and  left  to  her  own 
resources,  she  is  held  to  have  the  right 
to  contract  as  tijeme  sole.  But  when 
there  is  a  separation  by  agreement,  and 
the  wife  has  a  separate  estate  secured  to 
her  by  deed,  then  as  was  held  in  Mar- 
ehall  v.  Button  J  supra,  she  has  no  right 
to  contract.  That  case  has  never  been 
overruled  in  England,  and  has  been 
recognised  in  this  country  as  laying 
down  the  true  principle.  See  fhrker^s 
ExW  V.  LaieberCs  AdmrU,  31  Ala.  89 
(1857)  ;  Beadi  v.  BmcA,  2  Hill  (N.  Y.) 
260  (1842);  Ayer  v.  Warren,  47  Me. 
217  (1859).  It  is.  possible  that  there 
may  be  cases  of  separation  by  agree- 
ment, with  separate  estate  by  deed,  in 
whidi  a  married  woman  has  the  right  to 


contract.     Such  a  right  has  been  daimed 
to  exist    notwithstanding  Marwhall   v. 
Button.    For  instance,  Mr.  Dane,  in  his 
Abr.,    pp.    335,    339,    sayS:    "Now, 
upon  close  examination,  it  will  be  foond 
that  in  Bvtton'e  caee,  and  in  every  cue 
in  which  the  decision  has  been  against 
this  separate  liability  of  the  wife,  there 
has  existed  one  or  both  of  these  delects 
in   the  articles  of   separation.     EHher 
her   separate    maintenance    has    been 
clearly  inadequate,   and  a  mere  frand 
upon  her,  or  not  effectually,  or  not  per- 
manently secured  to  her,  or  her  husband 
has  regained  some  right  at  sosne  time  to 
seize  her  person,  or  to  claim  it  with  her 
society,  and  of  course  her  services.    In 
either  case  the  reason  of  her  liability 
fails."     Again,  he  says,  "  On  examin- 
ing the  cases  carefully,  it  will  be  found  die 
cannot  be  sued,  thoogfa  living  separate, 
when  her  husband  has  not  renooneed  Ms 
right  to  her  person.    And  that  she  may 
be  sued  alone  when  he  has  renounced 
this  right,  and  she  mpty  bind  licrself,  so 
aa  to  be  sued  alone  on  her  oootractSy 
whenever  his    marital    riglits    an  not 
affected  by  them,  and  there  is  no  coer- 
cion."    And   in   Ayer  v.    Warrem,   47 
Me.  217,  228  (1859),  Tbvmbt,  C.  J., 
concedes  this  distinctioii  to  be  well  taken, 
and  expresses  it  aa  Ids  opinion  that  no 
English  case  can  be  found  denying  to  the 
wife  the  power  to  bind  herself  by  con- 
tract when  an  effectual  renunciation  of 
marital  rigfau  is  shown. 

The  statutes  which  have  been  passed 
in  most,  if  not  in  all,  of  the  states, 
creating  what  is  known  as  a  married 
woman's  statutory  separate  estate,  hare 
generally  been  construed  as  conferring 
upon  her  a  right  to  contract,  but  only  in 
reference  to  such  estates,  the  rig^t  being 
limited  and  not  general :  Weet  v.  Lara- 
way,  28  Mich.  464  (1874);  Jemte  v. 
MarbU,  37  Id.  319  (1877);  SHibDeU  v. 
Adame,  29  Ark.  346  (1874);  ffemy 
V.  Bladdmm,  32  Id.  445  (1877);  Alex- 
ander V.  Boulon,  55  Col.  15  (1880); 
Thomas  v.  Bissaye,  54  Ind.  106  (1876); 
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Pippm  T.  Weamm,  74  N.  C.  444  (1876); 
Rkodet  T.  GAbiy  99  Texai  43S  (1873); 
James  v.  CroffAimt^tf,  17  lofwa  393 
(1864);  WAitworA  t.  CarUr,  43  MiM. 
61  (1870);  CarpetUer  v.  Miiehell,  50 
lU.  470  (1869);  Cookwon  t.  Toole,  59 
Id.  520  (1871);  Amulrong  t.  JSdM, 
to  N.  J.  £q.  117  (1869);  Hagwtrd  t. 
Barker,  59  Vt.  429  (1880). 

So  rtrictljr  WM  this  power  eonttrned 
in  PtansylTaniA,  that  in  an  action 
against  a  married  woman  on  a  note 
giTen  for  money  borrowed  for  the 
avowed  purpose  of  iraproving  her  separ- 
ate real  estate,  it  was  held  that  she  was 
not  liable  unless  it  was  shown  that  the 
money  was  actually  applied  to  that 
object:  Hengh  r,  Jones,  39  Penn.  St. 
489  (1859).  Sec  also  5AajiiiofiT.  Skuitx^ 
87  Id.  484  (1878);  SckHffer  ▼.  Smm, 
81  Id.  385  (1876).  And  in  a  recent 
esse  in  the  same  court,  it  was  held  that 
slie  oould  only  charge  her  separate  estate 
bT  contract  where  the  contract  was  for 
meceuary  improvements  and  repairs,  and 
that  the  necessity  most  be  affirmatiTely 
shown :  Kuhns  v.  Tumey,  87  Penn.  St. 
497,  501  (1878).  But  in  New  Tork, 
in  a  late  case,  it  was  held  that  if  the 
money  was  loaned  in  reliance  upon  her 
representations  that  it  was  to  be  applied 
for  the  benefit  of  her  separate  estate,  it 
wss  immaterial  that  the  money  was  not 
in  fact  so  applied  :  AfcVey  v.  Cantrell, 
70  N.  Y.  i95  (1877).  A  question  has 
been  raised  ss  to  the  power  of  a  married 
woman  to  bind  herself'  under  these 
statutes  for  the  purchase  of  real  estate. 
In  some  coses  it  has  been  held  that  she 
cannot  bind  herself  by  such  an  agree- 
ment: Robinson  v.  Robinson,  11  Bush 
(Ky.)  174  (1874);  Carpenter  y.  Mitchell, 
50  111.  471  (1869).  In  Marberger  v. 
Spokn^  9  Phil.  612,  the  ruling  was  that 
she  could  not  buy  real  estate  on  credit, 
Khc  having  no  separate  property.  On 
the  other  hand,  it  has  been  held  that  she 
mav  buv  real  estate  on  credit,  and  that 
it  is  immaterial  whether  she  has  a  separ- 
ate estate  or  not :  Cashman  v.  Henry,  75 


N.  Y.  103  (1878);  DagUm  v.  HoM, 
47  Wis.  113,  119,  120  (1879).  See 
HugUr's  ExWs  v.  Ahcood,  26  N.  J.  Eq. 
504;  8.  c,  28  Id.  275. 

Her  right  to  become  a  surety  has  been 
denied  in  some  of  the  states  and  con- 
ceded in  others.  It  is  denied  in  the  fol- 
lowing cases:  RmseU  v.  I^oples*  Sav- 
ings Bank,  39  Mich.  671  (1878)  ;  Jenne 
V.  Marble,  37  Id.  319  (1877);  De- 
Vries  v.  ConUin,  22  Id.  255  (1871); 
SgnerY.  Dickinson,  32  Ark.  780  (1878); 
Sssiih  V.  Williams^  43  Conn.  409,  418 
(1876);  Wolff^y.  Van  Metre,  19  Iowa 
134  (1865);  Van  Metre  v.  Wolf,  27 
Id.  341  (1869)  ;  Veal  v.  Hurt,  63  Ga. 
730  (1879)  ;  Saulsbury  v.  Weaver,  59 
Id.  254  (1877)  ;  Kohn  v.  RuMsell,  91 
HI.  138  (1878)  ;  Doyle  v.  KeUy,  75  Id. 
574  (1874)  ;  Athol  Machine  Co.  v.  Ful- 
ler, 107  Mass.  437  (1871)  ;  Williams  v. 
Hayward,  117  Id.  532  (1875).  In 
Louisiana,  a  married  womsn  is  pro- 
hibited from  becoming  a  surety  for  her 
husband,  or  binding  her  property  for  his 
debts:  C/averie  v.  Gerodias,  30  La. 
Ann.  291  (1878).  In  New  Jersey,  a 
married  woman  cannot  bind  her  separate 
estate  except  by  a  mortgage  acknowl- 
edged as  required  by  law,  or  for  debts 
contracted  for  the  benefit  of  her  separate 
estate,  or  for  her  own  benefit  on  the 
credit  of  it :  Perkins  v.  Elliott,  22  N.  J. 
£q.  128  (1871).  An  scrommodation 
note  is  not  binding  :  Peake  v.  LeBaw^ 
21  Id.  269  (1871).  And  in  Texas,  a 
married  woman  is  not  liable  on  her  notp 
unless  it  was  given  for  her  separate  pro- 
perty :  Wallace  v.  Finberg,  46  Tex.  35 
(1876)  ;  Snow  v.  Mather,  52  Id.  650 
(1880).  In  the  following  cases  it  hns 
been  held  that  she  mav  bind  hci*self  as 

w 

surety :  Williams  v.  Urmston,  35  Ohio 
St.  304  (1880)  ;  Mayo  v.  Hutchinson, 
57  Me.  546  (1870)  ;  Jarman  v.  Wilktr- 
son,  7  B.  Mon.  293  (1847)  ;  Burnett  v. 
Haurpe,  25  Gratt.  481  (1874).  The 
principal  case  shows  such  contract  would 
be  binding  in  Missotiri.  It  would  also 
be    binding    in    Minnesota,    Colorado, 
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WiiK'oiiAin,  tn  lUinoisi  since  1874,  unci 
in  MAttnAchiuctU  Kincc  1874.  &H'c  Stptih- 
trtMern  Mutual  Lift  Int,  Co.  v.  AIIU^ 
23  Minn.  337  (1877);  WtUa  v.  C'u^ 
wunl,  .1  (\»l.  493  (1877)  ;  Httinl  v,  Di- 
iUfJi,  •i9  Win.  136  (1871)  ;  Taylor  v. 
liiMtnluuiH,  9U  III.  568  (1879)  ;  Major 
V.  /AVi/M^n,  124  Miu>i>.  108  (1878). 

Iler  ri^lit  tn  mortgat^c  her  lands  to 
nceure  ft  debt  of  her  husband,  has  licen 
;;vneralty  conceded  :  Ferdon  v.  Miller, 
34  N.  J.  ¥a\.  10  (1881);  Mefntne  v. 
Mfltanc,  80  N.  C.  34  ;  O' Ham  v.  /iawA, 
88  IVnn.  8r.  114  (1878);  lihodes  \. 
iJibOa,  39  Tex.  432  (1873)  ;  Layman  ▼. 
Srhultz,  eoind.  547  (1878):  A>rc*iier 
V.  AVtM/i^on,  47  Mil.  568  ;  Mafloy  v. 
an;>/>,  2  Lea  (Tcmi.)  588  (1879); 
/M/wi  V.  Ilotann,  8  Bush  (Ky.)  666 
(1871):  Ihtton  V.  KinsMan,  17  Iowa 
428  (1864) :  SmU  v.  Oii6om,  33  Midi. 
410  (1876):  Srntt  v.  IHm/,  35  Ark. 
480  ( 1 880) .  It  ix  prohibited  in  Georpft : 
Oiinltar  v.  J/irr,  53  (Jii.  435  (1874). 
Also  ill  Ahibamti  :  BM  v.  /4#;w,  43 
Alii.  190  (I860)  :  MlU-hellw  Liin»inaAt^ 
2  WtMMl  467  (1874).  In  Illinois  she 
en n not  m(irtyj»;ro  Iut  realty  to  seeurc  a 
pri'-cxirtiiii;:  di'l»t  of  her  hujibnnd  :  Wil- 
kflm  V.  .SV/,«j*V//.  84  111.  183  (1876). 

In  cunHe(iu(>iu*e  oi'  the  conunon-law 
principles,  alrendy  notice*!,  vesting  a 
married  woman's  property  in  her  hus- 
iMind,  tlu'  practice  prw  up  of  vesting 
the  legal  title  in  ti  trustee,  so  that  her 
property  nii^rht  U*  enjoye<l  by  her,  free 
from  all  control  of  her  hnsband.  In 
e«|uity  i^Uv  l>ccnnic  entitled  to  the  Iwno- 
ttrial  interest  in  projierty  so  vested,  and 
rould  e<introl  it  by  sale  or  otherwise. 
In  /¥m«l  V.  Monk,  2  Ves^ey  190  (1750), 
it  \VM  settled  tliat  9.  feme  covert  acting 
uifh  retftect  to  her  separate  profterty  was 
in  e<iuity  competent  to  act  in  all  respects 
im  if  she  was  a  feme  $ole.  The  next 
({uestion  win  whether  her  general  per- 
sonal engagements  bound  her  separate 
estate,  she  not  having  made  them  a  direct 
charge  upon  the  estate.  This  question 
was  settled  in  England  in  the  famous 


case  of  Hmlmt  r.  Trmami,  1  Bro.  C  C 
16  (I77»)  ;  a.  c.  2  Dick.  5€«i,  Itc^.  UK 
1778.  The  cunclsttou  rrarucd  va*  thai 
such  engpigeBBenb^  <ii«l  Uwl  ike  csiaae. 
And  it  was  afterwanU  dctrmiiied  that 
tliesc  CBgagCBients  Bccd  imc  be  in  viituig. 
See  Mmray  t.  liarlrt,  9  MyL  4  K.  109 
(1834;;  Mattkem-mam'B  Case,  L.  R., 
8£q.  787  (1866). 

Tlie  qneation  of  whether  a  fesme 
eutui  qme  trmtt  eoold  dispoae  of  her 
fieial  interest  in  tlie  trosc  pmycity  in  all 
cases  where  she  was  nm  in  icrais  re- 
strained fron  doing  f*\  by  the  in^tnunrnt 
creating  the  imat,  las  lieen  the  snbicct 
of  much  discussion.     It  has  been  con- 
tended on  the  one  hand  that  when  the 
instrnment  of  trust  declared  a  particnlar 
mode  in  wfaidi  she  might  di>pose  of  the 
estate  lier  power  was  limitc«l   to  thai 
mode  in  exdusioo  of  anv  and  aU  others. 
That  instead  of  the  wife*»  being  a  ferns 
sole,  to  all  intents  and  pnrpoaes,  as  to 
hey  separate  property,  she  was  only  to 
be  deemed  a  feme  sole,  snh  modo^  nr  to 
the  extent  of  the  power  clearly  pven  by 
the  settlement.     t>n  the  other  hand,  it 
has  been  contemled  that,  nnK>»s  expressly 
restrained  in  the  instrument  of  trust,  she 
has  full  power  to  diKpo:(e  of  the  estate, 
antl  that  the  setting  forth  a  partic*ular 
mode  of  disposition  did  not  necessarily 
restrict  her  to  that  mode  in  exclusion  of 
others.     This  Inst  is  known  as  tJic  Eng- 
lish rule.     The  cas<>s  hy  which  this  rule 
became  establi.wjieil  in  England  arc  col- 
lecte<l  and  ably  reviewe«i  by  Mr.  Justice 
Brbesk  in  \i\^  separate  opinion  in  iStcj/) 
V.  Cuale,  23  111.  209  (1859).     His  con- 
clusion was  that  there  were  only  two  or 
three  w^ell  consiflcreil  English  cases  in- 
terrupting the  cnrrent  of  decisions  in  that 
country,  in  favor  of  the  rule,  from  the 
time  of  Lord  Macclesfibli>  in  1740. 
This  rule  was  opposed  by  the  decisions 
of  Sir  Pbppkr  Akdkm  and  Lord  I^)VCM- 
BOKOUOH  in  Sorkett  V.  Wray,  4  Bro.  C. 
C.  485  (1793),  in  WhMer  v.  AVmnon, 
4  Vesey   129  (1798),  and  in  Mareo  t. 
Huisk,  5  Id.  692   (1800).     But   these 
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wen  not  foUowed  bj  ukj  of  tbeir 
■nccworiy  neither  by  Hakdwicxs,  Tait 
BOT,  THum&ow  or  Eldov.  "  Sir  Vkp- 
psm  Abokv  cut  into  it  (the  corrent  of 
dedsioiw)  one  snail  pebble,  foUowed  br 
Lord  LouomaBouoii  with  two  of  larger 
sin,  bat  they  failed  to  impede  its  force." 
The  English  rale  has  been  riDoognised 
in  many  of  the  states. 

AxKAviAS:  See  CoUinB  t.  WomM, 
34  Ark.  17,  34  (1879). 

Cali^bitia:  See  Selaver  t.  Am. 
Eu89.  Com.  Co.,  7  Cal.  266,  274  (1857)  ; 
RacouiUat  r,  Saiuevain,  32  Cal.  376, 
384  (1867). 

ComrBCTiciTT :  See  fmlay  t.  Him- 
dngUm^  20  Conn.  146  (1849). 

Kbbtuckt:  See  Bell  t.  Kellary  18 
B.  XConr.  381  (1852)  ;  Kelly  ▼.  Kelly, 
5  Id.  369  (1845)  ;  Jarman  t.  WUkertom, 
7  Id.  293  (1847). 

MiseouBi :  See  WhitetideM  r.  Cannon^ 
S3  Mo.  457  (1856)  ;  Kimmr.  Weipperi, 
46  Id.  532,  536  (1870). 

Nbw  Jbbsbt  :  Sec  Leayeraft  ▼.  Hod- 
da^  3  Green  Ch.  512  (1845);  F^rkm» 
T.  ElUon,  23  N.  J.  £q.  526,  531  (1872). 

Nbw  Tobk  :  See  Jaques  t.  Methodiit 
EpU.  Church,  17  Johns.  548  (1820); 
Dyett  T.  N,  A.  Coal  Co,,  20  Wend.  570, 
573  (1838)  :  Aa>any  Ins.  Co.  v.  Bay, 
4  N.  Y.  9  (1850);  Wadham  v.  The 
Society,  12  Id.  415  (1855). 

Yebmokt:  See  Fmry  t.  Booth,  37 
Vt.  78,  86  (1864)  ;  Dale  v.  Robinson, 
51  Vt.  20,26  (1878). 

Viboinia:  See  FVank  t.  Lilienfdd, 
33  Gratt.  377,  395  (1880),  and  cases 
there  dted. 

West  Viroikia:  See  Radford  r. 
CaxwiU,  13  W.  Va.  572  (1878)  ;  Wfxn- 
berg  ▼.  Rempe,  15  Id.  831  (1879). 

WiacoHSiir:  See  Todd  t.  Lee,  15 
Wis.  365. 

On  the  other  hand,  it  has  been  held 
that  the  contrary  doctrine  is  the  more 
correct,  and  that  she  can  only  dispose 
of  the  estate  in  the  mode  pointed  ont  in 
the  declaration  of  trust. 
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Gboboia  :  See  Weeks  v.  Ssgo,  9  Ga. 
199,  203  (1850). 

IixiKOis:  Sec  Sici/t  v.  CastU,  23 
HI.  209  (1859)  ;  Conkling  v.  Aw/,  67 
Id.  355  (1873). 

BiASTLANi)  :  See  Tarr  v.  Williams, 
4  Md.  Ch.  68  (1853);  Williams  t. 
Donaldson,  4  Id.  414  (1849)  ;  Miller  v. 
Williamson,  5  Md.  219  (1853)  ;  Cooke 
T.  Husbands,  II  Id.  492,  503  (1858). 

Mississippi  :  See  Doty  ▼.  Mit^ell, 
9  S.  ft  M.  435,  447  (1848)  ;  Mont- 
gomery V.  Agriadtural  Bank,  10  Id. 
567,  576  (1848). 

NoBTH  Casoliva  :  See  Hardy  r. 
Holly,  84  N.  C.  667  (1881)  ;  overruling 
Fraxier  v.  Brovmlow,  3  Ircd.  £q.  287 
(1844),  and  Harris  r.  Harris,  7  Id. 
Ill  (1850). 

Peknstltakia  :  Sec  Maurer^s  Apjteal, 
86  Penn.  St.  384  (1878)  ;  Lancaster  v. 
Dolan,  1  Rawle  231,  248  (1829); 
Lyne's  JExV.  v.  Grouse,  1  Pcnn.  St. 
HI  (1845)  ;  Rogers  ▼.  Smith,  4  Id.  93, 
98  (1846). 

Rhode  Island  :  See  Metcalfy.  Cook, 
2  R.  I.  355  (1852).  But  t^c  Elioti  v. 
Gower,  12  Id.  80,  81  (1880). 

South  CaUolina  :  Sec  Eicing  v. 
Smith,  3  Dcss.  417  (1811);  Matjicood 
V.  Johnston,  1  Hill  Ch.  228,  230  (1833)  ; 
Robinson  v.  Executors  of  Dart,  Dud.  K«|. 
128,  131  (1838);  Clark  v.  Makenmi, 
Cheevc's  Eq.  163  (1840)  ;  Reid\.  La- 
mar, 1  Strob.  Eq.  27,  37  (1845). 

Tennessee  :  See  ^forl/an  v.  KIom, 
12  Tenn.  375  (1833)  ;  Marshall  v. 
Stephens,  27  Id.  159  (1847)  ;  Ware  v. 
Sharp,  31  Id.  489  (1852)  ;  Kirby  v. 
Miller,  44  Id.  4  (1867). 

But  tlie  principle  that  the  general  rn- 
ga^em^its  of  a  maiTied  woman  could  he 
enforced  in  equity  against  her  separate 
estate,  although  not  made  a  specific. 
charge  upon  it  by  her — a  principle 
settled  in  England,  as  we  have  seen  in 
Hvlme  V.  Tenant — ^has  not  been  favorably 
received  in  the  American  courts.  It 
has  been  held  in  the  following  c&ses  that 
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ber  general  liabilities  cannot  be  satisfied 
out  of  the  separate  estate,  nnless  she 
has  expressly  charged  her  estate  with 
them:  Kirb^  v.  Miller,  U  Tenn.  4 
(1867);  Dale  t.  Robineon,  51  Yt.  20, 
27  (1878);  Willard  v.  Eastham,  15 
Gray  328  (1860)  ;  Williauu  t.  Hugunin^ 
69  111.  214  (1873)  ;  Furness  v.  McGav- 
ern,  78  Id.  338  (1875)  ;  Yale  wDederer^ 
18  N.  Y.  265  (1858)  ;  s.  c.  22  N.  Y. 
^450  (1860)  ;  Knox  v.  Jordan,  5  Jones 
£q.  175  (1859)  ;  Plppen  v.  Wetwn,  74 
K.  C.  442  (1876)  ;  Wilson  r.  Jonee,  46 
Md.  357  (1876)  ;  Athol  Machine  Co.  t. 
^ler,  107  Mass.  437  (1871)  ;  Wolff  y, 
7an  Metre,  19  Iowa  134  (1865)  ;  Eisen- 
ordx,  Snyder,  71  N.  Y.  45  (1877). 

In  opposition  to  the  above  cases,  it 
has  been  held  that  the  intent  to  charge 
her  separate  estate  will  be  inferred  from 
the  mere  execution  of  a  note  :  Burnett  r, 
Hawpe,  25  Gratt.  481  (1874)  ;  Damall 
T.  Smith,  26  Id.  878  (1875)  ;  Garfand 
V.  Ihn^lin,  32  Id.  305  (1879)  ;  Tf7//iams 
V.  Urnuion,  35  Ohio  St.  304  (1880)  ; 
Burnley  v.  Thomat,  63  Mo.  390  (1876)  ; 
Metropolitan  Bank  v.  Taylor,  62  Mo. 
338  (1876)  :  Deering  v.  Boyle,  8  Kans. 
530  (1871)  ;  Jarman  v.  Wilkerson,  7  B. 
Hon.  293  (1847)  ;  Whitesidu  ▼.  Can- 
non, 23  Mo.  457  (1856). 

The  courts  in  New  York  hare  gone 
farther  than  the  courts  of  other  states 
in  holding  that  the  intent  must  be 
declared  in  the  very  contract  which  is 
the  foundation  of  the  charge :  Yale  ▼. 
Dederer,  siq)ra;  Corn  Exchange  Tns.  Co,  v. 
Bahcock,  42  N.  Y.  (App'x)  613  (1870); 
EUenlord  v.  Snyder,  71  Id.  45  (1877). 
Sec  Treadwell  v.  Archer,  76  Id.  196 
(1879). 

When  the  liability  was  incurred  for 
the  benefit  of  her  separate  estate,  it  is 
not  necessary  that  she  should  have  spe- 
cifically charged  her  estate  with  it.  It 
will  be  enforced  in  equity,  and  she  will 
he  presumed  to  have  intended  that  the 
separate  estate  should  be  charged  with 
it :  Withers  v.  Sparrow,  66  N.  C.  129 
(1872)  ;    Caldwell  v.  Sawyer,  90   Ala. 


283  (1857);  fTeOs  v.  Tkormam,  Mt 
(^nn.  318  (1870)  ;  Hemjr.  fibcttwa, 
82  Ark.  450  (1877)  ;  Dohbim  r.  JM- 
bard,  17  Id.  194  (1856) ;  I^att  t. 
Simonmm,  IS  N.  J.  Ch.  232  (18«l); 
HomoBopatldc  Mutual  Ufe  Lts.  Cb.  v. 
Marshall,  32  N.  J.  Eq.  103,  1 12  (18«0); 
Shadtlett  T.  Ihlk,  S  Hdak.  1S9  (871); 
WiUiams  t.  King,  43  Conn.  5«9  <IS76); 
MeVey  r.  CoMtrett,  70  N.  T.  995 
(1877). 

As  is  stated  in  the  principal  eiM,  a 
feme  covert*  t  lialMlity  was  never  per- 
•onal:  FVamk  v.  LiNetfeld,  99  Graft. 
377,  397  (1880)  ;  Hemryr,  BbsMmrm, 
supra;  Terry  v.  Hammonds,  47  Cal.  St 
(1873).  And  a  judgment  against  her 
was  void,  even  when  rendered  upon 
confession:  Qumn^s  AppsaH^  86  Ferni. 
St.  447,  45S  (1878);  Morse  v.  Tappim, 
S  Gray  411  (1855)  ;  N,ortm  v.  Mtader, 
4  Sawyer  620,  624  (1886)  ;  GrUUk  v. 
aearke,  18  Md.  457  (1862);  Bmdc  v. 
Partee,  99  U.  S.  325  (1878).  And  in 
Wea  V.  Simmons,  66  Mo.  617  (1877), 
it  was  held  to  make  no  difference  that 
she  was  sued  as  a  member  of  a  mer- 
cantile firm.  But  when  the  law  oiinien 
upon  her  capacity  to  contract  in  oertaia 
cases,  it  clothes  her,  as  a  logical  eooae- 
quence,  with  whatever  capacity  is  neoea-, 
sary  to  give  a  full  remedy  to  the  party 
with  whom  she  contracts.  In  sncfa 
she  has  the  persona  stamdi  in  jwdieii 
a  judgment  confessed  by  her  woold  be 
binding  :  Swayne  v.  ZypR,  67  Bbuh.  Sc 
436  (1871)  ;  Van  Metre  r.  Wolf,  27 
Iowa  341  (1869). 

And  as  is  also  stated  in  the  principal 
case,  her  liability  Is  not  a  lien  upon  the 
separate  estate  until  made  so  by  decree : 
Armstrong  v.  Ross,  20  N.  J.  Eq.  119 
(1869);  fVank  v.  UHtt^My  SS  (katt. 
377,  397  (1880). 

Equity  did  not  decree  that  satiaftetion 
should  be  had  out  of  the  cwfTUct  of  die 
real  estate,  but  only  out  of  the  perwnalty 
and  c#ut  of  the  rents  and  profits  of  dw 
realty  :  Weinberg  x,  Rempe,  15  W.  Va. 
881,  860  (1879);   Had^Ofd  T.  CbnnZe, 
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IS  Id.  572  (1878);  Cox  ▼.  Wood,  20 
Ind.  M  (1863);  Palmtr  r.  Rankina^ 
30  AriL.  771  (1875);  Henry  r.  Black- 
6«ni,  32  Id.  452  (1877);  LemU  Y.YoUy 
4  Fla.  418, 424  (1852);  Frank  x.  Lilian 
fad,  33  Gratt.  377,  395  (1880); 
Hmime  t.  Tauudy  1  Bro.  C.  C.  20 
(1778).  But  it  seems  that  the  real  estate 
maj  be  sold  if  necessary  to  discharge 
the  obligatioD :  WkUendu  t.  CeaiMon, 
23  Mo.  457  (1856);  Tteman  t.  Pbor, 
I  G.  4  J.  (Bid.)  217  (1829);  YaU  ▼. 
IMderer,  21  Barb.  290  (1855);  Dale  t. 
RcbvuoH,  51  Yt.  20  (1878). 

Upon  the  death  of  a  feme  covert  hav- 
ing a  separate  estate  not  disposed  of  bj 
her  will,  the  personalty  goes  to  the  hus- 
band as  her  administrator :  Provdley  r. 
fielder,  2  My.  ft  K.  57  (t833);  Molmy 
T.  Kennedy,  10  Sim.  254  (1839);  John- 
stone T.  Luad>,  15  Id.  308  (1846); 
Muaiere  t.  Wright,  2  De  G.  ft  Sm.  777 
(1848).  Bat  undisposed  of  real  estate 
goes  to  the  heir,  snbject  to  the  husband's 
'ri^t  as  tenant  by  the  curtesy :  Roberte 
r.  Dixwelly  1  Atk.  607  (1738);  PUt  r. 
Jaekmny  2  Bro.  C.  C.  51  (1786);  fhl- 


lett  ▼.  Tyrer,  14  Sim.  125  (1844); 
Harrie  t.  Matt,  14  Beav.  169  (1851); 
AppUton  T.  Rowley,  L.  R.,  8  £q.  139 
(1869);  Dale  r.  Robinaon,  51  Yt.  2U, 
26,  31  (1878). 

The  conclusion  of  the  court  in  the 
principal  case  is  that  the  general  creditor* 
are  to  be  paid  out  of  the  assets  of  the 
general  estate,  to  the  exclusion  of  the 
special  creditor.  No  question  can  be 
raised  as  to  the  correctness  of  this  con- 
clusion. But  when  the  court  goes  on  to 
say  that  if  the  assets  of  the  general  estate 
are  insufficient  to  satisfy  such  creditor, 
he  may  come  in  and  share  pro  rata  in  the 
separate  estate  with  the  special  creditor, 
there  may  be  reason  for  asking  why  the 
equity  should  not  bo  rc(y)gnised  to  its 
full  extent,  and  the  general  creditor  be 
postponed  to  the  special  creditor,  and 
only  allowed  to  share  in  whatever 
remains  of  the  separate  estate  after  the 
special  creditor  has  been  paid.  Other- 
wise, the  general  creditor  gains  an  undue 
advantage,  and  the  special  creditor  loses 
a  corresponding  advantage,  by  reason 
of  the  death  of  the  feme  cooert. 

Hbitrt  Wade  Rooebs. 


Supreme  Court  of  Pennsylvania. 
A.  H.  7ANH0RN  v.  JOHN  GILBOUGH  et  al. 

A  general  custom  that  a  broker  may  pledge  his  customer's  stock  for  the  purpose 
of  raising  money  to  carry  it,  is  valid. 

When  the  market  value  of  stock  so  pledged  falls  below  a  price  that  will  reim- 
burse the  broker  for  all  expenses,  a  custom  of  brokers  to  sell  out  the  customer's 
stock  without  notice,  and  hold  the  latter  liable  for  the  loss,  is  valid. 

Aside  from  any  usage,  the  admission  of  the  customer  that  he  never  intended  to 
pay  for,  and  take  up  the  stock,  estops  him  from  complaining  of  want  of  notice,  or 
informality  in  the  giving  of  notice. 

Error  to  the  Common  Pleas  of  Luzeme  county. 
Assumpsit  by  Gilbough,  Bond  &  Co.  against  A.  H.  Van  Horn. 
The  cause  was  referred  to  Hon.   Henry  M.   Hoyt  as  referee, 
whose  finding  of  facts  and  of  law  was  as  follows : — 
1.   In   May  1872,   the   defendant,   through   Thomas   Wilson, 
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directed  the  plaintiffs,  Gilbougb,  Bond  &  Co.,  a  firm  of  brokers  in 
Philadelphia,  to  purchase  for  him  at  the  market  price  three  hun- 
dred shares  of  the  capital  stock  of  the  Philadelphia  and  Reading 
Railroad  Company.  The  plaintiffs  immediately  made  the  pur- 
chase at  $58^  per  share,  that  being  the  market  price,  and  the  stock 
was  delivered  to  them  on  the  same  day,  or  the  day  following. 
The  defendant  paid  91^00  on  account,  and  the  plaintifis  raised 
the  balance  for  defendant,  by  a  pledge  of  the  stock  as  collateral, 
and  they  duly  rendered  him  a  statement,  showing  a  balance  against 
him,  Slst  May  1872,  of  $16,254.75.  That  the  stock  would  be 
retained  as  collateral  to  the  balance  due,  was  understood  by  de- 
fendant at  the  time  of  purchase.  Plaintiffs,  in  order  longer  to 
carry  the  stock  for  defendant,  paid  the  interest  and  the  usual 
broker's  commissions,  as  cost  of  carrying  the  same,  and  charged 
such  cost  against  the  defendant. 

2.  That  where  stock  is  only  partially  paid  for  by  party  order- 
ing its  purchase,  it  was  and  is  the  custom  of  brokers  to  use  the 
stock  as  collateral  to  raise  money  to  carry  the  same  for  the  cua- 
tomer,  and  the  custom  was  known  to  Thomas  Wilson  at  the  time 
he  ordered  the  purchase  for  the  defendant. 

3.  That  whenever  the  market  value  of  the  stock  falls  below  a 
price  that  will  fully  reimburse  the  broker  for  all  outlays  and  ex- 
penses, it  is  the  custom  between  brokers,  as  well  as  between  brokers 
and  their  cii.stomei*s,  to  sell  the  latter's  stock  at  the  stock  exchange 
without  notice,  and  hold  the  customer  for  the  loss ;  this  custom 
being  likewise  known  to  Mr.  Wilson. 

4.  That  plaintiffs,  by  letter  dated  September  23d  1873,  gave 
notice  to  defendant  to  take  up  by  twelve  M.  next  day  the  stock 
already  pledged  by  them  as  collateral,  and  advise  them  by  tele- 
graph. 

Again  by  letter  on  the  Sth  October  they  notified  defendant  to 
pay  for  and  take  up  the  stock.  No  answer  was  ever  sent  nor  any 
attention  paid  by  the  defendant  to  either  of  these  letters. 

5.  That  on  the  22d  day  of  September  1878,  the  parties  to 
whom  the  same  were  pledged  sold  out  two  hundred  shares  of  the 
defendant's  stock  at  the  Stock  Exchange,  Philadelphia,  at  $48  per 
share,  and  on  the  18th  of  October,  the  remaining  one  hundred 
shares  at  $50^,  the  loss  of  price  being  borne  by  plaintiffs ;  that 
the  prices  received  were  the  market  prices  of  the  stock  on  the 
respective  days  of  sale,  and  that  between  those  dates  the  market 


VANHORN  V.  GILBOUGU.  178 

price  dropped  as  low  as  9^5 ;  that  the  highest  price  attained  since 
the  last  sale  of  defendant's  stock  was  $59  per  share,  27th  of  March 
1874,  and  its  market  value  at  time  of  trial  was  about  $15  per 
share. 

6.  That  notwithstanding  the  sale  of  the  two  hundred  shares,  the 
plaintiffs,  at  any  time  up  to  the  18th  of  October  (ten  days  after 
the  last  notification  to  defendant  to  take  up  his  stock),  were  able 
and  willing  to  deliver  to  defendant  three  hundred  shares  of  Phila- 
delphia and  Reading  stock  on  payment  of  balance  due  by  him. 

7.  Notice  that  the  stock  had  been  sold  was  promptly  sent  to  and 
received  by  the  defendant,  to  which  he  paid  no  attention  ;  and 
from  the  time  of  purchase,  in  May  1872,  down  to  the  1st  of  Janu- 
ary 1874,  statements  in  detail  of  the  accounts  between  tlie  parties 
were  at  regular  intervals  of  about  thirty  days  sent  to  and  received 
by  defendant.  These  statements,  taken  together,  show  a  purchase 
of  the  stock  and  its  price;  the  charges  of  interest  and  commission, 
and  $75  extra  interest  as  cost  of  carrying  the  stock  ;  the  credit  of 
dividends  received ;  the  sale  of  two  hundred  shares  Septen)l)er  22d 
1873,  at  $48,  and  one  hundred  shares  October  18th,  at  §oO^,  and 
that  the  balance  claimed  by  plaintiffs  the  1st  of  January  1874  was 
$1389.41. 

8.  That  each  statement  of  the  account  received  by  the  defendant 
contained  the  request :  ^^  Please  examine  and  report  on  tlii.s  account 
as  soon  as  convenient,"  but  down  to  the  time  of  trial  tlie  defend- 
ant never  objected  to  the  account  as  stated,  nor  to  the  sale  of  stock 
as  made.  He  never  demanded  the  stock,  nor  offered  to  pay  for  it 
and  take  it  up,  and  in  fact  admits,  when  sworn  in  his  own  behalf, 
that  he  did  not  at  any  time  intend  to  pay  for  it  and  take  it  up  in 
case  it  declined  in  price. 

Are  the  plaintiffs  entitled  to  recover  on  the  facts  as  found  ?  The 
stock  having  actually  been  bought  in  for  the  defendant,  and  the 
certificates  delivered  to  the  plaintiffs,  the  transaction  was  legitimate 
so  far  as  they  were  concerned,  and  was  not  a  gambling  transaction, 
notwithstanding  the  defendant  on  his  part  did  not  intend  to  pay 
for  and  take  up  the  stock  so  purchased :  Smith  v.  Bouvier,  20  P. 
F.  Smith  325;  Maxton  v.  Gheen,  25  Id.  166.  Other  questions, 
however,  are  raised  affecting  the  right  of  recovery. 

1.  Did  the  defendant  have  actual  previous  notice  of  the  sales  ? 

Of  course,  the  letter  of  23d  September  was  not  notice  of  an 
intended  sale  on  the  22d,  for  that  had  already  occurred,  and  the 
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letter  of  the  8th  October,  as  a  mere  notice  of  sale  was  defectiTe 
in  not  naming  the  time  and  place. 

2.  Are  the  customs  noted  in  the  second  and  third  condusions 
of  fact  valid  and  binding  upon  the  defendant  ? 

They  will  be  considcied  separately. 

I  can  perceive  no  real  objection  to  the  validity  of  a  general 
usage  that  a  broker  m«*iy  use  his  customer's  stock  as  collateral  to 
carry  it  for  the  customer.  Such  usage  contravenes  no  statute  or 
principle  of  public  policy.  The  customer  can,  of  course,  avoid  all 
trouble  in  this  respect  by  paying  for  his  stock  in  full ;  but  where, 
as  here,  he  only  pays  a  small  percentage  of  its  value,  while  his 
agent,  the  broker,  must  provide  for  the  balance,  it  would  not  seem 
unreasonable,  that  the  broker  should  for  that  purpose  pledge  it  as 
collateral.  Knowledge  of  this  custom  on  the  part  of  Mr.  Wilson, 
who  ordered  plaintiffs  to  purchase  the  stock  for  defendant,  is  to  be 
imputed  to  the  defendant  himself.  I,  therefore,  regard  it  as  within 
the  known  terms  and  scope  of  the  broker's  agency,  and  that  they 
had  authority  not  only  to  purchase  the  stock,  but  to  deal  with  it 
in  the  manner  they  did  in  order  to  carry  it  for  the  defendant. 

As  to  the  custom  to  sell  without  notice,  under  the  circumstances 
mentioned  in  the  third  finding  of  fact,  I  assume  that  if  good  against 
the  plaintiffs  it  was  binding  upon  the  defendant  their  principal. 
I  am  not  unmindful  of  the  general  rule  of  law  that  a  sale  of  col- 
lateral should  be  upon  notice  of  time  and  place  of  sale,  but,  as  said 
by  Judge  Mitchell  in  Colket  v.  Mli$y  10  Phila.  875,  this  is  a 
privilege  that  may  be  waived,  and  the  waiver  be  evidenced  as  well 
by  a  custom  known  to  and  .acquiesced  in  by  the  parties  as  by 
express  contract.  •  The  custom  was  known  both  to  Mr.  Wilson  and 
the  plaintiffs.  There  was  then  at  least  constructive  notice  of  sale 
to  them,  and  constructive  notice  to  a  servant  is  held  to  be  notice 
to  his  principal :  Whit^ell  v.  Crane^  8  W.  &  S.  S78.  As  between 
the  plaintiffs  and  the  actual  holders  of  the  pledge,  the  sale  was 
undoubtedly  sanctioned  by  the  custom.  It  bound  the  plaintifi 
(themselves  brokers)  and  through  them,  as  I  believe,  their  prin- 
cipal, this  defendant ;  for  if  correct  in  the  view  already  expressed 
that  they  had  authority  under  the  circumstances  to  mi^e  the 
pledge,  the  latter  was  subject  to  the  incident  of  sale  in  pursuance 
of  the  custom.  I,  therefore,  hold  both  customs  valid  and  lawful 
and  binding  on  both  parties. 

3.  Aside  from  these  customs,  however,  and  even  conceding  that 
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they  do  not  vary  the  general  rule  already  stated  so  aa  to  affect  the 
defendant,  I  am  of  the  opinion  that,  since  the  defendant  by  his 
own  admission  never  intended  to  pay  for  and  take  up  the  stock, 
he  did  not  act  in  good  faith,  and  is  estopped  from  complaining  of 
want  of  notice  of  sale  or  any  other  formality  in  connection  with 
it.  The  very  object  of  notice  is  to  enable  a  party  to  come  forward, 
pay  up  and  prevent  the  sacrifice  of  the  pledge,  but  when  he  says 
he  would  not  have  availed  himself  of  such  notice,  nor  have  inter- 
fered to  protect  the  stock  by  paying  the  amount  he  still  owed  upon 
it,  of  what  advantage  would  it  have  been  to  him  to  have  had  notice, 
or  how  has  he  been  harmed  by  the  want  of  it  ? 

The  stock  was  not  sold  below  the  market  price,  and  under  no 
circumstances  could  it  be  expected  to  bring  more  if  he  himself  was 
unwilling  to  interfere.  The  result  to  the  defendant  was,  therefore, 
as  &vorabIe  as  if  he  had  the  fullest  notice  of  the  intended  sale. 

4.  Independently  of  any  of  the  foregoing  considerations  there 
are  further  reasons  sufficient  in  my  judgment  to  entitle  the  plain- 
tiflb  to  recover  in  this  action. 

The  failure  of  the  defendant  to  object  to  the  sale,  within  a 
reasonable  time  after  receiving  notice,  I  believe  amounts  to  an 
implied  ratification :  see  Kehey  v.  Bank  of  Crawford  Co.^  19  P. 
F.  Smith  426.  And  the  statements  in  evidence  giving  an  account 
of  sales,  and  particularly  the  balance  claimed  as  due  the  plaintiffs 
Ist  January  1874,  not  being  objected  to  within  a  reasonable  time, 
constitute  an  account  stated  between  the  parties :  Sevan  v.  CuUen, 
7  Barr  281 :  Porter  v.  Patterson,  3  Harris  229. 

What  is  reasonable  time  can  only  be  determined  upon  the 
special  circumstances  of  each  case,  as  is  well  illustrated  in  the 
opinion  delivered  in  Colket  v.  Ullis,  already  cited. 

The  financial  panic  of  1873  was  almost  unprecedented,  and 
parties  were  bound  to  act  without  unnecessary  delay. 

For  nearly  a  month  after  the  sale  of  the  two  hundred  shares,  the 
plaintiffs  were  still  in  a  position  to  furnish  the  defendant  the  whole 
number  of  shares.  The  propriety  and  necessity  of  his  acting  with 
reasonable  promptness  if  he  objected  to  the  sale  as  made  is  obvious, 
for  there  was  still  time  for  the  plaintiffs  to  correct  the  error,  if  one 
had  been  committed.  From  the  failure  of  the  defendant  to  object 
to  what  had  been  done,  the  plaintiffs  might  reasonably  infer  that 
he  acquiesced,  and  after  the  lapse  of  years  it  is  altogether  too  late 
to  make  the  objection  at  the  trial.     Treating  the  account  rendered 
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Ist  Jftnuary  1874  ns  an  account  stated,  I  am  of  the  opinion  that 
the  plaintiffs*  use  party  is  entitled  to  recover  the  amount  shown 
due  by  said  account,  notwithstanding  it  includes  a  charge  of  $75 
extra  interest,  such  extra  interest,  as  well  as  the  other  charges, 
being  for  actual  disbursements  on  part  of  plaintiffs  in  defendant's 
behalf. 

Judgment  should,  therefore,  be  entered  at  thia  time  against 
defendant  for  the  sum  of  ^l^^d*  being  the  amount  due  Ist  Janu- 
ary 1874,  with  interest  to  this  date. 

The  defendant  filed  numerous  exceptions  to  the  findings  of  the 
referee,  which  were  dismissed  by  the  court,  and  the  report  con- 
firmed. The  defendant  thereupon  took  this  writ,  assigning  for 
error  the  dismissal  of  his  exceptions. 

W,  L.  MeLeafij  for  plaintifb  in  error. 

George  R.  Bedford^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Shabswood,  C.  J. — Upon  the  facts,  as  found  by  the  referee  in 

the  court  below,  we  think  the  conclusion  at  which  he  arrived  was 

entirely  right. 

Judgment  a£Bnned. 


It  is  proposed  to  consider  in  thb 
note  the  effect  of  stock-excliMige  osagei 
upon  non-niGmbers  of  that  body  desling 
Chrou|^  its  members. 

The  subject  hu  claimed  the  attention 
of  the  English  courts  in  many  well-oon- 
sidered  cases  dnrin;;  the  past  fifty  years, 
but  tlic  American  authorities  are  few. 

It  liad  tx^en  previously  decided  in 
Pcnnsylvnniii,  in  Colket  v.  £//ts,  10 
Phila.  375,  that  a  custom  to  sell  stock 
])led);ed  as  collateral  withont  notice  was 
vRlid  and  lawful,  lietwcen  plaintiffs  and 
defendants,  both  members  of  the  -board 
of  brokers,  and  presumably  having 
knowledge  of  its  usages.  It  was  ex- 
prevsly  stated,  however,  by  the  judge 
who  (lelivered  the  opinion,  that  he  was 
not  to  be  understood  as  intimating  what 
would  be  the  effect  if  such  a  usage  was 
set  up  against  aa  outside  party. 


The  principal  case,  therefore,  is  the 
first  that  has  arisen  in  this  state  upon 
the  effect  of  such  a  usage  upon  an  out- 
sider. 

The  English  decisions  sboold  perhaps 
be  first  considered.  It  was  decided  by 
the  courts  of  that  oountryy  aa  early  as 
1889,  that  a  person  who  employs  a 
broker  must  lie  supposed  to  give  him 
all  authority  to  act  ns  other  brokers  do, 
and  it  is  quite  immaterial  whether  or 
not  he  himself  is  acquainted  with  the 
rules  by  which  brokers  arc  governed: 
Suttm  T.  Tatkam,  10  Ad.  &  £.  27; 
MUduU  T.  NewhaU,  15  M.  &  W.  SOS ; 
Bayj^fe  ▼.  Brnttenctnik,  1 7  L.  J. ,  Ex.  71. 

In  Baj^ey  v.  Wilkiiu,  IS  L.  J.,  C.  P. 
273,  CoLTMAK,  J.,  remariLed  that  he 
could  see  no  reason  for  doubtipg  that  a 
person  who  goes  into  the  stock  exchange 
to  buy  railway  or  other  stock,  must  be 
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tdDBB  to  hsre  a  knoirledge  of  the  usual 
ooone  of  hnaiiiets  there.  But  in  Wett' 
ropp  T.  Solemamj  8  C.  B.  845,  a  reeola- 
tkm  of  the  exchange,  paned  after  the 
emplojnient  of  the  broker  had  began, 
was  held  noi  binding  upon  the  eosttmier. 

CoUm  t.  Briiiowey  L.  R,,  4  Ch,  Ap. 
8,  went  a  step  farther,  in  holding  that 
DO  priTata  instructions  given  to  the 
broker  by  a  customer  coald  limit  tiie 
general  authority  which,  by  empkijing 
him  to  sell  on  the  stock  exchange  he 
gave  him,  to  sell  according  to  the  usage 
of  the  exchange ;  and  hence  that  the  gen- 
eral custom  of  the  exchange  most  inr- 
nish  the  rule  by  which  the  contract  of 
the  parties  was  to  be  interpreted.  To 
the  same  effect  is  Gria$ell  v.  Briatowe^ 
L.  B.,  4  C.  P.  36. 

The  rule  was  pushed  still  further  in 
Matted  r,  Aum,  L.  R.,  6  Ex.  182, 
where  the  principal  was  compelled  to 
aooepi  as  a  purchaser  an  entirely  irre- 
spofiable  person,  to  whom  objection  had 
not  been  made  within  the  time  required 
by  Uie  rales.  The  doctrine  was  so  far 
modified,  however,  in  Dwhcoh  v.  BiU^ 
L.  B.,  8  Ex.  848,  as  to  provide  that, 
winle  a  principal  who  employs  a  broker 
undoubtedly  authorizes  the  latter  to  bind 
him  (the  principal)  according  to  the 
rules  and  usages  of  the  stock  exchange, 
he  does  not  enter  into  any  obligation  to 
be  answerable  for  the  liability  which  has 
arisen  by  reason  of  his  agent's  insol- 
vency. The  recent  case  of  Robinmm  v. 
MolUttt  L.  R.,  7  H.  L.  SOS,  imposed  a 
still  further  limitation  upon  the  doctrine, 
namely,  that,  in  order  to  bind  an  oat- 
eider,  the  usage  set  up  must  be  only 
such  an  one  as  relates  to  the  mode  of 
performing  the  contract,  and  does  not 
ciiange  its  intrinsic  character. 

The  Ibllowing  propositions  seem  to  be 
eondusively  settled  in  England : 

1.  That  the  usages  of  the  stock  ex- 
change bind  the  memWrs  of  that  body, 
and  those  contracting  through  diem,  pro- 
vided (a)  such  usages  contravene  no  law 
of  tiie  land  or  public  policy;  (6)  that 
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they  relate  to  tie  mode  of  performance 
of  the  contract,  and  do  not  change  its 
intrinsic  character. 

2.  That  the  principal  cannot  modify 
his  own  liability  by  private  instructions 
to  his  brokers. 

3.  That  while  the  principal  is  bound 
by  his  broker's  contracts,  he  is  not  liable 
for  all  the  consequences  of  his  insol- 
vency. 

In  adiition  to  the  cases  already  cited, 
the  following  authorities  serve  to 
strengthen  the  propositions  just  laid 
down :  Hodgkinmn  v.  KeUif,  L.  J.,  87 
Ch.  837  ;  NidcalU  v.  Merry,  L.  R.,  7 
Eng.  &  Irish  Ap.  Cases  530  ;  Sheppard 
V.  Murphy,  L.  R.,  2  Eq.  569  ;  Bowring 
V.  Shepherd,  L.  R.,  6  Q.  B.  309 ;  Lacey 
V.  HUl  Crawley* $  Chim,  L.  R.,  18  £q. 
182 ;  Lacey  v.  Hiii  Scnmgeowr^s  Claim, 
L.  R.,  8  Ch.  921. 

Taming  now  to  the  American  de- 
cisions with  which  this  note  chieflv  has 
to  do,  we  find  Mr.  Justice  Foloem,  in 
WalU  V.  Bailey,  49  N.  Y.  473,  making 
use  of  the  following  language :  <*  There 
are  cases,  too,  of  principal  and  agent, 
where  one  has  been  set  by  another  to  do 
acts  in  a  particular  business,  to  be  done 
at  a  particalar  locality,  as  on  stock  ex- 
change, where  a  power  to  deal  is  a 
privilege  obtained  by  payment  of  a  fee, 
and  is  restricted  to  a  body  which  has  for 
its  regulation  and  government  come 
under  certain  prescribed  rules  or  estab- 
lished usages,  and  as  the  agent  could  not 
do  the  will  of  his  principal,  nor  could 
the  principal  himself,  save  in  conformity 
with  those  rules  and  usages,  it  is  held 
that  the  principal  must  be  bound  thereby, 
whether  cognizant  of  them  or  not,  and 
that  ignorance  will  not  excuse  him." 

This,  however,  must  be  regarded  as 
the  loosest  sort  of  a  dictum,  in  view  of 
other  New  York  cases  subsequently  de- 
cided. 

In  Allen  v.  Dykers,  3  Hill  593,  the 
offer  was  to  prove  that  it  was  the  usage 
when  stock  was  transferred  to  dealers 
by  way  of  collateral  security,   not  to 
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bold  it  ipedficfllly,  Iml  to  traiufer  it  bj 
hypocliocatioii,  and  on  tender  of  the 
money  advanced  to  return  an  eqoal 
quantity  of  the  same  kind,  alio  that  this 
usage  was  general  and  known  to  the 
agent,  who  made  the  loan  m  question. 
Hiero  was  a  written  contract  in  this 
case.  Plaintiff  borrowed  |SI,000  at 
sixty  days,  offering  as  collateral  two 
hundred  and  fifty  shares  of  certain  stock, 
with  authority  to  sell  on  non-payment  at 
the  board  of  brokers,  '^.notice  waired 
if  not  paid  at  maturity."  The  usage 
was  held  inadmissible,  the  court  remark- 
ing that  it  was  not  necessary  to  deter- 
mine what  effect  would  be  due  to  such 
proof  in  the  case  of  a  simple  pledge  as 
collateral  security  without  any  Anther 
agreement,  but  where,  as  in  the  present 
case,  the  terms  and  conditions  were 
prescribed  by  the  agreement,  the  parties 
were  bound  thereby,  and  proof  of  any 
general  or  particular  usage  must  be  ex- 
cluded when  in  direct  contradiction  to 
the  fair  and  legal  import  of  a  written 
contract. 

In  an  action  on  a  contract  to  deliTer 
certain  railroad  stock,  it  was  held  that 
tiie  plaintiff  would  not  be  permitted  to 
prove  that  by  the  general  custom  of 
brokers  and  dealers  in  stocks  in  the  dty 
of  New  York,  the  words  "  dividends  or 
surplus  dividends  '*  in  the  contract,  were 
intended  to  mean  dividends  declared  on 

« 

the  stock,  whether  they  had  been  an- 
nounced before  or  after  the  date  of  the 
contract,  provided  that  on  the  day  the 
contract  was  made  the  stock  was  selling 
in  the  market  **  dividend  on  "  and  not 
"  ex-diridend  ;* '  for  the  reason  that  effect 
could  not  be  given  to  the  custom  without 
making  a  new  agreement  between  the 
parties:  Lombardo  v.  Case,  45  Barb. 
95. 

As  early  as  Wheeler  t.  NewboU^  16 
N.  Y.  89S,  it  was  decided  that  a  local 
custom  of  the  city  of  New  York  to  sell 
stocks,  &c.,  deposited  as  collateral,  upon 
failure  of  the  debtor  to  pay  the  principal 
debt,  was  unreasonable  and  void. 


WUtehomee  t.  Jfooiv,    13  Abb.   F^. 
I  IS,  has  sometimes  been  cited  as  ci^tah- 
lishtng  the  contrary,  but  tlic  case  was 
really  decided  upon  a  point  of  pleading. 
<*If,"   say  the  court  in    Taylor  t. 
Keteimm,  5  Rob.  N.  Y.  518,  "  the  fanfcer 
desires  to  possess  himself  of  the  power 
to  sell  the  collateral,  on  fiulnre  to  repay 
adTances,  without  notice  of  time  and 
place  of  sale,  he  must  make  aa  agvw- 
ment  that  shall  pennit  him  to  do  so.*' 
^Tfae   familiar  case  of   MmiAam   r. 
JamAm,  9  Am.  Law  Beg.,  N.  S.,  S85 
<41  N.  Y.  235),  decided  that  the  pv- 
diase  of  stock  on  margin  created  the 
'reladoa  of  pledgor  and  pledgee  between 
broker  and  customer.    Among  the  ofliers 
of  testimony  in  that  case  was  one  to 
show  a  custom  to  sell  without  notice. 
In  passing  upon  this  offer,  the  Chief 
Justice  observed,  ''The  broker  has  no 
right  to  sell  without  notice.    A  practice 
or  custom  to  do  otherwise  would  have 
no  more  fbiee  than  a  custom  to  protest 
notes  on  the  first  day  of  grace,  or  a 
custom  of  brokers  not  to  purchase  the 
shares  at  all,  but  to  content  themselTes 
with  a  memorandum  or  entry  in  ihor 
books  of  the  contract  made  with  their 
customer.    Such  practice  in  each  case 
would  be  in  hostility  to  the  terms  of  the 
contract,  an  attempt  to  diange  its  obli- 
gation, and  would  be  Tofd.    The  proof 
could  not  therefore  be  legaBy  giren." 

While  the  New  York  courts  bare  been 
firm  in  their  refusal  to  admit  oTidenee 
of  usage  to  sell  pledged  stock  widiout 
the  fonnalitics  attsohing  to  the  sale  of 
ordinary  pledges,  they  have  of  late  been 
disposed  to  give  effect  to  any  agreements 
of  waiver  of  tiie  right  of  notice :  Baler 
T.  Drake,  66  N.  Y.  516 ;  WiAe  ▼. 
Afdk,  62  Id.  535;  but  that  m  the 
absenoe  of  a  wairer  a  sale  of  coDaleral 
by  a  broker,  without  notice,  amounts  to 
a  eouTcrsion  has  been  reafirmed  in  the 
latest  cases:  Grousian  t.  SmM,  86 
Sii^e]s25. 

So  much  for  the  law  as  to  tibe  sale  of 
-pledges.    Othe**  usages  of  brokers  ar^ 
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worllij  of  oonsidentioB.  In  Sktnp  t. 
Spemoer^  100  Masi.  385,  the  deiendant 
offered  to  show :  1.  That  it  is  a  matter 
of  coaDmon  oocarrence  for  certificates  of 
Bto^  to  be  issued  in  the  name  of  some 
other  person  as  trustee,  when  in  fact 
there  is  not  any  trust.  S.  Whether  eer- 
tificates  of  stock  issoed  to  a  derignated 
person  aa  trustee  are  conttantfj  bought 
and  sold  in  the  stock  market,  hy  a 
simple  endofsement  of  the  certificate,  bj 
the  person  named  as  the  holder,  witfaoat 
inqniiy  as  to  the  authority  by  which,  or 
to  die  ose  or  piorpose  for  which,  the 
transfer  was  made.  The  former  was 
exdnded  aa  having  no  legal  bearing 
upon  Uie  case.  As  to  die  latter,  Fostbx, 
J.y  remaiked,  "the  drcumstance  that 
stock  certificates  issued  in  the  name  of 
one  as  trustee,  and  by  him  transferred  in 
blank,  are  constantly  bought  and  sold  in 
the  market  without  inquiry  is  likewise 
unaTailing.  A  usage  to  disregard  one's 
legal  duty,  to  be  ignorant  of  a  rule  of 
law,  and  to  act  as  if  it  did  not  exist, 
can  haTe  no  standing  in  the  courts." 

In  Day  r,  Hclmes,  103  Mass.  306,  the 
auditor  found  that  there  was  a  general 
and  well-known  usage  among  stock 
brokers  in  Boston,  in  filling  orders  for 
sto(d:,  dellTerable  at  any  time,  at  buyer's 
option,  within  a  certain  period,  with 
interest  at  a  sum  not  exceeding  a  certain 
price,  to  buy  the  stock  for  cash,  or  on  a 
shorter  time  than  ordered,  in  their  own 
names,  not  disclosing  the  names  of  their 
principals,  and  to  turn  the  same,  as  it  is 
called,  or  carry  it  until  the  maturity  of 
die  contract,  charging  therefor  a  broker- 
age in  addition  to  the  usual  commission 
for  buying,  as  compensation  for  the  risk 
of  such  carrying ;  that  the  amount  of 
such  extra  brokerage  diflfered  with  the 
different  stocks,  and  with  the  length  of 
time  for  which  they  were  carried ;  that 
such  usage  was  well  known  to  persons 
dealing  in  stocks  of  the  description  in 
question,  but  that  there  was  no  eridence 
of  actual  knowledge  by  the  defendant  of 
such  usage.     The  custom  was  held  bad 


as  against  sound  policy  and  good  morals. 
In  an  action  brought  to  recover  a  sum 
of  money  alleged  to  be  due  as  the  first 
payment  or  margin,  on  a  written  con- 
tract to  sell  stock,  by  a  member  of  die 
Board  of  Brokers,  to  be  delivered  to 
the  buyer  In  thirty  days :  if  the  contract 
adcnowledges  the  receipt  of  such  fint 
payiaent,  the  plaindfiT  would  be  allowed 
to  give  evidence  of  what  the  custom  of 
the  Board  of  Brokers  was  with  regard 
to  making  and  delivering  such  contracts, 
for  the  purpose  of  accounting  for  the 
delivery  of  the  contract  without  receiving 
the  money :  WhianB  v.  Honey,  48  Cal. 
634. 

In   Marye  v.  StnmBt,   5   Fed.  Rep. 
486,   recently  decided,   a   custom   was 
pleaded  that  frequently  a  number  of 
telegrams  would  be  sent  to  San  Fran- 
cisco in  one  dispatch.    In  such  case  the 
practice  was  to  charge  each  customer 
having    an   order  therein    seventy-five 
cents,  that  being  the  proper  charge  for  a 
single  telegram  of  ten  words,  although 
such  customer's  proportion  of  the  actual 
cost  was  often,  if  not  always,  much  less. 
The  only  evidence  as  to  die  custom  was 
in  answer  to  the  question  whether  this 
WAS  a  custom  among  the  brokers,  and 
was   well    known.     The   response  was 
given,    **I   tell    everybody,   make    no 
bones  about  it,"  and   again,  '*It  (the 
mode  of  charging)  is  well  known ;  wc 
don't  make  any  bones  about   it ;   tell 
everybody.'*     The  court  said  that  **  this 
evidence  showed  that  there  was  nothing 
clandestine  about  the  charges,  but  does 
not  show  a  certain  and  uniform  custom 
among  brokers,  known  to  both  parties. 
A  custom  or  usage  like  this  of  charging 
customers,  in  addition  to  commissions, 
not  merely  tlie  actual  cost  of  telegrams, 
but  an  arbitrary  sum,  ordinarily  much 
more  than  the  actual  cost,  if  it  can  be 
considered  reasonable,  ought  to  be  estab- 
lished by  very  satisfactory  p*t>of,  and  it 
should  also  appear  that  both  parties  had 
knowledge  of  it." 

So  a  usage  among  brokers  that  the 
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nuurgins  put  np  to  cover  advances  must 
be  reasonaUe,  is  bad,  in  the  absence  of 
a  role  being  shown  by  which  a  reason- 
able nuu^gin  can  be  determined  :  OdrickM 
T.  Fbrd^  S3  Howard  49. 

Eptmi  V.  Wain,  81  P.  F.  Smith  69, 
is  a  well  known  case  in  Pennsrlvania. 
The  facts  were  sabstantiallv  these: 
The  plaintiiTs  being  owners  of  certain 
shares  of  C.  C.  and  I.  C.  stock,  em- 
ployed Biarkoo  ft  Brother,  brokers  in 
Philadelphia,  to  sell  them.  The  stock 
was  sold  by  the  defendants,  brokers 
in  New  York,  tfaroogfa  the  agency  of 
one  Wister,  another  broker  in  Phila- 
delphia. Wister  failed,  in  debt  to  de- 
fendants, while  the  proceeds  of  the  sale 
of  the  stock  were  in  their  hands.  In 
remitting  the  proceeds  dicy  withheld  the 
amonnt  of  his  indebtedness.  The  de- 
fendants offered  to  prove  a  custom  of 
stockbrokers  of  one  city,  when  dealing 
with  those  of  other  cities,  to  put  all  the 
transactions  between  them  into  one 
aoooont,  and  to  remit  or  draw  for  the 
general  balance.  The  offer  was  reftised 
by  the  court  below,  and  in  passing  upon 
the  question  in  the  Supreme  Ctrart,  Mr. 
Justice  WiLUAMt  said,  "  If  there  is  a 
custom  among  stockbrokers,  when  deal- 
ing with  others,  to  appropriate  money 
belonging  to  the  principal,  to  the  pay- 
ment of  his  broker's  indebtedness,  the 
sooner  it  is  abolished  the  better.  A 
custom  so  iniquitous  can  never  obtain 
the  force  or  sanction  of  law,  and  the 
marvel  is  that  it  should  be  set  up  as  a 
defence  to  this  action." 

One  more  case  remains  to  be  noticed, 
reported  in  the  latest  volume  of  the  New 
York  reports.  The  plaintiff',  a  maiden 
lady,  received  by  mail  a  circular  pur- 
porting to  be  signed  by  defendant  as 
stockbroker  in  New  York,'  setting  forth 
the  great  proAts  likely  to  ensue  from 
speculating  in  stocks,  and  suggesting 
several  methods  of  so  doing.  A  *'  strad- 
dle," however,  was  recommended  as  by 
far  the  safest  form  of  privilege,  and  the 
circular  went  on  to  say,   "  when  the 


selection  of  the  stock  is  left  to  «s  we  will 
guarantee  that,  in  the  stock  we  8C*cct, 
the  fluctuations  will  aggregate  at  least 
eight  per  cent,  on  a  sixty-day  contract, 
costing  $400,  and  in  case  this  does  not 
occur  we  will  guarantee  no  loss,  except 
oommissionf." 

Plaintiff'  aooordins^y  fcrote,  encloaing 
the  necessary  amount,  and  directed  the 
broker  to  invest  in  a  sixty-day  straddle 
contract.  The  broker  selected  Lake 
Shore  &  liichigan  Southern  Ballroad  as 
the  stock,  and  so  notified  the  plaintiff*, 
adding  that  he  would  exercise  his  best 
judgment  in  closing  at  the  most  favor- 
able time.  On  the  following  day,  defend- 
ant (the  broker)  claimed  that  be  sold  one 
hundred  shares  short  against  the  strad- 
dle, at  the  same  price  that  it  was  booghl 
for.  He  daamed  to  have  done  this  in 
accordance  with  a  custom  among  brokers 
to  use  a  straddle  in  that  way.  Tlie 
court  ruled  that  this  evidence  was  inad- 
missible, on  the  ground  that  the  defend- 
ant, standing  in  the  relation  he  did  to 
the  plaintiff*,  could  not  without  her 
knowledge  or  consent,  under  any  usage 
or  custom  not  known  to  her,  or  with 
respect  to  which  she  has  not  contracted, 
make  the  short  sale  on  her  account,  and 
thus  depart  from  and  work  out  a  modifi- 
cation of  the  arrangement.  And  in 
aflirming  this  ruling  die  Court  of  Appeals 
said  that  the  fact  that  contracts  for  the 
use  of  a  straddle  in  a  manner  diflercnl 
from  that  contemplated  by  the  agree- 
ment, were  more  or  less  common,  was 
wholly  immaterial,  and  a  custom  or  usage 
which  binds  the  parties  to  a  contraeC 
does  so  only  upon  the  principle  either 
that  they  have  knowledge  of  its  exist- 
ence, or  that  it  is  so  general  that  fhey 
must  be  snppoeed  to  have  eontracted 
with  reference  to  it:  BarriM  v.  7W»- 
Mdgt,  88  Sickels  9S. 

From  the  cases  considered,  which  in- 
clude it  is  believed  all  the  American 
decisions,  it  will  be  observed  that  our 
courts  have  not  looked  with  very  great 
favor  upon  te  wages  of  ito^tarokm 
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&Qd  stock  cxchangefl.    Certain  it  is  that  English  courts  hare  of  late  years  been 

we  have  not  been  willing  to  go  to  the  obliged,  for  the  protection  of  the  princi- 

leugth  which  the  English  courts  hare  pal,  to  pat  some  restrictions  upon  the 

done.  doctrines  too  broadly  laid  down  in  the 

The  conservatiye  policy  is    perhaps  earlier  cases, 
tlio  better  one,  for  as  we  hare  seen,  the  Fbakcis  A.  Lewis,  Jb. 


Supreme  Court  of  TenneMee, 
O'CONNOR  V.  CITY  OF  MEMPHIS. 

The  doctrine  formerly  accepted,  that  upon  the  civil  death  of  a  corporation,  its 
real  estate  reverted  to  the  original  grantor,  tlie  debts  due  to  and  from  it  were  ex* 
tingiiished  and  its  personal  property  vested  in  the  state,  is  no  longer  followed  nither 
in  England  or  in  this  country. 

The  debts  of  a  municipality  arc  not  extinguished  by  the  i*epcal  of  its  charter  and 
the  granting  of  a  new  charter  to  the  same  corporators,  accompanied  by  the  transfer 
to  the  new  corporation  of  the  municipal  property. 

Where,  after  the  repeal  of  a  municipal  charter,  the  same  people  and  the  same 
territory  are  reincorporated  as  a  municipality  under  a  new  name,  although  with 
di£erent  powers  and  different  officers,  a  suit  pending  against  the  old  corporation  at 
the  date  of  the  repeal  may  be  revived  against  the  new  corporation. 

A  provision  in  the  statute  granting  the  new  charter,  that  the  new  corporation 
shall  not  pay  or  be  liable  to  pay  any  debt  created  by  the  extinct  corporation,  im- 
pairs tlie  obligation  of  contracts,  and  is  therefore  unroitstitutioiial  and  void. 

Whether  in  such  case  the  legislature  may  withhold  from  the  new  corporation  the 
taxing  power  as  against  debts  contracted  by  the  old  corporation,  not  decided. 

Demurrer  to  scire  facias  to  revive  suit.  The  facts  were  as  fol- 
lows: By  the  Act  of  1879,  ch.  10,  the  legislature  repealed  certain 
charters  of  municipal  corporations,  and,  among  others,  the  charter 
of  the  city  of  Memphis.  The  repealing  act  contained  no  provision 
for  the  revivor  of  suits  against  any  representative  or  successor  of 
ihe  city.  By  an  act  passed  the  same  day,  the  several  communities 
embraced  in  the  territorial  limits  of  the  municipal  corporations 
whose  charters  were  thus  abolished,  were  created  taxing  districts, 
*'  in  order  to  provide  the  means  of  local  government  for  the  peace, 
safety  and  general  welfare  of  such  districts.'*  The  community 
embraced  in  the  territorial  limits  of  the  city  of  Memphis  became, 
by  the  act,  the  taxing  district  of  Shelby  county,  and  organized 
under  it.  The  Supreme  Court  subsequently  held,  as  the  result, 
that  the  charter  of  the  city  of  Memphis  had  been  validly  repealed, 
and  that  the  same  people  and  the  same  territory  had  been  consti- 
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tationally  reincorporated  as  a  municipality :  Luehrman  t.  Taxing 
Dutriet  of  Shelby  County^  2  Lea  425. 

At  the  time  of  the  passage  of  these  acts,  the  present  suit  against 
the  city  of  Memphis  was  pending  on  the  docket  of  the  Supreme 
Court  by  appeal  from  the  Chancery  Court.  At  the  succeeding 
term,  on  motion  of  the  complainant,  a  9eirefacia$  was  issued  in 
the  case,  requiring  the  taxing  district  of  Shelby  county  to  show 
cause  why  the  suit  should  not  be  reyived  against  it  The  taxing 
district  demurred  to  the  9eire  faeioM. 

William  M.  Bandoiph,  for  plaintiff. 

C.  W.  HeiMkellj  J.  B.  Reiskell  and  Oeorge  GanUj  for  defend- 
ant. 

The  opinion  of  the  court  was  delivered  by 

CoopSR,  J. — The  9cvref€Leia9  in  this  state  is  a  statutory  mode 
of  reviving  suits  in  this  court,  as  well  as  the  inferior  courts, 
against  the  heir,  representative,  assign  or  **  other  successor*'  of  a 
deceased  party :  Code,  sect.  2858,  et  $eq.    It  has  not  been  d^ed 
that  the  9cvre  facia$  would  lie  in  this  case,  if  the  taxing  district 
could  be  brought  in  for  the  purpose  of  being  proceeded  against  as 
a  proper  defendant.     The  argument  in  support  of  the  demurrer 
is  rested  upon  the  ground  that  the  new  corporation  sustains  no 
such  relation  to  the  old  corporation,  as  to  authorize  any  proceeding 
against  it  in  any  mode  for  a  debt  of  the  latter.     It  is  also  said, 
that  if  the  corporations  are  the  same,  no  revivor  is  necessary. 
But  if  this  be  conceded,  the  complainant  would  still  have  the 
right,  by  suggestion  of  record,  or  otherwise,  to  bring   the  facts 
before  the  court,  so  that  the  further  proceedings  might  be  in  the 
right  name.     In  this  view,  the  %cire  facias  may  be  treated  as  a 
notice,  and,  in  the  absence  of  any  special  objection  to  the  form  of 
the  proceedings,  as  sufficient  to  raise  the  issue  to  be  determined : 
East  Tennessee^  jfc,  Railroad  Co.  v.  UvanSy  G  Heisk.  607.     The 
real  question  is  whether  the  new  corporation  is  the  same  as  the 
old  corporation,  or  so  far  its  successor  as  to  be  liable  for  its  debts. 

It  was  the  received  doctrine  at  one  time,  that  by  the  principles 
of  the  common  law,  upon  the  civil  death  of  a  corporation,  its  real 
estate  reverted  to  the  original  grantor,  or  his  heirs,  the  debts  due 
to  and  from  it  were  extinguislied,  and  its  personal  property  vested 
in  the  state.     The  law  was  so  stated,  argu^ndoj  in  some  of  our 
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eases :  White  v.  Campbell^  5  Humph.  88 ;  Ingraham  v.  Terry,  11 
Id.  572 ;  H6pktn$  v.  Wktte$ide$^  1  Head.  81.  There  is  reason 
to  doubt  whether  the  decisions  of  the  courts  ever  justified  such  a 
statement  of  the  law:  Bacon  v.  Robertsofiy  18  How.  480.  And 
it  is  now  well  settled,  both  in  England  and  in  this  country,  that 
equity  will,  upon  die  dissolution  of  a  corporation  by  the  expiration 
of  its  charter  or  otherwise,  impound  its  property,  real  and  per- 
sonal, and  appropriate  it,  first,  to  the  payment  of  its  debts,  and 
then  for  the  benefit  of  the  stockholders.  The  law  now  is,  inde- 
pendent of  statute,  that  upon  the  civil  death  of  a  corporation,  its 
real  estate  does  not  revert  to  its  original  owners,  the  debts  due  to 
and  from  it  are  not  extinguished,  and  its  personal  property  does 
not  vest  in  the  state.  This  court,  in  accordance  with  all  the 
modern  rulings,  has  expressly  So  held :  State  v.  Bank  of  Tennes- 
see, 5  Baxt.  101. 

Looking  only  to  the  fact  that  a  corporation  is  created  by  its 
charter,  it  is  logically  correct  to  say  that  each  corporation  called 
into  being  by  an  independent  charter  is  a  distinct  entity.  From 
this  premise  it  has  been  ingeniously  and  ably  argued  that  two  suc- 
cessive corporations  cannot  be  connected  together  any  more  than 
two  human  beings,  bom  successively,  can  be  treated  as  one.  But 
if  the  doctrine  of  metempsychosis  be  admitted,  the  identity  of 
individuals  would  be  possible  by  the  transmigration  of  the  essen- 
tial part,  and  their  succession  in  rights  and  liabilities  is  recognised 
by  law.  And  the  legislature  and  the  courts  have  settled  the 
continuity  of  corporations  by  the  transfer  of  their  material  parts, 
whether  by  identity  or  succession  is  practically  immaterial, 
although  the  old  charter  may  be  expressly  repealed  and  an 
entirely  new  charter  granted. 

It  has  been  loosely  said  that  whether  a  legislative  charter  will 
operate  to  revivg  and  continue  an  old,  or  to  create  a  new  and  dis- 
tinct corporation,  depends  upon  the  intention  of  the  legislature. 
More  accurately  it  has  been  said,  we  must  look  to  the  terms  of  the 
charter,  and  give  them  a  construction  consistent  with  the  legisla- 
tive intent  and  the  intent  of  the  corporators.  Both  forms  of 
expression  are  an  adaptation  of  the  language  of  Judge  Story  in 
the  case  of  a  private  corporation,  where  the  corporate  name  of  the 
new  creation  and  some  of  the  corporators  were  the  same  as  those 
of  a  then  existing  corporation,  but  the  residue  of  the  corporators 
and  the  corporate  property  were  not  the  same :  Belloyfs  v.  Hallo- 
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well  Bank^  2  Mason  43.  But  in  no  case  have  the  courts  erer 
failed  to  declare  the  identity  or  succession  or  continuity  of  the  tiro 
corporations,  where  the  same  corporators  and  the  same  corporate 
property  have  passed  to  the  new  corporation.  The  **  terms  of  the 
charter '  have,  in  such  cases,  never  been  construed  otherwise. 

In  reference  to  municipal  corporations,  the  rule  from  the  earliest 
times  has  been  that  a  change  of  name  or  function  would  not  affect 
obligations:  Luttr€Y$  (7a«e,  4  Rep.  87  b;  Haddock' $  Cau, 
Raym.  439.  Entirely  new  charters,  upon  a  total  cessation  of  user 
for  years  under  an  old  charter,  have  been  held  to  have  no  greater 
effect :  Colchester  v.  Seaber^  3  Burr.  1866.  "  Many  corporations," 
says  Lord  Mansfield  in  this  last  case,  '^  for  want  of  legal  magis- 
trates, have  lost  their  activity  and  obtained  new  charters ;  and  yet 
it  has  never  been  disputed  but  that  the  new  charters  revive  and 
give  activity  to  the  old  corporation.  Where  the  question  has 
arisen  upon  any  remarkable  metamorphosis,  it  has  always  been 
determined  that  they  remain  the  same  as  to  debts  and  rights." 

The  statute  books  of  this  state  are  full  of  instances  where  new 
charters  have  been  granted  to  municipal  corporations  upon  an 
express  or  implied  repeal  of  the  old  charter,  with  a  change  of 
name  and  organization,  and  the  continuity  of  the  corporations* 
''  as  to  debts  and  rights,"  never  doubted.  A  striking  instance  is 
found  in  the  history  of  the  municipal  corporation  now  before  us. 
In  1849,  the  people  and  territory  of  the  *'  City  of  Memphis"  and 
of  the  town  of  '*  South  Memphis"  were  reincorporated  under  the 
name  and  style  of  the  '^  Mayor  and  Aldermen"  of  the  city  of 
Memphis,  by  an  act  which  expressly  repealed  all  laws  to  the  con- 
trary, the  previous  charters  of  the  separate  corporations  being 
thereby  repealed,  as  was  held  by  this  court:  Daniel  v.  Mayar^ 
fcy  of  Memphis,  11  Humph.  582.  The  conclusion  of  Mr.  Justice 
Field  on  this  subject  is  warranted  by  all  the  authorities :  "  "When 
a  new  form  has  been  given  to  an  old  municipal  corporation,  or  such 
a  corporation  is  reorganized  under  a  new  charter,  taking  in  its  new 
organization  the  place  of  the  old  one,  embracing  substantially  the 
same  corporators  and  the  same  territory,  it  will  be  presumed  thai 
the  legislature  intends  a  continued  existence  of  the  same  corpora- 
tion, although  different  powers  are  possessed  under  the  new  charts, 
and  different  officers  administer  its  affairs ;  and«  in  the  absence  of 
express  provision  for  their  payment  otherwise,  it  will  also  be  pre- 
sumed in  such  case  that  the  legislature  intended  that  the  liabilities. 
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wwdl  u  the  lights  of  property  of  the  corporation  in  its  old  form, 
should  accompany  the  corporation  in  its  reorganization :  BraugkUm 
T.  PenMoeola^  93  U.  S.  266.  To  the  same  effect  in  substance  are 
MUmer  t.  Penmzeola,  2  Wood  688 ;  2Vu$Ue9  v.  City  of  Erie,  31 
Pa.  St.  515;  Shankhnd  v.  Fhaiip9,  8  Tenn.  Ch.  556;  Olney  v. 
Barney,  50  111.  453 ;  CHrard  v.  Philadelphia,  7  Wall.  1.  Neither 
the  repeal  of  the  charter  of  a  municipal  corporation,  nor  a  change 
of  its  name,  nor  an  increase  <»*  diminution  of  its  territory  or  popu- 
lation, nor  a  change  in  its  mode  of  government,  nor  all  of  these 
things  combined,  will  destroy  the  identity,  continuity  or  succession 
of  the  corporation,  if  the  people  and  territory  reincorporated  con- 
stitated  an  int^ral  part  of  die  corporation  abolished.  The  reason 
is  to  be  found  in  the  peculiar  nature  of  such  corporations.  A 
charter  for  municipal  purposes  is  an  investing  of  the  people  of  a 
place  with  the  local  government  thereof,  constituting  an  imperium 
ta  imperioj  and  the  corporators  and  the  territory  are  the  essential 
elem^its,  all  else  being  mere  incidents  or  forms :  Ouddan  t.  Uaet- 
wiek,  1  Salk.  192;  Luekrman  v.  Taxing  Dietriet,  2  Lea  425; 
People  V.  Marrii,  13  Wend.  825 ;  People  v.  HurlbuH,  24  Mich. 
44,  88 ;  New  Orleane  Railroad  Co.  v.  City  of  New  Orleaney  26 
La.  Ann.  478.  And  precisely  as  a  change  in  the  form  of  govern- 
ment, IM*  even  the  conquest  of  a  state,  will  not  affect  its  rights  or 
liabilities,  whatever  may  be  the  incidental  modifications,  so  neither 
will  a  change  of  the  lesser  empire.  The  property  held  by  such  a 
corporation  for  public  use  cannot  be  subjected  to  the  claims  of 
ereditora,  and  is  only  hdd  by  it  as  trustee.  The  only  means  at  its 
disposal  for  the  payment  of  debt  consist,  ordinarily,  of  the  taxes 
which  it  is  authorised  to  raise  from  the  persons,  property  and  busi- 
ness within  its  territorial  limits.  The  persons  and  property,  or, 
as  said  above,  the  corporators  and  the  territory,  are  the  essential 
constituents  of  the  corporation,  and  rights  and  liabilities  naturally 
adhere  to  them. 

The  courts  have  accordingly  held  that  creditors  may  follow  these 
constituents  even  when  divided  out  among  other  distinct  muni- 
cipalities, the  original  debtor  corporation  being  abolished.  As 
kng  as  the  old  coiporation  continues  to  exist,  although  shorn  of 
its  proportions,  the  creditor  may,  and,  according  to  some  authori- 
ties, must,  look  exclusively  to  it:  Howard  v.  Homer,  11  Hum. 
532 ;  Laramie  County  v.  Albany   County,   92  U.  S.  307.     A 

qualification  of  the  latter  part  of  the  rule  may  be   assumed, 
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although  the  point  seems  nerer  to  hare  araen  in  jadgmtat,  ^vkca 
the  municipality  has  been  ao  redoeed  in  population  and  tenxtoiy 
as  to  be  unable  to  meet  its  liabilities.     I^  howerer,  two  new  tovn- 
ships   are   created  out  of  an  old  one,  it  has  been   hdd  that  a 
jadgment-creditor  of  the  latt^  may  reriye  his  judgment  by  teirt 
faeuu  against  each  of  the  new  townshipSy  subject  to  <HiIy  one 
satisfaction :  Plunkett  Creek  TownMp  t.  Oraufard^  27  Pa.  St. 
107.     So,  where  one  town  was  abolished  by  statate;i  and  its 
populaticA  and  territory  unequally  divided  between  two  otheia,  a 
creditor  of  the  old  town  was  held  entitled,  by  bill,  to  diaige  eadi 
of  the  new  towns  with  its  proportion  of  the  debt :  Maumt  PltOMOd 
r.  Beekwiik,  100  U.  S.  514.     «'  The  dfect  of  the  annulment," 
says  Mr.  Justice  Cliffo&d  in  this  case,  *^  and  annexation  will  be 
that  the  two  enlarged  corporations  will  be  entitled  to  all  the  public 
proper^  and  immunities  of  the  one  that  ceases  to  eust,  and  that 
they  will  become  liable  for  aU  the  legal  dd>ta  contracted  by  her 
prior  to  the  time  when  the  annexation  ia  carried  into  operation." 
This  court  has  reached  the  same  condusiMi  in  the  case  of  a  adiool 
district  divided  between  other  districts:  Bmik  t.  Baber^  6  Lea 
— .     See  also,  Di^rid,  of  Columbia  t.  Cluat,  108  U.  S.  705.     In 
view  of  the  plenary  powers  of  the  legislature  over  municipal  or 
quasi-municipal   corporations,  and  the  neeeasity  of  ita  frequent 
exercise  according  to  public  exigency,  the  wisdom  of  these  rulings 
is  obvious. 

It  has  been  argued  that  the  liabilities  of  a  dissolved  cmporation 
only  follow  its  territory  and  population  into  a  new  corporation  in 
the  absence  of  any  legislation  on  the  subject,  and  that  the  legisla- 
ture may  Expressly  provide  otherwise.  But  there  is  no  warrant 
for  the  argument,  either  in  reason  or  authority.  Some  of  the 
learned  judges,  in  delivering  the  opinion  of  the  court  in  par- 
ticular cases,  have  taken  care,  as  was  right  and  proper  in  a  ques- 
tion of  so  much  importance,  to  limit  the  decbion  to  the  very  ease 
before  them,  and  have  said  that  the  result  reached  would  fidlow, 
*^at  any  rate,  in  the  absence  of  any  declaration  of  l^alative 
intent  to  the  contrary.'*  No  intimation  has  been  given  that  if 
there  was  such  declaration  the  decision  would  be  different.  Mr. 
Justice  Field  expresses  the  opinion  in  the  Penmcola  Cbae,  that 
the  liabilities  will  accompany  the  corporation  in  its  new  form,  ^*  in 
the  absence  of  express  provision  for  their  payment  otherwise." 
So  Mr.  Justice  Clifford* B  expression  is  that  ^*the  legialature 
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may  regalate  the  subject;"  that  is,  as  the  context  snows,  may  pro- 
portion the  liabilities  between  the  new  corporations,  as  its  wisdom 
may  suggest  Neither  of  these  eminent  judges,  nor  has  any  judge, 
iniimated,  much  less  decided,  that  the  legislature  could  interfere 
with  the  rights  of  creditors,  or  the  legal  results  of  the  legislation. 
On  the  contrary,  every  judge  has,  in  view  of  the  provision  of  the 
Constitution  of  the  United  States,  unhesitatingly  said  that  the 
legislature  could  not  impair  the  obligation  of  the  creditor's  con- 
tract. If  it  were  otherwise,  the  legislature  might  simply  repeal 
the  charter  of  a  municipal  corporation,  and  at  once  reincorporate 
the  same  people  and  territory  under  a  similar  corporation,  and  cut 
off  all  creditors  by  adding  that  the  new  corporation  should  not  be 
liable  for  the  debts  of  the  old  corporation.  Such  legislation  would 
be  obnoxious  to  the  Constitution  of  the  United  States  (art  1,  sect. 
10)  and  the  Constitution  of  the  state  (art.  1,  sect.  20,  and  art.  11, 
sect.  8).  Even  the  right  acquired  by  a  pending  suit  cannot  be 
affected  by  such  l^islation :  Code,  sect.  49 ;  Fuher  v.  Dabbs^  6 
Yerg.  119.  And  the  legislature  cannot  do  indirectly  what  it  is 
not  at  liberty  to  do  direcdy. 

In  the  act  repealing  the  charter  of  the  city  of  Memphis  there  is 
a  provision  transferring  the  public  property  of  the  city  to  the 
**  custody  and  control  of  the  state,  to  remain  public  property  for 
the  uses  to  which  it  had  been  previously  applied."  By  the  act 
reincorporating  the  same  community  and  the  same  territory  in  the 
name  of  the  taxing  district,  this  property  is  again  transferred  to 
the  custody  and  control  of  the  governing  board  of  the  new  cor- 
poration, to  remain  public  property  for  the  like  uses.  The  city  of 
Memphis  seems  to  have  owned  no  other  property.  Confining  our- 
selves, for  the  present,  to  these  provisions  of  the  act,  the  substance 
of  what  was  done  was,  that  the  people  and  territory  of  the  repealed 
corporation  were  at  once  reincorporated  into  a  municipal  corpora- 
tion, and  given  possession  of  all  the  property  of  the  old  cor- 
poration for  the  same  public  use.  The  new  corporation  is  identical 
with  the  old  corporation  in  all  its  essential  elements.  A  change 
in  the  form  of  the  government  would  be  unimportant.  Unless, 
therefore,  there  is  something  else  in  the  charter  to  take  the  case 
out  of  the  rule,  rights  and  liabilities  would  remain  as  before. 

The  act  incorporating  the  taxing  district  expressly  prohibits  the 
governing  agencies  from  levying  taxes  for  any  purpose,  reserving 
thai  power  in  the  legislature.     It  further  provides  that  the  local 


188  O'CONNOR  r.  CITY  OF  HElfPHIS. 

governmeDt  shall  not  '^  pay  or  be  liable  to  pay  any  debt  created 
by  said  extinct  corporation,  nor  shall  any  of  the  taxes  collected 
under  the  act  ever  be  used  for  the  payment  of  any  of  said  debts.** 
The  latter  provision  is  itself  a  l^slative  recognition  of  the 
identity,  continuity  or  succession  of  the  two  corporationa,  for 
otherwise  it  would  have  been  useless.  And  the  question  comes  to 
this,  can  the  legislature,  where  the  corporations  are  substantially 
the  same,  according  to  the  terms  of  the  charter  as  construed  by 
the  courts,  change  the  legal  effect  of  what  has  been  done,  by  poa- 
tive  mandate  that  the  new  corporation  shall  not  be  liable  for  the 
debts  of  the  old?  If  it  can^  it  would  logically  follow  that  the 
legislature  could  prohibit  a  corporation  from  paying  its  own  debt. 
It  has  no  such  power.  Such  a  prohibition  is  simply  void:  Wolff 
V.  New  OrleanSy  103  U.  S.  358.  And  in  this  case,  under  the 
circumstances,  the  provision  in  question  is  amenable  to  the  con- 
stitutional objection  that  it  undertakes  to  impair  the  obligation  of 
contracts.  Whether  the  legislature  can  withhold  the  taxing  power 
as  against  debts  previously  contracted,  is  a  grave  question  not  now 
before  us.  It  may  be  that  the  creditor  cannot  collect  his  debt, 
but,  to  use  the  language  of  Judge  Clifford  in  the  Beckwitk  Ca^e^ 
'^  he  ought  always  to  be  able  by  some  proper  action  to  reduce  his 
contract  to  judgment."  The  creditor  should  have  this  right  in 
the  present  case,  both  for  the  purpose  of  reaching  his  share  of  the 
assets  which  may  be  realized  by  the  receiver,  and  to  have  the 
benefit  of  future  legislation.  The  courts  can  never  presume 
the  permanent  repudiation  by  the  state  of  an  honest  demand. 
This  court  has  decided  that  the  holder  of  a  valid  claim  on  the 
treasury  of  the  state  is  entitled  to  compel  the  controller  to  issue 
him  a  warrant  therefor,  although  it  cannot  be  paid  without  an 
appropriation  for  the  purpose  by  the  legislature,  and  no  such 
appropriation  has  been  made. 

We  express  no  opinion  on  any  point  not  now  before  us.     All 

■ 

we  undertake  at  present  to  decide  is,  that  the  taxing  district  of 
Shelby  county  is  so  far  the  successor  of  the  late  corporation  of  the 
city  of  McTnphis,  or  the  same  corporation  under  a  new  name,  that 
a  suit,  pending  against  the  old  corporation,  may  be  revived  against 
the  new,  and  prosecuted  to  judgment. 

The  decision  in  the  principal  case  is  as  recently  as  185S,  when  Judge  Caxu- 
n  departure  from  the  old  doctrine  of  the  thers,  in  tlie  case  cited  from  1  Head, 
common  law,  recojjnised   in  Tennessee      following  White  r.  Caaqtbelf,  5  Humph. 
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at,  dedmd  unqvalUledly  thttt  in  CMe  of 
diMolntioa  of  a  corporatioii,  **  die  debts 
due  to  kad  from  the  oorpontioB  are  all 
f  niaftaiihwl,  wiAoat  aoaa  pioTigum  in 
the  ciMHtor,  or  loae  feMval  law  to  pte- 
Teat  il."  And,  of  coaree,  if  the  debt 
wae  extjagauhed,  the  eoit  iboald  abate. 
In  the  eaae  followed,  tfa^  ooart  declared 
that  vfoa  the  ciTil  death  of  a  oorpora- 
tioii  hj  Ae  azpiratkm  of  its  diarter,  its 
vnaoU  real  estate  reTerts  back  to  the 
original  grantor  or  his  heirs,  the  debts 
doe  to  and  ham  die  corporation  are  all 
eztiogBiBhed  and  its  personal  estate  Teste 
in  die  state;  qnoting  approringlj  the 
langoage  of  Cbanoellor  Kbkt  to  that 
cifect  in  9  Coro.»  p.  *307.  And  in 
the  iDteneedlste  ease  of  hgrakam  r. 
Terry t  It  Hamph.  571,  Jndge  TomuET 
mud  I  **  It  is  not  to  be  deemed  that,  as 
a  general  principle,  the  dissolntion  of  a 
\fj  the  expiration  of  its  char- 
Ide  is  an  abatement  of  the 
snit,  which  cannot  be  renewed  unlem 
prorision  is  made  for  sncfa  continicencj 
in  the  charter  ;'*  and,  hj  anaiogj,  if  the 
dissolntion  were  hj  repeal,  then  the  salt 
woold  abate,  nnleM  prorisioo  to  the  eon- 
tiarj  were  made  in  die  act  of  repeal. 
Mo  ''genera!  law  to  prerent  it"  has 
siaoa  been  enacted  in  Tennessee ;  and  it 
resvlte  that  what  was  declared  hj  Chan- 
cellor Kmn  to  be  **  the  old  settled  law 
of  the  land,'*  and,  as  sndi,  followed  by 
the  eonrte  of  Tennessee,  has  b]rtliis  de- 
cimon  been  OTertnmed;  and  hereafter 
no  ''special  statntorr  prorision  to  tlie 
contrai^*'  is  neoessarr  to  prcTent  the 
abatement  of  a  snit  against  a  defnoct 
corporation  when  a  soeoessor  can  be 
fiovmd. 

The  decision  is  donbdew  in  accord 
widi  the  tendency  and  reasoning  of  die 
reeeiit  cases  in  the  federal  and  manj 
state  coorts,  and  in  barmonj  with  the 
spirit  of  the  age,  which,  lacking  the 
sacred  reneration  for  die  old  oommon 
law,  so  mncfa  rerered  bj  oar  ancestors, 
which  characterimd  judges  formerlj,  is 
■01  mtisaed  with  the  statement  of  anj 


person  as  to  what  is  '* settled  law,"  bat 
in  law,  as  in  philoMphy  and  religion,  is 
erer  demanding  a  re-inTcsdgadon,  a  new 
reTision  and  a  satisfactory  analysb  ac- 
cording to  the  mlcs  of  modem  science ; 
and  it  also  accords  widi  the  controUing 
sentiment  of  the  covntr  j,  winch  conforms 
to  the  jnst  and  imperions  demands  of 
coauneree,  diat  pnblie  obligations  shall 
be  as  sacredly  kept  as  prirate  ones,  and 
property,  on  the  faith  of  which  debt  has 
been  incnrrod,  shall  be  snbjeded  to  ite 
satisfaction,  the  "settled  law  of  the 
land"  to  die  contrary  notwithstanding. 
More  dian  that,  it  ia  safely  gronnded 
upon  the  articles  of  both  the  federal  and 
state  coostitntions,  whicfa  forbid  legis- 
lation impairing  the  obligation  of  con- 
tracts. 

The  old  holdings  on  this  question  in 
other  sutes  seem  to  hare  beea  generally 
in  accord  widi  the  doctrine  declared  by 
Chancellor  Kkht  to  be  settled  law.  In 
the  earlier  editions  of  Angell  4  Ames  on 
Corporations,  the  law  is  stated  withont 
question  or  qualification,  as  declared  by 
him ;  and  it  is  added  (sect.  779) : 
"  Upon  the  dissolution  of  a  corporation 
in  any  mode,  it  follows  therefore  that  all 
suite  for  or  against  it  abate."  So,  too, 
in  England.  In  the  last  century  BladL- 
stone  says  (rd.  i.,  p.  *484):  ''The 
debte  of  a  corporation,  either  to  or  finooi 
it,  are  totally  extinguished  by  ite  disso- 
lution." 

Notwithstanding  the  weight  of  author- 
ity of  such  distinguished  names  as  tbese^ 
a  careful  examination  will  disclose  that 
Judge  Coorsn  is  warrauted  in  express- 
ing the  doubt  "  whether  the  decisions  of 
the  courts  ever  justified  such  a  statement 
of  the  law  ;"  and  will  also  diaooTcr  that 
with  the  text-writers  and  judges  there  is 
much  of  doubt  and  indecision  in  regard 
to  the  effect  of  dissolution  npon  the  debte 
of  a  corporation.  The  apparent  con- 
fusion of  the  law  npon  the  subject  has 
resulted  probably  from  two  canscii 
first,  the  failure  to  keep  prominent  the 
distinction  between  the  rarions  kinds 
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of  corporations,  cIccmosyiiaTj,  muni- 
cipal and  private,  and  their  diflfcrcnce 
in  hifltorr,  parpof^cs,  functions  and  pow- 
ers ;  and,  second,  on  omission  to  ol>scrTe 
the  marked  difference  between  the  powers 
of  Parliament  and  of  Congress,  and  the 
probable  bearing;  of  our  constitutional 
guaranty  of  the  obligation  of  contracts 
upon  all  questions  arising  under  legisla- 
tive dissolution,  which  Judge  Dillok  is 
of  opinion  is  the  onlj  American  method. 
Vide  ntpra. 

If  the  decisions  of  the  courts  did  not 
warrant  such  a  statement  of  the  law  as 
Blackstone  and  Kent  both  make,  it  is  then 
interesting  to  know  from  what  source 
they  derive  their  authority  for  such 
declarations.  The  latter  doubtless  re- 
lied upon  tlie  former  for  his  statement ; 
and  he,  in  turn,  had  probably  relied 
upon  Lord  Coke.  Blackstonc  precedes 
his  statement  of  the  effect  of  dissolution 
upon  the  debts  of  a  corporation  with  a 
declaration  of  its  effect  upon  its  lands  : 
*'  The  body  politic  may  also  be  dissolved 
in  several  ways,  which  dissolution  is  the 
civil  death  of  the  corporation ;  and  in 
tliift  case  their  lands  and  tenements  shall 
revert  to  the  person,  or  his  heirs,  who 
granted  them  to  the  corporation."  The 
earliest  annotator  cites  Co.  Litt.  IS,  to 
support  this  declaration,  where  Lord 
Coke  says  :  *'And  so  if  land  be  given 
in  fee  simple  to  a  dcanc  and  chapter,  or 
to  a  mayor  and  commonalty,  and  to  their 
successors,  and  after  such  body  politique 
or  incorporate  is  dissolved,  the  donor  shall 
have  again  the  land,  and  not  the  lord 
hy  cschcate.'* 

Burnet  says  (Hist,  of  Ref.,  vol.  i.,  p. 
261),  it  was  ranch  do^ibted,  upon  the 
dissolution  of  the  a>)l)cys,  **  whether 
the  lands  that  formerly  belonged  to  the 
religious  corporation  ought  to  have  re- 
turned to  the  founders  and  donors  by 
way  of  reverter,  or  to  have  fallen  to  the 
lords  of  whom  the  lands  were  holdcn, 
bv  wav  of  escheat,  or  to  have  come  to 
the  Crown."  And  the  editors  of  Co. 
Litt.  cite  several  cases  as  contrary  to 


Iy>rd  Cokb'8  statement  of  Hm  law  vpoo 
this  subject.  The  solution  of  the  qnes- 
tion  was  periiapa  rendered  more  diffieoh 
by  the  rarietj  of  the  acts  diaMlriog  the 
orders  of  knights  and  disposiiig  of  their 
property,  passed  bj  Parliament  during 
the  reign  of  Edward  II*  and  saoeeediBg 
reigns,  referred  to  in  tiie  marg:inal  notes 
of  Co.  Litt.,  IS,  b,  and  also  of  the 
8weepui<?  acts  of  oonfiseation  in  the  reign 
of  Henry  VIII.,  adopted  by  a  snbser- 
vicnt  and  jealous  Parliament  to  destroy 
the  abbeys,  and  thus  give  legal  sanction 
to  their  lawless  despoliation  and  the 
avaricious  appropriation  of  their  pro- 
perty to  gratify  the  tyrannous  rapacity 
of  *'  the  king  with  a  pope  in  his  belly," 
some  of  them  perhaps  providing  for 
reverter,  others  prescribing  escheat,  and 
yet  others  declaring  forfeiture.'* 

Whatever  may  have  been  the  state  of 
the  law  with  regard  to  religions  and 
eleemosynary  corporations,  it  is  notable 
tiiat  no  statute  or  decision  is  cited  to 
support  Lord  Coke's  application  of  the 
doctrine  of  reversion  to  municipalities ; 
and  it  may  well  be  doubted  whether 
such  ever  existed.  It  is  more  probable 
that  it  took  its  origin  in  this  declaration 
of  his  that  the  law  was  the  same  in  the 
case  of  an  "abbot  and  his  successors," 
*'  a  deanc  and  chapter  "  and  "  a  mayor 
and  commonalty ;"  and  that  he  was  con- 
strained thereto  by  the  excessive  fondness 
for  analogy  and  generalization  which 
characterized  the  old  common-law  judges 
and  lawyers,  and  especially  this  greatest 
of  them,  and  by  the  demands  of  the 
feudal  proprietors  and  system  for  a  rule 
of  law  that  should  govern  realty  in  every 
imaginable  case. 

The  disposition  of  the  realty  of  a 
defunct  municipality,  however,  is  more 
interesting  to  the  curious  than  important 
to  the  settlement  of  this  question,  a«, 
whatever  became  of  it,  creditors  were 
so  little  respected  in  tho':e  days  that 
there  was  no  probability  of  their  re- 
ceiving aught  from  it.  What  was  to 
become  of  their  personal  estate,  and  of 
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flnir  delili  mod  credits,  was  of  more 
intereat  to  them,  and  hts  beuing  vpon 
this  qttesdon«,  In  the  argameut  of  the 
eelebnied  case  of  9«o  wammio  against 
the  city  of  London  to  forfeit  its  diarter 
in  the  reign  of  Charles  11.,  the  learned 
FbUexfen  asserted  that  this  question 
was  BOt  settled  bj  any  adjudicated  case, 
and  was  '^noa^l^thir  m  jvre.*'  Nor 
was  it  defined  in  that  case;  for  the 
OQWts  were  relicTcd  bj  act  of  parlia- 
menty  annnlling  the  sentence  of  forfeit- 
ure, from  the  embarrassment  which  its 
execution  woald  haTe  inrotred.  The 
rerj  able  and  exhaostiTe  opinion  of  Mr. 
Josiioe  Campbbll  in  Booon  r.  Bobert- 
SM,  16  How.  480,  also  warrants  Jndge 
CoovsB  in  questioning  whether  the  cases 
had  setded  the  law  as  declared  bjrBhudL- 
stone.  The  case  of  OMetier  t.  SetAer, 
S  Bnrr.  1866,  dted  in  the  opinion  on 
another  point,  does  not  aid  in  this  branch 
of  the  inrestigation.  Therein,  as  stated 
bj  JTnstioe  Wilmot,  the  question  was 
"  whether  this  corporation  was  dissolred 
by  the  jadgment  of  omtUr  against  indi- 
▼idvals,"  which  he  qnaintlj  answered 
with  a  "God  forbid!"  In  this  case  the 
A'fsohition  is  nndonbted.  The  legisla- 
tve  had  the  power  to  dissolTe,  and 
it  bj  the  act  of  repeal.  The 
in  this  case  is,  Does  the  disso- 
fauioii  work  an  abatement  of  the  suit  ? 

An  ezsnination  of  the  recent  text- 
books, as  well  as  the  recent  American 
,  disperses  the  dond  of  doubt  in 
the  older  cases  and  books  leaye  it, 
and  it  seems  now  as  dear  that  the  law 
requires  a  n^atire  answer,  as  a  half 
oenlaiy  ^go,  that  it  required  an  afflnnar 
tire  oiM.  in  the  later  editions  of  Angell 
k  Ames,  in  a  supplemental  iection  (7?9, 
a),  it  is  stated  that  **  the  rule  of  common 
law  in  relation  to  the  effect  of  dissolution 
upon  the  property  and  debts  of  a  corpo- 
ration has  in  fact  become  obsolete  and 
odious.  PractiGally,  it  has  ncTor  been 
applied,  in  Bngland,  to  insoWent  or  dis- 
solred monejed  corporations.  *  *  • 
Indeed,  it  maj  well  be  doubted  whether, 


in  the  riew  at  least  of  a  court  of  equity, 
it  has  any  application  to  other  than  pub- 
lic or  eleemosynary  corporations  with 
which  it  had  its  origin  ;*'  and  the  author 
condodcs  that  without  any  statutory 
audiority  a  court  of  equity  will  lay  hold 
of  the  capital,  property  and  debts  of  a 
defunct  moneyed  c*orporation,  as  a  truKt- 
fund,  and,  by  rinue  of  its  inherent 
power  to  administer  trusts,  will  apply 
it  first  to  the  satisfaction  of  the  claims 
of  creditors.  To  the  same  effect  also  is 
Potter  on  Corp.,  sects.  699,  713,  where 
the  same  doctrine  is  seemingly  extended 
to  municipal  corporations  as  well  as 
moneyed  or  trading.  And  Judge  Dil- 
Loir  (Munic.  Corp.,  sect.  118),  says  that 
to  aroid  the  disastrous  results  of  the  old 
doctrine  the  English  courts  have  recently 
doubled  whether  corporations  can  be  to- 
tally dissolved  ;  and,  legaiding  the  rule 
in  AmcQCA,  he  says  (sect.  114),  *'A» 
respects  the  creditors  of  a  municipsl 
corporation,  their  rights  are  protected 
from  the  legislative  invasion  by  the 
Constitution  of  the  United  States,  and 
no  repeal  of  the  charter  of  a  munidpal 
corporation  can  so  dissolve  it  as  to  im- 
pair the  obligation  of  the  contract,  or, 
it  may  probably  be  safdy  addt^,  pre- 
clude the  creditor  from  recoTering  his 
debt." 

The  current  of  recent  decisions  fully 
warrants  these  positive  statements  of  the 
text-writers  in  the  case  of  private  cor- 
porations. The  opinion  of  the  court  in 
the  leading  ease  of  State  v.  Bank  of  TeH- 
neMMee,  5  Baxt.  101,  expressly  recognises 
the  doctrine  that  these  debts  are  not  ex- 
tinguished  by  dissolution,  thus  in  effect 
overmling  the  earlier  cases  on  this  sub- 
ject. And  it  may  be  doubted  if,  at  thiit 
time,  the  courts  of  any  state  in  the  Union 
question  the  inherent  power  of  a  court 
of  equity  to  administer  the  affairs  of  a 
deftinct  private  corporation  for  the  bene- 
fit of  its  creditors.  No  case  is  dted  in 
the  opinion  as  a  precedent  for  such  action 
in  the  case  of  munidpal  corporations, 
and  probably  none  was  known  to  exist. 
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Tlio  ca<k'.<<  ('ito«l  from  the  decisions  of 
the  leikTiil  Siipn'incr  Court  leave  doubt 
whether  such  would  lie  the  holding  in 
tliat  court  ill  case  of  a  defunct  munici- 
tmliiT ;  and  in  Meriwether  v.  GcareU^ 
102  U.  S.  478,  wherein  was  inrolved  the 
rights  of  certain  creditors  of  this  rery 
city  of  Memphifi,  the  conrt  expressly 
withhold  determination  of  the  question 
of  the  power  of  a  court  of  equity  over 
taxes  levied  in  obedience  to  contract 
obligations  or  under  judicial  direction. 
But  none  of  the  cited  cases  question  the 
right  of  a  crc<Iitor  to  have  a  judgment 
or  decree  iu  e4|uity  for  tlie  amount  of 
his  debt,  or  the  duty  of  a  court  of  equity 
to  uid  him  in  its  recovery  and  satisfac- 
tion so  far  as  possible  under  existing 
lawM. 

Ill  Wolff  V.  New  Orleans,  103  U.  S. 
«^58,  Mr.  Justice  Field,  commenting  on 
an  act  of  the  legislature  of  Louisiana 
restricting  the  taxing  power  of  said  city 
so  a»  to  piTvent  it  from  paying  debts 
<*ontrarted  on  tlic  faith  that  the  power 
of  taxation  would  l)e  exercised  for  their 
payment,  said  :  "  The  prohibition  of  the 
('Oustitution  agninst  the  passage  of  laws 
impairing  tlie  obligation  of  contracts 
applies  to  the  contracts  of  the  state,  and 
to  those*  of  its  agents  acting  under  its 
authority,  as  well  as  to  the  contracts  of 
individual;*.  *  *  ♦  Tlic  ideas  of  validity 
ami  remedy  are  inseparable,  and  both 
arc  parts  of  tlie  obligation  which  is 
guarantcc<t  by  tlic  Constitution,  "^riie 
obligatiuii  of  a  contract  is  the  law  which 
hindu  the  parties  to  ]K'i*forin  their  agree- 
nicnr."  The  act  wjis  necj»nlingly  de- 
clared unconstitutional  and  inoperative, 
and  a  wandntHwt  onlered  to  levy  and 
colk«ct  a  tax.  Under  tlie  reasoning  of 
this  opinion,  it  is  diifii'ult  to  sec  how, 
if  no  coiitcniporaiieous  aci  of  re-incorpo- 
ration of  the  same  ])eoplc  and  territory 
had  heen  passed,  and  no  provision  made 
for  the  payment  of  debts,  the  conclusion 
could  be  escai)ed  that  the  repealing  act 
was  void  becnnsc  of  its  conflict  with  tlic 
constitutional  inhibition  against  impair- 


ing the  obligaliiw  of  contract?.  While 
the  citT  existed  the  creditor  couM  mover 
judgmmty  and  by  w.amdammt  coBpel  the 
levy  and  eoUectioD  of  taxes  for  its  satis- 
factioo.  This  was  llie  renedy  which 
guaranteed  the  oU^atioB  of  die  con- 
tract ;  If  it  *vere  gone,  and  nothing 
snbatantianj  as  effictent  snbstitnled,  Hw 
obligntion  of  the  oontnct,  t.  e.  tbe  legal 
prooess  and  remedy,  which  alone  ogb- 
peb  die  debtor  to  peifmm  his  agreeBcnt, 
is  not  only  impaired,  bnt  entir^  de- 
stroyed. No  such  extreme  rcMirt,  how- 
ever, seemed  oeocssaty  in  tins  case,  as 
the  identity,  continuity  or  sneccasorsfaip 
of  the  two  corporations  was  erident,  and 
left  the  court  an  easy  way  oof  of  the 
apparent  dilemma  of  deciding  an  act  of 
repeal  of  the  municipality  unconstitn- 
tional,  or  of  permitting  the  impairment 
of  a  contract  diereby  ;  and  this  was  hj 
reviving  against  tlie  successor  in  fttft 
and  in  right  and  power,  as  the  successor 
also  in  liabilitv  and  dutv.  The  conclu* 
sion  of  Mr.  Justice  Fibld  in  the  J^tua- 
cola  CoMt  cited,  which.  Judge  Coopxa 
says,  is  "  warranted  by  all  the  antbor- 
ities,"  is  predicated  upon  premises  which 
are  as  sound  in  logic  as  safe  in  law  ;  and 
the  reasoning  of  both  judge  and  justice 
would  seem  to  justify  the  conclusion  that 
in  this  case,  as  in  Rex  v.  jRijMore,  3 
Term  Rep.  1 99,  the  new  charter  was  a  re- 
novation of  tbe  old  corporation,  **wirh  all 
the  debts  and  rights  attached ;"  bnt  die 
decision  of  the  question  did  not  demand 
so  much,  and,  as  Judge  Coopku  re- 
marks, there  mny  be  a  grave  question 
of  its  correctness.  Apparently,  however, 
there  is  little  room  to  doubt  the  correct- 
ness of  the  conclusion  that  the  taxing 
district  is  **  the  successor"  of  the  city 
within  die  meaning  of  the  statutes  of 
revivor  in  Tennessee,  and,  as  such,  lia- 
ble to  have  the  suit  revived  against  it 
and  judgment  entered  on  the  debt. 

The  case  of  Afumma  v.  Tkt  Ihlomac 
Company f  8  Peters  281,  wherein  a  re- 
vivor was  refused,  has  some  points  of 
resemblance  to  this  one,  bat  the  points 
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qT  diffiemfeoe  ars  so  mrked  that  it  cwii-      law  Against  a  ci»rporatkNi  ooold  not  ic 
•ol  be  chad  aa  m  precedent.    Therein  it     revired  against  it  alter  its  dissolotioa. 
a  as  deeidM  mkj  that  a  jndgment  at  U.  U.  bfOBUOLL. 

Knoxrilk,  Tenn. 


Supreme  Court  of  Indiana. 
THE  STAT£  OF  INDIANA  v.  CALVIN  SMITH. 

In  aa  ladietBMnt  for  an  assault  and  batterj,  it  is  neeessary  to  allege  that  the 
tonddng,  striking  or  beating  was  done  nnlawfnllj. 

A  eoart  camot  infer  that  a  mde,  insolent  or  angry  toadung  was  also  nnlawfbl. 

It  ia  MM,  howvrer,  neeessaiy  that  the  word  *'«Blawfnl"  shonld  be  ased ;  bat  it 
viU  be  saAcknt  if  another  teim  of  die  same  import  and  meaning  is  employed. 


On  appeal  from  the  Tipton  Circuit 

The  indictment  charged  that  the  appellee,  at  a  time  and  place 
therein  named,  ^*  did  unlawfolly  commit  an  assault  and  battery 
vpon  the  person  of  one  Michael  £.  Stokes,  by  then  and  there,  in 
n  rade,  insolent  and  angry  manner,  touching,  striking,  beating, 
Inmiauig  and  wounding  him,  the  said  Michael  E.  Stokes."  The 
appellee  moTcd  to  quash  the  indictment,  because  it  was  not  averred 
that  the  touching  was  unlawfiil.  The  court  below  sustained  the 
motion,  whereupon  the  state  appealed. 

The  following  is  the  statute  under  which  the  indictment  was 
framed :  ^*  Erery  person  who,  in  a  rude,  insolent  or  angry  manner, 
shall  milawfrdly  touch  another,  shall  be  deemed  guilty  of  an 
aaaault  and  battery,  and  upon  conviction,  shall  be  fined  not  exceed- 
ing one  thousand  dollars,  to  which  may  be  added  imprisonment 
not  exeeedtng  three  months." 

The  opinion  of  the  court  was  delivered  by 

S1.LIOTT,  J. — ^It  is  undoubtedly  true,  as  the  appellee  contends, 

that  an  indictment  for  the  offence  of  assault  and  battery  must  show 

that  the  touching  was  unlawful :  State  v.  Murphy^  21  Ind.  441 ; 

Oranor  y.  State,  89  Id.  64.     An  indictment  which  does  not  show 

.this   leaves  out  an  important  and  essential   ingredi'ent  of  the 

offence :  Howard  t.  StaU^  6T  Ind.  401.     It  has  been  repeatedly 

decided  that  the  court  cannot  infer  that  a  touching  charged  to 

have  been  unlawfrd  was  rude,  insolent  or  angry,  but  that  the 

manner  of  the  touching  must  be  expressly  stated :  Sluuer  v.  State, 

71  Ind.  280;  State  v.  Wrigkt,  52  Id.  807 ;  and  there  is  certainly 
Vol.  ZXX.— 19 
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Stronger  reason  for  holding  that  courts  cannot  infer  that  a  mde, 
insolent  or  angry  touching  was  also  unlawful.  The  preaumption 
is  in  favor  of  innocence  and  of  the  legality  of  facts,  and  the  state 
must  always  show  some  fact  or  facts  countervailing  this  presump- 
tion. It  is  always  necessary,  therefore,  to  show  that  the  touching 
was  unlawful ;  it  is  not,  however,  necessary  that  the  word  *'*'  unlaw- 
fu]"  should  be  used.  It  will  be  sufficient  if  another  term  of  the 
same  import  and  meaning  is  employed:  State  v.  Trulackj  46 
Ind.  289 ;  Sloan  v.  State^  42  Id.  570 ;  Adell  v.  StiUe,  34  Id.  546 ; 
Cander  v.  StatCy  17  Id.  307 ;  Cameille  v.  State^  16  Id.  232. 

The  state  contends  that,  conceding  it  to  be  necessary  to  show 
that  the  touching  was  unlawful,  the  indictment  is  still  sufficient, 
because  that  fact  is  properly  stated. 

The  argument  is  that  the  word  unlawfully  as  used  in  the  dauae, 
^Mid  then  and  there  unlawfully  commit  an  assault  and  battery 
upon  the  person  of  one  Michael  E.  Stokes,"  applies  to  and  quali- 
fies the  allegations,  ^^by  then  and  there  touching,  striking  and 
beating  the  said  Stokes."  The  appdlee,  upon  the  other  hand, 
argues  that  the  word  unlawfully  as  used  does  not  apply  to  the 
specific  acts  of  touching  and  striking  described,  but  that  in  order 
to  have  any  such  fi>rce,  it  should  have  preceded  the  word  touch- 
ing. It  is,  of  course,  immaterial  in  just  what  place  a  word  or 
allegation  of  the  charging  part  of  an  indictment  is  found,  provided 
it  forms  part  of  the  description  of  the  ofience  charged. 

An  ofiience  is  properly  charged  by  a  statement  of  the  material 
facts  which  constitute  it,  and  not  by  the  statement  of  mere  oondn- 
sions  of  law.  The  phrase  *^  did  then  and  there  unlawfully  commit 
an  assault  and  battery  "  is  a  mere  conclusion  of  the  pleader  and 
not  the  averment  of  a  material  traversable  fact.  The  word  unlaw- 
fully, as  therein  used,  is  confined  in  its  application  and  meaning 
to  the  general  conclusion  of  the  pleader  that  the  accused  did  com- 
mit an  assault  and  battery.  The  touching,  striking  and  beating 
are  not  averred  to  have  been  unlawful.  It  is  charged  that  the 
touching  was  rude,  insolent  and  angiy,  but  it  is  not  charged  that 
it  was  unlawful.  The  specific  facts  relied  upon  by  the  pleader 
are.  that  there  was  a  touching  and  that  it  was  angry  and  insolent. 
but  there  is  no  fact  stated  nor  allegation  made  in  that  part  of  the 
indictment  which  describes  the  offence  from  which  it  can  be  con- 
cluded as  a  matter  of  law  that  the  touching  was  not  lawful.  The 
pleader    does,  indeed,   state  generally   his    conclusion   that    the 
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iccased  did  unlawfully  camrait  an  aftsaalt  and  battery,  but  in  stat- 
ing the  facta  which  he  alleges  constituted  the  offence,  he  wholly 
omits  to  charge  the  essential  fact  of  unlawfulness.  If  the  touch- 
ing was  lawful,  no  offence  was  committed,  and  there  is  nothing 
in  the  fiiets  stated  from  which  it  can  be  inferred  that  the  touching 
was  not  entirely  justifiable  and  lawful.  The  facts  as  stated  do  not 
support  the  pleader's  conclusion  that  an  assault  and  battery  was 
unlawfully  oommittcid  and  without  substantive  facts  for  its  founda- 
tion, the  conclusion  must  go  for  naught.  It  was  necessary  to  show 
that  the  touching  was  unlawful,  and  as  the  indictment  fails  to  do 
this,  the  motion  to  quash  was  properly  sustained. 

Judgment  aifinned. 


A  reecBt  writer  npoa  erimiiMl  pletil-  erer  this  may  be,  it  will  be  eeen  thet 

mgj  refening  to  the  ue  of  the  word  the  rale  is  comedy  laid  down  in  the 

"ulawlnnj,"  Mjv:  "The  word  *nn-  case  reported,  and  is  nnirersally  fol- 

lawfvlly  *  is  not  oAen  of  much  raloe  in  lowed  by  the  covrti. 

in  jndictoeBt ;  it  only  asserts  a  oonela-  Hawkins  says  he  can  And  no  express 

lion  of  law,  wfaichy  if  it  arises  out  of  the  anthoiity  for  the  nse  of  the  word  '*  nn* 

fccts  set  forth,  is  nnnccessary  ;  and,  if  it  lawfolly  "  at  oonmon  law  :   ml.  ii.,  ch. 

tes  not,  is  insnfieient.    Bat  if  a  stnt-  S5,  sect.  M ;  aad  he  dtes  1  Keble  SSa, 

He,  in  describing  an  oflbaoe  wUeh  it  and  1  Keble  719.    The  point  k  not  ex- 

creates,  nsea  that  word,  an  indietment  prcssly  adjndicated  in  these  cases.  There 

teaed  OB  tibe  statute  is  bad  if  that  counsel  raised  this  (among  seTcral  other) 

weid  be  omitted,  and  it  is  generally  best  objections  to  the  indictment,  hot  all  their 

to  insert  it,  especially  as  it  i»eelndes  aU  objections  were  oTcrrnled  without  refor- 

legsl  Bicam  for  the  crime  :'*  Hoard  on  ring  to  any  of  them  specially.    And 

Crinunal  Pleading  199.  Hawkins  says  it  was  expressly  held  that 

A  dear  distinction  is  here  drawn  bo-  its  nse  was  not  necessary  in  an  indict- 

tween  tfie  nse  of  the  word  in  a  common-  ment  for  a  riot,  because  the  act  iti*c)r 

kwlndietmeat  and  one  founded  upon  a  contained   in  the  indictment  so  phiinly 

This  distinction  is  drawn  by  appears  to  be  nnlawfol ;  dting  1  R.  Abr. 


die  judges  in  the  early  English  reports,  SS ;  Cro.  C.  C.  43.    At  an  eariy  day, 

and  nodced  by  all  writers  upon  criminal  in  Indiana,  the  Supreme  Court,  speak- 

law.    The  absolute  necessity  of  the  use  ing  of  a  common-law  indictment,  sai«1 : 

of  the  word,  or  its  oqniTalent,  in  de-  <'An  indictment  must  set  forth  an  nn> 

scribing  statutory  crimes,  seems  to  have  lawful  killing  or  it  will  be  dcfoctiTc. 

been  hdd  necessary  because  the  statute  If  it  docs  describe  the  nmnncr  of  killing, 

introduced    a   new   crime,    made   that  w>  an  to  show  clearly  that  it  was  nnlaw- 

which  befon  was  not,  and  the  ful,  the  insertion  of  die  word  *  unlawful' 


fionrt  would  not  hold  an  act  criminal  is  unnecessary;  and,  if  it  does  not  so 

unlem  it   was   so  spedfieaUy  alleged,  describe  the  killing,  the  word  '  unlawful' 

Snoe,  in  many  states,  all  crimes  are  would  not  aid  the  description :  Jerry  t. 

itstatory,  it  would  seem  that  die  rule  Hie  Suae,  1  Blackf.  395.     This  case  is 

is  followed  while  the  reason  for  its  use,  approved  in    Weinzorj»flin  r.   Slate,   7 

between  general  and  Blackf.  195,  although  a  different  rule  is 


f^^flftiwif^  crimes,  bad  ceased.    How-     smd  to  preyail  in  indictments  founded 


196 


STATE  OF  INDIANA  r.  SBflTH. 


on  a  criminal  statate.  So  in  State  ▼. 
Brag,  1  Mo.  180,  the  word  **  unlaw- 
fully '^  was  held  not  necessary  :  Slate  t. 
William,  S  Foster  (N.  H.)  321.  And 
where  a  statute  merely  divides  a  com- 
mon-law  crime  into  degrees  and  appor- 
tions the  punishment,  the  indictment 
does  not  follow  the  general  rule  con- 
cerning statutory  offences  ;  charging  the 
crime  as  a  common- law  offence  is  soA- 
cient :  JJavtM  r.  State,  39  Ind  355. 

Wliere  an  indictment  is  framed  upon 
a  statute  an  entirely  different  rule  pre- 
vntls  as  to  the  use  of  the  word  '*  unlaw- 
fully." **  But  where  ft  statute  uses  the 
word  'unlawfully'  in  the  dcscriptibn 
of  an  offence,  it  is  certain  that  an  in- 
dictment gitMinded  upon  it  must  use  the 
word  iiliriti^  or  some  other  tantamount :" 
2  Hawk.  Ch.  25,  sect.  96  :  CommoHw^th 
V.  TwitckM,  4  Cush.  74  ;  iJurtwt  t.  The 
A(!^«,  Brccsc  (111.),  2d  cd.  25«  ;  Bar- 
her  T.  The  State,  13  Fla.  €75.  No  au- 
thority is  cite<l  to  mainltin  this  propo- 
sition, but  it  is  assumed  as  an  u«|4ies- 
tionable  fact.  Chitty  cites  Bac.  Abr., 
*<  Indictment,"  G,  I,  and  Cro.  C.  C.  43. 
This  p<i8ition  is  not  overthrown  by  the 
case  of  Beatmn  r.  RmAforih,  2  Ifarsh. 
(Eng.)  362,  which  was  a  case  founded 
upon  a  penal  statute  ;  nor  by  Dong.  699, 
Raicliffe  v.  Eden,  Cowp.  485,  or  by  The 
King  V.  Judd,  2  T.  R.  255  ;  see  King 
V.  Burnett,  4  M.  &  S.  272  ;  WeimorpJIm 
V.  The  StaU,  7  Blackf.  195.  Where  the 
words  of  a  statute  were,  **  if  any  father 
shall  have  sexual  intercourse  with  his 
daugliter,  knowing  her  to  be  sndi,"  and 
tlip  indictment  alleged  that  the  defend- 
ant A  uniawfidfff  did  have  sexual  in- 
tercourse with  his  daughter  B,  the  said 
B  then  and  there  knowing  that  she,  the 
said  B,  wus  his,  the  said  A's  daughter,*' 
it  was  held  that  this  was  insuAcient, 
as  not  containing  the  averment  of  the 
knowledge  of  relationship.  The  word 
**  unlawfully''  was  not  equivalent 
to  the  words  of  the  statute,  did  not 
constitute  such  averment,  and  added 
nothing  to  tha  indictment:  WilHamtr^ 


State,  2  Ind.  439.  Bat  it  ww  Md  tM 
in  an  indictment  baaed  upon  a  italnta, 
*'ir  any  person  shall  make  an  awaulS 
with  intent  to  commit  mnrder,"  ftc, 
the  wofd  ^*  unlawfolly "  was  aniieces- 
sary:  State  v.  WiiHamt,  3  Foster  (N. 
H.)  321  :  sol  in  Cappe  t.  State,  4  Iowa 
502.  And  it  was  said,  is  United  Statee 
r.DnaooU,  1  Low.  305,  thas  ''the  word 
'  nnlawfnl^ '  is  not  often  of  much  Tains 
in  an  indietmont."  This  was  spokea 
with  reference  to  an  indictment  framed 
upon  a  statute.  In  other  cases  its  use 
has  been  held  ncotssarv :  CMnmemceaUk 
T.  Shales,  13  Allen  554.  And  alleging 
that  the  act  was  done  unlawfnlly  does 
not  dispense  with  a  statemeaf  of  the 
facts  constituting  the  offence:  Coat- 
momtealth  v.  Bymee,  126  Maas.  248. 
But  if  the  statute  does  not  define  tlia 
crime,  but  speaks  of  it  by  name  ooYy,  a 
oommon-law  indictment  Is  suflkaent ;  the 
word  "unlawful"  is  not  essential: 
v.  The  l^opU,  14  III.  499 ;  see 
xorjjftin  v.  The  Stale,  7  Kackf.  195.  In 
a  case  decided  in  1863,  the  Indictm^ 
diarged  that  the  defendant  '^did  then 
and  there  wear,  and  carry  concealed 
about  his  person,  a  dangerous  and 
deadly  weapon."  The  statute  was  thai 
any  one  who  shall  be  convicted  c»f  wear- 
ing, or  carrying  concealed,  any  danger- 
ous or  deadly  weapon  shall  be  fined,  4c. 
The  word  *'  nnlawfnl "  was  not  lued  In 
the  statnte ;  and  it  was  held  that  the 
indictment  was  suiikient :  T%e  State  t. 
Swape,  20  Ind.  106.  So,  wliere  the  in- 
dictment charged  that  A  **did  then  and 
there  strike,  beat  and  wound,  in  a  rode 
and  insolent  manner,  with  intent  then  and 
there,  the  said  B,  purposely,  fcJoqioaBly, 
and  with  premeditated  malice,  to  kill 
and  murder,"  framed  upon  te  statate 
quoted  above,  it  was  a  snfficient  ebaige 
of  assanlt  and  battery :  iStofe  t.  3imrpkf^ 
21  Ind.  441. 

And  the  word  '* nnlawfnl"  may  be 
used  instead  of  another  ledmical  tenn. 
Thus,  It  was  held  synonynova  witii  the 
word  <*iUq^:"  State  t.  Hagwartk,  9 
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%^hm1  $4.  Baft  vhara  tiw  indietMBnt 
•noged  tlMft  tbB  Mt  WM  done  **  Mam- 
•Hijy  TQivataiilj  and  BUiUcioiitlTy** 
foonded  «paa  a  aUtafee  dial  declared 
die  ad  9UM  be  done  ''  anlawfiilly  and 
■lallciowriy,"  the  words  vaed  were  nol 
aa  eqwraleot,  and  the  indictiiieDt  was 
held  Ud:  Bex  t.  Turner,  R.  4  ML  C. 
r.  B.  199 ;  4  C.  4  P.  S49  ;  I  Lewin  9. 
8cs  tl»  wofd  **fcloidowl7"  was  held 
wH  te  eqwTaleat  of  "  onlawfUly  and 
■aUcMMulj :"  t  Rosi.  Cr.  1096 ;  Res 
T.  TWiMT,  1  Ifbody  C.  C.  999  ;  Bm  t. 
itjfwt,  1  Id.  19.  Where  an  indidMetti 
chaffed  that  the  defemlaBt  <*wilflillj 
ohrtrwded  the  pnUk  road,  Ac,  eon- 
tnxj  to  the  Inw,"  it  la  a  snficient  arer- 
oMMt  Aaft  the  act  was  done  nnlawftdl j ; 
O^^  T.  iSfeate,  4  Iowa  909.  The  words 
**  wroaglUly  and  injnrionslj  "  are  the 
eqniTalent  of  ''nnlawfiillj"  in  an  in- 
diitf  ait  for  maintainhii;  a  nnitanee  in 
a  higfawmf :  StaU  r.  Vermotd  Ceedral 
BaSrted  Ch.,  1  WiDiaM  (Yt.)  108. 
"With  intent  to  commit  a  ielonjr"  is 
snhitMifiallythe  aame  as  <*felooio«s])r:" 
DSard  r.  SMs,  9  Heisk.  990.  Arer- 
ring  that  the  act  was  done  "  malicionsly 
and  witfaont  any  lawftd  justification  "  is 


the  eqniTalent  of  the  aTerment  that  it 

was  done  ''  nnlawfhlly :"  niwsinwii ftt 

T.  Tlba^Moa,  109  Mam.  499. 

Where  a  statute  makes  the  doing  of 
an  act  <'  wiUUIjr  and  amlicioasljr "  crim- 
inal,  it  will  not  be  sniifeient  in  the  in- 
dictment to  chaige  that  it  was  done 
*'  fUonionsly,  nnlawftdly  and  wilfnlly :" 
6faiC0  T.  (%M,  94  N.  H.  Ill ;  nor  is 
**nnlnwlhllj  and  malicioosly"  the 
e(|UTalent  of  ''wilftiUj  and  maU- 
oionilx :"  SkiU  ▼.  Atmey,  90  Me.  410. 
8o,  "fekmionsly'*  la  not  only  tantn- 
■Mwnt  to  '*«nlawMly,"  bnt  is  swoid 
of  ftir  more  extenslTe  and  crimiiial 
meaning:  Weuuergfim  ▼.  The  Skde^  7 
Blacfcf.  199 ;  Sloan  t.  StaU,  49  Ind. 
970;  Crrwr  r.  State,  90  Id.  997; 
Bsasvrs  ^  StaU,  59  Id.  990 ;  Slmn  ▼. 
Suae,  99  Id.  490.  *<  Unlawfully  and 
lekmioasly  *'  are  more  than  the  equiva- 
lent of  <* falsely:"  Slate  r.  Doric,  9 
Blaekf.  999.  lu  StaU  t.  Mmpk^f^  91 
Ind.  441,  it  is  said,  *'  one  man  cannot 
strike  another  with  the  malicions  and 
premeditated  intent  to  murder  him — 
mnrdor  being  a  technical  term — without 
so  doing  unlawfully.'* 

W.  W.  Thouttov. 
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surmsMS  court  or  the  united  states.' 

8ufrbme  court  of  errors  of  connecticut.' 

supreme  court  of  illinois.' 

courts  of  appeal  of  louisiana.* 

supreme  court  of  rhode  island.* 

supreme  court  of  wisconsin.* 

Acknowledgment. 
jEbHfeii90  io  Iwipeaeh. — Id  the  absenoe  of  evidenoe  of  fraud,  con- 

'  Ptepared  ezpffessly  lor  ihb  American  Law  Register,  from  the  original  opinions 
9M  during  Oct.  IVrm  1981.     The  cases  wtU  probably  appear  in  14  or  IS  Otto. 

*  From  John  Hooker,  Bsq.,  Reporter ;  to  appear  in  48  Connecticut  Reports 

*  Fhmi  Hon.  K.  L.  IVeaman,  Reporter  ;  to  appear  in  101  Illinois  Reports. 
Hon.  Frank  llcOloin,  Reporter ;  to  appear  in  vol.  1  of  hu  reports. 


*  From  Arnold  Green,  Esq.,  Reporter  ;  to  appear  in  18  Rhode  Inland  Reports. 

*  'From  Hon.  O.  M.  Conorer,  Reporter  ;  to  appear  in  59  or  54  WU.  Reports. 
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Bpiraoj  or  overreacbing  of  any  kind,  or  anytbiDg  casting  a 
upon  the  integrity  or  honesty  of  the  ceitifying  offioery  and  wliea  the 
certificate  of  acknowledgment  of  a  deed  is  in  conformity  witli  the 
statute,  it  cannot  be  impeached  by  merely  n^;atiTing  the  facts  therein 
sUted  :  Siraneh  t.  HaUunoay,  101  TIL 

As  between  the  former  owner  of  land  and  an  innocent  purcbaser 
under  a  deed  of  trust,  before  the  title  of  the  latter  can  be  defeated  by 
impeaching  the  truthfulness  of  the  certificate  of  acknowledgment  to  the 
trust  deed,  the  evidence  must  be  clear  and  condvsiTe,  excluding  CTcry 
reasonable  doubt :  Id, 

Agent. 

Fwrehane  by — LiahiH^  of  UndisdoMtd  Principal. — ^Wbere  goods  are 
sold  to  a  person  who  is  in  fact  an  agent  of  another,  and  on  his  credit, 
but  without  knowledge  of  tbe  agency  on  the  part  of  the  aeller,  the 
latter  has  the  right  to  elect  to  make  the  principal  his  debtor  on  dis- 
coTcring  him  :  Merrill  ▼.  Katyan,  48  Conn. 

And  the  same  principle  applies  where  the  seller  is  informed  at  the 
time  of  the  sale  that  the  buyer  is  an  agent,  but  is  not  informed  who 
the  principal  is :  Id. 

And  where  the  seller  takes  the  promissory  note  of  the  buyer  for  the 
goods,  with  knowledge  that  he  is  an  agent,  but  without  knowledge  who 
is  the  principal,  he  is  not  debarred  thereby  from  electing  to  make  the 
principal  his  debtor :  Id. 

Arbitration. 

Provision  for  in  Contract — Effect  of —  Waiver. — Where  parties  defi- 
nitely agree  in  their  contract  to  submit  all  differences  which  may  arise 
thereunder  to  arbitration,  this  stipulation  is  binding,  and  either  party 
appealing  to  the  courts,  before  submitting  to  or  tendering  arbitraUon, 
will  be  dismissed  :  Afford  ▼.  Tiblier,  1  M<K}loin. 

Such  a  defence,  however,  is  waived  wbere  tbe  party  sued  appears 
and  presents  his  defences,  without  specially  pleading  this  objection :  Id. 

Bills  and  Notes. 

Acceptance — Obligation  of  Acceptor. — A  psrty  accepting  a  com- 
mercial draft  or  bill  of  exchange  guarantees  the  right  of  the  drawer  to 
execute  it,  and  the  genuineness  of  the  signature.  In  innocent  bands, 
this  guarantee  extends  to  the  question  of  an  agent's  authority  where 
the  draft  is  drawn  by  procuration.  It  does  not,  however,  operate  to 
protect  the  person  who  originally  receives  the  paper  and  is  so  charge- 
able with  the  obligation  of  making  due  inquiry:  A^d  v.  EUis^ 
1  McOloin. 

GoNFLiCT  OF  Laws. 

Adopted  Child — Right  of  Inheritance.— The  rights  of  inheritance 
acquired  by  an  adopted  child  under  the  laws  of  another  state,  where  he 
was  adopted,  will  be  recognised  and  upheld  in  this  state  only  so  far  as 
they  be  not  inconsistent  with  our  laws  of  descent,  so  that  if  such  child 
cannot  take  by  descent  by  our  statute,  it  cannot  take  at  all,  no  matter 
what  may  be  the  law  of  the  state  where  the  adoption  was  made : 
Keegan  v.  Geraghty,  101  111 

As  against  an  adopted  child,  the  statute  should  be  strictly  construed 
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IS  being  Id   derogation  of  the  genenl  law  of  inberitaaee,  which  is 

Atnral  relatiooship,  aod  ia  a  rule  of  sncceasic 

lioh  has  prevailed  ftom  time  immemorial :  Id. 

CONfitlTUTIONAL    LaW. 


LiqwoT9 — Statutory  I^romaion  om  to  Proof  of  Sale, — 
Pab.  Laws  B~  L,  cap.  797,  seet.  4,  of  March  18th  1880,  proTidea:  '« It 
shall  not  be  seeessary  to  prove  an  actual  sale  of  the  liquors  ennmerated 
in  sects.  18  and  19  of  said  ehiqMer  608,  in  any  baiiding,  shop,  saloon , 
place  or  tenement,  in  order  to  establish  the  fact  that  any  of  said  liquors 
are  tliere  kept  for  sale;  but  the  notorious  character  of  any  such 
pieauecs,  or  the  notoriously  bad  or  intemperate  character  of  persons 
frequenting  the  same,  or  Uie  keeping  of  the  impleraents  or  appurte- 
nanoes  usually  appertaining  to  grog-shops,  tippling-shops,  or  places 
wheie  such  liquors  are  sold,  shall  be  prima  facie  evidence  that  said 
liquofs  are  kept  on  such  premises  for  the  purposes  of  sale  within  rhis 
state/'  Held,  UDConstitutional,  in  depriving  the  accused  of  the  pro- 
tection of  the  oouiinon-law  principle  that  every  person  is  to  be  pre- 
sumed innocent  until  he  is  proved  guilty,  and  in  violating  the  provision 
that  an  accused  shall  not  "be  deprived  of  life,  liberty  or  property, 
unless  by  the  judgment  of  his  peers  or  the  law  of  the  land :"  State  v. 
BenMk,  13  B.  I. 

GOMTBAOT. 

Fmhare  of  0(m$ideratiom.^^A.  sold  certain  goods  to  B.,  uking  in 
puyawt  the  standing  wood  on  a  farm  -held  by  B.  Of  this  standing 
wood,  She  nmonnt  brought  to  market  by  A.  only  paid  the  outlay  made 
ftw  ewtting  and  hauling,  and  the  trade  with  B.  was  made  pending  equity 
ptgceniingi»  which  involved  the  title  to  the  farm,  and  which  resulted 
Mkemsly  tn  B.  HM,  that  there  wss  a  total  failure  of  conaideration 
hr  ike  geods  sold  by  A.  to  B.  HeUjfmrtker,  that  A.  could  maintain 
sssaapnit  against  B.  for  the  value  of  these  goods :  Peekham  v.  Kieman, 
18  B.  I. 

Airdkise  of  Stock  on  Margin — Etfidenee  of  meaning  of  *^  Marpn** — 
IF^fsrinf  Contract —  Vkmry, — ^The  defendant  wrote  the  plaintiffB,  who 
were  etoekbrokers  in  the  ciu  of  New  York — "  I  want  to  buy  say  one 
hundred  shares  Union  Pacific  stock  on  margin.  You  will  take  91000 
InS  WMmgage  N.  York  ft  Oswego  R.  B.  and  do  it  V*  The  plaintiffs 
replied  that  they  would,  and  at  once  bought  the  stock,  nod  soon  after 
sold  it  by  the  defendant's  order  at  a  profit.  Other  stocks  were  after- 
warda  bought  apd  sold  by  the  plaintiffs  for  the  defendant  under  the 
same  nrrauffement,  resulting  in  a  final  loss,  exceeding  the  value  of  the 
Bccurity  held,  and  the  plaintiffs  sued  for  the  balance.  Hdd,  1.  That 
evidenee  waa  admissible  on  the  part  of  the  plaintiflb  to  show  the  mean- 
ing of  the  words  "  on  margin,"  that  term  being  used  by  stockbrokers 
and  having  acquired  a  special  aod  well  understood  meaning  in  their 
business  2.  That  the  contract  not  being  one  for  the  mere  payment  of 
differences,  but  the  defendant  having,  through  the  plaintiffs  as  bis 
agents,  actually  purchased  the  stock,  which  was  delivered  to  them,  and 
which  they  were  ready  to  transfer  to  him  on  payment  of  the  purchase- 
money,  it  was  not  a  gaming  contract :  Hatch  v  Douglai^  48  Conn. 

The  custom  of  stockbroken  to  debit  and  credit  interest  monthly, 
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computing  intorest  on  balances,  does  not  necesaarily  inTolve  wavrj,  « 
the  balances  may  be  paid.  But  if  the  taking  ofanch  interest  wonld  be 
usury,  it  is  only  a  question  of  the  allowance  of  it  by  the  covrt,  and 
does  not  affect  the  contract  for  the  purchase  and  sale  of  the  stocks,  as 
it  is  wholly  outside  of  it :   Id, 

SUptilation  for  Particular  Meamremtnut. — A  clause  in  a  coutract  of 
sale,  that  the  measurement  shall  be  by  a  person  named,  is  obligatory,  in 
deftiult  of  fraud  or  error  alleged,  such  as  would  justify  rescission  ;  Dan- 
ner  ▼.  OHi,  1  McGloin. 

A  simple  averment  in  the  answer  to  a  suit  upoB  suck  a  written  eon- 
tract  that  the  measurement  is  not  correct,  according  to  a  particular  ruW 
or  method  not  specified  in  the  agreement,  will  not  warrant  the  introduc- 
tion of  evidence  to  contradict,  annul  or  amplify  the  contract:  Id. 

CORPOEATION. 

TVans/ers  of  Stock — Failure  to  Record — Attachment. — B.,  owning 
certain  corporate  shares,  transferred  them  on  the  books  of  the  cor- 
poration as  collateral  security  to  O.  The  arrangements  between  B. 
and  O.  being  ended,  6.,  at  B/s  request,  endorsed  and  transferred 
the  certificate  of  the  stock  to  D.,  a  creditor  of  B.  Before  any 
transfer  had  been  made  on  the  books  of* the  corporation  from  G.  to  D. 
the  stock  was  attached  as  the  property  of  B.  by  B/s  creditors.  The 
charter  of  the  corporation  contained  no  provision  as  to  the  transfer  of 
stock,  but  the  by-laws  provided  that  "  all  transfers  of  stock  ahull  be 
made  in  the  books  of  the  company/'  On  a  bill  in  equity  brought  to 
establish  the  lien  of  the  attachment,  heU^  that  in  the  absence  of  a 
fraudulent  intent  on  the  part  of  B.  in  the  transfer  of  the  Mock  the 
attachment  could  not  be  sustained.  Held,  further,  that  at  the  time  of 
the  attachment  B.  hud  neither  the  legal  title  to  the  stock  which  was  ia 
6-,  nor  the  equitable  title  which  was  in  D. :  Beclnoith  v.  Burrou^h, 
13  R.  I. 

Covenant. 

What  nmoiints  to. — Neither  express  words  of  covenant  nor  any  par- 
ticular worJs.  nor  any  special  form  of  words  are  necessary  in  order  to 
charge  a  party  with  covenant.  Sometimes  words  of  proviso  and  con- 
dition, or  even  recitals,  will  be  construed  into  words  of  covenant,  such 
being  the  apparent  intention  and  meaning  of  the  parties:  Haley.  Fiuchy 
S.  C   U.  S  ,  Oct.  Term  1881. 

Covenant  will  nut  arise  unless  it  can  be  collected  from  the  whole 
instrument  that  there  was  an  agreement  or  promise  or  engagement  upon 
the  part  of  the  person  sought  to  be  charged  for  the  performance  or  non- 
performance of  some  act :   Id. 

m 

Criminal  Law. 

New  Trial — For  Newly- Ditcovered  Evidence. — A  new  trial  will  not 
be  granted  on  the  ground  of  newly-discovered  evidence,  where  it  does 
not  appear  but  the  evidence  might  have  been  had  on  the  trial  by  the 
exercise  of  reasonable  diligence,  nor  where  such  evidence  ia  in  ita 
nature  impeaching  only  :    Tohin  v.  People,  101  III. 

New   Trial — After- Di$covered  Evidence. — The  rules  with  regard  to 
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petitMWAviqv  tiiali  tammwipiitoa^tmi  nrideDoe  in  oivil  euea,  applj 
tA  MttlP^tlelMM  rpcriaMai^Hni'iaMMto  v.  The  Stale,  48  Conn. 

And  tbflf  appljT  eqntUjitiTiibpital'/cues;  although  as  ao  error  ben 
wovld  b«  renediless,  the  «onrt  will  b«  more  iDciined  to  give  the 
petitioaer  the  benefit  of  ■^Monbt'that  Baj  be  raiset^in  their  mtDda 
bfiiha. iiftw''aTidfl'W :  li^-.-.-  a  '.-,  -   - 

Klt'WitM-of'tktt^Riiltn  ^bfi-tihs .«vidci>oe  tuuat  be  auSdent  to  ehange 
theawnU  if '»  le^.  tnj||ifhpi^4ibe  M^^t'' 

.'WayftjFifrt  'TbhwfV-Ma  ^  4it«Nai  jtyared.— In  an  action  for  an 
ujaijr  to  i^iBtir*  maMiifiloM  MUiiA  Ap  4i*d,  and  which  ia  alleged  to 
hare  beeo  caused  bjf  a  dercct'iTc  highwa/^  it  wai  error  to  admit  e 
denee  of  the  value 
JDiiervened  between  t1 
vieea  ia  tiking  care  of  her:"'  Pa^e  t.  Towk  of  S*mpt^,  bS  or 64^1  a. 

Wher«  [be  verdict  in  auch  a  case  necotarilj  incTndea  the  Talae  of 
the  aoitnal  at  ihe  time  of  tbc  injury,  and  abo  a  considerable  aum  for 
tbe  loeaof  her  ose  sfter  the  injarj,  ihe  damagea  will  be  regarded  aa 
WfffT«^^.;    „,-  ,,„.,,,^    .. 
.:.oj    v-.^ifankadtoOiiriMtiip.     aMAuiaiKiaiuf  Wi/e. 

Oomtnct/or  Oatutruelio*  of  CKdUil-^f^ymenl—Ajreemeitt  tluit  Tltk 
tlu^  ret  M  Bw/tr. — Whnre  one  contrttcta  with  another  for  a  chattel 
■ot  in  ezialence,  bdt  to  be  nadefbr  btm,  though  he  pays  the  whole 
prfW^ik  •dMboe  ar^fiMK-tHnftit*  tint*  aa  the  work  progreaaea,  he 
■«dain*'b&lid»iniba.Bkaltil-o»til  it  H-hiihed  and  delivered  lo  biw, 
nnleaa  a  contrarj  intent  is  expreaaed  :  Shaw  v.  Smith.  48  Conn. 
'  AMIiwbwvthelfMniea  if^  dtattbe  title  shall  at  once  vest  in  the 
iN^eft'Ao.illiit'  tUtMUji*  oniplflle  na  ^l^tween  the  parses,  jet  the 
retention  of  ^daseaaiori' bf  ^tbe  niakcrjlcavea  the  chattel  open  to  attaeb- 
l»M(fiir!*ecredi*OTi  of. the  letter:    I4.         , 

^  •8^'«f-i^riifatg  m6tfa.im&mtttM-T~Chang«  of  J'oMeuion.—By  a 
•OHitaWlclMbwB'AJwad  Bi;  all  lh»«olla  thereafter  foaled  b/ certain 
IUi«l8bldbp'B..ta'Ai,and4«p(ib  B.'sBtableB  under  A. 'a  care  were  to 
belong  to  A.  Btii/  1.  VhH.a  valid  sale  could  be  made  of  the  cotla 
before  tbej  were  foaled.  2.  That  the  qneition  of  retention  of  posaeseion 
bj  B.  eonld  not  apply  ttf  IheUl'aa  tbay  were  not  in  Existence  when  the 
naOM  Vietvaohl,^ A.  jifldthp  contract  pade.  3.  That  it  was  notini- 
ffOt^aljitfOB  a  que^ion  between  A.  and  the  creditors  of  B.  as  (o  the 
Wl>|.t9:ti)e.,<M;lL^,wh«tiMr' there  bad  been  a  legal  and  visible  change  of 
fflUmfiiPIl  a«  ta  ^  i")*^? ;  flfi^l  T.  ^>^  i^  Conn. 
'''''"'-   I>ibB6mHt'a''E«TAn.    See  IFiZf. 

"flmtUlF  DOMJUM. 

'    Bifkma]!*—  iBlntU^Um  Jbf    RaOnaa    Parpota—Ruemt   0/  use 

fi'rtniM.'^A  gAnt  4f  ffUivt  toa  railrad  «0Bpanj  to  eonatniet  ite  rond 
Mil  vr  -meMM  M.ntA'^'or'  higbwaj  wUeh  the  route  of  iu  road  may 
flAeHwH.'tlie  «(Mpimi«ott^tOTWlote  tlie  road  or  highway  to  iie  former 
mimr.-i*  in  •;  ■ttfeiMC  mMmer  not  16  inpMiT  ila  oaefnlnees,  ia  eqniraleiii 
loaliowinga  joints  Af  Ike' b{gln*^'by  tbe  company  with  the  pnblie, 
T«u  XXX.— M 
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pruteciing  its  uses  as  an  ordioaiy  k^hway  agaioflt  any  impainneBlb  II- 
does  not  authorise  a  ase  to  the  azolmioo  &[  ordinaiy  timTel  theraoB : 
F.,  Ft.  W.  df  a  Railroad  (Jo.  ▼.  Reich,  101  UL 

Equity.    See  Wnx. 

Remedy  to  compel  Issue  of  Corporate  Bonds. — A  oornt  of  ekanoeiy 
has  no  jurisdiction  to  entertain  a  bill  to  compel  the  corporate  avtboritiet 
of  a  town  to  issue  and  deliver  its  bonds  in  piursuaDoe  of  a  Tole  to  aid  in 
the  construction  of  a  railroad.  The  proper  remedy  is  by  mandamus. 
Such  court  has  not  the  power  to  compel  the  performance  of  oontraeia 
for  the  payment  of  money  or  to  give  notes  or  bonds  :  The  CSdeagOj  D, 
ik  V,  Railroad  Co.  v.  Tovm  of  St.  Anne,  101  111. 

Action  to  Remove  Cloud  npon  Title — By  whom  Mamiaimahie-^ 
Parties. — Where,  the  facts  which  reader  ao  aaserament  apoo  land 
invalid,  are  not  matter  of  record,  an  action  to  prevent  a  cloud  upon  the 
title,  by  setting  aside  the  assessment,  may  be  maintained  either  by  the 
present  owner  of  the  land  in  possession,  or  by  one  wlio  has  eoBTcyed 
it  by  warranty  deed  with  full  oovenanta :  Pier  v.  Fond  dm  Lmc  Cb., 
63  or  54  Wis. 

In  such  an  action  by  the  grantor,  the  grantee,  though  a  proper  is  wA 
a  necessary  party,  especially  whore  pnreels  of  the  kod  hare  boea 
granted  to  many  persons  severally  :  Id* 

Eyidxmox.  \ 

Officet^s  Return. — ^An  ofiicer's  retuni  is  oTidoooa  of  tlio  frsU  stolid 
in  it  only  so  far  as  the  return  is  responsive  to  the  writ :  Parkmr  ▼. 
Palmer,  13  B,.  I. 

Hence,  when  to  a  writ  of  replevin  an  oftcer  made  rslnm  thnt  he 
found  the  goods  in  the  town  of  H.  MM^  that  the  reinm  was  not 
evidence  that  the  goods  were  found  in  the  town  of  H. :  Id. 

Parol  Evidence  to  add  to  Written  Contract, — Wher^  a  eootraet  is 
reduced  to  writing,  which  purports  te  contain  the  whole  eonlraet,  and 
it  is  not  apparent  from  the  writing  itself  that  anything  is  left  ool  to  bo 
supplied  by  extrinsic  evidence,  parol  evidenee  to  vary  or  aM  to  ito 
terms  is  not  admissible :  HeU  v.  Seller,  53  or  54  Wis. 

Former  Adjudication. 

Judgment — Not  binding  on  Strangers  to  the  Action. — One  not  a 
party  to  an  action,  nor  notified  of  its  pendency,  having  no  opportunity 
or  right  to  control  the  defence,  to  introduce  or  cross-examine  witnqpseSy 
or  to  prosecute  a  writ  of  error  from  the  judgment  therein,  is  not  bonnd 
by  such  judgment:  Hale  v.  Finch,  S.  G.  U.  S.,  Oct.  Term  1881. 

Frauds,  Statutr  or. 

Guaranty  of  Note  given  for  Ouarantor*s  Debt. — ^Where  a  debtor 
induces  his  creditor  to  take  in  settlement  of  the  indebtedness  the  note 
of  a  third  person,  with  such  debtor's  guaranty  of  its  payment,  not  sUting 
the  consideration,  this  is  in  effect  a  promise  by  such  debtor  to  pay  his 
own  debt  in  a  particular  manner, and  is  not  within  the  Sutute  of  Franda: 
Eagle  M.  da  R.  Machine  Co.  v.  Shattuck,  58  or  64  Wb. 
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OUAftDIAN  AMD  WaED. 

Leate  of.  Wardk'  Lamd  wUkoui  approv&i  by  ProbaU  (hurt^  Validity 
of. — A  lease  of  property  by  a  widow  in  her  own  right,  and  u  guardian 
for  her  minor  children,  cannot  be  aToided  by  the  lcB8e0  for  want  of  ita 
apprond  by  the  Probate  Oonrt.  A  lease  executed  by  a  guardian  in 
behalf  of  his  wards  for  a  term  not  exceeding  their  majority  is  valid, 
unless  diaapproTcd  by  the  Probate  Court.  -  The  approval  of  that  court 
is  not  CMentUl  to  the  validity  of  the  lease :  Field  ▼.  Merrick,  101  111. 

HUBBAHD  AND  Win. 

Divoree — Opening  of  Dtertt, — A  decree  of  divorce  is  subject  to  the 
order  of  the  court  during  the  term  at  which  it  is  entered,  and  may  on 
proper  application  and  for  good  reasons  be  reopened  and  reheard  during 
sneh  term :  Mwnford  v.  Mumford^  18  R.  I. 

Such  a  decree  will  not  be  reopened  at  the  request  of  a  respondent 
whose  conduct  during  the  proceedings  has  shown  a  wish  to  cause  delay, 
and  who  has  been  guilty  of  fitlse  pleading :  Id. 

Qmoey^nce  by  Huthand  to  Wife — Bona  fidei — Burden  of  Proof . — 
In  an  action  between  a  wife  and  her  husband's  creditors,  where  she 
claims  property  in  dispute  by  purchase  from  her  husband,  the  burden 
is  upon  her  to  prove,  by  clear  and  satisfactory  evidence,  that  such  pur- 
chase was  made  in  giood  faith,  for  a  valuable  consideration  paid  out  of 
her  separate  estate,  or  by  a  third  person  for  her ;  and  the  same  rule 
applies  to  one  who  took  from  the  wife  with  notice :  Horton  v.  Dewey ^ 
S8  or  54  Wis. 

In  such  a  case,  a  mero  rocital  of  a  valuable  consideration,  in  the  bill 
of  sale  from  husband  to  wife,  will  not  support  a  verdict  in  her  favor :  Id. 

Imsurancs. 

MiUudl  Company — A$9e99meni — PUadiny. — A  certificste  of  member- 
ship in  a  mutual  life  insurance  company  provided. that,  on  the  death  of 
the  wife  of  the  plaintiff,  an  assessment  should  be  made  upon  the  policy- 
holders in  the  company  for  as  many  dollars  as  there  were  policy-holders, 
and  that  the  sum  collected,  not  exceeding  one  thousand  dollars,  should 
be  paid  to  him  within  ninety  days  from  the  filing  of  the  proof  of  death. 
HM^  that  a  declaration  containing  no  allegation  of  a  neglect  to  make 
the  assessment  provided  for,  and  assigning  no  breach  except  of  a  promise 
to  pay  one  thousand  dollars  was  fatally  defective,  and  that  the  defect 
was  not  cured  by  the  verdict:  Curtu  v.  Tke Mutual  Benefit  Life  Co., 
48  Conn. 

JuDaMSNT.     See  Former  Adjudication, 

Landlord  and  Tenant. 

iVior  Tenant  holding  Over — Rights  of  Subieauent  Leseee. — A  lessee 
cannot  have  his  lease  set  aside  and  be  released  from  his  covenants  to 
pay  rent  from  the  mere  fact  that  a  prior  tenant,  whose  term  has  expired, 
hclds  over  without  right.  The  l^see,  having  the  right  of  possession, 
should  take  legal  steps  to  obtain  possession  against  such  prior  tenant : 
#&U  T.  iferru^  101  UL 
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LiMiTATioKSy  Statute  of. 

Wka$  Promise  toill  take  Cate  out  of — A  debtor,  whose  debt  was 
barred  by  tlio  Statute  of  Limitatioos,  said  to  his  creditor  with  regard 
to  it,  '*  I  will  pay  it  as  soon  as  possible."  Hdd^  to  be  a  soflicieDi  ae- 
knowledguient  of  the  debt  to  take  it  out  of  the  statute:  NorUm  ▼. 
Shepard,  48  Coon. 

As  a  general  rule  any  language  of  the  debtor  to  the  creditor  clearly 
admitting  the  debt,  and  showing  an  intention  to  pay  it,  will  be  con- 
sidered an  implied  promise  to  pay  and  will  take  the  case  out  of  the 
statute  :  Id, 

Mabtkr  and  Sbrvakt. 

Contract  to  give  Noiiee^^ Forfeitures^  Temporary  ^6amoe.-^An  <^iera- 
tive  in  the  mill  of  the  Flax  Manufacturing  Co.  had  agreed  in  writing 
to  give  **  two  weeks'  notice  of  his  desire  to  quit  the  service  of  said 
company  at  any  time,  or  in  default  of  said  two  weeks'  notice  to  forfeit 
two  weeks  pay."  Held,  that  the  agreement  did  not  apply  to  a  temporaiy 
absence ;  that  in  case  of  a  temporary  absence  without  leave  the  opera- 
tive might  properly  be  discharged,  but  that  there  would  be  no  forfeiture 
under  the  agreement  of  wages  then  earned :  Heher  v.  The  fiax  Man, 
Co.,  13  R.  I. 

Mines. 

Relocation — Annual  Worh-^JUntry — AdM  of  Congrtu, — Where  the 
original  locators  of  a  mining  claim  who  have  neglected  to  perform  the 
annual  work  required  by  the  Act  of  May  10th  1872,  17  sUt.  91,  ch. 
152,  resume  such  work  before  a  relocation  by  other  parties,  such  resump- 
tion will  cootioue  their  claim  until  the  end  of  the  year  in  which  the 
work  was  resumed.  The  Act  of  June  6th  1874,  18  stat.  61,  ch.  220, 
makes  no  change  in  this  respect :  Belk  v.  Meagher^  S.  C  IJ.  S.,  Oct. 
Term  1881. 

A  re-location  by  other  parties  during  the  year  in  which  work  is 
resumed  gives  the  new  parties  no  right  to  the  possession  even  though 
they  remain  in  possession  after  the  expiration  of  such  year:  Id. 

In  such  case  the  original  owners  by  a  peaceable  entry  on  their  claim 
may  secure  a  good  right  which  will  enable  them  to  hold  the  claim  as 
against  such  other  parties  :  Id. 

Mortoaoe. 

Description  of  Debt — Parol  Proof — If  in  a  mortgage  the  total 
amount  of  indebtedness  secured  is  stated  it  is  not  necessary  to  specify 
the  items  of  such  indebtedness.  If  there  has  been  no  fraud,  and  sub- 
sequent creditors  have  not  been  injured  by  the  omission  of  such  specifi- 
cation, the  identity  of  the  debt  may  be  established  by  parol.  In  making 
the  proof,  the  debt  must  come  fairly  within  the  general  description 
which  has  been  given,  but  if  it  does,  and  the  identity  is  satisfactorily 
made  out,  the  mortgage  will  be  sustained :  Wood  v.  Weimer,  S.  C.  U.  8., 
Oct.  Term  1881. 

Municipal  Bonds.    See  Equiijf. 

National  Bank. 
Umrg^Purehau  of  Butineu  Paper.— The  fact  that  by  the  hw  of 
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the  fUte  in  which  a  national  bank  is  situated,  tho  purchase  of  business 
paper  from  the  pajee,  at  a  greater  rate  of  discoant  than  the  legal  inter- 
est, is  noi  nsarioos,  will  not  relieve  the  bank,  in  case  it  discounts  suck 
paper  for  the  pajee  at  a  rate  in  excess  of  the  legal  interest,  from  the 
penalty  imposed  by  sect.  5198,  Rev.  Stat. :  Nat.  Bank  of  OiavenvUk 
▼.  Jokmmmy  8.  C.  U.  8.,  Oct.  Term  1881. 

Nbolioknob.     See  Railroad, 

Oyficbr.    See  Reconh. 

Paksnt  and  Child.    See  (kmfiict  of  Lam. 

Meaning  of  roord  '' Child" --Orandehiidren.— The  bj-laws  of  a 
bencTofent  association  provided  that  on  the  death  of  a  member  a  sum 
of  money  should  be  paid  '^  to  the  widow  of  such  member,  if  there^  be 
one;  if  he  leaves  no  widow,  then  to  the  child  or  children,  or  their 
lawful  guardian  for  them,  share  and  share  alike.  Should  the  deceased 
member  leave  no  widow,  child  or  children,  the  money  shall  be  paid  to 
such  person  as  he  may  have  designated  in  writing."  //eA/,  that  the 
words  '*  child  or  children"  must  be  taken  in  their  primary  meaning, 
and  could  not  be  extended  to  include  grandchildren :  Wintor  v.  Odd 
Fdlows'  Beneficial  A»$ociation^  13  R.  I. 

Patent. 

PtMie  Uhe — What  ConttituteB. — To  constitute  a  public  use  of  an 
invention  it  is  not  necessary  that  more  than  one  of  the  invented  articles 
should  be  used,  or  that  such  use  should  be  by  more  than  one  person. 
And  if  the  inventor  permits  such  use  without  restriction,  it  is  a  public 
use,  notwithstanding  that  by  the  very  character  of  the  invention  it  is 
only  capable  of  being  used  where  it  cannot  be  seen  by  the  public  eye : 
Egbert  v.  lAppman,  8.  C.  U.  S.,  Oct.  Term  1881. 

Patmxnt. 

Made  wnder  Mittake  of  Fact  recoverable  back. — Where  a  person 
buying  milk  pays  for  the  same,  counting  each  can  as  containing  eight 
gallons,  supposing.the  cans  to  hold  that  much,  when  in  fact  they  do  not, 
he  may  set  off  the  money  paid  by  him  for  the  shortage  out  of  any  sum 
he  may  owe  the  seller,  in  a  suit  for  its  price :  Devine  v.  Edwards, 
101  III. 

Railroad. 

Negligeneer^Peraont  walking  on  Track. — A  railroad  company  is 
Dound  to  provide  for  a  careful  lookout  in  the  direction  in  which  a  train 
is  moving,  in  places  where  people,  and  especially  where  children,  are 
likely  to  be  upon  the  track :  Townley  v.  C,  M.  dh  St.  P.  Railroad , 
63  or  51  Wis. 

Although  the  statute  (sect.  1811,  R.  S.)  makes  it  unlawful  for  a  per- 
son not  connected  with  or  employed  upon  a  railroad,  to  walk  along  the 
track  thereof,  ''  except  when  the  same  shall  be  laid  along  public  roads 
or  streets,"  yet  where  the  question  is  whether  a  person  injured  while 
walking  upon  a  railroad  track  was  guilty  of  a  want  of  ordinary  care,  it 
is  error  to  reject  evidence  showing  that  many  persons,  men,  women  and 
children,  had,  for  vears  before  the  accident  m  question,  been  in  the 
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B:Ki»  f/  Al^ir  Qjieo^iM&HfiMi  to  /VWe  «se.— Tbe  books 
wk.^k  ik«  R<^:ri<r  cY  Borts^cs  for  tbe  porisb  of  OrlesBS  baa  pw- 
ebxsied  aai  ^ Lic^ii  :■  ks  c^ee  to  be  Bsed  for  MslTBg  tbe  iBScriplioBS 
aashcHaed  aad  icn^Biivd  bj  law,  aad  wbicb  bare  beeB  partiallj  filled, 
bare  beea.  bj  s«ch  ase,  dedicated  to  tbe  pablie  oerrice,  aad  tbey  are 
ao  ^'«r^^  sascepcibie  ^  priTate  owBcnbip:   Herroa  t.   MeEnewy^  1 

Tbe  researches  or  Mesonada  of  Bwtgagea  ezistiBg  against  eertaia 
peraoas.  which  hare  beea  «ade  bj  tbe  derbs  of  tbe  leeorderSy  and 
which  are  ased  ia  facilitatiBg  tbe  pRpaiation  of  -  -  tifieates  of  sort- 
gages,  are  archiTes  of  tbe  ■oftgigt  efiee,  and  BOt  tbe  private  property 
of  tbe  recofdeis :  Id. 

Sau.     See  /Mtor  amd  OrwHtmr. 

Conditiomal  Sale — What  i9^3rto€k  of  Chmdttum — Suit  for  /\fr- 
chase-moftry. — The  defeadaat  reoeiTed  of  the  plaintiff  an  organ,  and 
signed  acd  delivered  to  him  the  following  agreement  prepared  by  tbe 
plaintiff:  ''The  subscriber  has,  this  21st  day  of  Beeember  1877,  rented 
of  H.  (the  plaintiff)  one  choral  orpan,  during  the  payment  of  rent  as 
herein  agreed,  for  the  fnll  rent  of  $190,  payable  as  follows :  one  melo- 
deon  Tslued  at  $50,  as  first  payment,  and  one  note  for  $140,  due  Jann  • 
ary  15th  1879  ;  with  the  understanding  that  if  I  shall  hare  pnnetnally 
paid  all  said  rent  I  shall  be  entitled  to  a  bill  of  sale  of  the  organ,  and  if 
I  fail  to  pay  any  of  said  rent  when  dne,  all  my  rights  herein  shall 
termioate,  and  said  H.  may  take  possession  of  said  organ/'  Mefd,  not 
to  be  a  lease  of  the  organ,  bnt  a  conditional  sale,  and  that  the  plaintiff 
could  not  recover  upon  the  $140  note  aOcr  the  organ  had  been  returned  : 
Uine  V.  Rolertij  48  Conn. 
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The  oonsiderttioo  of  the  note  was  not  the  mere  right  to  pay  for  and 
reeeive  title  to  the  organ,  but  the  actoal  porchase  and  the  acqniaition 
of  title  as  an  accomplished  fact.  When,  therefore,  the  parehase  failed 
there  was  a  complete  failure  of  consideration :  Id, 

Shkriff. 

Seixwe  of  Property — lAahUity  of  Sheriff. — Sheriffs,  under  writs 
directing,  in  general  terms,  the  seiiure  of  a  debtor's  property,  must,  at 
their  peril,  primarily  determine  whether  th6  property  to  be  seised 
helooga  to  the  defendant  or  not :  Clavarie  y.  Waggaman^  1  McGloin. 

Uader  writs  commanding  the  seisure  of  specific  property,  the  sheriffs, 
ordinmrily,  have  no  discretion  and  incur  no  responsibility,  being  held  only 
to  look  to  the  jurisdiction  of  the  court,  and  to  the  proper  eiecution  of  its 
mandates :  Id. 

Cannot  Arrest  out  of  the  County — DtUies  of. — The  sheriff  of  one 
county  cannot  make  an  arrest  in  another  county  except  on  fresh  pursuit 
in  case  of  an  escape,  nor  can  he  detain  in  such  other  county  an  a r rented 
prisoner,  except  under  a  writ  of  habeai  corpu$:  Page  v.  Staples, 
13  R.  I. 

A  sheriff  is  not  obliged  to  travel  about  with  an  arrested  prisoner  to 
enable  the  latter  to  procure  bail :  Id. 

Statute. 

Repeal — Effect  on  Riahi  of  Action  under. — Where,  during  the  ex- 
istence of  a  statute  which  made  it  unlawful  for  a  railroad  company  to 
chai]ge  for  the  carriage  of  freight  higher  rates  than  those  prescribed  in 
the  act,  plaintiff  was  compelled  by  the  defendant  railway  company  to 
pay  higher  rates,  and  paid  them  under  protest,  the  subsequent  repeal 
of  the  statute  will  not  prevent  his  recovering  damages  for  defendant's 
unhwfnl  act:  Graham  v.  C  M.  dk  St.  Paul  Railroad  Cb.,  53  or  54  Wis. 

Taxation. 

Auetement — Q>n$titutional  Law. — The  taxing  power  belongs  to  the 
legislative  department,  and  it  is  entirely  within  the  province  of  that 
department  to  determine  the  rules  of  assessment  of  property  and  for  the 
collection  of  taxes  :   State  v.  Board  of  AtseMori,  1  McGloin. 

United  States  Courts. 

Jiarudietion — Collusive  Tramfer  to  bring  Suit  in  United  States 
Court. — Where  in  a  federal  court  the  evidence  shows  that  there  had 
been  a  collusive  transfer  to  a  citisen  of  another  state  in  order  to  giv3 
jurisdiction,  it  is  the  duty  of  the  court  on  its  own  motion  to  stop  the 
proceeding  and  dismiss  the  suit:  WiUiamsY.  Totcnship  of  Nottawa, 
8.  C.  U.  S,  Oct.  Term  1881. 

UsuRT.     Sec  Contract;  National  Bank. 
Vendor  and  Vendee. 

Right  to  AUey. — Where  parties  purchase  from  a  common  vendor, 
who  has  laid  out  in  the  rear  an  alley  common  to  them  all,  but  by  their 
titles  their  lots  run  back   only  to  such  alley,  they  receive  no  right, 
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except  that  of  use  to  the  land  taken  ap  thereby :   Bourke  v.  Penjfy  1 
McGloin. 

Vendor* t  Lien — Advances  of  Money  to  Vendee  by  a  &ranyer. — A. 
purchased  one  hundred  and  twenty  acres  of  land,  for  the  benefit  of  B., 
and  paid  the  purchuse-monej,  and  had  the  deeda  made  to  B.  The  deed 
was  jeft  with  A.,  and,  upon  B.'s  paying  back  to  A.  part  of  the  consider- 
ation money,  and  giving  A.  hia  notes  for  the  remainder,  the  deed  was 
delivered  to  H.,  and  he  went  into  possession  of  the  land.  Held,  that, 
in  the  view  of  equity,  A.  and  B.  stood  in  the  relation  of  vendor  aed 
purchaser  of  the  land,  and  the  former  had  a  vendor's  lieu  for  the 
aiuonnt  of  the  unpaid  notes :    Oarey  v.  Boyle,  53  or  54  Wis. 

Even  if  A.  is  to  be  regarded  as  a  stranger  to  the  title,  who  merely 
advanced  money  to  H.  for  the  sole  purpose  (as  understood  by  both)  of 
enabling  the  latter  to  purchase  the  land,  he  is  entitled,  by  the  law  of 
this  state,  to  be  subrogated  to  the  rights  of  the  vendor:  Id, 

Waters  and  Watercourses. 

Riparian  Proprietor — Ownership  of  Betl  of  Stream — Right  to 
Ice. — A  stream  above  the  tide,  although  it  may  be  navigable  in  faet, 
belongs  to  the  ripuri^rn  proprietor  on  each  side  of  it  to  its  centre  thread, 
and  the  only  right  the  public  has  therein  is  an  easement  for  the  pur- 
pose of  navigation  :    Washington  Ice  Oo.  v.  Shortall,  101  111 

The  use  of  the  water  which  belongs  to  the  riparian  proprietor,  in 
case  of  its  being  congealed  into  ice,  would  give  him  the  unlimited  use 
of  the  ice  as  his  exclusive  property,  and  any  stranger  who  enters  upon 
the  snuie  and  appropriates  the  ice  will  be  liable  in  trespass  quare 
ciausinn  f regit :    Id. 

Will. 

Undue  Influence  as  to  Single  Legacy. — Fraud  or  undue  influence  in 
procuring  one  legacy  in  a  will  does  not  invalidate  other  legacies  not  so 
procured :  Harrison's  Appeal.  48  Conn. 

Where  the  issue  is  as  to  the  fact  of  undue  influence  in  procuring  a 
will,  and  it  appears  that  the  undue  influence  was  confined  to  a  single 
legacy  in  the  will,  the  jury  may  find  under  that  issue  the  will  void  as 
to  that  legacy  and  valid  as  to  the  others :  Id 

Probate — Conveyance  by  Executor — Subsequent  Discovery  of  Later 
Will — Application  of  Purchase-money  to  Mortgage  of  Decedent — BUI 
to  set  aside  Conveyance  without  Repayment  of  I\trchase- money. — A 
sale  of  land  duly  made  by  order  of  a  probate  court  having  jurisdiction, 
and  a  conveyance  thereof  by  the  executor  of  a  will  duly  admitted  to 
probate,  while  his  functions  arc  in  foil  force,  to  a  bona  fide  purchaser 
tor  value,  vests  in  such  purchaser  a  good  and  valid  title  which  is  not 
affected  by  the  discovery  of  a  later  will  and  its  admission  to  probate  and 
record:  Dan's  v.  Gaines,  S.  C.  U.  S.,  Oct.  Term  1881. 

When  the  purchase-money,  paid  by  a  purchaser  in  good  faith,  of  real 
estate  of  a  decedent  ordered  to  be  sold  by  a  probate  conrt,  has  beeo 
applied  to  the  extinguishment  of  a  mortgage  executed  by  the  decedent 
upon  the  property  sold,  and  constituting  a  valid  encumbrance  thereon, 
and  it  turns  out  that  the  sale  is  irregular  or  void,  the  purchaser  cannot 
be  ousted  of  his  possession,  upon  a  bill  in  equity  filed  by  the  heir  or 
devisee,  without  a  repayment  or  tender  of  the  purchase* money  so  paid 
and  applied :  Id. 
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( CkmHnmed/rcm p.  185,  ante.) 

y.  Priority. — Subeooatiok. — It  is  a  universal  rale,  that  a 
prior  lien  gives  a  prior  claim  which  is  entitled  to  prior  satisfiurtion 
oat  of  the  sabject  it  binds,  aniess  the  lien  be  intrinsically  defective, 
or  be  displaced  by  some  act  of  the  party  holding  it,  which  shall 
postpone  him,  in  a  court  of  law  or  equity,  to  some  subsequent 
daimaBt :  Rankm  ▼.  SeoU,  12  Wheat  177. 

A  receiver  is  a  person  appointed  for  the  preservation  of  the 
fiind  or  property  pendente  liUy  and  for  its  ultimate  disposal  accord- 
ing lo  the  rights  and  priorities  of  the  parties ;  and  the  appoint- 
ment of  a  receiver  ordinarily  gives  no  advantage  or  priority  to  the 
person  at  whose  request  the  appointment  is  made,  over  the  parties 
in  interest :  Ullie  v.  Boeton^  ^.,  Railway  Co.j  107  Mass.  1 ;  his 
possession  is  subject  to  all  yalid  and  existing  liens  upon  the  pro- 
perty at  the  time  of  his  appointment,  and  does  not  divest  a  lien 
prdvioGsty  acquired  in  good  faith :  Gere  v.  Dibble^  17  How.  Pr. 
81;  In  re  N.  A.  QuUa  Pereha  Co.,  Id.  549;  DennUton  ▼. 
CUeagOy  ^e..  Railway  Co.,  4  Biss.  414.  The  rule  in  regard  to 
the  priority  of  equities  is  that  he  who  has  the  prior  equity  in  point 
of  time  has  the  prior  right,  and  therefore  a  party  resisting  an 
equity  in  order  to  maintain  his  defence,  must  protect  himself 
either  under  an  older  equity,  or  he  must  have  purchased  the  legal 
title  bona  fide,  without  notice,  for  a  valuable  consideration  which 
must  have  been  paid. 

The  holder  of  a  subsequent  lien  upon  mortgaged  chattels  has 
To&.  ZXX.— 17  (sot) 
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tfce  saae  li^t  to  pvoled  his  ibter^«t  in  the  property  ma  if  At 
pr.>r  Len  be  of  sdj  other  natore,  mnd  may  pay  off  the  mortgtge. 
A&  cxecatioiKcreditDr,  spoil  the  payment  of  »  chattel  mortgifi 
wkich  b  a  prior  encsmhraiiee  npon  the  chattel  on  which  his  exd- 
crnaon  has  been  levied,  is  entitled  to  be  subrogated  to  the  rights 
of  the  Bortgsge ;  and  he  has  the  right  to  demand  and  receiye  sa 
aasK^ment  of  the  mortgage,  and  the  right  to  redeon  from  sodi 
mortgage  attaches  as  soon  as  a  lien  is  acquired  by  the  levy  of  die 
execauoQ,  it  is  not  postponed  till  after  sale  on  the  execntion : 
Lm^Hm^  T.  ITessMi,  25  Mich.  443. 

TL  DmiLTiox. — The  right  to  hold  property  by  lien  lasts  ontQ 
the  debt  so  sccnred  b  paid.  The  medianics*  lien  on  personal  pro- 
perty is  simply  a  security  for  the  paymeit  of  a  debt.  Statutes  of 
limitations  bang  statutes  of  repose,  suspend  the  remedy,  but  do 
not  caned  the  dd>t;  and,  therefore,  whea  the  security  for  a  debt 
is  a  lien  on  property,  ather  poscmal  or  real,  the  lien  is  not  im- 
paired in  consequence  of  the  debt  being  barred  by  the  Statute  of 
Limitations:  Sip^uu  ▼.  SeoU^  2  B.  &  Ad.  413;  Belknap  ▼. 
Gltaaomy  11  Conn.  160 ;  Tkager  ▼.  Jftmrn,  19  Pick.  538 ;  iS^art 
T.  Harih/^  3  Esp.  81 ;  Crabu  ▼.  Fotnc,  4  Gush.  486 ;  Jby  t. 
AdM^  26  Me.  330. 

VII.  ExFOECEMSHT. — ^At  common  law«  a  sale  of  the  propo^ 
to  satiafr  the  debt  secured  by  the  li^i,  can  be  made  only  by  the 
conseut  of  the  owner ;  if  consent  cannot  be  obtained,  resort  must 
be  had  to  a  court  of  equity :  Fox  y.  MeChregar^  11  Barb.  41. 
It  is  obvious  that  in  many  cases  where  the  care  of  the  property 
must  be  at  the  expense  of  the  lien  claimant,  such  remedy  may  be 
inadequate.  To  cure  such  defect,  the  modem  tendency  is  to  in- 
crease the  efficiency  of  statute  remedies,  so  as  to  make  them  ade- 
quate for  securing  those  rights  which  the  law  means  to  give.  If^ 
however,  the  remedy  given  by  statute  is  inadequate  to  secure  the 
rights  given  by  alien,  resort  must  be  had  to  proceedings  in  equity : 
Cairo  ^  Vincennei  Railway  Co,  v.  Faehney^  78  111.  116. 

The  proper  action  to  be  brought  against  one  who  has  wrongfoUy 
taken  and  retains  possession  of  personal  property,  is  that  of  tort : 
Matter  of  fficJcMy  20  Mich.  280 ;  Moie$  v.  Arnold^  48  Iowa  187 ; 
Watson  V.  Stever^  25  Mich.  386.  But  if  one  has  taken  possession 
of  property  and  sold  or  disposed  of  it,  and  received  money  or 
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money's  worth  therdbr,  the  owner  is  not  compellable  to  treat  him 
MM  a  wrongdoer,  bat  may  affirm  the  sale  as  made  in  his  behalf,  and 
demand,  in  an  action  of  assumpsit,  the  benefit  of  the  transaction. 
Damages  for  a  trespass  are  not  in  general  recoverable  in  assump- 
sit; and  in  the  case  of  taking  personal  property,  it  is  generally 
liekl  essential  that  a  sale  by  the  defendant  should  be  shown : 
Steam$  ▼.  DaUngham,  22  Vt  626 ;  Smith  ▼.  Smithy  48  N.  H. 
536 ;  PearwU  r.  ChapiHy  44  Penn.  8t  9 ;  CHau  Co.  ▼.  WoleoU, 
2  AUea  227 ;  Emenan  v.  MeNamara^  41  Me.  565.  And  when- 
ever trespass,  trover  or  replevin  will  not  lie,  case  can  be  sustained 
wherever  there  has  been  a  wrong  done  by  the  defendant  and  a 
resulting  injury  to  the  plaintiff:  Low  v.  Martin^  18  111.  290; 
UpUm  V.  Vail,  6  Johns.  181 ;  Griffin  v.  FarweU,  20  Yt.  151 ; 
AeAiy  V.  WhiUj  Ld.  Raym.  938 ;  PoMley  v.  Freetnan,  3  Terra 
R.  63;  Sheldan  v.  Fairfax,  21  Yt.  102 ;  Langridge  v.  Levy,  2 
M.  k  W.  519 ;  Weatherford  v.  Fiehback,  3  Scam.  170 ;  Bond  v. 
JSKZem,  Bushee  (N.  C.)  308;  Googine  v.  GUmorey  47  Me.  9. 
Pktiperty  which  is  taken  out  of  the  operation  of  a  chattel  mortgage 
by  a  firaudulent  contrivance  of  the  mortgagor,  is  td  all  intents  and 
purposes,  wrongfully  converted.  The  mortgagee  loses  it  as  effectu- 
ally as  if  it  had  been  destroyed  or  stolen :  Fenn  v.  Bittleeton,  8 
Bug.  L.  k  £q.  483 ;  Forbee  y^  Parker,  16  Pidc.  462 ;  Manning 
V.  MmkMghan,  28  N.  T.  539. 

That  a  mortgagee  of  personal  property  may  sue  for  an  injury 
to  his  reversionary  interest,  see  Googine  v.  CHbnore,  47  Me.  9 ; 
AgerB  v.  BarOett,  9  Pick.  156. 

YUI.  Waiyxr. — As  the  right  of  the  lien-holder  is  merely  that 
ef  retaining,  possession  of  the  property,  the  legal  title  to  which  is 
in  the  general  owner,  any  act  not  consistent  with  the  right  of  pos- 
session by  the  lien-claimant,  or  title  of  the  owner,  is  considered  as 
a  waiver  of  the  lien :  Black  v.  Bogert,  65  N.  T.  601 ;  MeFarland 
V.  WheMUr,  26  Wend.  467 ;  Grvnnell  v.  Cook,  3  Hill  485 ;  Gurr 
V.  Omtkbert,  12  L.  J.,  Ex.  309 ;  Bean  v.  Bolton,  3  Phila.  R.  87 ; 
PiekeU  v.  BuUoekj  52  N.  H.  354 ;  Kitteridge  v.  Freeman,  48  Yt 
62.  Therefore,  a  voluntary  surrender  of  the  possession  of  the 
property  subject  to  the  lien,  or  a  delivery  to  a  third  persofa,  not 
procured  by  fraud :  Foueh  v.  WHion,  60  Ind.  64 ;  or  any  other 
act  Inoonsistent  with  the  lien-claimant's  possession,  is  a  waiver : 
BdJl  V.  2Vittfo,  8  Wend.  374 ;  WaUreton  v.  Getchell,  5  Greenl. 
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485;  Spartali  v.  Benecke^  10  Com.  B.  212;  19  L.  J.,  C.  P., 
298.  A  lien-claimftnt,  by  parting  with  his  dominium  oyer  th« 
property  so  as  to  put  it  beyond  his  power  to  surrender  it  oa 
demand  to  the  general  owner,  on  payment  or  tender  of  the  debt, 
loses  all  right  of  lien  thereto :  Rugglen  v.  Walker^  34  Yi.  470. 
An  express  contract  that  a  lien  shall  be  retained  to  a  spedfed 
extent  is  equivalent  to  a  waiver  to  any  greater  extent:  Brown 
V.  Oilman,  4  Wheat.  255. 

If  one  who  has  a  lien  on  property  for  labor  performed  on  it, 
delivers  it  to  the  owner  or  his  agent  without  insisting  on  holding 
It  as  security,  the  lien  is  waived :  RvggleM  v.  Walker^  34  Yt.  468 ; 
Brackett  v.  Hayden^  3  Shepley  347 ;  and  the  owner  of  the  pro- 
perty may  sustain  trespass  for  a  subsequent  taking  of  the  property 
by  a  stranger:  Bailey  v.  Quinij  22  Yt.  474.  A  voluntary 
abandonment  of  the  possession  is  a  waiver:  King  v.  Jndum 
Orchard,  ^e.,  11  Cush.  231.  The  delivery  of  possession  necessary 
to  divest  a  lien  is  such  a  delivery  as  would  be  sufficient  under  the 
Statute  of  Frauds  to  transfer  the  title.  Delivery  of  part  of  the  pro- 
perty subject  to  the  lien  does  not  impair  the  lien  on  the  balance  for 
the  whole  amount  due :  Rugghi  v.  Walker^  34  Yt.  468 ;  Palmer 
V,  Tucker,  4Si  Me.  316;  Partridge  v.  Tru$tee$j  ^e.,  5  N.  H.  286. 

A  voluntary  surrender  of  the  possession  with  intent,  express  iff* 
implied,  is  necessary  to  constitute  a  waiver.  A  deliveij  proevred 
by  fraud  does  not  destroy  the  right :  Waleott  v.  Keiths  2  Fost. 
196 ;  and  if  possession  be  regained  without  the  doing  of  legal 
wrong,  the  lien  will  be  in  force:  John$on  v.  3%e  MeDontmgk, 
1  Gilpin  101.  A  party  who  has  relinquished  a  prior  lien  through 
fraud  practised  on  him,  may  rescind  the  agreement  for  relinquish- 
ment, and  retake  the  property  by  virtue  of  his  prior  lien :  Lynek 
v.  TihhitUy  24  Barb.  51.  Delivery  of  property  by  the  lioi- 
holdcr,  and  payment  of  the  debt  by  the  owner,  are  concurrent 
acts,  and  neither  party  is  bound  to  perform  his  part  of  the  con- 
tract unless  the  other  is  ready  to  perform  the  correlative  act: 
Frothingham  v.  Jenkinij  1  Cal.  42 ;  Bigelow  v.  Heatcn,  4  Denio 
496.  To  destroy  a  lien,  the  surrender  of  the  possession  of  the 
property  must  be  voluntary ;  but  it  may  be  sold  on  execution  sub- 
ject to  the  lien,  and  it  seems  the  lien-holder  may  be  required  to 
permit  its  exposure  for  sale  in  that  manner;  and  if  the  li^i- 
claimant  voluntarily  surrenders  the  property  to  the  officer  who  has 
the  execution  against  the  owner,  the  officer  may  remove  and  sdl 
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the  same,   bot  not  to  the  prejudice  of  the  lien :  Gla$$ner  ▼. 
Wheaton,  2£.  D.  Smith  S52. 

When  posseaeion  of  the  property  is  demanded  by  the  owner  or 
other  person  lawfolly  entitled  to  it,  the  party  who  claims  the  pos- 
session by  virtue  of  his  lien  should  state  its  nature  and  amount : 
Heine  ▼.  Andernony  2  Duer  818 ;  for  if  a  ground  of  retention 
different  from  that  of  the  lien,  and  inconsistent  therewith,  is  taken, 
the  lien  ceases  to  exist :  Hann^i  v.  Phelpij  7  Ind.  21 ;  and  the 
owner  of  the  property  may  sue  the  lien-claimant  and  recover  with- 
out having  first  tendered  to  him  the  amount  of  the  debt :  SaltuM 
T.  EvereUy  20  Wend.  267. 

IX.  Discharge  or  Determination. — The  payment  of  the  debt, 
or  performance  of  any  obligation  secured  by  the  lien,  will  discharge 
it  A  tender  of  the  amount  secured  by  the  lien  is  equivalent  to 
payment  as  to  all  things  which  are  incidental  to  the  debt.  The 
creditor,  by  refusing  to  accept,  does  not  forfeit  his  right  to  the  very 
thing  tendered,  but  he  does  lose  all  collateral  benefits  or  securities. 
The  debt  still  remains,  but  the  lien  is -gone  absolutely  and  for  ever : 
KoHright  v.  Cody,  21  N.  T.  866,  and  cases  cited ;  Chick  v.  Ft!- 
letU,  2  Kan.  885;  CarutherM  v.  ffumphreyi,  12  Mich.  270 ; 
Ladue  v.  D.  ^  M.  Railway  Oo.j  18  Mich.  898 ;  Kttehum  v. 
Orippen^  87  Gal.  228 ;  and  this  rule  applies  to  a  lien  created  by 
an  execution :  Tiffany  v.  St.  Johuj  65  N.  T.  814. 

A  valid  tender  is  a  formal  offer  to  perform  that  which  is  due 
from  the  party  making  the  offer.  In  Moynahan  v.  Mocre^  9 
Mich.  9,  it  was  decided  that  a  tender  of  the  amount  due,  on  con- 
dition that  the  property  be  delivered  up,  is  not  a  conditional,  but 
a  valid,  tender.  The  facts  were  that  the  plaintiff  employed  the 
defendant  to  repair  a  carriage,  and  the  defendant  retained  the 
carriage,  under  a  mechanic's  lien,  for  the  amount  due  him  for 
making  such  repairs.  To  obtain  possession  of  the  property,  the 
plaintiff  tendered,  as  the  jury  found,  suflicient  to  discharge  the 
lien.  On  the  fiicts  thus  presented  the  court  says,  '^  This  tender 
necessarily  operated  to  release  the  property,  and  the  plaintiff  was 
entitled  to  immediate  possession  of  it.  That  such  would  be  the 
effect  of  an  unconditional  tender  is  not  doubted ;  but,  as  the  tender 
in  this  ease  was  made  upon  condition  that  the  carriage  should  be 
delivered  up,  it  is  thought  that  it  has  not  such  effect.  A  tender 
made  to  procure  the  possession  of  property  can  hardly  be  called 
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conditional  because  it  is  accompanied  by  a  demand  for  tlie  pro- 
perty. But  it  does  not  appear  that  any  objection  was  made  to 
the  tender  by  the  defendant,  except  for  insaffidaicy — he  demand- 
ing more  than  the  sum  offered ;  and,  as  the  jury  find  that  avffieient 
was  tendered,  the  tender  was  good,  even  were  the  strictest  rule  to 
prevail,  upon  the  established  principle  that  the  objection  made 
at  the  time  of  tender  precludes  all  others ;  and  if  that  be  boI  well 
grounded,  the  tender  will  be  held  good."  The  tender  being  suf- 
ficient, the  lien  was  lost,  and  the  owner  was  held  entitled  to  flMin- 
tain  an  action  of  replevin  for  his  property  without  payment  nS  the 
tender  into  court ;  the  court  saying  upon  this  point,  *'  Were  this 
an  action  by  the  defendant  to  recover  compensation  for  the  repairs, 
the  want  of  the  money  in  court  would  render  the  tender  nugatory, 
as  the  effect  of  tender  in  such  cases  is  to  stay  interest  and  rdieve 
from  costs,  and  therefore  the  party  making  the  tender  must  always 
have  the  money  within  reach  of  his  creditor.  But  in  this  case  the 
tender  having  once  operated  to  discharge  the  lien,  it  is  gone  fi>r- 
ever,  and  nothing  could  revive  it.  The  reas<ms  which  require  the 
money  to  be  brought  into  court  do  not  apply  in  such  a  case.  By 
refusing  to  receive  the  money  tendered,  the  defendant  lost  his  lien, 
and  can  only  rely  upon  the  personal  liability  of  the  plaintiff. 

A  lien  may  be  lost  by  releasing  property  upon  the  mere  request 
of  a  third  party  who  promises  to  pay  the  debt  for  which  the  pro- 
perty is  held,  although  such  promise  is  not  binding,  because  it  is 
collateral  and  within  the  Statute  of  Frauds,  which  requires  such 
an  undertaking  to  be  evidenced  by  writing:  Mallory  ▼.  CHUeU^ 
21  N.  Y.  412 ;  CorkinM  v.  ColKn$,  16  Mich;  478.  A  lira  may  be 
lost  by  negligence :  Hanna  v.  ffoltariy  78  Penn.  St.  834 ;  and  a 
lien  is  discharged,  the  performance  of  which  has  been  fraudulently 
prevented  by  the  lien-claimant:  Carey  v.  Brown,  92  U.  S.  171. 

X.  Who  hat  sue  for  Injury. — Either  the  general  owner  or 
the  party  who  holds  the  property  under  the  lien,  may  maintain  an 
action  in  respect  to  it  sgainst  a  wrongdoer :  Green  ▼.  Olarkej  12 
N.  Y.  343;  Hdwards  v.  Frank,  40  Mich.  616;  the  latter  by 
virtue  of  bis  right  of  possession :  Wxnyard  v.  Banning,  89  Cal. 
546  ;  the  former  by  reason  of  his  ownership : .  Oroueh  v.  Railway 
Co.,  2  Car.  &  K.  801.  If  property  in  the  possession  of  the  lienor 
is  destroyed  without  his  fault  he  may  recover  the  debt :  Jtu99eU  v. 
Koehler,  66  111.  459.     When  property  to  which  a  party  has,  by 
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«  ilmtnte,  a  lien,  but  not  the  right  of  poflseesion,  is  destrojed  or  so 
changed  by.  a  stranger  that  the  lienor  cannot  enforce  his  lien,  he 
may  maintain  an  action  on  the  case  against  the  wrongdoer: 
J7tfMey,  Adm'r,  y.  FeeblcMy  53  Ala.  432. 

XL  Who  mat  be  sued  for  Injury. — Upon  tender  of  pay- 
mettt  by  the  owner,  the  lien  ceases:  Tiffany  y.  St.  Johnj  65 
N.  Y.  814 ;  Moynahan  y.  Mocre^  9  Mich.  9 ;  and  if  the  party 
holding  nnder  the  lien  refuses  to  return  the  property,  the  owner 
nay  reeoYer  the  possession,  or  sue  for  a  conYersion :  Steanu  y. 
Marshj  4  Denio  227.  The  owner  may  maintain  a  joint  action 
against  both  the  bailee  and  his  agent,  or  a  sepsrate  action  against 
aither,  for  an  injury  caused  by  the  negligence  of  the  agent : 
PkdpM  Y.  Waii,  30  N.  T.  78;  and  a  recoYery  either  by  the 
owner  or  the  bailee  is,  a  bar  to  another  action  by  other  parties : 
Baird  y.  Daly^  57  N.  T.  286.  If  the  owner  refuses  to  perform 
his  part  of  the  contract,  he  may  be  sued  and  the  property  retained 
as  collateral  securi^  until  the  debt  shall  be  recoYered :  J<me$  y. 
Oomdt,  6  Johns.  Ch.  77 ;  Paj/M  y.  JBarreU,  40  Miss.  498 ; 
Gerrwrd  y.  Moodg^  48  (}a.  96.  A  suit  may  be  maintained  against 
a  party  through  whose  n^ligence  a  lien  has  been  lost :  Hannd 
Y.  ffaUon,  78  Penn.  St  834 ;  Halpin  r.  HdU,  42  Wis.  176. 


Xn.  Damages  recoybrablb. — ^When  suit  is  brought  by  the 
owner  for  conYersion,  against  a  defendant  who  has  a  lien  on  the 
property  to  secure  a  debt,  the  amount  of  the  lien  should  be 
deducted  from  the  Ya)ne  of  the  property :  Chamberlain  y.  ShaWy 
18  Pick.  283 ;  OuteaJU  y.  hurling,  25  N.  J.  L.  443 ;  Neiler  y. 
KdUgy  69  Penn.  St  403.  But  when  the  plaintiiT  has  a  lien,  and 
18  responsible  to  a  third  party,  or  if  the  defendant  is  not  entitled 
to  the  balance  of  the  Yalue  of  the  property  subject  to  the  Hen,  the 
pli^ntiflr  is  entitled  to  recoYer  the  whole  Yalue :  Chamberlain  y. 
Show,  18  Pick.  278;  AdavM  y.  C  Connor,  100  Mass.  515; 
Daoidtm  y.  Oun^olfy,  1  Mich.  388. 

If  the  plaintiff  has  only  a  lien  on  the  property,  and  the  defend- 
ant is  the  owner  subject  only  to  the  lien,  the  plaintiff  can  recover 
only  the  amount  of  his  claim :  White  y.  Webb,  15  Conn.  302 ; 
BrawneU  y.  Bawhin$,  4  Barb.  491 ;  but  against  a  stranger,  if  he 
had  possession  or  the  legal  tide  for  the  purposes  of  his  lien,  he 
can  recoYer  full  Yalue  of  the  property :  Adam$  y.  O'dmnar,  100 
Mass.  515;   WhiU  y.  Webb,  15  Conn.  802. 
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In  an  action  of  replevin,  whatever  damages  have  been  actaallj 
sustained,  may  be  recovered :  Oibbt  v.  OruickBhank^  Law  Sep., 
8  C.  P.  4t54,  460.  Therefore,  where  the  proper^  in  controversj 
has  a  usable  value,  the  value  of  the  use  of  the  property  dnring  its 
wrongful  detrition  is  a  proper  item :  Tamdie  ▼.  Kingtburg,  IT 
Kan.  195 ;  Allen  v.  Fox,  51  N.  Y.  567 ;  BuUer  v.  MehrUmg,  15 
HI.  488 :  WiUi€mi$  v.  PkelpM,  16  Wis.  80 ;  and  in  wmt  cases, 
deterioration  of  the  property  from  injury,  neglect  or  other  causes : 
Wa»htngton  Im.  Co.  v.  Webwter,  62  Me.  341,  must  be  eonudcred; 
also,  oppression  and  vexation  may  be  regarded :  Herdie  v.  Toungj 
55  Penn.  St.  176 ;  Cahle  v.  DaJh'n,  20  Wend.  172 ;  see  StevtM 
V.  Tuttle,  104  Mass.  328,  335.  In  an  action  of  replevin^  the 
plaintiff  continues  to  be  the  absolute  owner  of  the  property,  if  he 
was  the  owner  previously,  and  he  cannot  elect  in  such  action  to 
take  the  value  of  the  property  instead  of  the  {woperty  :  Wihem  v. 
Fuller,  9  Kan.  176.  In  an  action  of  trover,  the  plainuff  elects 
to  consider  the  property  taken,  if  the  property  is  still  in  existence, 
as  having  become  the  property  of  the  defendant,  and  he  himself 
is  the  owner  of  nothing  but  the  mere  value  of  the  prc^rty,  wkidi 
value  he  seeks  to  recover,  with  legal  rate  of  interest  thereon :  Id. 
The  plaintiff  must  have  the  legal  title  to  the  property  in  question, 
and  roust  show  possession  or  the  right  to  immediate  posiission. 
It  is  not  enough  that  he  shows  an  equitable  title,  such  as  a  right 
to  redeem,  or  a  reversionary  interest :  Ring  v.  Ntalt,  114  Mass. 
111. 

When  property  is  sold  by  a  lien-holder  contrary  to  the  terms  of 
die  contract  by  which  the  lien  was  created,  the  measure  of  damages 
is  the  market  value  of  the  property  at  the  time  it  was  sold  :  Bd- 
den  V.  Perkinij  78  111.  449.  When  an  action  is  bron^t  sgainsi 
the  lien-holder  for  the  value  of  the  property  sold,  he  may  recoup 
the  amount  of  the  debt  secured  by  the  lien :  Belden  v.  JPerimt, 
Mupra,  And  see  James  v.  Rogers,  15  Mass.  389 ;  SUmms  v. 
Marsh,  4  Denio  227  ;  Piatt  v.  Brand,  26  Mich.  175.  And  the 
same  rule  applies  where  suit  is  brought  against  the  purchaser : 
Belden  v.  Perkins,  supra,  and  a  defendsnt  may  recoup  the  amount 
of  damage  occasioned  by  the  negligence  of  the  bailee :  Sargemi  v. 
Slack,  47  Vt.  674. 

Joseph  H.  Yahox. 

Ann  Arbor,  Mich. 
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RECENT    AMCniCAN    DECISIONS. 

Supreme  Court  of  Errare  of  Oomneeiic%U. 

HENRT  LEWIS  it  al.  v.  THOM A&  McCABE  r  al. 

Ib  GoBveetieBt  a  coBdickHi  flaBezfld  to  a  nle  of  (floods  tka4  the  title  ihill  not 
to  the  resdee  BDtU  pByment  of  the  price,  \m  Telid  as  egainst  the  rendee'e 


Nor  is  mdi  coBdition  necewirily  rendered  inTalid  as  to  creditors  bj  the  fact  that 
the  property  is  of  sncfa  a  nature  that  it  will  be  consumed  in  the  nae,  and  tfmt  the 
▼endee  is  aathoriaed  to  dispoee  of  it  before  payment  of  the  price. 

Ib  MHh  eaee,  if  the  ▼endee  ia  antborind  to  dispoee  of  the  property  as  hit  ami, 
the  coBditioa  for  the  leteBtion  of  title  by  the  vendor  will  be  roid,  bat  if  the  Tendee 
tt  simply  authoriaed  to  transfer  the  title  of  the  vendor  the  condition  will  be  good. 

Where  the  condition  for  the  retentioB  of  title  by  the  rendor  is  express  and  posi- 
tire,  the  court  will  construe  an  authority  given  to  the  vendee  to  dispose  of  the 
piapeit>  as  simply  an  authority  to  transfer  the  vendor's  title. 

Erroe  to  the  Common  Pleas  of  Hartford  county.  Case  stated 
setting  forth  the  following  facts : 

On  June  15th  1880,  at  New  Britain,  plaintiffs  made  to  one 
McAvoy  a  conditional  sale  of  two  and  a  half  barrels  of  liquors, 
and  on  July  9th  1880,  a  conditional  sale  of  one  barrel  of  liquor. 
All  of  said  merchandise  was  immediately  placed  in  McAvoy 's 
posaession. 

It  was  an  express  condition  of  both  said  ssles  that  the  title  to 
said  merchandise  should  not  vest  in  the  said  vendee  until  the 
merchandise  was  fully  paid  for,  and  until  such  payments  were 
made  the  title  to  said  merchandise  was  to  be  and  remain  in  said 
vendors. 

On  October  9th  1880,  said  merchandise  was  attached  as  the 
property  of  McAvoy  in  a  suit  brought  against  him  by  defendants. 
At  the  time  of  the  attachment  the  two  and  a  half  barrels  of 
liquor  sold  June  15th  remained  intact.  The  one  barrel  sold  July 
9th  had  been  opened  a  few  days  before  and  a  small  quantity  of 
liquor  drawn  therefrom  and  sold.  It  was  the  intention  of  McAvoy 
to  have  paid  for  all  said  merchandise  on  the  day  after  said  attach- 
ment was  made,  when  the  agent  of  plaintiffs  was  expected  to  be  in 
New  Britain. 

Said  McAvoy  is  a  retailer  of  liquors,  and  it  was  supposed  by 

the  parties  that  said  merchandise  would  be  used  in  his  business, 

and  in  case  any  of  said  merchandise  should  have  been  sold  and 

eonraraed  before  the  conditions  of  sale  were  complied  with,  the 
You  XXJC. — ^tS 
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▼endors  could  only  enforce  their  condition  against  audi  portioA 
thereof  as  might  remain  onaold. 

No  payments  had  been  made  upon  the  merchandise  at  the  time 
of  the  attachment.  Plaintiffs  made  a  demand  on  the  officer  ^senr- 
ing  the  attachment  to  return  the  goods,  and  also  requested  defend- 
ants to  pay  the  amounts  unpaid  thereon,  but  both  of  these  requests 
were  refused. 

If  the  condition  attached  to  the  sales  of  said  merchandise  was 
valid  and  operative  in  law,  judgment  to  be  rendered  for  the  return 
of  said  merchandise,  otherwise  for  die  defendants. 

The  court  below  entered  judgment  for  defendants,  whereupon 
plaintiffs  took  this  writ  of  error. 

Mitchell  ^  Hungerfcrd^  for  plaintifs. 

John  Walsh,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

LooMis,  J. — There  is  much  ccmtrariety  of  reasoning  and 
decision  relative  to  the  validity  of  what  are  called  conditional 
sales  in  different  states,  and  often  to  some  extent  in  the  same  stale. 

The  courts  of  Pennsylvania  have  most  firmly  established  the 
rule  that  a  sale  and  delivery  of  personal  property,  with  an  agree- 
ment that  the  ownership  shall  remain  in  the  vendor  until  the 
purchase-money  is  paid,  is  fraudulent  and  void  as  to  creditors  of 
the  vendee  and  innocent  purchasers;  but  they  are  obliged  to 
except  cases  of  bailment  where  no  present  contract  of  sale  is 
regarded  as  made,  and  they  have  often  found  difficulty  in  dis- 
tinguishing between  cases  that  lie  near  the  border  line  separathig 
sales  from  bailments,  where  there  is  a  condition  upon  which  the 
bailee  may  become  the  owner.  See  Statfield  v.  HufUaman^ 
10  W.  N.  C.  216;  Brunawiek  v.  EooveTy  Id.  219,  and  cases 
there  cited. 

The  courts  of  New  York  seem  to  concur  with  those  of  Peniisjl- 
vania  in  holding  conditional  sales  void  as  to  purchasers :  SUeIr 
yards  v.  Singer^  2  Hilton  96 ;  Smith  v.  Lynes^  1  Sold.  «41 ; 
Haggerty  v.  Palmer,  6  Johns.  Ch.  437  ;  but  differ  by  giving  effect 
to  them  against  levies  made  by  creditors  and  assignments  in  trust, 
or  as  security  for  the  payment  of  antecedent  debts :  Haggerty  v. 
Palmer,  and  Smith  v.  Lynes,  supra;  Keeler  v.  Field,  1  Paige 
812 ;  Herring  v.  Hoppoekj  15  N.  T.  409 :  Beaver  v.  Lane,  6 
Duer  232 ;    Wait  v.  Green^  35  Barb.  585.     But  where  the  agree- 
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ment  eonfen  on  the  oonditional  rendee  the  right  to  sell,  or  a  right 
inconsistent  with  continoed  ownership  of  the  original  rendor,  the 
ooarts  of  !New  York  prononnoe  the  transaction  fraudulent  as 
against  both  creditors  and  porehasers:  Ludden  t.  Hazeny  81 
Barb.  660 ;  Bme^Uel  r.  Flaek,  41  Id.  485 ;  PtnfftU  t.  Prevtim, 
1  Han  513.  In  Maine,  Vermont  and  Massachusetts  the  con* 
dition  that  the  right  of  property  shall  remain  in  the  vendor  until 
pajmenty  is  held  good  not  onlj  as  between  the  original  parties,  but 
dso  agaiBSt  purchasers  fraqn  the  rendee,  and  creditors  of  the 
latter,  eren  when  possession  goes  with  the  sale,  and  there  is 
nothing  to  indicate  that  it  was  not  absolute. 

In  all  the  cases  of  this  class  that  hare  hitherto  been  considered 
by  this  court,  the  court  has  uniformly  and  consistently  applied  the 
principle  embodied  in  the  ancient  maxim  *^  that  when  a  man  hath 
a  thing  he  may  condition  with  it  as  he  will :''  1  Shep.  Touch., 
p.  118. 

In  the  leading  case  of  Fori€$  r.  Manhj  15  Conn.  884,  Wil- 
liams, G.  J.,  in  delirering  the  opinion,  cited  several  cases  decided 
by  the  courts  of  Massachusetts,  and  added :  "  It  is  claimed,  how- 
ever, that  these  and  many  other  cases  of  a  similar  character,  are 
peculiar  to  that  state.  The  court  think  otherwise,  and  that  they 
are  based  upon  the  principle  of  the  common  law,  which  construes 
contracts  according  to  the  intention  of  the  parties,  and  allows  men 
to  contract  according  to  their  own  pleasure,  unless  contrary  to  the 
policy  of  the  law  or  certain  technical  rules.  I  The  owner  may  dis- 
pose of  his  property  to  whomsoever  he  pleases  at  any  time  and  in 
any  mannerj:  2  Black.  Com.  447.  When  he  relies  upon  his 
remedy,  it  is  but  just  that  he  should  be  left  to  it  according  to  his 
agreeniMit ;  but,  on  the  contrary,  there  is  no  reason  why  a  man 
should  be  forced  to  trust  where  he  never  meant  it :  Holt,  G.  J., 
in  Thorpe  v.  Thorpe^  1  Salk.  171.  For  the  agreement  of  the  minds 
of  the  parties  is  the  only  thing  the  law  respects  in  contracts : 
Plowd.  G.  140."  ♦  ♦  ♦  **  The  rule  of  law  making  the  property 
of  one  man  liable  for  the  debts  of  others  in  whose  hands  it  is 
found,  is  applicable  particularly  to  that  property  which  was  once 
owned  by  the  possessor,  and  is  by  him  sold  or  mortgaged  to 
another,  and  then  suffered  to  remain  in  his  possession.  In  such 
cases  possession  is  evidence  of  fraud,  because  there  is  not  given  to 
the  world  the  usual  eridence  of  a  change  of  title.  The  vendor, 
or  mortgagor,  is  therefore  presumed  to  remain  owner  of  the  pro- 
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It  ii  ulhciwiae  in  cases  like  that  before  vs. 
iBtD  pnif onion  of  propertj  which  was  known  to 
belong  to  another  nttn.  Whether,  therefore,  the  rendee  had  bor- 
rowed it  or  hired  it  or  pnrchnsed  it,  beeomes  a  matter  of  inqiMij, 
and  on^t  to  be  aaecrtained  bj  him  who  proposes  to  trust  his  pro- 
pcfftT  npon  the  tuA  of  this  appearance ;  for  the  \mm  offers  its  pro- 
tcctiag  shieM  to  those  who  attempt  to  protect  themselres.  Accord- 
in^T  we  £nd  that  all  these  cases  ci  conditioiud  sales  made  bona 
jide  hsTe  been  held  good  as  against  attadiing  creditors  as  wdl 
as  agsuttst  the  parties!**  This  case  and  its  doctrine  hare  been 
re-aftrmed  in  Otfj/ni  t.  C^e^  29  Conn.  51 ;  Sari  v.  Carpemierj  24 
Id.  427;  nmKmmm  t.  iZsterte,  25  Id.  477 ;  JB^he9  r.  KeUg, 
40  Id.  148.  and  Brmm  v.  Jftdk,  43  Id.  512. 

Bnt  it  mnst  be  ohserrcd  that  these  cases,  while  firmly  snstain- 
ing  the  condition  and  protecting  the  title  ci  the  original  Tendmr 
against  all  other  parties,  do  not  directly  inTolre  the  precise  qnes- 
tion  now  presented.  Those  cases  are  all  distinguishable  from  this 
in  two  particnlara — the  property  was  of  a  nature  not  necessarily 
to  be  consumed  in  the  nse ;  and  there  was  no  sort  of  concession 
on  the  part  of  the  original  vendor  that  the  conditional  Tendee 
might  dispose  of  the  propeity  withont  first  paying  the  price  agreed 
upon.  Both  these  dements,  to  souse  extent  at  least,  exist  in  the 
present  case«  and  occasion  hesitntion  on  the  part  of  the  court  as 
to  the  ralidity  of  the  condition  as  against  the  creditors  of  McAvoy. 

The  finding  bearing  npon  the  question  is  as  follows :  ^^  It  wss 
an  express  condition  of  both  sales  that  the  title  to  said  merchan- 
dise should  not  rest  in  the  said  Tendee  until  the  merdiandise  was 
folhr  paid  for;  and,  until  such  pnyments  were  made,  the  title  to  said 
merchandise  was  to  be  and  remain  in  said  Tenders.*'  *  *  ♦  «•  Said 
McAtoy  is  a  retailer  of  liquors,  and  it  was  supposed  by  the  par- 
ties that  said  merchandise  would  be  used  in  his  business ;  and,  in 
case  any  of  said  merchandise  should  hsTe  been  sold  and  consumed 
before  the  conditions  of  sale  w&e  complied  with,  the  Tendors  could 
only  enforce  their  condition  against  such  portion  thereof  as  might 
remain  unsold." 

Under  such  an  agreement,  aft^  the  property  has  been  attached 
by  creditors,  will  the  law  consider  it  as  belonging  to  the  plaintiff 
or  to  his  conditional  Tendee,  McAToy  ? 

If  we  invoke  the  »id  of  the  courts  of  other  states  to  give  an 
answer  to  this  question  we  find  decisions  of  the  highest  courts 
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«f  Maim,  Vermont  and  Mjb— chnaettB  protecting  the  title  of  the 
original  Tender  under  agreements  snbetantially  the  same  as  the 
one  we  are'  considering. 

In  Eoffer$  r,  WkiUhou$e,  71  Me.  222,  goods  were  bonght  by  a 
retail  trader  upon  condition  that  the  property  should  not  rest  in 
him  antil  they  were  folly  paid  for,  bnt  with  an  understanding 
between  the  parties  that  they  were  to  go  into  the  store  of  the 
conditional  parchiser  and  be  sold  by  him  in  the  regular  course 
of  trade ;  and  it  was  held  that  they  did  not  pass  to  the  assignee, 
in  insolrency  of  the  latter,  for  the  benefit  of  his  creditors,  although 
the  original  Tender  would  have  been  estopped  to  deny  the  title 
of  those  who  might  purchase  portions  of  them  of  the  retailer  in 
the  regular  course  of  his  business ;  and  it  was  distinctly  held  that 
it  was  not  essential  to  the  existence  and  Talidity  of  such  a  con- 
dition that  the  conditional  Tender  should  hsTc  no  right  to  sell  to 
others.  Babrows,  J.,  in  giTing  the  opinion,  said :  *^  We  see  no 
legal  objection  to  a  wholesale  dealer  making  a  conditional  sale  to 
a  retailer  with  the  understanding  that  he  may  dispose  of  the 
goods  as  they  may  be  called  for  at  retail,  but  that,  as  between 
themselTes,  the  property  shall  not  pass  until  the  goods  are  paid 
for ;  and,  in  such  ease,  while  the  purchaser  at  retail  would  get  a 
title  which  the  original  Tender  could  not  impeach*  becsose  of  his 
agreement  with  the  retailer,  it  would  be  the  title  of  the  original 
Tendor,  and  not  that  of  the  retailer,  who  has  none,  and  can  con- 
Tey  none,  except  in  the  manner  which  his  arrangement  with  the 
Tender  permits." 

In  Armington  t.  ffauitanj  88  Yt.  448,  the  plaintiff  sold  one 
Thompeon  proTisions  on  a  condition  made  in  good  faith  that  they 
were  to  remain  the  property  of  the  plaintiff  until  paid  for,  but 
with  the  understanding  that  Thompson  might  consume  them  in 
his  family.  The  defendant,  a  constable,  attached  the  proTisions 
in  behalf  of  a  creditor  of  Thompson.  Held,  that  the  condition 
was  Talid,  and  the  title  to  the  goods  remained  in  the  plaintiff 
until  they  were  paid  for  or  consumed.  Kellogg,  J.,  in  deliver- 
ing the  opinion  of  the  court  said:  '^It  was  the  unquestionable 
right  of  the  plaintiff  to  sell  this  property  to  Thompson  upon  the 
condition  that,  until  payment  of  the  price,  the  property  should 
remain  the  plaintiff's.  The  retention  of  the  title  to  the  property 
is  not  a  fraud  upon  any  person,  and  such  a  contract  is  one  which 
CTcry  person  has  a  right  to  make.     In  a  conditional  sale,  the 
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pogaaariop  of  the  pn^atj  is  ordinarily  tnntfenned  to-tlia  Ymiim, 
ftsd  very  frequently  with  expectation  of  both  of  the  peitieB  to  die 
sale  that  the  proper^  wiU  be  need  by  the  Tcndee;  bat,  in  tneh 
caaeSy  the  vendee  is,  nntil  the  perfonnaaee  of  the  condition,  only 
a  bailee  of  the  property  for  a  specific  paipose,  and  he  aoqnires  no 
property  in  the  goods  from  the  possession  merely.  This  right 
rests  upon  the  agreemoit  of  the  parties,  and  their  intention  in 
making  the  contract  of  sale  is  to  be  carried  into  effect,  if  the 
transaction  was  entered  into  in  good  fiath,  unless  the  contract  is 
one  which  contraTenes  some  established  rule  of  law."  • 

Of  the  Massachusetts  cases,  the  one  most  in  point  is  Bnrbank 
T.  Orooker  ^  amothery  7  Gray  158,  where  there  was  a  sale  and 
delivery  of  a  stock  of  goods  to  a  shopkeeper  to  be  put  into  his 
shop  for  sale,  but  upon  condition  that  the  title  should  not  vest  in 
him  until  payment  of  the  price,  and  it  was  held  that  the  title  did 
not  pass,  and  the  condition  was  operatiTe  as  against  eren  a  pur- 
chaser from  him  of  the  whole  stock  of  goods ;  although  it  was  also 
held  that  had  a  sale  beoi  made  of  individual  articles  in  the 
ordinary  course  of  business  in  a  country  store,  the  plaintiff  mi^t 
have  been  estopped  to  assert  any  right  adverse  to  such  purchaser, 
having  placed  them  in  the  hands  of  such  dealer  with  the  under- 
standing that^they  were  to  be  thus  used. 

The  New  York  cases  already  referred  to  rend^  it  probable  that 
the  courts  of  that  state  would  declare  such  a  condition  inoperative, 
although  there  is  a  distinction  of  some  significance  between  the 
case  of  Ludden  v.  Bazen^  tvpro,  on  which  the  defendant  relies, 
and  the  case  at  bar,  in  this — that  in  the  former,  the  vendee,  to  use 
tlie  language  of  the  court,  was  to  '^run  bis  unlicensed  grocery 
upon  borrowed  whiskey,"  all  of  which,  by  the  terms  of  the  agree- 
ment was  to  be  paid  for  only  when  sold,  showing  that  a  sale  by 
the  grocery  man  was  the  most  prominent  part  of  the  contract.  In 
80  flagrant  a  case,  it  might  well  be  held  that  the  condition  was 
colorable,  fraudulent  and  void.  We  concede,  however,  that  the 
reasoning  contained  in  the  opinion  renders  it  probable  that  the 
contract  we  are  considering  would  in  that  state  be  declared  void 
against  purchasers  and  creditors. 

The  finding  in  the  case  now  under  consideration  leaves  it  a  little 
in  doubt  how  far  the  parties  contempli^ted  any  use  of  the  liquors 
in  McAvoy*s  business  until  paid  for  by  him,  and  it  appears  that, 
although  the  latter  had  had  possession  for  several  months,  yet  all 
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die  packages  remained  intact  except  one,  which  was  opened,  and 
a  small  qnantitj  drawn  therefrom  a  day  or  two  before  the  attach- 
ment, and  on  the  day  aftet  the  attachment  full  payment  was 
intended  to  be  made  to  the  agent,  who  was  then  expected  in  New 
Britain. 

Bat  conceding  that  the  parties  actually  contemplated  that  there 
Bright  be  some  nles  made  before  actual  payment  of  the  price  yet 
the  terms  of  the  agreement,  coupled  with  the  conduct  of  the  con* 
ditional  rendee  in  pursuance  of  it,  evince  the  perfect  good  faith 
and  banm  fide  character  of  the  transaction,  so  that  it  cannot  be 
pronounced  roid  on  account  of  any  wrong  intent  of  the  parties. 
If^  therefore,  the  condition  is  to  be  held  inoperative  at  all,  the  law 
must  so  declare  it  upon  grounds  of  public  policy,  because  it  was 
calculated  to  give  the  one  clothed  with  the  possession  a  false  cre^lit, 
or  dse  upon  the  ground  that  the  plaintiffs,  through  their  contract, 
are  to  be  regarded  as  holding  the  possessor  or  conditional  vendee 
ont  to  die  world  as  absolute  owner. 

The  objection  as  to  giving  a  fidse  credit  has  undoubtedly  much 
force,  so  that  in  several  states  the  courts  consider  it  as  sufficient, 
but  it  applies  with  more  or  less  strength,  according  to  the  circum- 
stances, to  all  cases  of  conditional  sales  where  the  vendee  is  clothed 
with  full  possession  and  apparent  ownership,  but  as  the  court  says, 
in  FcrheM  y.  IfortA,  mtpra^  in  this  state,  ^'  all  these  cases  of  con- 
ditional  sales  TamSithcnafde  have  been  held  good  against  attaching 
creditors  ;'*  and  in  reply  to  the  objection  we  are  considering,  it 
warns  persons  against  putting  faith  in  appearances,  except  where 
the  case  comes  within  the  rule  of  the  vendor's  retaining  possession 
after  the  sale,  and  persons  about  to  give  credit  on  the  faith  of  such 
appearances  must  make  inquiry.  In  this  respect  the  language  of 
our  courts  is  similar  to  that  of  Campbell,  J.,  in  giving  the 
opinion  ixiKetchum  ^  Cummings  v.  Brennan^  53  Miss.  596.  *^A 
buyer  must  beware  of  purchasing  from  one  who  has  not  title ; 
possession  is  not  title." 

The  other  objection,  as  to  holding  out  the  possessor  to  the  world 
as  absolute  owner,  is  involved  partly  in  the  one  just  considered, 
except  so  far  as  the  contract  in  question  must  be  construed  as  con- 
templating or  authorizing  a  sale  by  the  possessor. 

Possession,  with  the  jm  di$ponendij  added,  has  been  regarded 
by  many  courts  as  a  sufficient  reason  for  declaring  a  contract  color- 
able and  fraudulent,  without  regard  to   the  real  intent   of  the 
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parties:   Bump  on  Frmndnleiit  ConreyaneeSy  p.   128,  aad 
there  referred  to. 

We  concede  that  there  is  much  force  in  the  rsMoning 
ing  sach  a  rule,  but  at  the  same  time  we  must  bear  in  mif  d  the 
spirit  and  drift  of  our  own  decisions,  as  thqr  may  have  iadseed 
the  making  of  such  contracts.  While  it  is  true,  as  alreadj  stated, 
thai  no  case  identical  with  the  present  in  the  particular  feature  we 
are  now  considering  has  hitherto  been  before  this  court,  yet  the 
cases  referred  to  clearly  show  that  the  controlling  conaideratMMi  has 
been  the  bona  fide  character  of  the  transaction  and  the  huMSt 
meaning  and  intent  of  the  parties,  without  applying  any  techuical 
rule  of  public  pol*cy,  as  in  the  case  of  a  retention  of  pncnfasinn  by 
the  vendor  after  a  sale. 

The  courts  of  Massachusetts  and  Connecticut  have  always  beau 
in  harmony  on  this  yexed  subject,  and  the  principles  hitherto 
adopted  by  us,  if  they  do  not  logically  compel,  yet  very  naturally 
lead,  to  the  same  result  as  already  reached  in'that  state,  whetuthe 
title  of  the  original  vendor  has  been  protected,  notwithstanding 
the  objection  we  are  considmng. 

If,  however,  the  contract  in  question  must  be  construed  to 
mean  that  the  plaintiff  authorised  McAvoy  to  sell  the  property  as 
his  own,  we  should  be  constrained  to  hold  it  so  absolutely  ineott* 
sistent  with  the  retention  of  the  title  in  the  plaintiif  as  to  waive 
or  make  void  the  condition.  But  in  this  case  the  condition  that 
no  title  was  to  pass  until  payment  is  so  clear,  express  and  peaitivu 
in  its  terms,  that  we  are  inclined  to  give  it  full  effect,  aad  to  con* 
strue  what  is  afterwards  said  of  the  understanding  of  the  parties 
relative  to  a  sale,  as  the  court  in  Rogers  v.  IFAAeioiise,  9mprm^ 
did,  that  is,  the  authority  is  not  to  sell  as  his  own  (having  nothing 
himself),  but  simply  to  transfer  the  title  of  the  plaintiff  in  the 
manner  authorized. 

There  was  error  in  the  judgment  complained  of^  and  it  in 
reversed. 

Garpeuter,  J.,  dissented. 

It  u  propoicd  briefly  to  oonsider  the  of  the  greatest  importanee,  nd  only  to 
law  with  Yegard  to  transactiofiB  on  the     bnyer  and  lelfer  or  hailor  aii4  bailee, 


border  line  between  bailmeott  and  sak  ;  bat  to  third  peraoaf,  leeoaS 

trantactions  which   are   growing  daily  and  crediton,  whon  rigto  defMsad  as 

more  frequent  and  variouf.    The  ques-  largely  apoQ  thoee  of  the  orighial  paitici. 

tions  arising  out  of  them  most  erer  be  The  snbject  has   lately  beca   broaght 
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k  to  the.  notice  of  tho  pro- 
Ibffiiofi  by  the  two  deciiiong  of  the  8a- 
lireme  Coort  of  PennsjlTmoia,  referred 
to  in  the  prindpnl  esse,  rig. :  Brwumek 
▼.  Eo9V€r,  10  Weeklj  Nocet  Cues  Sl», 
and  Ska^eldt  t.  HwHttman,  Id.  S16. 
Hie  Imw  of  the  state,  upon  Ais  point, 
where  tfaeie  two  macs  arise  is  of  early 
origin,  and  maj  be  said  to  begin  with 
the  case  of  Sfturgatrojfd  t.  Craaeford,  S 
Teales  420 ;  3  Dall.  491.  An  action  was 
Ivrovght  npon  a  policy  of  insurance  of  the 
ship  *' Mount  Vernon."  The  facts,  as 
alaiad  in  tibe  charge  of  Judge  Shifpbit, 
aa  reported  in  Dallas,  were  as  follows : 
An  Bn^ishmany  Dancanson  by  name, 
had  come  here  to  settle,  and  taken  the 
caA  of  allegiance  to  Ptonsylrania,  bnt 
had  not  been  long  enough  in  the  country 
to  CBtille  him  to  naturaliiation.  He  ap- 
pliad  to  Messrs.  Willis  and  Francis  to 
get  him  a  Tcssel  with  wfaiefa  to  trade 
wiffc  India,  prirate  trade  with  that 
camiiy  bdng  prohibited  in  England  as 
tm  infringement  of  the  goTemment  mo- 
nody. Messrs.  Willis  and  Francis 
pufrhaaad  the  "  Mount  Vernon,*'  and  a 
bffl  of  sale  was  made  out  to  them  by 
pWntiC  It  then  occurred  to  Duncan- 
•OB,  that  as  he  had  not  yet  acquired 
American  citizenship,  he  was  not  in  a 
pootioii  to  trade  as  he  wished  with 
safety.  Hence,  the  bill  of  sale  was  sent 
hack,  and  a  new  contract  entered  into 
subshmtially  as  follows:  The  plaintiff 
should  remain  (he  owner  of  the  ship, 
and  as  such  retun  the  register  and  make 
tiie  insurance ;  she  should,  howerer,  be 
delirered  to  Duncanson  or  his  agents, 
and  the  plaintiff  should  empower  a  pas- 
senger on  her  to  assign  and  transfer  the 
ship  to  Dnncanson  in  England,  on  Sep- 
tember 1st,  by  which  time  he  would  be 
■n  American  citizen.  Purchase-money 
to  be  secured  by  notes  of  Willis  and 
Francis,  payable  at  all  erents,  in  instal- 
ments. The  present  insurance  was  ef- 
fected by  plaintiff  as  owner  of  the  ship. 
In  Teates,  Judge  Sbippev  is  reported 
as  saying,  "Either  a  delirery  of  a 
Vou  XXX.— t» 


chattel  contracted  for,  or  payment  of  the 
(k>nsideration  money  will  effect  a  chan^ 
of  property,  where  such  is  the  intention 
of  the  parties  ;  but  where  the  parties  du 
not  contemplate  such  a  change,  but 
expressly  guard  against  it  by  contract, 
it  would  soem  strange  that  the  property 
should  pass  from  the  one  to  the  otlier 
contrary  to  the  declared  will  of  both." 
Tho  crucial  point  in  the  case,  however, 
WM  whether  or  not  the  arrangement 
was  an  erasion  of  a  certain  United 
States  statute.  In  Mwrffotroyd  r.  CWiar- 
fordf  it  was  held  not  to  be  such  an 
erasion.  But  in  Mwrgatroyd  ▼.  McLwrt, 
4  Dall.  842,  Justice  Chabb  of  the 
United  States  Circuit  Court  arriTed  at  an 
opposite  conclusion,  and  in  Dtmoanmm  ▼. 
McLure,  4  Dall.  S08,  the  judges  retracted 
their  opinion  in  Mmryatroj/d  r.  Crmr/ord 
with  regard  to  the  statute  ;  but  they  did 
not  impugn  the  correctness  of  their  posi- 
tion as  to  the  general  law  goreming  such 
contracts. 

The  case  of  Martin  v.  3fatkioi,  14 
8.  k  R.  SI 4,  may  be  considered  the 
leading  case  in  Pennsylranta  on  the 
subject.  It  was  decided,  soone  thirty 
years  later  than  the  last-mentioned 
case  and  the  conclusion  reached  was  dif- 
ferent. The  case  was  this:  Martin 
brought  trespass  against  Mathiot,  sheriff, 
for  seizing  four  wagon  horses.  The 
defendant  justified  the  seizure  under  nji. 
fa.  commanding  him  to  levy  a  certain 
debt  upon  the  property  of  one  Michael. 
The  question  was  whether  the  property 
was  Martinis  or  MichaePs.  It  was 
proved  that  the  horses  were,  and  had 
been  for  some  time,  in  the  possession  of 
Michael,  who  was  a  wagoner.  Before 
they  came  into  his  possession  they  were 
tho  property  of  the  plaintiff.  The  de- 
fendant gave  evidence  that  Michael 
stood  charged  on  the  lxH)ks  ijf  the  plain- 
tiff with  a  debt,  amounting  to  upwards 
of  f  60,  and  that  the  plaintiff,  apon 
being  asked  whether  Michael  was  the 
owner  of  the  horses  he  was  driving, 
replied  that  he  was,  provided  he  should 


^*^%>»fr   a  ifcist    fftCn    w!i»-^ 
|4r\W'tT,     The  CKsp?  'vVuc^   bftTr 


lotr  it  15  fran^nknt  as  to  crc^ditqn.  It 
w»<  the  »rf%anitHHi  of  tiw  |iniw  iiiiiw 
fWw^  the  pn^^vrty  whk^fgidc  tliefrttMl ; 
Mid  the  i^inciplc  arpHn  to  the  case 
before  «.  *   *   *  The  mi^cbief  n  dn 


c&*>e. 


Jad^e  DuvcAV,  who 

>■  iririBJ^M  IB  tW  aunt 

AitqmeaAm  m  towbetber 

of  iifMiiWiinB  mmitr  sscb  dr- 

or  awiUy  a 
badge  cif  frwtd  to  be  eonaidered  bj  tfac 
juT.  He  Mji^  *'  Thm  diatiBclMB  eonro 
baTc  taken  w^  belvacm  a  deed  porportiai^ 
on  iti  Imot  to  be  an  afaaolnle  deed,  n 
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of  tfte  tide  ham  Ao 
ilMtiUe  wiih  the  deed 
itidf,  and  •  deed  qiOB  eonditioB^  which 
doee  aoC  eaiitle  the  vendee  to  poaKMion. 
An  •faaofatte  deed  without  poeieinion  is 
im  poiBt  of  law  fraadvknt.    When  poe- 

ii  a  ftnad  in  ilaelf  to  be  detomined  bj 
the  eovt."    Hue  if  a  itrong,  indeed,  a 


and  the  iimiiwion  am  oompatible, 
m  a  qnealiaa  fcr  the  jnrj.    BM 
T.  CbMon,  le  8.  4  E.  41f ,  al«>  eted 
by  Jndge  Tiuihmav,  was  a  anit  agaiut 
the  dKriff  for  die  Tate  of  eertain  goodf 
iBTied  on  br  Uun.    The  plaintiff 'f  dahn 
baeed  npon  an  awignnifint  of  die 
to  her  bj  the  defendant  in  tlM 
prior  to  die  Iotj.    Hie  de- 
■inainad   in    pmiiwion   after 
the  eeiigBient.    The  point  decided  U 
eoneedr  atated  in  the  ajrtiabni,  aa  fol- 
fewB :  If  tiM  owner  continne  in  poeifat 
rfoB  after  an  abeoinle  anignnient  of  die 
foode,  it  ia  a  frand  per  ise,  nnleM  the 
neeordmif  to  booio  eon* 
ezpreend  in  the  deed* 
It  ii  i^on  theee  two  caees  that  the  de- 
caion  in  Mtartm  t.  IfolUdt  reen,  and 
with  evoy  reapect  lor  ao  able  and  Beamed 
a  jmiat  aa  Jndge  Tummmam^  thqr  can 
hardljbe  aaid  to  warrant  it.    BepedaDr 
in  Tiew  of  die  earlier  law  in  FennsyU 
Taoia,  whidi  wee  morh  lew  etriet  with 
regaid  to  ftaudnlent   poeiession   tlian 
that  in  England:    Dmeti  t.  Cope^  4 
Knn.   S58;  Le9g  r.    WaUit,  4  Dall. 
197;   Waten  r.   MeOBUan,   Id.   S08; 
OkmeeUm-  r.  mUipB,  Id.  S18  ;   Wili  r. 
fWnUm,    1    iBInn.    SOS.*     Martin    r, 
MMiat  practicallj-  aroids  the  payment 
of  mooer  aa  a  condition  precedent  to 
the  Testing  of  propertj  in  the  Tendee, 
as  to  pwraasers  and  cieditony  where 
posseasion  has  been  giTen  hnn.    Heitiier 
GEo»  T.   fToodSi,  nor  any  of  the  earUer 
aadnrities,  sustain  this.    All  of  diem 
except  from  the  nde  aa  to  fraodnlent 
possession  caaes  where  diere  is  a  condi- 
tion expressed  in  die  deed,  eren  though  as 


a  matter  of  fact  die  pnssrimimi  is  eqnallT 
deeepdre    in    both    cases.     The  early 
aathoritj  most  nearly  in  point  which 
I  haTo  been  able  to  and  is  Mwgairoyd 
T.  Ontwfkrd,  sifira,  with  which  Miartim 
T.   Miaikioi  certainly  does    not  agree. 
A  strikingly  siaular  case  arose  seme 
years  Uter,  where  there  had  been  au 
agreement  to  sell  a  boat,  with  die  con- 
dition that  it  should  reaMin  the  Tender's 
ptopeity    until    die    instalments    were 
paid.    The  Tendee  wis  in  die  employ 
of  the  Tender  as  boatman.    Some  of 
dK  instatamnts  had  been  paid,  and  dw 
Tendee  wns  in  posseasioo.    The  creditors 
of  the  Tendee  leried  upon  the  boat,  and 
tlK  court  below,  upon  the  authority  of 
IfnrtM  T.  ifaffaV,  pronounced  theagree- 
nwnt  a  ftnnd  fsr  ss,  as  to  the  Tcndee's 
creditors.    Tins  judgment  was  reTened, 
Jndge  Onaoir  disdngnishing  ifnrtM  .t. 
IMM,  upon  die  ground  that  in  the 
present  case,  the  possession  of  the  Ten- 
dee, since  he  waa  in  the  render's  employ, 
was  the  possession  of  die  Tender,  and 
therefore  not  delnsiTc :  Lekigk  Co,  t. 
fMd,  8  W.  ft  8.  841. 

It  seems  decided  b^ond  question, 
in  Bennsylrania,  that  where  there 
is  a  present  sale .  and  delirery,  no 
agreemobt  to  continne  die  piopeity  in 
the  Tender,  or  to  presenre  hb  lien,  will 
arail :  Jaikimi  t.  Eickefbergtr,  4  Watts 
181 ;  McCuilougk  t.  Bnier,  4  W.  ft  S. 
178  ;  Tro9aio  t.  ShmffUs^  10.Watts4S8 ; 
Briidiett  t.  Cook,  68  Penn.  St.  183. 
The  diiBcolty  is  in  determining  what  is 
and  what  is  net  a  present  sale.  It  was 
found  that  to  apply  the  doctrine  of  Mar- 
tin  T.  Maikkt  to  all  cases  of  the  kind 
would  work  injorionsly.,  and  before  long 
there  appear  two  iincs  of  cases,  one 
gOTcmcd  by  Jfartin  t.  JfodUot,  and 
limited  to  cases  where  there  is  a  de- 
lirerr  to  the  rendee  with  retention  of 
title  by  the  render  simply  for  his  security 
or.  conrenience,  and  the  other  oom- 
poaed  of  those  cases  wherein  there 
appears'  to  hare  been  seme  further 
motire  for  the  deUreiy,  either  that  die 
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Tendee  slioitld  hare  tlic  mte  of  the  pro- 
perty ms  bailee  for  hire,  wilh  a  nirht  to 
buy  abeolutcly  at  the  end  of  the  time, 
or  continue  in  possemion  as  the  servant 
or  agent  of  tlie  vendor  with  the  right  to 
pay  for  and  l>eiy>nic  owner  of  the  property 
at  a  future  time.  The  cases  just  cited 
arc  examples  of  tlie  first  line,  aad  to 
them  may  be  added  StadfeUH  t.  Humt^- 
man  and  liruimcick  t.  Hooper,  mipra. 
Tlic  distinction  between  the  two  lines  is 
dear  enungh  in  principle,  but  as  before 
remarked,  the  difficulty  arises  wlien  it  is 
proposed  to  apply  tlie  principle  to  given 
circumstances.  Martin  v.  Mathwl  and 
kindred  cases  would  seem  to  stamp  as 
illegal,  or  more  properly,  Toi<l  as  to 
third  persons,  any  contract  no  matter 
how  worded,  which  ^ves  the  vendee 
possession,  and  retains  the  ownership 
in  the  vendor  for  his  security  or  that 
of  the  vendee.  It  haa  also  been  held  in 
several  cases,  iM^ginning  with  Myen  v. 
Harvfy,  2  P.  4  W.  478,  thai  property 
lH)ught  at  sheriff'**  sale  may  be  left  with 
the  defendant,  loaned  or  AtrW,  without 
subjc<>ting  to  sale  again  as  his  property. 
But  wlierc  tliere  i»  an  agrttmad  to  reteli 
it  to  the  defendant,  be  the  sale  (con- 
ditional or  absolute,  his  creditors  may 
A^ain  sell  it :  Heitxman  v.  Z>iW,  1 1  Penn. 
St.  264  ;  Dick  r.  Cooper,  24  Id.  217  ; 
Waldron  v.  Htmpt,  52  Id.  406. 

The  case  of  Clark  v.  Jack,  7  Watts 
375,  may  be  said  to  begin  the  line  of 
cases  held  not  within  the  principle  of 
Martin  v.  Matkiot.  The  agreement  was : 
**  Articles  of  ngreement  maile  and  con- 
cluded tliis  4th  day  of  June,  in  the  year 
of  our  Lord  1836,  between  William  Jack 
of  the  one  part  and  Richard  Ardinrs  and 
C  J.  Durham  of  the  other  part,  witness- 
cth,  that  in  consideration  of  $145  paid 
TjcwIs  p.  Durham  for  the  said  Jack,  in 
linnd  by  the  said  Arthurs  and  Durham, 
the  said  Jack  agrees  to  sell  two  ye^rs 
from  this  date  unto  the  said  Arthon 
find  Durham  aU  of  the  law  library 
which  the  said  Jack  bought  of  Lewis  P. 
Durham.    And  the  said  Arthurs  and 


Durham  agree  to  pay  a  eertain  jndgant 
bond  in  which  said  Jack,  Arthm  aad 
Durham  are  jointly  bouad  snto  the  said 
L.  P.  Durham  for  the  mub  of  tlOO  widi 
interest,  which  payment  ihall  be  in  Aril 
satisfaction  of  the  said  books.  And  fmr- 
tber,  the  said  Jack  agreea  to  lei  tiM  said 
Arthurs  aad  Durham  have  the  uw  of 
the  said  books  until  that  tioK,  and  the 
said  books  not  to  he  taken  om  of  Brook- 
viUe,  Jefferson  Co.*'  This  waa  held  a 
bailment,  with  a  superadiled  oontrad  to 
sell,  and  the  possession  in  no  wise  tramln- 
lent.  So  in  Roee  t.  Story,  1  Penn. 
St.  190,  where  the  agreement  was  §or 
the  sale  of  horses  to  be  paid  for  in  in- 
stalments (several  of  which  had  been 
paid),  the  animals  to  remain  the  pimieity 
of  the  vendor  until  llnal  payment,  the 
contract  was  lield  valid  as  against  the 
vendee's  creditors  on  the  ground  thai  aa 
he  was  in  the  employ  of  Ibe  vendor,  and 
continued  to  nse  the  horses  in  his  wosk 
about  the  premises,  there  was  noAinf 
deceptive  in  his  posaeanon.  See  also 
Lfhigh  Co.  V.  FieU,  «qN«.  In  Bow  v. 
Slmrp,  51  Penn.  St.  26,  the 
was  a  lease  of  billiard  tables  for  n 
period,  lessee  to  redeliver  them  in 
oondition,  lessors  to  make  oat  a  bill  of 
sale  at  the  end  of  the  term  if  there  \mA 
been  no  default  in  payiag  the  inatalmfli 
of  rent.  Three  days  prior  lotha  ezeca- 
tion  of  the  lease,  the  kmea  i^;reeil  to 
pnrchase  the  tables  of  the  lemar  for 
$750.  He  paid  cadi  HOO,  and  the 
balance  $550  was  the  amonnt  mentioned 
as  the  total  rent  in  the  lease.  A  bill  of 
sale  was  made  out  at  the  time  of  the 
agreement  to  purchase,  thongh  not 
signed.  This  case  affords  a  eaiiona 
example.  No  one  can  foil  to  see  that 
the  effect  and  intention  of  the  lease  were 
simply  the  security  of  the  vendor.  Yet 
the  i^jecroent  was  held  lawful,  and  the 
delivery  to  the  lessees  or  vendeea  simply 
a  bailment,  upon  the  aathority  of  Cfarfc 
T.  Jade,  MHpra.  Rome  t.  Sharp  is  npoo 
the  border  line,  and  is  hardly  ansfamed, 
certainly  not  ruled,  by  C^mh  t.  JaA 


LEWIS  9.  HcCABE. 


229 


Bihm  T.  JCfaMi,  7f  Pen.  8ft.  4M,  It  abo 
•D  importaai  eMe.  Hk  ■gipement  wm 
dMl  Eolow  iboidd  "  ftniah"  Monti  with 
horaeiy  wafgoos,  Ac,  niitable  for  pod- 
dling.  Moffili  to  pay  him  ^  per  week  for 
two  hmidred  weeks,  die  piopertj  to  be- 
long to  and  be  nanafped  bj  Enlow  nntil 
the  last  payment.  Moriti  to  keep  the 
articles  in  repair,  and  replaoe  an j  horse 
whidi  migfat  die.  Enlow  to  reiinqnish 
an  fight  to  the  property  at  the  last  pay- 
ment. Defirery  to  Moriti  under  this 
agreement  was  held  a  bailment,  the 
word  "fiimish"  imptying  that  the  pro- 
perty was  loaned  or  hired  with  a  super- 
added agreement  to  sell  at  a  future  day. 
Hie  case  is  said  to  be  within  the  principle 
ruled  in  Rom  t.  Stmy,  nqtra^  that  where 
pAyment  is  to  be  for  the  use  of  a  thing, 
with  an  agreement  for  a  future  sale,  the 
contract  is  valid.  Rom  r.  SUrry  is  seTe- 
ral  times  dted  as  authority  for  this  propo- 
sition»  but  it  decides  noCfaingof  the  kind. 
There  was  not  the  sllghteet  agreement 
for  the  use  of  the  property,  nor  was  it 
pretended  that  there  was.  The  propo- 
sition is  esundated  gratuitously  in  the 
syllabus^  but  the  decision  rested,  as 
shown  above,  on  Ae  ground  that  the 
Tcndee  was  in  the  employ  of  the  Tendor. 
This  b  recognised  as  die  "  pirot "  of  the 
case  in  fawer  t.  Fob  Gosea,  6  Weekly 
Hoees  ceases  wC4. 

Tlie  two  recent  cases  referred  to  at 
dw  begtnniog  of  this  note  show  a  strong 
di5positiofi  to  extend  the  doctrine  of 
Martin  t.  Mathiat ;  StadfdA  t.  Hunto- 
man  closely  resembled  Homt  t.  Sharp 
and  EnlfKB  t.  Klein.  The  diflference 
was  Terbal— in  the  "label.*'  In  Rowe 
▼.  Sharp  there  had  been  a  nominal 
lease.  In  Eidow  r,  JtZa'a,  a  lease  by 
implicatiou.  In  Sta^eldi  ▼.  Hunto- 
many  die  contract  was  pracdcally  the 
same,  but  expressed  simply  as  an  agree- 
ment to  pay  in  instalments,  with  a 
right  in  the  rendor  to  take  away  the 
goods  upon  default.  The  case  is  dis- 
tinguished from  Rowe  t.  Skar  ,  because 
diere  was  no  lease  in  terms,  nor  was 


anythmg  said  as  to  re-MiTery.    Kothiug 
was  said  as  to  re-delivery  in  Enkoo  r. 
Klan^  but  there  was  an  implied  lease. 
Here  there  was  none.     Brunmekk  ▼. 
^ooMTis  even  more  on  all  fours  with 
Rowe  T.  Skvj*.     The  draftsman  of  the 
contract,  probably  having  the  latter  case 
in  mind,   made  the  agreenwut  in  the 
form  of  a  sale  in  instalments,  to  be  se- 
cured by  lease.    Subsequendy,  a  lease 
was  executed  by  vendors  to  vendees, 
without,  however,  containing  in  tenu 
an  agreement  to  re-deliver.    This  ar- 
raageosent  the  court  pronounced  truly  a 
''diin  disguise,"  "too  clumsy  to  have 
the  merit  of  being  dever,'*  and  held  the 
transacdon    a   sale,    oonduding    their 
opinion  by  saying:  "There  is  not  die 
slightest  element  of  baihnent    in    the 
transaction.    It  is  immaterial  what  the 
parties  call  it,  the  law  pajrs  Httle  atten- 
tion to  the  label ;  it  looks  beneath  and 
examines  the  nature  of  the  contract  be- 
tween the  parties."    It  must  be  oon- 
fossed   that  this    language  is  hard    to 
reoondle  with  Rome  v.  Sharp  and  Enlow 
V.  Klein,    No  one  can  suppose  for  a 
moment  that  an  actual  re-delivery  of  the 
tables  was  contemplated    in  Rowe  v. 
Sharp,  espedally  in  view  of  the  evidence 
of  a  sale  prior  to  the  lease.    It  was  the 
"  labd"  and  only  the  label  at  which  the 
court  looked  in  that  case.     And  the  true 
difference  between  it  and  Bnmowiek  v. 
Hoover,    is    that    the    agreement    was 
cleverly  drawn    in   the    one  case  and 
clumsily  in  the  other.     The  dis^fuise  is 
equally  evident  in  both.     There  was  no 
agreement  whatever  for  a  re- delivery  in 
Enlow  V.  KUin,  and  though  the  facts  of 
that  case  arc  not  so  nearly  in  point  as  in 
Rowe  V.  Shaarp,  both  cases  show'  a  ten- 
dency toward  forsaking  the  doctrine  of 
Martin  v.  Matkiot — a  tendency  directly 
the  reverse  of  Stadfeidt  v.  HiaUoman  and 
BruntwicL  v.   ffoooer.     It  is  greatly  tc 
ht^  rcgrettcil    that   Martin   v.    Mathio' 
shonld  bo  returned  to  in  the  face  of  the 
requirements   of   modem    oonvenicncc, 
and  when  Judge  Tilohmaw's  assertion 
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in  tluit  cAie  that  such  agreemenls  '*  are 
not  in  tbc  utoal  oonrsc  «f  bnsinessy"  is 
oertainlj  no  longer  trae,  if  it  crer  was. 

I  have  reviewed  at  length  the  Penn- 
sylvania law,  in  order  to  show  the  fallacj 
oi'  the  rule  lately  returned  to,  so  strongly 
evidenced  by  the  constant  exceptions  to 
the  rule  made  from  time  to  time,  and  the 
iinal  gradual  tendency  to  relinquish  it 
altogether,  until  it  was  restored  hy  the 
t^vo  last  cases.  The  following  are  inter- 
esting cases  in  PennsylTania :  Ckamber- 
lain  V.  Smiih,  44  Penn.  St.  431  ;  Becker 
V.  iimith,  59  Id.  469  ;  Haury  t.  Bttter- 
SON,  97  Id.  346;  Haak  t.  Lmttenmtn, 
64  Id.  SOI  ;  StUei  r.  Wkitaker,  1  Pliila. 
97 1  ;  Farrell  t.  iVo/Aans,  Id.  557  ; 
Henkdt  v.  Bnwn,  4  Id.  299 ;  Critt  v. 
A7e6cr,  79  Penn.  8t.  990 ;  H^ppU  t. 
Spnkman,  7  Phila.  119 ;  PHee  r.  Mc- 
CalliMer,  3  Grant's  Cas.  248. 

In  New  York,  the  question  has  arisen 
with  great  frequency,  and  the  decisions 
are  not  all  reconcilable,  but  the  later 
ones  are  opposed  to  the  late  Pennsylvania 
decisions,  and  hold  that  the  vendee  in 
such  cases  takes  no  title,  nor  do   his 
creditors,  or  bona  Jide  purchasers  from 
him,  until  he  has  paid  the  price,  upon 
which,  in  the  agreement,  his  acquisition 
of  title  depends:   Wait  v.    Green,   36 
N.  Y.  556,  was  in  accord  with  the  rule 
in  Pennsylvania,  and  was  for  some  time 
followed.    There  was  no  condition  in 
the  original  agreement  in  that  case,  but 
at  the  time  of  delivery  the  condition  was 
annexed  ;  and  Bailard  v.  Burgeitj  40 
N.  Y.  314,  and  Austin  v.  Dye,  46  N.  Y. 
500,  are  distinguished   by  Judge  Ra- 
FALLO  in  Comer  v.  Cunninghaniy  77  N.  Y. 
391,   on  the  ground    that    wlierc    the 
original  contract  is  absolute    and  the 
delivery  conditional,   the    doctrine    of 
Wait  V.  Green  would  apply,  but  where 
the  original  contract  is  conditional,  the 
rule  would  be  different.     But  this  dis- 
tinction   can    hardly    be    maintained : 
Smith  V.  Lynee,  1  Seld.  41.     And  WaU 
V.  Green  may  now  bo  considered  not 
law,  as  the  judge  who  delivered  the 


opinion  in  the  ease,  nys,  in 
the  ceporter  in  20  How.  Ft.  530,  Ikiil 
*'  the  heresy  of  thai  cMe  sboaM  not  be 
perpetuated  "• 
being  now  eosiTj 

had  been  erroacoM.  Tha  rendee  i 
not,  howerer,  be  eapowcred  bgr  the 
tnust  to  do  anytldng  inrfttittnit 
his  imperfect  title.  If,  tiwnlOTe,  the 
tract  contains  a  provision  that  tiie  jtaAm 
may  resell  the  goods,  ia  pnrefaaaar  fnm 
him  will  be  piotaetcd,  thon^  the  prion 
be  not  paid  the  original  vendor:  /ICs- 
gerald  v.  /W/er,  19  Hnn  180 ;  LMm 
V.  Haztn,  31  Barb.  650;  CoUt,  JAbuh 
3  T.  &  C.  380.  The  eases  of  Moee  v. 
Boon,  70  N.  Y.  465 ;  Comtr  T.  Cba- 
mmgkam,  77  Id.  391 ;  Battardr.  Bmrg^ 
40  Id.  314 ;  Auatin  T.  Dye,  46  Id.  500, 
may  be  considered  aa  aettling  the  law  in 
New  York  and  establishing  die  validi^r 
of  such  contraets  even  as  lo  homa  Jide 
purchasers  and  creditors. 

In  New  Jersey,  the  law  coincidaa 
with  that  of  New  York,  altlm^  the 
question  does  not  secM  to  haTe  arisea 
until  recently,  and  I  haTe  been  able  to 
find  but  one  case  on  the  point :  CtU  t. 
Berry,  13  Yroom  308.  The  anthoritiea 
are  dted,  and  die  Pennsylvania  doctrina 
noticed  and  prononnoed  againal  tha 
weight  of  authority,  in  em  able  opinioa 
by  Dbfub,  J. 

The  Delaware  .  reporti  coatain  no 
acyndicatioB  upon  the  queation. 

Of  the  New  England  states,  in  Maina 

the  courts  go  pretty  far  in  opposition  to 

the  Pennsylvania  doctrine.  The  validity 

of  such  contraets  as  against  bona  Jide  par- 

chasers  and  creditors  is  beyond  question 

established :  Sawyer  v.  Sftow,  9  Me.  47  ; 

Whipple  T.    GUpatrick,    19   Me.   427  ; 

TibbetU  V.  Tomfie,  12  Id.  341  ;  Ihrier  v. 

Fatter,  20  Id.  391  ;  Leij^don  v.  Steveme^ 

22  Id.  252  ;  Hotehhee  v.  jEhotf,  49  Id. 

213  ;  Rawwon  v.  7M,  47  Id.  506  ;  Saw- 

yer  v.   /Is&er,    32   Id.    28 ;  Brawn  t. 

Haynes,  52  Id.  578;  Eeereli  t.  ffail^ 

67  Id.  497  ;  Rogere  T.    WhitehoMoe,  71 

Id.  2  22.     So  different  is  the  view  taken 
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\j  te  eoart  of  NaiM  froaa  tint  of 
FouwflTaaiA,  tbal  as  agreanent  that 
goods  afaall  be^reCvaad  or  paid  lor  on  a 
daj  oertain,  with  or  withom  a  prorisioii 
that  in  caia  of  tlieir  ralam,  rent  ihall  be 
paid  for  them,  wiU  paM  the  title  in 
Maine,  and  will  not  in  Pennsylraaia : 
Dtmrhom  t.  raraer,  U  Me.  17  ;  BmrnftU 
▼.  BidtmeU,  17  Id.  944;  I^kuu  V. 
DmtffhMt^  SO  Id.  S17.  And  so  firmly 
establiihed  is  the  principle,  that  a  man 
anj  annex  what  conditions  he  chooses 
to  the  sale  of  his  property,  that  in  a  case 
where  A.  negotiated  with  B.  for  the 
sale  of  goods,-  and  C.  at  A.'s  request 
paid  for  then  on  the  condition  that  he 
was  to  be  owner  ontil  repaid,  and  the 
goods  were  delirered  to  A.  and  C. 
jojntfy,  a  Aona  Jide  pnrchaser  from  A. 
was  not  proteded  as  againit  C,  eren 
thongh  B.  snppoeed  that  he  was  selling 
the  goods  to  A. :  Tamier  t.  Lombard^ 
S3  Me.  96f .  And  where  property  is 
sold  to  remain  the  rendor's  antil  wholly 
paid  for,  if  the  vendee  sell  the  proper^ 
after  partial  payment,  the  porchaser  is 
not  entitled  to  deduct  this  payment  in  an 
action  of  trover  by  the  original  vendor. 
Tlie  contract  and  delivery  give  the 
vendee  no  right  to  sell  the  property 
nntil  the  condition  is  absolutely  per- 
formed :  Bnmn  v.  Baymu^  mpra.  The 
conditioii  is  not  illegal  or  Toid,  even 
though  the  vendee  be  given  a  right  to 
sell  the  goods.  While  the  vendor, 
under  sndi  ctreumstances,  cannot  recover 
fifom  porrhasers  to  whom  the  goods 
have  been  properly  sold,  be  can  from 
the  vendee  or  his  assignee  for  the  benefit 
of  cauditoiu:  Rogen  v.  Wkitekouae^ 
wtpra.  But  itrong  aa  is  the  tendency  of 
the  Maine  cases  toward  protecting  the 
vendor  in  conditional  sales,  when  it 
can  be  shown  that  the  mle  has  once  been 
complete  by  the  performance  of  the  con- 
dition, no  acknowledgment  by  the 
vnidee  that  the  property  is  itill  the 
vendor's  will  avail  againit  bona  fide 
purchasers  or  creditors:  George  v. 
AMe,  S6  Me.  S43. 


Li  New  Hampshire  the  same  mle 
prevails,  and  such  contracts  are  valid : 
Jfhk  V.  £wen,  46  N.  H.  173;  KmtaU 
T.  JackmoM,  42  Id.  242  ;  ZW^^  v.  6riir- 
j^,  41  Id.  326.  And  in  tliat  state, 
where  nothing  is  said  as  to  payment  and 
dclivens  there  is  an  implied  condition 
that  the  price  shall  be  paid  before  the 
property  shall  vest,  simple  delivery  not 
being  conclusive  evidence  of  the  waiver 
of  the  condition  :  Ferguaon  v.  Clifford^ 
37  K.  H.  87.  If  the  contract  be  that 
the  vendee  shall  pay  for  the  article  or  for 
its  use,  and  before  the  dsy  fixed  he  sells 
his  interest  to  a  purchaser  with  notice, 
the  latter  may  tender  the  original  vendor 
the  price  and  acquire  the  property.  But 
tiie  property  docs  not  pass  to  the  orii^inal 
vendee  so  as  to  enable  him  to  confer  title 
on  a  subsequent  purchaser.  His  interest 
is  equitable  merely :  Sargent  v.  Gile,  8 
N.  H.  325  ;  BaiUn  v.  Cethy,  34  Id.  29 ; 
Eatg  V.  Graham^  46  Id.  169.  If  the  pro- 
perty has  become  part  of  land,  as  rails 
on  a  railroad,  subsequent  purcliascrs  and 
mortgagees  of  the  land  will  be  pro- 
tected ;  Hnven  v.  Emerjf,  33  N.  H.  66. 

The  Vermont  cases  establiph  the  same 
general  mle.  In  that  state,  nntil  1854, 
when  the  law  was  so  far  altered  by 
statute,  an  attaching  creditor  of  the 
vendee,  or  a  purchaser  from  him,  could 
not,  even  by  a  tender  of  the  price  and 
interest,  defeat  the  vendor*s  njAt  to 
maintain  trover:  Bigelow  r.  Hunthy, 
8  Yt.  151  ;  Bradley  v.  Arnold,  16  Id. 
382;  Smith  v.  Foaier,  18  Id.  183; 
Budcmasler  v.  Stnith,  22  Id.  203; 
Martin  v.  Eames,  26  Id.  476  ;  Child  v. 
Allen^  33  Id.  476 :  Hurd  v.  hlendny^  34 
Id.  169  ;  Burnellyf.  Marvin j  44  Id.  277  ; 
Dmcan  v.  Stone,  45  Id.  118.  Where, 
however,  the  recovery  of  the  vendor 
would  reallv  enure  to  the  benefit  of  the 

m 

vendee,  the  rule  docs  not  apply.  A 
distinction  is  taken  between  conditional 
sales,  by  their  terms  permitting;  the  con- 
ditional vendees  to  resell  the  goods,  and 
those  simply  permitting  him  to  consume 
them.     The  former  are  not  good  against 


232 


LEWIS  V.  McCABE. 


parchflMTs    without    notice — the    Utter 
are  :  Armimjton  r.  HouBtortf  36  Vt.  448. 

The  Mmc  gcDcnJ  rnle  obtaini  in 
Rho<le  Island  :  Goodeli  v.  FaiH^rother^ 
IS  R.  I.  233. 

In  Mafi.>ia(.*husetti  there  hare  beeo 
some  intercfitini;  applicatioiu  of  the  nilc. 
It  wan  held  in  Fairhank  t.  Pkeip§f  SS 
Pick.  535,  that  where  the  condition 
reniaine<l  unbroken,  the  Tendor  couki 
not  maintain  trover  without  prcrious 
demand  for  the  price  or  tlie  good*,  as  hia 
ri^t  of  poflfeiffton  was  wanting.  But 
the  validity  of  such  contracts  is  well 
nitahUxlied,  and  it  has  not  been  ncce»- 
sarv  tliHt  tlic  condition  should  be  very 
dcarlr  cxpresned,  at  least  as  against  the 
vendee's  creditors:  BUI  r.  FVeemanf  S 
Ciwh,  S57 ;  Ifeuckom  t.  CbwMy,  98 
Mats.  149 ;  Armour  v.  I^dcer,  193  Id. 
143.  And  the  distinction  hinted  at  in 
I/iil  r.  fVeeman,  between  creditors  and 
bona  Jidt  punrliasers,  has  been  done 
away  with  in  the  case  of  CoggiU  t. 
Railroad  Co,^  3  Gray  545,  a  leading 
case  on  the  subject  in  Massachusetts, 
and,  indeed,  elsewhere,  as  it  is  fre- 
quently and  approvingly  cited  in  other 
states.  It  does  not  affect  the  case  that 
the  seller  knew  the  buyer  to  be  a  dealer 
in  the  kind  of  goods  sold,  nor  will  an 
undcrf»tatiding  that  the  goods  are  to  be 
plaivd  in  the  vendee's  shop  for  sale 
enable  a  purchaser  of  the  whoU  Mock  to 
hold  it  A^ainnt  the  original  vendor: 
Smjent  v.  Metnilf,  5  Gray  306  ;  Bar- 
ImuU:  v.  Crookcr^  7  Id.  158.  In  gtneral, 
hoe  cases  nlreody  cited,  and  Gilberl  t. 
Tltoinfnum^  l\  Gray  550,  note  ;  Biamchard 
v.  Chiidf  7  III.  155  ;  Dethm  v.  Bigelow^ 
6  Id.  159  ;  Zuchtmann  v.  Roberts^  109 
Mai«s.  53;  Benner  v.  J^ffer,  114  Id. 
376.  It  is  no  defence  to  an  action  of 
n>plevin  by  the  seller,  that  the  defendant 
lent  the  original  vendee  part  of  the 
money  paid,  and  afterwards  tendered 
the  remainder  of  the  agreed  price  to  the 
seller:  Chaae  v.  Klv,  1S5  Mass.  117. 
But  if  the  vendee  sells  the  property 
before  all  the  money  is  paid,  and  after- 


wards tenders  the  icM  of  the 
will  eoBfim  the  title  of  the 
firooi  him:  Aijr  v.  Bmmti^  let 
445 ;  Cmrritr  t.  Kmmpp^    117   U 
And   a  omditioiial  ti 
condition  orokm,  atty 
for  the  goods  against  a 
wrongfully  poweMsd  of 
torn  T.  Kmg^  Itl  Masa. 
Snch    con  ti  acts  hare 


whidi  is  not  a  Httfe 
where  tiw  doctrine  of  frnndaleBt 
sion  is  so  strongly  adlMrcd  to:  Fmkm 
V.  Marwky  IS  Conn.  384;.lfaff  t.  Cmr^ 
pewter^  94  Id.   497.    They  are  knked 
upon  as  agreenKnts  fcr  a  fklnia  oafef  or 
aa  haaiments:  TomUmam  v.  JUerfs,  9S 
Conn.  478 ;  Bmgkes  v.   MUlg,  4«  Id. 
14^;  Bremiv.  firdb,4«Id.9l9.  Andia 
the  principal  case  the  oowt  has  Iblla«c4 
the  Massa^naetts  cases,  in  hoMing  thm 
tiie  giving  of  aatkority  to  tHa  Tandta  f» 
aispose  Of  me  goons  Deiotn  paymcM  wni 
not  necessarily  invalidate  the  eonditi—. 
In  the  Sondi  and  Sonthwcat,  iSbt  ad- 
judications  upon    tlM   point    am 
nnmerous.    In  many  of  the  stnleay 
tntes  hsre  been  passed  widiin  iIk 
few  years   requiring   contiacta  of  tha 
kind  to  be  filed  and  recorded.    Bo  caiai 
appear  in  Virginia,  West  Virginia,  lQo> 
rida  and  Texas.    In  the  two  ViiginiaSy 
a  statute  was  passed  in   I8YS  of  th« 
kind  just  mentioned,  and  in  Texas  s 
similar    statute  was    passed    in    1979. 
A  dictum  in  accord  with  the  Pennsyl- 
vania rule  appears  in  Carrotf  t.  Wigfim^ 
30  Ark.  409,  and  in  6irt/er  v.  6*«aaoa, 
53  Md.    333.     The  law  in   Kentucky 
corresponds  with  that  in  Pennsyltania, 
and  the  same  doctrine  was  adopted  by 
the    Supreme    Court   of    Alabama   in 
5iaR»er  v.   Woodn,  59  Ala.  94 ;  Ikd- 
ley    V.     Ahner,    Id.     979;     Leigk    t. 
Ra^roady   58    Id.    165,  but    the   con- 
trary doctrine  has  been  recently  enunci- 
ated   in    Faffbatdts  v.   Emrek^   Co.,  9 
South.  L.  J.  (N.   S.)  465;  see,  also, 
Holman  v.  Lock    51  Ala.  987.    North 
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BouA  C«nrfuA,  GeofgU,  IfiMis- 
TenncMee  reoognite  tiie  ralid- 
iftf  of  eoBditiomJ  tales,  m  to  all  partict. 
la  SooA  Carolina,  the  conditioa  is  rakd 
if  TeriMl,  bj  Afit  of  1848 :  Taimad^ 
T.  OTtMr,  U  S.  C.  524,  and  casus  cited. 
In  Woodt  T.  Bmrrm^,  %  Head  S07,  a 
diatinctioa  is  taken  between  the  resenra- 
tkm  of  lien  and  the  resenratioQ  of 
ownenfaip.  The  tomer  is  inTnlid, 
doae  mder  eertain  farms.  The 
is  perfcctlj  raUd.  This  case 
aJKords  ao  adairahle  iOnstratioa  of  the 
tact  thai  Ktm  and  ownartkip  or  ipropnip 
aie  distinct.  Lien  is  too  often  regarded 
It  of  the  right  of  properrr 
not  the  case,  and  the  dia- 
of  great  importanee.  It 
Ibnns  the  fvndameatal  diilbrenoe  be- 
tween cases  where  the  rendee  has  and 
has  wn  the  title.  U  lien  only  U  to- 
senred,  the.  ownership  is  gone  fron  the 
reador  to  the  Teades  by  the  rerj  tenas 
of  the  agteeuMJUty  ami  the  result  is,  of 
eonse,  cstireljr  different.  The  aoci- 
dentol  loss  of  tibe  thing  sold  ranst  be 
borne  bj  tha  conditional  rendee :  Btmk 
T.  Vami^  4  Heisk.  617.  This  point 
is,  howTer,  left  nndeeided  in  Georgia : 
BmOejf  T.  Johmm^  <S  Ga.  661.  In 
Geoifia,  resale  by  a  conditional  Tendee 
is  a  eoBTersion,  and  the  vendor  may 
sae  in  trorer  at  once,  although  the  time 
far  payment  has  not  yet  arrived  :  Suns 
T.  Jamet^  61  Ga.  S60.  See,  generally, 
BtUUw  V.  ShMerth,  10  Ired.  176 ;  ,Ihr- 
rU  T.  BoberU,  12  Id.  268  ;  EUimm  t. 
Jones,  4  Id.  48  ;  Smith  t.  Saster^  5 
Jones  S98 ;  Talmadge  t.  Olioer,'  14  S. 
C.  S24 ;  HmuUm  t.  Dgche,  Meigs  76 ; 
GaMmg  t.  Ready  Id.  281  ;  PHoe  t. 
JomeM,  S  Head.  84 ;  Holmark  t.  Mdm, 
5  Cold.  482 ;  BradMheao  t.  ThomoM^  7 
Terg.  497  ;  Ketchmm  t.  Breiukm,  58 
Miss.  596  ;  Vaughnr.  Bapaon,  10  Bosh 
388;  expressly  overmling  Ihttm  t. 
iieCanty  15  B.  Mon.  558;  Greer  t. 
Cfarrci,  13  Bosh  430 ;  Goodwin  v.  ifay, 
S3  Ga.  205 ;  Flandere  ▼.  Hngueniti,  58 
Ga.  56. 
Vol.  XXX.- 


The  law  of  Ohio  is  opposed  to  tba 
Pennsylvania  doctrine  :  Gmnaol;  t.  Ger- 
dim,  2  Cin.  S.  C.  R.  406. 

So  in  Indiana :  Hamwajf  r.  WaUaeef 
18  Ind.  877 ;  DutUiar  v.  RawU,  26  Id. 
225  ;  BradJuw  v.  Warner,  54  Id.  58 ; 
Tkomae  t.  HVnTers,  12  Id.  322  ;  Hodmm 
T.  Warner,  60  Id.  214;  ifcGtn  v.  SeU, 
60  Id.  249.  In  A'lii^  t.  Wiikme,  11 
Ind.  849,  it  was  said  that  the  rendor 
could  not  set  up  his  title  as  against  a 
creditor  who  had  trusted  the  vendee  on 
the  faith  of  the  goods.  Boi  this  is  dia- 
approred  in  Bradekaw  v.  Waraer,  mipra^ 
Men  endorsement  of  a  noto  for  dM  pay- 
ment of  the  price,  containing  a  stipnla- 
tion  that  the  artide  is  to  remain  the 
vendor's  until  fiill  payment,  will  not 
Test  the  property  in  the  endorsee  so  aa 
to  enable  him  to  maintain  replevin 
against  the  vendee.  It  is  doubtful 
whether  the  vendorU  reservation  of  pro- 
perty is  assignable :  Domeetk  &  M*  Ch» 
T.  ArtkarkMltz,  63  Ind.  822. 

The  Pennsylvania  doctrine  obtains  in 
Illinois :  Ketdum  v.  Waimm,  24  111.  592  ; 
McConmdc  v.  Hodden,  37  Id.  370; 
MurrJk  T.  Wright^  46  Id.  487.  And  the 
case  of  Lueae  v.  Campbeil,  88  Id.  447, 
would  seen  to  go  farther  and  to  suggest 
that  as  between  the  parties,  the  property 
is  in  the  vendee  (see  pages  4.10,  451), 
but  the  question  in  the  case  was  as  to 
the  vendee's  attaching  creditor.  This 
case  is  an  example  of  the  prevalent 
manner  of  drawing  contracts  for  the  mIc 
of  sewing  machines  on  the  instalment 
plan ;  soch  a  contract  is  held  to  be  a 
sale  in  Illinois :  Latham  v.  Sumner,  89 
111.  234.  In  Young  v.  Bradley,  68  Id. 
557,  it  is  broadly  stated  that  the  law  of 
Illinois  is,  that  a  delivery  of  personalty 
under  a  contract  of  sale  by  an  unpaid 
vendor  to  a  vendee  passes  the  title,  as  to 
innocent  purchasers,  irrespective  of  the 
particular  terms  of  the  contract  or  the 
intention  of  the  parties:  Jeimmge  v. 
Gage,  13  III.  610;  and  Brundage  v. 
Camp,  21  Id.  330,  arc  leading  authori- 
ties for  tl^s    proposition.      A   careful 
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peraMl  of  then,  pttitknlftrij  Hw  ear- 
lier ooe,  will  siiow  that,  m  aiiplM 
to  these  fftcts,  tiiey  hardly  go  to  far. 
Sabteqnent  caies,  howeTcr,  clearly  et- 
tabliih  the  law  as  above  stated :  SSbUf 
T.  7W,  8S  lU.  S87  ;  M.  C.  Rmiintad 
Co.  T.  PkiiUp^,  60  Id.  190. 

The  opposite  mle  preTaib  in  Midii- 
gaa:  Cotue  t.  Trtgmi^  II  Mich.  65; 
Dmhp  T.  Gfeamm,  16  Id.  156;  Wkk- 
m§  r.  MtCotmeU^  99  Id.  14. 

In  Wlaxmsin,  the  Act  of  1879 
all  agi  cements  of  the  kind 
to  creditors,  onless  properly  filed  and 
recorded.  It  is  doubted  in  Kimbtdt 
T.  /W,  44  Wii.  471,  whether  if  the 
agreemeot  takca  the  fom  of  a  kase  it  is 
withia  the  statola,  bat  the  coart  indiae 
strongly  to  the  opinion  that  it  is. 

A  like  statute  was  passed  the  sane  year 
in  Minnesota.  The  case  moat  nearly  in 
point  is  Meaelhni  r.  NkkoU,  94  Mmn. 
176. 

In  Iowa  the  ralidlty  of  these  con- 
tracts was  recognised  by  the  coaits, 
ahhoogb  originally  with  one  dlssenl  ont 
of  three  jndges :  BaSeyr.  Arm,  9Iowa 
391 ;  RctHtum  ▼.  Chaplm^  9  Id.  91 ; 
Baktr  r.  HtJi,  15  Id.  977 ;  Kmtmhtm  t. 
RedaAamgk^  40  Id.  114;  Mmtiy  t. 
SkeMuck.  49  Id.  540.  By  Act  of  1879, 
Code,  sect.  1999,  sales  of  this  kind  mnst 
be  in  writing  and  recorded  to  aTail 
against  creditors  and  paichawri,  and 
the  recording  must  be  with  dne  prampt- 
ncm:  Buk  t.  IFertoa,  99  Iowa  675. 
Hie  act  is  not  recrospectiTe :  Kmwkom 
T.    aitdtmbmu^kf    JHwscijf    T.    oHOttnoK, 


There  have  been  one  or  two  re- 
maikable  rnltngs  in  Missonii  recently. 
The  cases  of  Btrmim  t.  CMsneonrf,  96 
Mu.  479 ;  Gritim  t.  A^ji,  44  Id.  396 ; 
IJttU  T.  J%9e.  Id.  419;  HUgway  r. 
Kttmedg,  59  Id.  94,  settled  the  law  of 
that  state  in  opposition  to  the  Pennsyl- 
rania  doctrine.  In  1877  the  legislatore 
passed  an  act  aToiding  snch  sales  as  to 
third  persons  nnlen  recorded.  cAe. 
(Sect.  9907,  B.  8.)    Since  ten,  Bs»- 


&«s  T.  iMTys,  66  Mb.  too ; 

T.   f^wMm,   70  Id.    699 ;    fli t. 

CbMgr,  71  Id.   191 ;   Dmyw  T.  H— f, 

6  Mo.  App.  579 ;   W9lm4  r.   fli , 

7  Id.  577,  hare  been  decided,  ami  the 
doctrine  of  Ansifss  t.  CMsrwsad  dia> 
tinctly  reiterated.  Tteeatmaf 
T.  iMfS^  and  gaaanf  t.  CbMgr 
before  the  passiy  of  the  net.  It  is  act 
staled  ■!>■»  the  foctsaf  the  odier  eatm 
oeearred;  bat  the  rale  it  rcitiiftitd  in 


r,  and  the  Act  of  1977  not 
eren  alladed  to.  Hm  only  ttnfunj 
enactment  mentioned  It  ted.  9,  p.  996^ 
1  Wag.  8tat.  (1970),  wktch  wm  km 
ezprett,  ami  hdd  mil  to  appfy.  Than 
isdodbdem  sane  reaaon  for 
cm  direct  coniict,  hnt  it  is 
at  leaal,  to  the  oatmde  reader. 

These  eontraett  are  valid  In  Ximtatt 
&ir  T.  DrvqMr,  90  Bans.  197. 

An  net  paated  in  1977  in  yBhtMl9 
reqnirm  conditional  sales  to  he  ra- 
corded,  etc;  prior  to  dMt  tima  thigf 
were  held  Talid:  ^alhnan  t.  JBstf* 
try,  5  Beh.  190.    They  are  Tidid  in 


T.  £fa|ss,  41  CaL  499  ;  Sbyer 
Cb.  T.  Qnkn^  9  Oregon  17 ;  Gmdisnl 
T.  Bdkwnb,  5  BcTadn  96.    The 
tlon  hM  not  been  before  tkt 


Two  recent  iledsions  in  point 
in  the  Unitod  Statm 
Oonrt  Bqmrts:  Arssp  t. 
Wbrfts,  9  Otto  664,  where  die 
in  Illinois,  and  in  coufonnity  with  the 
law  of  diat  state,  as  shown  above,  iha 
contract  was  hdd  inTtlid  at  to  third 
penont  without  notice,  and  Bergfwd  t. 
DamM^  19  Otto  995,  a  case  whidi  aroaa 
in  Missouri,  and  in  which  tha  oontraet 
was  held  inralid  as  not  havi^  been 
laeorded  aadcr  the  diattd  mortgogo  acts 
of  dmt  state.  The  facts  occnrred  before 
1877,  to  that  the  statnte  of  dmt  dato 
woaU  not  apply;  bat  coansti,  aign- 
endo,  amerted  dmt  the  law  **  was,  and 
now  is,*'  ttat 
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fcctljT  ralid  in  ICsioaii.  Justice  Bmad- 
LET  dissents  strong^j,  and  advocAtcs  tiw 
Ubernl  oonstrnction  of  oontrscts  of  this 
natore,  and  his  Tiews  aro  certainl j  borne 
ont  by  the  increasiBg  nnaiber  of  oondi- 
tioaal  sales  in  rarions  fonM,  of  wlneli 
the  '*  instalment  pbui"  of  selling  sewing 
machines,  and  *'car  trusts, "  are  ez- 
SBples.  Sodi  oontraets  hid  Ihir  to 
beeoBB  qnise  as  nnrh  in  tiw  osna 
of  hnsinaw  aa  the  lopf-neogniaed 


traets  of  hiring,  haJlirnts  for  storaga, 
etc.  And  no  reason  can  be  shown  wfa^ 
the  possession  is  more  or  less  deceptive 
in  the  one  case  than  in  the  other.  The 
greal  weight  of  authority,  as  we  hare 
seen,  is  against  the  last  two  Pennsyl- 
Tania  eases,  and  it  is  to  be  hoped  that 
the  Supreme  Court  of  that  state  will  not 
long  continue  to  occupy  its  present  nearly 
aninna  position. 

Luoiva  8.  Lan>] 


Vmied  StateM  OireuU  Courty  Putriet  of  Minnesota. 

SONSTIBY  V.  KESLEY. 


In  cases  of  oonflid  between  tiie  decisions  of  the  federal  courts  and  those  of  tha 
state  coorts,  the  former  will,  eren  on  questions  of  commercial  law,  follow  the  ded- 
skms  of  the  stale  courts  if  It  appears  tfiat,  bj  reason  of  the  situation  of  the  parties 
and  of  ll»  snhjecUmatler,  a  ooatrarj  ruling  would  subject  a  party  to  a  double  pay- 
ment of  the  same  deb«»  without  the  possibility  of  relief  from  die  federal  courts. 

In  a  suit  in  a  federal  court,  a  sale  made  in  Minnesota  was  attacked  on  the  ground 
of  the  Tendor's  fraud,  and  it  appeared  that  part  of  the  consideration  was  an  agree- 
ment by  the  Tcnd^  to  assume  the  payment  of  a  debt  of  the  rendor  to  a  third  person, 
wfaidi  agreement  would,  under  the  rulings  of'  the  Minnesota  courts,  render  the 
Yendea  liable  to  sndi  third  person  therefor.  HM^  that  the  federal  oourt  would 
treat  the  assumption  of  such  debt  as  a  ralid  consideration. 

Whether,  in  an  action  at  law  iuTolTing  the  ralidity  of  a  sale,  the  court  can 
applj  the  eqnilabie  principle  that  an  innocent  rendee  who,  subsequent  to  the  sale, 
has  receiYed  notice  of  the  Ycndor's  fraud  will  be  protected  only  to  the  extent  of  tha 
portion  of  the  consideration  paid  prior  to  the  receipt  of  such  notice :  Qmsts. 


MonoK  for  »  new  trial. 

This  was  an  action  at  law  arising  ont  of  a  sale  of  certain  pro- 
perty by  one  Forbes  to  the  plaintiff,  and  its  subsequent  seisnre  as 
the  property  of  Forbes  under  attachment  proceedings.  It  ap- 
peared that,  prior  to  September  1878,  Forbes  was  the  owner  of  a 
stock  of  dry  goods  in  a  store  at  Waseca,  Minnesota.  On  the  17th 
of  that  month  he  executed  a  bill  of  sale  of  said  stock  of  goods  to 
the  plaintiff,  and  delivered  to  biro  possession.  This  was  done  by 
virtue  of  an  agreement  of  sale,  made  without  any  fraudulent  intent 
on  the  part  of  plaintiff,  and  without  any  knowledge  by  him  of  any 
soch  intent  on  Che  part  of  Forbes,  by  which  agreement  plaintiff 
paid  Forbes  for  the  goods  $8000  in  cash,  and  assumed  the  pay* 
ment  of  certain  debts  held  by  a  bank  in  Waseca  against  Forbes, 
amounting  to  about  f8800.     This  agreement  was  made,  or  at  least 
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repeated,  in  the  presence  of  the  cashier  of  the  bank,  to  whom  a 
list  of  the  debts  was  exhibited,  with  the  statement  that  phdntiff 
had  agreed  to  paj  them.  There  was  no  proof  of  any  agreement 
of  the  bank  to  look  to  plaintiff  or  to  release  Forbes,  except  the 
proof  that  the  cashier  was  advised  of  and  assented  to  the  arrange- 
ment. Subsequently  to  the  delivery  of  possession  to  plaintiff,  the 
sheriff,  by  virtue  of  certain  writs  of  attachment  against  Forbes, 
levied  upon  and  took  poasessaon  of  the  goods  as  the  property  of 
Forbes,  under  the  claim  that  the  sale  to  plaintiff  was  void  because 
made  to  hinder,  delay  and  defraud  creditors.  One  of  the  ques- 
tions raised  in  the  present  case  was,  whether  if  there  was  fraud  on 
the  part  of  Forbes,  the  assumption  of  the  bank  debts  by  plaintiff 
wss  binding  upon  him,  and  therefore  equivalent  to  a  cash  payment, 
or  whether  it  did  not  bind  him,  and  therefore  ha  was  to  be  pro- 
tected only  to  the  extent  of  the  actual  cash  paid?  The  court 
charged  that  the  agreement  to  assume  the  debts  rendered  plaintiff 
liable  to  the  bank,  and  th^efore  was  equivalent  to  the  payment, 
of  so  much  money.  This  ruling  was  the  ground  for  the  motion 
for  a  new  trial. 

WiUon  ^  GaU  and  Bogtn  ^  Bogetn^  finr  the  motion. 

(7.  K,  Davi»j  contra. 

The  opinion  of  the  court  was  delivered  by 

McGrart,  C.  J. — I  have  grave  doubts  as  to  the  propria^  of 
attempting  to  apply  to  a  case  at  law  the  principle  invoked  by 
counsel  for  defendant  in  this  ease.  That  principle  is,  that  where 
a  vendee  buys  in  good  faith,  and  without  notice  of  fraud  on  the 
part  of  the  vendor,  and  pays  a  part  only  of  the  consideration, 
agreeing  to  pay  the  remainder  at  a  future  day,  if,  before  such 
remainder  is  paid,  he  receives  notice  of  the  vendor's  fraud,  he  will 
be  protected  only  to  the  amount  actually  paid  before  notice.  '  No 
doubt  this  is  sound  principle  in  equity ;  but  can  it  be  applied  by  a 
court  of  law  ?  Can  such  a  court  rescind  the  contract  pro  tento, 
and  place  the  parties  in  statu  quof  If  so,  can  it  be  done  in  a 
case  like  the  present,  in  which  no  issue  is  made  except  upon  the 
validity  of  the  sale?  If  the  sale  was  held  void,  so  as  to  leave  the 
title  in  Forbes,  against  whom  the  attachments  were  issued,  judg- 
ment at  law  could  be  rendered  for  defendant ;  but  where  the  sale 
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ia  fottnd  to  be  Tmlid  and  bona  fide,  so  far  as  the  vendee  is  con- 
oernedf  and  the  title  is  Tested  in  him,  and  where  he  has  sold  or 
dispoaed  o^  a  portion  of  the  stock,  and  probably  expended  money 
and  given  time  and  labor  in  its  care  and  preservation,  it  seems 
probable  that  only  a  eoort  of  equity  wonld  be  competent  to  grant 
any  relief  to  the  creditors  of  the  vendor. 

But  it  is  not  neoessaiy  to  pass  finally  npon  this  qnestion,  as  I 
am  clearly  of  the  opinion  that  the  proof  shows  a  payment  by 
plaintiff  of  the  whole  of  the  purchase  price.  It  is  contended  that 
the  promise  by  plaintiff  to  assume  and  pay  the  indebtedness  of 
Forbes  at  the  bank,  though  made  as  a  part  of  the  consideration 
fi>r  the  purchase,  was  not  payment,  and  this  for  the  reason  that 
plaintiff  is  not  legally  bound  to  pay  those  debts.  It  is  said  that 
the  holders  of  tbase  claims  cannot  sue  plaintiff  and  recover  upon 
them.  Upon  this  question  there  is  a  conflict  of  authority  in  this 
country.  In  many  of  the  states  the  right  of  action  by  the  payee 
of  saeh  debts  against  the  party  assuming  to  pay  them  is  main* 
tained,  even  where  such  payee  is  not  party  to  the  contract. 

This  is  upon  the  ground  that  such  a  promise  is  an  original 
promise,  based  upon  a  valuable  consideration,  namely,  the  sale  and 
delivery  of  the  goods:  1  Pars.  Cont.  (5th  ed.)  466-468;  Fatdeff 
V.  Cleveland^  4  Cow.  482 ;  Same  v.  Same,  Id.  639 ;  Qinal  Co,  v. 
Bank,  4  Duer  97 ;  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Arnold  v. 
Lyman,  17  Mass.  400;  Camigie  v.  MorrUon,  2  Met.  404; 
Oroeker  v.  Stone,  7  Gush.  888 ;  Ifynd  v.  Holdehip,  2  Watts  104 ; 
Bure  V.  Robinton,  9  Barr  229 ;  Fddy  v.  IloberU,  17  III  508 ; 
Todd  T.  Tobey,  29  Me.  219 ;  Motley  v.  Manufacturing  In$.  Co., 
Id.  887  ;  Metcalf  on  Cont.  205-11,  and  cases  cited  in  notes. 

And  such  is  the  law  in  Minnesota,  as  repeatedly  decided  by  the 
Supreme  Court  of  that  state:  Sandere  v.  Clason,  13  Minn.  S79; 
Ovetz  T.  Fooe,  14  Id.  265 ;  Merriam  v.  Lumber  Co,,  28  Id.  314. 
But  the  opposite  doctrine  is  maintained  by  numerous  cases,  and 
among  them,  by  the  Supreme  Court  of  the  United  States,  in  Nat, 
Bank  r.  Grand  Lodge,  98  U.  S.  128;  2  Chitty  Cont.  (11th  ed.) 
74,  and  cases  cited  in  notes ;  Mellon  v.  Whipple,  1  Gray  317. 

Ordinarily,  this  court  would  feel  bound  to  adopt  and  follow  the 
rule  laid  down  by  the  Supreme  Court  in  National  Bank  v.  Grand 
Lodge,  eupra;  but,  under  the  peculiar  circumstances  of  the  pre- 
sent case,  I  am  clearly  of  the  opinion  that  I  ought  to  apply  the 
rule  established  by  the  Supreme  Court  of  the  state  of  Minnesota. 
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It  will  be  observed  that  the  plaintiff  aesumed  and  agreed*  ia 
sideration  of  the  sale  to  him  of  the  stock  of  goods,  &c.,  to  pay 
certain  debts  held  by  the  bank  against  Forbes.  In  so  fitf  as  tke 
debts  are  the  property  of  the  bank,  it  is  certain  that  they  can  be 
sued  upon  only  in  the  state  conrts ;  for  it  appears  that  the  bank  is 
a  corporation  of  the  state  of  Minnesota,  and  the  plaintiff  a  dtiacB 
of  that  state.  How  many  of  these  debts  belong  to  the  bank,  and 
how  many  to  other  parties  represented  by  the  bank,  and  how  many 
of  such  other  parties  are  citizens  of  Minnesota,  does  not  appear, 
nor  is  it  material;  it  is  enough  to  say  that  certainly  a  part,  and 
probably  the  whole,  of  said  debts  could  only  be  collected  by  suit  in 
the  state  courts.  It  may  be  that  some  of  the  claims  are  less  than 
$500,  and  for  that  reason  not  within  the  jurisdiction  of  this  court. 
I  must  assume,  therefore,  that,  in  case  plaintiff  vafiises  to  pay  said 
claims,  suits  must  be  brought  certainly  upon  some  oi  them,  and 
probably  upon  all  of  them,  in  the  courts  of  Minnesota. 

So  far  as  those  courts  are  concerned,  as  already  seen,  the  law  is 
settled  by  repeated  decisions  of  the  SufM^oM  Court,  and,  in  aoeofd- 
ance  therewith,  the  plaintiff  would  be  held  liable  in  a  suit  by  the 
payee  of  any  of  said  debts.  The  question,  therefore,  is,  shall  this 
court  hold  that  the  creditors  of  Forbes  are  ^ititled  to  recover  ftom 
plaintiff  the  sum  of  those  debts,  in  diis  case,  and  thus  anbjeet  him 
to  a  second  payment  of  the  same  amount  to  the  holdera  of  the 
claims  ? 

A  decision  which  would  establish  such  injustice  as  this  ia  not,  I 
am  sure,  required  at  my  hands.  It  is  true  that  this  case  does  not 
belong  to  the  class  in  which,  as  a  rule,  the  federal  courts  aie 
required  to  follow  the  decisions  of  the  highest  judicial  tribunal  of 
the  state.  But,  although  the  question  is  a  new  one,  I  am  dearly 
of  the  opinion  that,  even  on  questions  purely  of  commercial  law, 
the  federal  courts  should  follow  those  decisions  if  it  appears  that, 
by  reason  of  the  situation  of  the  parties  and  of  the  subject-matter, 
to  hold  otherwise  would  subject  a  party  to  double  payment  ot  the 
same  debt,  without  the  possibility  of  relief  from  the  federal  oonrta. 
The  motion  for  a  new  trial  is  oyerruled. 

It  is  proposed  to  indicate  the  extent     or  provide,  sbaU  be  regarded  as  rales  of 
and  limitations  of  the  mle,  that  "  The     decision  in  trials  at  cominoo  law  in  tin 


laws  of  the  screral  states,  except  where     courts  of   the  United  States  ia 

the  Constitution,  treaties  or  statutes  of      where  thej  apply :''    Jnd.   Act   1784, 

tiw  United  States  shall  otherwise  leqnire     sect.  34  (Rev.  Stat.  U.  S.,  seeC  TSl). 
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TJviTBD     States     Constitutxov, 

STAT0TB8  AVD  TKBATIBS. — Tbo  IeWS  of 

tiie  serentl  stwtes  mn  not  rales  of  dedfioo 
for  the  federal  courts  in  esses  where  tlie 
Convtitntioo,  treaties  or  statntes  of  the 
United  States  otherwise  require  or  pro- 
Tide.  See  Dean  r.  HarmU^  1  Paioe 
55. 

Spscial  Casb. — A  case  gotten  np  in 
a  state  eourt  for  the  purpose  of  antici- 
pating a  decision  by  the  Supreme  Court 
of  the  United  States,  on  a  question 
known  tD  be  pending  before  it,  would 
not  neoessarilj  be  followed.  This  is 
intimated  oUter  in  Pum  t.  iVdb,  18 
How.  5f5.  But  Eoit  Oatlami  v.  SStt»- 
■er,  94  U.  S.  S55,  holds  that  the 
Supreme  Court  of  the  United  States, 
when  shown  a  decision  of  a  state 
Sapresse  Court  construing  a  state  statute, 
will  not  entertain  the  objection  that  the 
cause  in  wUdi  it  was  rendered  was  a 
fictitious  one,  and  decline  to  follow  tbe 
decisioii  as  not  genuinely  contested. 

Putatb  Acts.— In  Smith  t.  Kemo- 
dhea,  7  How.  19R,  a  case  in  which  the 
Supreme  Court  of  Alabama  had  con- 
strued the  charter  of  an  insurance  com- 
pany, holding  it  violated  by  a  transsc- 
tion  Utii&ag  to  a  mortgage,  it  was  held 
th^  sodi  eoBstrnction  of  tbe  charter  by 
ihe  state  court  would  bo  followed ;  but, 
subsequently,  in  WUUamMon  r.  ^errjr, 
8  How.  495,  it  was  held  that  the 
Supreme  Court  of  the  United  States 
would  not  be  bound  by  a  state  court's 
construction  of  a  private  act,  the  act  in 
this  case  being  one  for  the  discharge  and 
appointment  of  a  trustee  in  a  certain 


Cbimihal  Laws. — ^Nor  are  the  crimi- 
nal laws  of  a  state  to  be  followed  by  the 
federal  courts :  Umied  SlateB  v.  Rod, 
It  How.  361. 

Admikaltt. — State  laws  are  not  of 
binding  force  in  cases  in  admiralty: 
iVeset  V.  Scoit,  13  How.  968.  But  in 
Tke  /Vtnoesf  Alexandra^  8  Ben.  209,  it 
was  held  that  the  construction  put  by  the 


highest  eourt  of  a  state  npon  a  pilot  law 
is  binding  upon  the  federal  courts — and 
this,  notwithstanding  a  different  con- 
struction had  been  previously  put  upon 
the  law  by  the  United  States  Supreme 
Court. 

Equity. — Nor  in  equity :  Rvuell  v. 
'SotUhardf  12  How.  139  ;  Nem  v.  Smtf^ 
1 3  Id.  268.  But  see  Etcing  v.  St.  Loms^ 
5  Wall.  413,  where  it  was  held  that  a 
non-resident  complainant  can  nsk  no 
greater  relief  in  the  courts  of  the  United 
States  than  be  could  obtain  were  he  to 
resort  to  the  state  courts,  and  that,  if  in 
the  latter  courts  equity  would  afford  no 
relief,  neither  will  it  in  the  former. 

Plbadikos  akd  Pbacticc — State 
rules  relating  to  pleadings  and  procedure 
are  not  within  the  meaning  of  the  34th 
section,  although  by  another  enactment : 
Sect.  914,  Rev.  Stat.  U.  S.  (Act  Jnnc 
1st  1871,  sect.  5),  thcv  are  made  roles 
ibr  the  guidance  of  the  Circuit  and  Dis- 
trict courts  of  the  United  States  within 
tbe  several  states.  Sec  Robinmm  v. 
CamjMl,  3  Wheat.  912 ;  Fenn  v.  iJo/ine, 
21  How.  481  ;  ST^V&um  v.  OWoso,  24 
Id.  423;  Woyman  v.  Southard,  10 
Wheat.  1  ;  Brown  v.  Van  Braam^  3 
Dall.  351  ;  Atlantic,  ^c,  Railroad  Co, 
V.  Hopk-inM,  94  U.  S.  11;  Chetmmg,  f^., 
Co.  V.  Lowery,  93  Id.  72. 

Okwebal  JrBISrRUDEKCE.~(a.) 
Commercial  law. — ^Tbc  federal  courts  re- 
fuse to  be  bound  by  decisions  of  the 
state  tribunals  in  coses  involving  ques- 
tions of  general  jnrispmdcncc,  and  es- 
pecially in  cases  involving  questions  of 
commercial  law.  Thus,  in  WUIiams  v. 
Suffolk  Ins.  Cb.,  3  Snron.  270,  277,  con- 
cerning the  rule  oerusa  proxima  wm 
retnata  tpectaiWy.  STomr,  J.,  held  that 
"this  doctrine  being  founded  not  npon 
local  law,  but  upon  the  geneml  principles 
of  commercial  law,  would  be  obligatory 
upon  this  court,  even  if  the  decisions  oX 
the  state  court  of  Massachusetts  were  to 
the  contrary ;  for  npon  commercial  ques- 
tions of  a  general  nature  the  courts  of 
die  United    States    possess    the  same 
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general  authority  which  belongs  to  the 
stAtc  tribunals,  and  arc  not  boand  hy 
the  local  decisions.  Thcj  are  at  liberty 
to  consult  tlicir  own  opinions,  guided 
indeed  by  the  greatest  deference  for  the 
acknowledged  learning  and  ability  of 
tlie  state  tribunals,  but  still  exercising 
their  own  jadgmcnt  as  to  the  reasons  on 
which  those  judgments  are  founded." 
And  see  Foxcrojt  v.  MalUtt^  4  How. 
353,  379. 

In  Swijl  V.  Tyaon^  16  Pet.  1,  it  was 
decided  that,  admitting  that  by  the  law 
of  New  York  a  pre-existing  debt  was  not 
a  valuable  consideration  for  tlie  transfer 
of  an  accepted  bill,  this  rule  was  not 
obligatory  upon  the  federal  court,  which 
therefore  held  that  a  pre-existing  debt 
did  constitute  a  valuable  consideration 
in  the  sense  of  the  nile  protecting  bona 
fidt  holders  for  raloe  and  withont 
notice. 

The  same  principle  was  recognised  in 
Carpenter  v.  The  Providence ,  ^.,  bu. 
Co.,  16  Pet.  495,  511,  Mr.  Justice 
Stobt  holding  that  **  we  have  not 
thought  it  necessary  upon  this  occasion 
to  go  into  an  examination  of  the  cases 
cited  from  the  New  York  and  Massa- 
chusetts reports,  either  upon  this  last 
point  or  upon  the  former  point.  The 
decisions  in  those  coses  are  ccrtainlr 
open  to  some  of  the  grare  doubts  and 
difficulties  suggested  at  the  bar  as  to 
their  trac  bearing  and  results.  The  cir- 
cumstances, however,  attending  them  are 
distingtiiffbabic  from  those  of  the  case 
now  l>eforc  us,  and  they  certainly  can- 
not Ih?  admitted  to  govern  it.  The 
questions  under  our  consideration  are 
(luestions  of  general  commercial  law, 
and  depend  upon  the  construction  of  a 
contract  of  insurance  which  is  by  no 
means  local  in  its  character,  or  regulated 
by  any  local  policy  or  customs.  What- 
ever respect,  therefore,  the  decisions  of 
state  tribunals  may  have  on  such  a  sub- 
ject, and  they  certainly  are  entitled  to 
great  respect,  they  cannot  conclude  the 
jndgment  of  this  court.    On  the  con- 


trary, we  are  bound  to  interpret  tlib 
instnunent  according  to  our  owb  opin- 
ions of  its  tme  intents  and  objects,  aided 
by  all  the  lights  which  can  be  obtained 
from  all  external  sonroee  whatMWTcr, 
and  if  the  result  to  whicfa  we  bare 
arriTcd  diifers  from  that  of  tbeee  leaned 
state  courts,  we  may  regret  it,  l«t  it 
cannot  be  permitted  to  alter  our  jndg- 
ment." 

In  Bmfce  r.  Tabb,  18  Wall.  54«, 
slaves  were  held  snfficient  consideratioB 
for  a  note,  notwithstanding  the  Snpreme 
Court  of  Louisiana  had  held  odierwise. 
And  see  Brown  v.  Van  Braam,  3  Dall. 
354 ;  Robinson  y.  /as.  Co.,  3  Somn. 
S20;  Gloucester  ln$,  Co.  y.  lom^cr, 
t  Curtis  322. 

The  opinion  of  Jodge  MgCxabt  fai 
tiie  priiicipal  case  admits  the  mle  to  be 
that  the  federal  will  not  neeessarilj 
follow  the  state  courts  in  deciding  qnce-  * 
tiont  of  commercial  law,  bnt  ezcepts  the 
principal  case  from  the  operation  of  the 
mk  on  the  ground  that  to  do  otiierwiae 
might  subject  the  plaintiff*  to  a  double 
liability.  This  certainly  appean  cqnit-  . 
able ;  for  were  the  plaintiffT  aucd  liy  tlie 
bank  in  the  state  court,  a  plea  of  foimer 
recoTery  could  not  protect  him,  since  tfaa 
bank  was  not  a  party  to  tbe  suit  in  tlM 
federal  court,  and  therefore  could  not  be 
concluded  by  its  action.  Had  the  buk 
been  a  party  and  then  sought  to  mlijccl 
the  plaintiff  to  a  second  liability,  it 
would  seem  that  a  plea  of  former  recor- 
ery  would  avail  tbe  latter,  or  that  he 
might  have  procured  an  injunction  iroai 
the  federal  court  restraining  the  bank 
from  proceeding  at  the  state  court.  See 
French  v.  Hay,  22  Wall.  250 ;  /Tst  t. 
U.  P.  Railroad  Co.,  10  Blaichf.  518. 

Federal  courts  will  not  follow  deci- 
sions of  state  courts  where  so  to  do 
would  impair  the  obligation  of  cob» 
tracts:  Gilpeke  r.  Ditfru^iie,  1  Wall. 
175.  In  this  case,  by  a  scriee  of  decs* 
sions  of  the  Supreme  Court  of  luwa 
prior  to  that  of  lotca  t.  Wapello^  18 
Iowa  3S8,  the  right  of  the  legislatore 
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•r  tet 


to  to  aMlioriK  mm 

to  Mibwribe  to  railrottdi  ez- 
h^yvni  the  Haiti  of  the  c^jr  or 
wid  to  krae  boodi  oooonliiiglj, 
i»  fevor  of  tlie  right ;  and  it 


of 


Hm  ipprohtttMNi  of  this  (tho  Menl 
)  eovty  aad  beiof  in  hmnmmj 
tiie  odjadieotioM  of  MztMn  ■tolof 
llN  Usion,  will  bo  regwded  ■§  » trao 
of  tfat  Cmitlif  tJoii  oad 
of  the  Unto  to  liur  M  rabrto  to  boadb 
tmd  pHtspoB  thoBwrkot  dving 
m  tet  thoofr  decWoDO  were  in 
**Tkb  Ami,"   mid   ti»  coort, 
Ike  Bnin.111  Govt  of  lown  mm 


f  Id. 
,  16  Id.  678 ; 


not  tohftTO 
ttat  the  kfidntwe  of  the  Unto  hod  no 
Mch  power  aifmcroowrta  derided  thet 
ChB7  httd,  caa  hoTo  no  effect  npon  traao- 
in  te  peat,  boweyerit  aay  aihet 
IB  the  fntnie/*  And  to  the  aaaM 
Bammtger  y.  /mm  CboaCy,  S 
WaM.  tt4;  Ktmotka  r. 
477 ;  Jkm  T.  S^pcnmi 
JfikUl  ▼.  Bwrlmf/im,  4  U.  S70; 
/araad  t.  fioHn^lon,  U.  ITS ;  JMmm 
T.  Jba.  Ch.,  14  U.  661.  Bnt  aee  8km 
▼.  IWwiaiia,  94  U.  S.  161. 

▲ad  the  U.  8.  Bapreme  Cowt  aAnna 
ilirig^tooonatmeaitateatatate  iado- 
of  the  etato  oonrti  when 
in  Ihct  amonnti  to  a  eon- 
tract  :  Jtfnm  JSrmA  Bmk  r.  SkaU^f^ 
1  Bik.  436;  Brid^  Brvpn^Ufn  y. 
AMmi  Cb.,  1  WaU.  145. 

And  where  a  qnestion  inYotTed  in  the 
constmcHon  of  state  atatntes  praetiealfy 
aActa  the  remedies  of  creditors  whidi 
are  protected  hf  the  Goostitntion,  this 
eonrt  win  ezerase  its  own  jndgment 
oil  die  meaning  of  the  statntes,  irre- 
opeetiTely  of  the  derisions  of  the  state 
oowrta,  and  if  it  deems  those  decisions 
wrong,  win  not  follow  them.  A  remedy 
which  tiie  statntes  of  a  state  on  what 
this  eonrt  considers  a  jdainlj  right  con- 
of  them,  giro  lor  the  enforoe- 
it  of  contracts,  cannot  he  taken  awaj, 

Voi.  XXX.— 81 


as  respects  preriooslj  existing  contracts, 
by  judicial  decisions  of  the  state  coorts 
oonstniing  the  statntm  wrooglj :  BtUtr, 
iimmaime,  8  Wall.  578. 

(6.)  Other  Quu — ^And  in  caaes  of 
general  jnrispnadence  other  than  those 
loToiTing  qnescions  of  commercial  law, 
the  decisions  of  the  state  ooorts  wiU  not 
necessarily  be  followed. 

Thns,  in  Ckieage  t.  ito66ai9,  1  Black 
418,  the  dtj  of  Chicago  soeght  to  re- 
eoYcr  firom  Bobbins  indemnity  for  dam- 
ages reeorered  against  it  because  of  an 
injary  to  one  who  had  fallen  into  a  hole 
negligently  left  open  and  angaarded  by 
Bobbins.  The  Suprease  Court  of  Illi* 
nils  had  prerionsly  decided  a  case  similar 
to  Ckteago  ▼.  RoMm^  laying  down  a 
nde  as  to  negligence  in  oaritting  to  corer 
an  opening  in  an  area  to  which  the 
federal  Supreme  Coort  disagreed.  It 
was  urged  that  the  dedrion  in  tfie  state 
court  must  be  followed,  but  the  court, 
by  Mr.  Justice  DiTia,  held  that  **  where 
prirate  rights  are  to  be  determined  by 
the  application  of  eonmoa-law  rules 
alooe,  this  court,  although  entertaining 
for  state  tribunals  the  Uf^iest  respect, 
does  not  foel  bound  by  their  dedaoos." 

Tkomu  T.  £bcdi,  8  Suaan.  170,  holds 
that  the  federal  courte  are  not  bound  in 
the  interpretation  of  deeds  by  the  local 
adjudications  of  a  particalar  state. 

And  where  a  question  arises  under  a 
compact  between  two  states,  the  rule  of 
decision  is  not  to  bo  collected  from  the 
decisions  of  either  state,  but  is  one  of  a 
national  character :  Marlatt  r.  SUk,  11 
Fiet.  1. 


CaSBS  IITTOLTIXO  StATB   CoiTSTlTU- 

TIOV4L  PBOTisioirs. — ^Thus,  in  South 
Ottawa  T.  IVrUm,  94  U.  8. 160,  the  So- 
preme  Court  of  the  United  States  fol- 
lowed the  Supreme  Court  of  lUinois  in 
deciding  that  under  the  Constitution  of 
1848  of  thet  state,  a  statute  thereof  is  not 
ralid  unless  the  legislative  journals  show 
its  passage  by  a  majority  of  aU  the  mem- 
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in  each  houfe  of  the  Gcacnl 
Anenblj. 

In  Ntgrnkk  r.  SkeUom,  7  How.  811, 
the  seme  ooort  followed  the  Buprcmc 
Court  of  Midiigen  in  deciding  that 
nnder  n  constituiionnl  ptorition  forbid- 
ding the  legielatore  from  '*  pnMing  any 
let  of  incorpomtion  mlesi  with  the  ■•- 
sent  of  et  leeet  two-thirds  of  ench 
boose,"  the  jodgment  of  the  legislstnre 
is  required  to  be  exercised  vpon  the  pro- 
priety of  creating  each  particnlar  oor- 
poration,  and  two-thirds  of  each  hoose 
must  sanction  and  approre  each  indi- 
Tidnal  charter.  And  see  Qmmtg  of 
LmremtMrtk  t.  Barmu,  94  U.  S.  70. 

In  ImAbt  t.  Bordem,  7  How.  1,  two 
gOTemments  haring  been  in  exislenee  in 
Bhode  Island,  Tis. :  the  old  charter 
goTemment  and  a  new  one  formed  bj 
a  ccnrention  of  the  people,  and  the 
courts  of  that  state  baring  recognised 
the  former  as  ralid,  it  was  held  that  the 
federal  coort  woold  adopt  and  foDow  the 
state  court's  decision ;  and  sea  WibtUt 
T.  Ccoper^  14  How.  504. 

Cases  ivtoltivo  Stats  Statutm. 
(a.)  If iseattoneoat  fibifMres.^It  is  In  be 
remarked  that  where  a  state  adopts  astat- 
nte  from  another  oonntry,  the  dedsons 
of  snch  other  ooontry  construing  snch 
statute  are  entitled  to  great  considera- 
tion, but  cannot  be  considered  as  omdn- 
sire  upon  the  construction  of  the  law ; 
if  the  doctrines  of  the  courts  of  the  state 
adopting  tiie  statute  be  irreconcilable 
with  those  of  the  courts  of  the  funner 
country,  the  state  court's  decisions  will 
be  followed  and  the  others  disregarded : 
Bdl  V.  MarriMon,  1  Pet.  351. 

In  NichoU  T.  Levy,  5  Wall.  433, 
where  a  state  court — ^interpreting  a  stat- 
ute of  its  own  state,  which  gare  sndi 
court  jurisdiction  to  subject  legsl  and 
equitable  interests  in  real  estate  to  the 
claims  of  creditors — decided  that  the 
statute  embraced  trusts  like  the  one  in 
question  (which  judgment-creditors  were 
seeking  to  set  aside),  and  that  it  ex- 
empted the  property  embraced  by  the 


18 


from  the  claims  of 
Fedcnl  Svpseme  Court  followed  that 
umstiuilion  of  thastatme  and  sortaped 
the  trast,  though  it  remarked  that  if  te 
<|acatioB  had  been  treated  by  it  ott 
lal  principles  of  jan^mdcBce,  and 
pendentlyof  the  state  dedaiaiis  ottihe 
stainta,  the  jadgmcat  wimld 
hare  been  the  other  way. 

In  Bmmi'9§mid  t.   Nem  OrieamMf 
How.  487,  it  was  held  by  the  Sn] 
Cowt  of  the  United    States,  that 
habit  had  been  to  defer  to  dte 
of  the  jadidal  tribuals  of  the 
npon  questions  arising  out  of  the 
mon  Uw  of  the  stste  (compain  this  viih 
Gmea^  ▼•  .fisoows,  n^pfw), 
when  applisd  to  the  title  i 

Thspefcffn,  where  the  S^ircBe 
of  LonisiaBa  had  deckled  q< 
kting  to  the  jmrisdietion  of  the  DlHihl 
Court  of  the  Hist  Jadidal  Distriet  of 

who  was  enjoying  a  resiriia  froai  the 
daias  of  hb  creditors  for  a  eertamtnaSy 
and  died  heibre  ths  time  expimi ;  to  Ihs 
aanii  janscjction  saoasa  la 
,  to  the  propriety  of 
ally  attacking  a  sale  made  by  its 
ity ;  to  the  point  whether  or  an 
death  of  die  party  transferred  tito 
eeedings  to  the  Court  of  Frobato;  aad 
the  mode  in  which  the  Court  of 
should  exercise  its  jarisdi 
Federal  Sapieaw  Court  held  that  It 
would  adopt  these  dedsioas— espedaily 
where  many  of  them  concurred  widi  Its 
own  jadgaieatB  npoa  the  same  or  shaQar 
points. 

A  state  dedsiott  that  the  statute  la* 
quires  the  payment  of  taxes  in  gold  aad 
siWer  coin,  win  be  followed :  Lam  €h. 
T.  Ortgm,  7  WsU.  71 ;  aad  sse  SmUk 
T.  Aatsr,  7  How.  788. 

Rules  of  erideace  prescribed  by  tha 
laws  of  a  stete,  are  to  be  folknred»  e«  §• 
astotote  allowing  a  party  to  testify  in 
his  own  behslf :  Fanes  r.  CampUU,  1 
Bhwk  487 ;  Eamuimwkt  t.  OagptUj  I 
Id.  431. 
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(ft.)  Staiwieg  <^  /VoiMli.— In  De  Wolf 
Y,Babami^  1  Pcu  476,  the  coarto  of 
Hew  York  were  followed  in  holding  that 
under  the  Statute  of  Frands,  the  con- 
nderation  of  the  promiM  mnst  appear 
in  the  writing.  In  Sttmrntr  t.  Hiet»^  1 
Black  532,  the  decisionf  of  the  Sopreme 
Coorft  of  WiMonain,  tet,  under  the 
statnte  ■§  to  MmMmI  OHPqpMna,  aa 
aaiigmMrf  waaTitiated  hf  a  piovlMoo 
aatfaoriaing  the  aarignee  to  diapote  of  the 
propertf  assigned,  **npon  snck  terms 
and  eoaditions  as  in  his  judgment  may 
appear  best,  and  most  far  the  interest 
of  the  parties  concerned." 

In  Umitad  SUmUm  Bamk  r.  Danid^  IS 
Pet.  8S,  a  decision  of  the  Kentoeky 
eovi  hoUingdiat  a  fCatate  of  that  state 
giTiBg  lea  per  cent,  damages  for  a  flidl- 
nre  to  paj  a  bill  of  exchange,  applied 
ooljT  to  fcteign  bills. 

BmA  T.  Fi7et,  S  Pet  67S,  follows 
tin  local  ooon's  consti  action  of  a  stat- 
ute giviBg  a  particular  remedy  in  the 
nature  of  foraign  attadmicnt  against 
garaishees  who  possess  goods,  effects 
or  credifts  of  the  principal  debtor. 

U.  S,  T.  MorriMon,  4  Ftt.  1S4,  follows 
a  decision  of  the  Court  of  Appeak,  Vir- 
giaia,  Ifcat,  under  the  execution-law  of 
that  state,  tiie  right  to  take  out  an  degii 
was  not  suspended  by  suing  out  hji,fa. 

(e.)  SuUnies  of  lAmitation.^BM  y. 
iforrisoB,  1  Pet.  351,  follows  the  Sn- 
prone  CSoort  of  Kentucky  as  to  what 
kind  of  a  new  promise  will  take  a  debt 
out  of  die  statute.  Hemdermm  t.  Griffin^ 
5  Pet.  151,  follows  the  Sonth  Carolina 
Supreme  Conrt  in  construing  two  limi- 
tation acts  together.  And  where  the 
original  manuscript  of  die  laws  for  the 
tenitory  of  Michigan  left  out  the  sav- 
ing *'  beyond  seas  "  in  the  statute,  bnt 
the  published  law  contained  this  excep- 
tion, and  die  statute,  as  thns  published, 
had  been  acknowledged  by  the  people, 
and  had  receiTcd  a  hannonions  inter- 
pretation for  a  long  series  of  years,  it 
was  held  that  the  phrase  ''beyond  seas" 
OQgfat  to  be  considered  a  part  of  the 


statote :    /ki«e  v.  Adb,  18  How.  595. 
And  sec  Skefh^  t.  G'ay,  11  Wheat.  361  ; 
Davi€  T.  Briggg^  97  U.  S.  6S8.     Shijtp 
▼.  Miller's  Heirs,  S  Wheat.  316,  325,  fol- 
lows the  Kentucky  court  in  construing 
a  statute  aUowing   infonts  and  fmes 
tmmi  daaa  yaara  aftsr  umitil  of  dis- 
abilities to  complete  wmmjt  on  entriaa 
of  land  by  them^  and  holding  that  joint 
entriea  of  kmd  were  within  the  statute 
if  one  of  the  joint  ownen  be  infont  or 
a  ferns  cc^fert,     Leffimgwdl  t.  IForraa, 
2    Black  60a,  follows  dte  Wisconsin 
court  in    holding   possession  under  a 
defective  tnx-dccd   adverse,  and   that, 
if   continued   for  a  sufficient   time,   it  • 
would  bar  ejectment.   And  see  McCtmy 
V.  SillimoM,  3  Pet.  270 ;  Boss  v.  Dmral, 
13  Id.  45  ;  WAster  v.  Cooper,  14  How. 
488 ;    Green  v.  Lessee  of  Neal,  6  Pet. 
291  ;   Amory  v.  Lawremee,  3  Cliff.  523; 
Tioga   Railroad  Co,   v.   BUsdmrg,  20 
Wall.  137. 

(</.)  Statutes  concerning  Lands, — U» 
S,  V.  Morrison,  4  Ptet.  124,  follows  the 
Virginia  Court  of  Appeals  in  holding 
a  judgment  a  lien  npon  the  debtor's  real 
estate.  MaKeen  v.  Dekmeg's  Lessee,  5 
Cranch  23,  32,  follows  state  construction 
holding  that,  under  a  statute  requiring 
deeds  to  be  acknowledged  before  a  jus- 
tice of  the  peace,  an  acknowledgment 
before  a  justice  of  the  Supreme  Conrt 
would  be  valid. 

Bodiey  v.  7ay/or,  2  Cranch  191,  220, 
follows  the  state  court  in  holding  that 
a  court  of  equity  miglit  be  resorted  to 
in  order  to  set  up  an  equitable  against 
a  lejcal  title ;  and  sec  Taglor  v.  Brown, 
5  Cranch  255 ;  Massie  v.  Watts,  6  Id. 
1 64 .  TJitttcher  v.  /We//,  6  Wheat.  1 1 9, 
follows  tlie  state  construction  of  a 
statute  regulating  the  sale  of  lands 
for  delinquent  taxes.  Elmendmf  v. 
Taylor,  10  Wlicnt.  152,  follows  the  Ken- 
tucky court  in  presuming  that,  under  a 
land  law  prescribing  that  surreys  should 
be  recorded  within  three  months  from 
the  time  of  their  being  made,  surveys 
had  been  recorded  after  three  months 
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t'nmi   their  date.     Ami   a  state  nmrt's 
construction  of  a  will  will  bo  followed  : 
Jtick'son  V.  Chfw,  12  Wheat.  153:  Carroll 
w  Carroir»  Lessee.   16  How.  275.     But 
this  is  only  where  such  (construction  hv 
a  state  court  has  l)oen  long  acquiesced 
in,  so  as  to  become  a  rule  of  property  ; 
otherwise,  tlic  state  court's  construction 
of  a  will  need  not  necessarily  be  fol- 
lowed :  LaM  y.  Vickf  3  How.  464,  476. 
Conway  v.  Taylor^s  JExV,  I  Black  60S, 
holds  that  after  a  citizen  of  Kentucky 
has  become  the  ;;rantcc  of  a  ferry  fran- 
chise and  his  riparian  rights  have  been, 
by  the  highest  le^al  tribunal  of  the  state, 
repeatedly  held  suflicient  to  sustain  the 
grant,  the  same  question  is  not  open  to 
decision  by  the  federal  Supreme  Court, 
the    adjudications    of    tlic    state  courts 
Iieing  a  rule  of  property  and  of  decision 
which  it  i«  lx)und   to  recognise.     State 
deci^^ioIls  construing  recording  acts  must 
be  followed:  T'mnscnd  v.  7bc/t/,  91  U.  S. 
4.'>2.     State  constructions  of  statutes  of 
ilcMcnt  uill  aUo  \>q  lollowed  :   (rurdner 
V.  /■(>/////>,   2  IVi.   58  ;    and  of   an  act 
aboli>liini:  estates  tail :    Van  Kmnselarr 
V.    A'tatftn^,   11    How.    297;    and    see 
r.   >.    V.  Foj\  94    I'.  S.  315;    and  of 
the    phru-c    "tiflc   lands"    in    a  state 
>tatmc :    W'ulLer    v.   Stale  Harhor   Com- 
missioner8,    17    Wall.    648.      Christ tf    v. 
Pn'dijeon,  4  Wall.  196,  holds  that  '*  the 
Mexican  colonization  laAv  of  August  18th 
1824,  tliouirh  gen(  rai  to  the  republic  of 
Mexico,  was,  St*  !.;:•  :i>  it  atreetcd  lands 
within    the    liniiis   of  Texas,  after   the 
independence  <»t    that    country,  a   local 
law  of  the   new    state,  as   much  so  as 
if  it  liad   ori^rinaietl  in  her  legi>^lation. 
The  interpretation,  therefore,  placed  tm 
it  bv  the  biifhest  court  of  that  Plate  must 
be   aceeptetl    as  the   true   interi)retation 
so  far  as  it  applies  to  titles  to  lands  in 
tiiat  state,  whatever  nuiy  be  the  opinion 
of  this  court  as  to  its  original  soundness. 
If  in  courts  of  other  states  carved  out 
of    the    territory  since    acquired    from 
Mexico   a  different    interpretation   has 
been  adopted  the  courts  of  the  United 


States  will  follow  the  different  ruling 
so  far  as  it  affects  titles  in  those  states. 
The  interpretation  within  the  jmisdic- 
tion  of  a  state  of  a  local  law  becomes  a 
part  of  that  law,  as  much  so  as  if  incor- 
porated in  the  body  of  it  by  the  legis- 
lature. If  different  interpreutionf  are 
giren  in  difi*erent  states  to  a  similar  law, 
that  law,  in  effect,  becomes  by  the  inter- 
pretations, so  far  as  it  is  a  mle  of  action 
for  this  court,  a  different  law  in  the  one 
state  from  what  it  is  in  the  other." 

It  is,  therefore,  a  mle  of  general  juris- 
prudence, Ai  well  as  of  statute,  that  the 
federal  will  follow  the  state  courts  in 
expounding  purely  lo*-al  laws.  Sec  all 
the  cases  supra j  and  Williamson  v.  Berrj^, 
8  Hfiw.  495  ;  Bice  t.  Railroad  Co,,  1 
Black  374  ;  Jeter  r.  Hem'tt,  22  How. 
352;  Webster  v.  Cooper,  14  Id.  504; 
l\  iJ5.  v.  Garlinghouse,  4  Ben.  205; 
Lamborn  v.  Dickinson  County  Conoatf- 
sioners,  97  U.  S.  181  ;  Railroad  Cos. 
v.  (j'aines,  Id.  697  ;  Cass  Covntyy^Jokn- 
Hloft,  95  Id.  3C0  ;  Hall  v.  De  CuiV,  Id. 
485;  Daris  v.  Indiana,  94  Id.  792; 
Vfia'ce  V.  Murdock;  92  Id.  494  ;  Netson 
v.  Fostrr,  5  Biss.  44  ;  Oliver  T.  Omaha, 
3  Dill.  368. 

Besides  decisioii**  construing  a  statute, 
state  decisions  as  to  the  repeal  of  a  stat- 
ute must  be  followed:  Bailey  r.  Magwirt^ 
22  Wall.  215. 

III.  Zvldenoc  of  tlt0  X«w«. 
Statutes  arc  of  cour«e  evidence  of  the 
laws,  and  any  state  may  pretcribc,  by 
its  constitution  or  laws,  what  shall  be 
conclusive  evidence  of  its  t^tatutes.  But 
the  question  as  to  the  existence  or  non- 
existence of  a  statute  is  a  judicial  one, 
decidable  by  the  tvurt  alone :  Souik 
Ottawa  V.  P^kins,  94  W  S.  261. 

Decisions  of  the  courts  of  final  resort 
arc  likewise  evidentiary  of  the  law.  But 
mere  dicta  of  such  courts  are  not :  Cat' 
roll  V.  Carroll s  Lessee,  16  How.  275. 
And  the  decisions  must  be  "fixed." 
It  is  **the  latest  sailed  adjudications" 
that  are  binding :  Leffin^tii  r.  IFarrcii, 
2  Black  599 ;  such  as  may  proYC  but 
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mere  "oscillations"  in  the  oonrse  of 
judicial  aettlemcDt  will  not  necessarily 
oontTol :  Gdpeke  v.  Dubuque,  1  Wall. 
175:  Shelby  v.  Guy,  11  Wheat.  361; 
Gardner  v.  CMus,  2  Pet.  85.  Bat  see 
Jlm^  v.  WUson,  I  Dill.  555. 

Where  the  decisions  of  a  state  are 
inconsistent,  the  latest  will  be  followed : 
Green  ▼.  Lessee  of  Need,  6  Pet.  291  ; 
Leffingwell  r.  Warren,  S  Black  509; 
ezeepc  where  to  follow  the  latest  de- 
ctftions  would  impair  the  obligations  of  a 
contract :  Gelpelce  v.  Dubuque,  supra. 

And  in  Morgan  t.  Curtenius,  20  How. 
1 ,  the  Supreme  Court  of  the  United  States 
held  that  it  would  not  rcTerae  a  judg- 


ment of  the  United  States  Circuit  Court 
which,  when  rendered,  followed  a  de- 
cision of  the  state  court,  such  decision 
having  been  overruled  by  the  state  court 
after  the  United  States  Circuit  Court 
had  rendered  its  decision.  The  Supreme 
Court  said  that  the  later  decision  of  the 
state  could  not  have  a  retroactive  eflect 
upon  the  decisions  of  the  Circuit  Conrt, 
and'  mstke  that  erroneom  which  was  not 
so  when  the  judgment  of  that  court  was 
given.  And  see  Pease  v.  Ptck,  18  How. 
595,  599;  Rowan  t.  Runnels,  5  Id. 
134. 

Adblbxet  Hamiltoit. 
Chicago. 


Supreme  Court  of  Penmylvawia. 
SEAMAN  V.  THE  COMMONWEALTH. 

Under  a  penal  statute  prohibiting  worldly  employment  on  Sunday,  one  whoie 
bosiiDesH  is  carried  on  upon  that  day  by  his  employee,  under  Ms  aothority,  is  liable 
to  the  penalty. 

In  such  case  defendant  may  be  conTicted  upon  evidence  that  his  store  was  open 
on  Sonday ;  that  an  employee  was  making  sales,  and  that  defendant  himself  was 
present  in  the  store  part  of  the  day. 

Certiorari  to  the  Court  of  Common  Pleas,  No.  2,  6f  Alle- 
gheny county. 

This  wa?  an  information  before  an  alderman  that  John  W. 
Seaman,  on  December  12th  1880,  *'•  being  the  Lord's  day,  com- 
monly called  Sunday,  did  then  and  there  engage  in  doing  and 
performing  worldly  employment  or  business,  to  wit,  having  open 
his  place  of  business  on  the  corner  of  Station  street  and  the  Penn- 
sylvania Railroad,  in  the  city  of  Pittsburgh,  and  then  and  there 
engaged  in  selling,  trading  and  vending  tobacco,  cigars,  candies, 
tc,  contrary  to  an  Act  of  Assembly  approved  April  22d  1794, 
and  its  several  supplements  in  such  case  made  and  provided.'* 

The  Act  of  1794  referred  to  provides  that  "  If  any  person  shall 
do  or  perform  any  worldly  employment  or  business  whatsoever  on 
the  Lord's  day,  commonly  called  Sunday  (works  of  necessity  and 
charity  only  excepted)  *  *  *  every  such  person  so  offending 
shall,  for  every  such  oifence,  forfeit  and  pay  four  dollars."  By  a 
subsequent  statute  the  penalty  in  Allegheny  county  was  increased 
to  twenty-five  dollars. 


216  SEAMAN  r.  COMMONWEALTH. 

At  the  hearing  the  testimoDT  was  as  follows  : 

A.  C.  Falton :  **  I  know  John  W.  Seaman,  the  defendant.  I 
was  in  his  place  of  business  last  Sunday  evening.  Mr.  Seaman 
was  not  there.  Mr.  WoolsUre  was  tending  store.  I  bought  some 
cigars  there.*'  Cra»-ezamined:  ^^I  was  there  about  fifteen 
minutes.  Don't  recollect  of  others  baying  there.  Jonathan 
Wool<lare  was  tending  store.     I  did  not  see  Mr.  Seaman  there." 

John  H.  Hodei:  ^^  I  know  John  Seaman  the  defendant.  I  was 
in  his  place  of  bvBiiieaB  on  Sunday  last.  The  store  was  open. 
Seen  yades  made  there  on  Sunday  last.  At  one  time  on  Sunday  I 
saw  Mr.  Seaman  there.  Saw  others  in  the  store.  Mr.  Fulton 
and  Mr.  WooUlare  were  there." 

Upon  this  testimony  the  alderman  found  that  defendant  was 
guilty  of  doing  and  performing  worldly  employment  or  business 
on  Sunday,  and  imposed  the  fine  prescribed  by  the  statute. 
Defendant  removed  the  case  by  certiorari  to  the  Court  of  Com- 
mon Pleas*  which  affirmed  the  judgment.  White,  J.,  who  delivered 
the  opinion,  saying,  titter  alia:  ^'  In  this  case  the  evidence  was  that 
he  i^defendant)  was  present  in  the  store  on  this  Sabbath.  It  is 
incrediMe  that  the  clerk  was  selling  on  this  day  without  his 
knowlnlge  and  authority;  he  was  there  present  when  the  store 
mras  open  to  the  public,  thus  carrying  on  his  worldly  business. 
*  *  *  It  is  very  clear  he  was  there  carrying  on  his  business, 
knowin^r  he  ^as  violating  the  law.  The  evidence  was  amply 
sufliciiut  to  prove  thai  he  was  carrying  on  a  worldly  business, 
proliil.iied  by  the  law." 

T>t*tVii«lunt  removed  the  case  by  certiorari  to  the  Supreme 
Court. 

/.  P,  If'V/s  {J,  S.  Stn'ckhr  with  him),  for  plaintiflf  in  error. 
Carpenter^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Sharpwood,  C.  J. — The  offence  is  sufficiently  charged  in  the 
infonnation.  The  finding  of  facts  by  the  alderman  is  clear,  full 
and  specific,  and  brings  the  case  within  the  statute.  The  evidence 
showed  the  place  of  business  was  kept  open  op  Sunday  and  an 
employee  was  selling  cigars.  The  plaintiff  was  present  a  part  of 
the  day,  and  the  conclusion  is  fully  justified  that  the  business 
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c&rried  on  with  his  knowledge  and  by  his  authority.    The  prin- 
dpal  as  well  as  the  clerk  was  liable  under  the  statute. 

Judgment  affirmed. 


Hie  liabilitT  of  a  principal  fot  the 
acts  of  his  agent  is  a  question  gOTerned 
bj  Terj  different  principles  and  con- 
siderations according  as  the  liabiUtj, 
widi  which  it  is  soagfat  to  affect  the  prin- 
cipa],  is  of  a  ciril  or  a  criminal  nature. 
Civillj,  of  course,  the  law  is  weU  settled, 
thai  the  principal  is  liable  for  all  the 
acts  of  his  agent,  done  in  the  course  and 
within  the  line  of  bis  employment,  and 
while  acting  as  the  serrant  of  tlie  prin- 
cipal. As  to  third  persons  the  serrant 
stands  as  the  master ;  the  latter  has  held 
him  oat  as  hb  authorixei  representatire, 
and  must  bear  the  consequences  result- 
ing from  the  relationship  which  he  has 
hhnseif  established,  even  if  the  particular 
net  ef  the  agent  for  which  it  is  sought 
ID  hold  the  principal  responsible,  be  one 
which,  if  he  had  been  present,  he  would 
not  have  approved. 

But  when  criminal  liability  is  con- 
sidered, the  consequences  of  which  aff^ 
not  merely  the  pocket,  bat  the  reputation 
and  liberty  of  the  accused,  we  must  hare 
regard  to  something  more  tlian  a  mere 
delegation  of  authority.  Into  crime  a 
moral  element  enters  ;  there  must  be,  in 
general,  an  evil  intent,  to  constitute  a 
man  a  criminal,  and  it  would  be  carry* 
ing  the  principle  of  representation  by  on 
agent  too  far,  to  hold  that  the  serrant 
repreeents  the  moral  nature,  the  moral 
action  of  his  master,  and  that  an  illegal 
act  of  his,  which  might  very  properly 
subject  the  master  to  a  civil  action  for 
damages,  should  at  the  same  time  render 
the  master  accountable  end  liable  to 
punishment  for  a  crime  with  which  he 
WM  in  no  way  connected  except  by  sus- 
taining the  relation  of  master  to  the 
criminal.  Of  course  the  above  con- 
siderations do  not  imply  that  a  man 
cannot  be  guilty  of  a  crime  through  his 
•enram   and    be    punishable    therefor. 


Qfii/aeitper  aliMm,/acit  pa  s«  will  apply 
in  criminal  cases,  and  indeed,  there 
may  be  cases  wherein  the  entire  guilt 
icsts  upon  the  master  who  commands 
the  commission  of  the  crime,  and  not 
upon  the  servant  by  whose  hand  it  is 
ignorantly  oommittwl.  A  good  illustra- 
tion is  found  in  Regina  v.  Bieasdale,  1 
C.  &  K.  764  (1848),  where  the  defend- 
ant being  lessee  of  a  mine,  m.ixMl  miI  - 
terraneously  into  other  lands,  and  thus 
stole  coal  to  the  .value  of  some  10,000/. 
The  court  held  Bleasdale  accountable 
and  not  the  ignorant  miners;  the  law 
being  stated  thus :  '*  If  a  man  does,  by 
an  innocent  agent,  a  felony,  the  employer 
and  not  the  agent  is  a4xrountable  crim- 
inaUy." 

The  general  rule  may  be  thus  formu- 
lated :  A  principal  is  not  criminally  lia- 
ble for  the  nets  of  his  agent,  unless  the 
act  be  done  by  his  command  or  with 
his  assent,  express  or  implied. 

What  evidence  will  autliorize  a  find- 
ing of  assent  or  command  is  a  matter  of 
some  interest,  and  different  views  as  to 
the  amount  of  proof  necessary  have  been 
taken. 

In  the  case  of  the  State  v.  Mc 
Grathf  73  Mo.  181,  defendant  was  in- 
dicted for  illegal  sales  of  liquor  made 
bv  his  derk.  It  seems  to  have  I  teen 
aflmitted  that  the  sale  by  a  recognised 
business  agent  was  prima  facie  proof  of 
direction  to  make  such  sale  by  the 
master,  and  the  contention  turned  solclv 
on  the  refusal  of  the  court  below  to 
allow  the  presumption  to  be  rebutted  hv 
evidence  of  what  the  master's  instruc- 
tions really  were.  'Ilic  Supreme  Court 
held  that  such  evidence  was  ftdinisi>il»lc, 
and  revei-scd  the  judgment.  That  a 
sale  by  tlie  servant  is  priinci  facie  evi- 
dence of  direetion  by  the  master  seems 
to  be  established  law  in  Missouri,  for 
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althoojl^h  Sheewood,  C.  J.,  in  Slate  v. 
Baker,  71  Mu.  475  (1880),  Prtv.*,  '*  The 
maxiin  qui  Jack  per  ttluuH,JacU  per  ae, 
cited  oil  bclialf  of  the  state  is  only  appli> 
cable  where  the  instmctiouH  are  obeyed, 
not  where  they  arc,  as  tiie  cvideiico 
oflcrcd  tended  to  sliow,  palpably  tIo- 
latcd  ;*'  still,  in  that  case,  the  prosoca- 
tiou  oliered  no  erideuce  of'  direction  bj^ 
the  defendant,  wImmc  wife  and  brother 
harl  Rifide  the  illepil  sale  for  which  the 
dcfcn<lant  stoorl  indietcd,  and  the  revcr>^ 
sal  went  npon  the  jjpconnd  of  the  cxdnsion 
of  the  defendant's  evidence. 

Tliis  ricw  of  tlic  law  seems  to  he  sap- 
ported  by  the  case  of  the  Commtmtpmitk 
V.  Giiletpie,  7  S.  &  R.  469  (18SS), 
although  that  case  may  be  distingraished 
from  the  foreiroin};  by  the  fact  that  there 
were  certain  significant  oraismons  of 
evidence  of  innocence,  presnmably 
within  the  control  of  the  defendant, 
which  omissions  were  considered  as 
strengthening  the  case  of  the  proscca- 
tion.  Gillespie,  who  did  not  live  in 
Fiiiladclphia,  had  opened  in  that  city  a 
lottery  otKcc,  and  had  kept  it  fur  several 
ycnrs.  He  occasionally  visited  the  city 
and  his:  office,  leaving  it  in  tlie  interim 
in  charge  of  a  lad.  The  boy,  in  his 
employer's  nbsencc,  sold  an  illegal  lot- 
tery ticket  endorsed  in  the  name  of 
Gillopie.  An  indictment  for  conspiracy 
to  "Sell  illrirnl  lottery  tickets  was  found 

• 

atrainst  tlie  boy  and  Gillespie.  After  a 
conviciion  there  were  motions  for  a  new 
trial  and  in  arrest  of  jndgment.  The 
Supreme  C't^nrt  sustained  the  conviction, 
DrNCAX,  J.,  snving:  "I  did  not 
instruct  the  jury  thnt  Gillespie  was 
criminally  answerable  for  the  act  of  his 
agent  or  servant,  but  I  left  them  to 
decide  whether,  from  the  whole  body  of 
the  evidence,  Gillespie  was  concerned  in 
the  sale  of  this  ticket.  The  hoase  his  ; 
the  boy  conducting  business  for  him  aa. 
a  lottery  broker  under  his  sign,  selling 
this  very  ticket  as  bis  agent  and  in  his 
name.  These  were  circmnstanccs  from 
which  the  jury  might  infer  his  partici- 


pation in  the  sale  of  the  ticket; 
espi'cially  as,  if  the  boy  liad  been  em- 
ployed ns  his  agent  to  sell  tickets  an- 
tltorized  by  the  lawb  of  the  state  and  not 
tieketi»  prohibited,  a  production  of  his 
lMx<ks  would  establish  his  innocence. 
That  criminality,  even  in  ads  of  ths 
blackest  die,  raiglit  be  mftde  out  by  dp* 
cumssautial  evidence^  I  pat  to  the  jarj 
as  examples^  libela,  aoU  by  a  cbild  is 
the  shop  of  a  printer ;  tiFflwg4io«sei, 
liqnor  sold  by  a  boy;  bftwdv^hoaaes, 
wlicre  the.  keeper  kept  out  of  view  her 
self,  though  she  was  the  owner  of  thr 
house :  and  I  did  put  it  to  the  jury  as  a 
case  in  wliich  the  evideniiu  reij  the  r» 
t|>0a  /«9«aitiir,  might  afford  satisfactory 
evidence  of  the  partiripatioB  of  Gil- 
lespie." See  also,  Vammmmttitk  t. 
AteAo/s,  10  Met.  S59. 

But  authority  may  also  he  fimnd 
requiring  further  evidence  than  that 
implieil  from  the  mere  relation  of  master 
and  ser^'ant  to  make  even  a  prima/aeu 
ease  of  guilt  of  the  former,  ctcii  in  cases 
of  the  same  class  as  the  foregoing. 
Thus,  in  People  v.  iMtr,  44  Barb.  170 
(1864),  an  indictment  was  found  against 
a  tavern  keeper  for  selling  liquor  on 
Sunday,  in  contravention  of  a  statute. 
The  evidence  showed  that  liquor  had 
l)cen  illegally  sold  in  the  defendant^ 
house  bv  bis  bartender.  The  defence 
rcq  nested  the  conrt  to  charge  that,  to 
jnstiiy  a  vonviction  it  was  not  snfficient 
to  prove  that  lit|nor  had  been  sold  in  the 
defendant's  bouse  on  8un<lay,  Imt  that 
it  must  be  chown  that  the  defendant  Hid 
the  act  personally,  or  that  it  was  done 
by  his  direction  or  with  his  assent. 
The  court  refused  so  to  charge,  but 
instructed  tlie  jury  that  if  they  believed 
that  the  bartender  had  sold  liquor  in  the 
defendant's  tavern  on  Sunday,  they 
might  convict,  although  the  defendant 
was  not  present  at  the  sale,  and  was  not 
shown  to  have  authorised  it ;  but  that  if 
the  defendant  had  forbidden  the  sale  and 
t  was  made  in  disobedience  of  h\9 
or> >*,  he  should  be  acquitted.    It  was 
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Ud  that  dieooart  erred  in  not  aArming 
the  defendmnt's  point. 

In  the  pripcipal  case,  the  Sapreme 
Conrt,  in  affirming  the  conviction,  relied 
on  die  presence  of  the  defendant  as  evi- 
dence of  hit  kno^vletl<^  of  and  assent  to 
the  violation  pf  the  law.  In  Morse  v. 
Sro/c,  6  Conn.  9  (1825),  it  was  held 
that  a  ratification  of  an  illegal  act  of  an 
agent  would  not  render  the  employer 
criminalljr  liable  therefor.  The  defend- 
ant's barkeeper  had  given  credit  to  a 
student  of  Yale  College,  contrary  to 
statute,  and  the  defendant  subsequently 
ratified  the  credit.  He  was  indicted  and 
tried,  bat  the  Supreme  Court  held  that 
he  was  not  indictable.  Hosvbs,  C.  J., 
saying:  "In  the  law  of  contracts  a 
posterior  recognition  in  many  cases  is 
equivalent  to  a  preceding  command ; 
bat  it  is  not  so  in  respect  of  crimes. 
Tbe  defendant  u  responsible  for  his  own 
acts  and  lor  those  of  others  done  by  his 
express  or  implied  command,  but  to 
crimes,  the  maxim  onuitf  ratihabUio 
retro  rakitwr,  et  mandato  equiparaiurf  is 
inapplicable." 

In  the  conflict  of  authority,  it  may  be 
a  little  difficult  to  say  what  should  be 
the  role  of  evidence.  On  the  one  hand, 
it  may  be  said,  with  great  force,  that 
there  are  some  crimes  to  which  the  prin- 
cipal may  be  a  party,  though  the  agent 
only  appears  therein,  of  a  character  such 
that  it  would  be  almost  impossible  to  con- 
vict the  gailty  principal  if  the  act  of 
his  known  a^nt  were  to  bo  excluded 
from  the  consideration  of  the  jury,  as 
making  a  prima  facie  case,  and  that  as 
the  laws  of  criminal  evidence  have  now 
generally  made  the  prisoner  a  witness  on 
his  own  behalf,  no  injustice  is  done  or 
hardship  inflicted  by  calling  on  him, 
after  showing  the  illegal  act  of  his  agent 
apparently  for  the  profit  of  the  employer, 
to  dear  himself  by  showing  what  were 
the  instmctions  given  to  his  agent,  and 
that  the  defendant  himself  did  not  know 
of  or  assent  to  the  acts  violating  the  law. 
On  the  other  hand,  it  is  to  be  remem- 
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bered  tliat  a  man  testifying  onder  a 
charge,  appears  tu  the  jury  under  a  great 
disadvantage,  and  his  manifest  interest 
in  his  own  testimony  would  naturally 
go  far  to  discredit  him.  On  the  whole, 
it  would  seem  that  the  safest  rule,  and 
one  most  in  accordance  with  tlie  spirit 
of  our  laws  is  to  hold  the  prosecution  to 
give  some  tc^timony  cither  direct  or 
circuipstantial,.  connecting  ilie  defendant 
with  a  crime,  other  than  is  to  be  found 
in  the  fact  that  the  defendant's  servant 
committed  an  ofiencc  in  which  his  master 
might  possibly,  have  an  interest. 

To  the  general  rule  of  liability  above 
stated,  we  have  found  two  exceptions. 
The  first  and  best  known  is  that  in  the 
case  of  corporations,  which  may  be  in- 
dicted for  acts  of  their  agents.  As  a 
corporation  is  a  body  without  a  soul, 
and  is  not  possessed  of  moral  attributes, 
it  was  for  a  long  time  thouglit  and  it  is 
frequently  stated  in  ohl  lKx>k8,  that  a 
corporation  could  not  be  made  criminally 
answerable.  This  idea,  however,  has 
now  been  abandoned.  The  only  au- 
thority or  thing  resembling  authority  for 
it  to  be  found  in  the  early  Iiooks  is  com- 
prised  in  tl«c  declaration  in  Sutton^s  Hw- 
pitalf  10  (^okc  38,  that  a  corporation 
cannot  commit  trenson,  and  the  anonv- 
mous  case  in  12  Mod.  559,  where  Lord 
Holt  is  reported  ns  saying  that  **  A 
corporation  is  not  indictable,  but  the  par- 
ticular mcmlierg  of  it  are."  Upon  this 
very  slender  basis  was  built  up  the  edi- 
fice now  overthrown. 

As  a  corporation  can  act  only  through 
its  agents,  it  fullow8  that,  if  it  is  indict- 
able, it  is  then  criminally  liable  for  the 
acts  of  its  servants.  At  the  presscnt 
dav,  there  is  no  doubt  of  the  indictabilitv 
of.  a  corporation  other  than  a  mnnicipnl 
one :  Qite^n  v.  liimunfjhmn  ^'  Gloucester 
Railway  Co.,  2  G.  &  D.  236  (1842)  ; 
Regina  v.  Great  North  of  England  Rail- 
toa^Co.,9  A.  &E.  (N.  S.)  315  (1846); 
State  V,  Morns  jj*  Essex  Railroad  Co.,  3 
Zab,  360  (1852):  dmrnomrealth  v. 
Propri^ors  of  New  Bedford  Bridge^   % 
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Gray  339  (1854);  Deiawnrt  l>iriskm 
Carnal  O*.  v.  Commmweaitk,  10  P.  F. 
Smith  967  (1869);  uid  iliis  Ualnliiy  to 
IndictiDent  lias  he«n  extciulcd  eren  to 
nuiDicipftl  corporations :  I^npie  t.  CW- 
po.xttitm  of'  Albany  J  tl  Wcml.  539. 

A  dutinction  has  been  taken  bctww 
an  imlictmcnt  of  a  oorporation  for  non- 
feasance and  one  for  nisfcasadoc,  and 
while  the  former  has  been  ahnoM  nniTer- 
iallj  adrained  as  proper,  it  has  been  de- 
nied that  the  latter  can  be  sostained. 
Tlie  qnestion  of  the  indictahyity  of  a 
corporation  for  niisfc>asanee  aroac  in  this 
country  in  The  istute  r.  6'reaf  Horlis 
Miilimf  and  Mamnifaxiuriiig  Ca.,  SO  Me. 
41  (1841),  in  which  the  defendant  cor- 
poration was  indicted  for  iUc^nUy  ereet- 
inj^adain.  The  ceorthekl  that  the  indiei- 
ment  would  not  lie,  taking  the  broad 
ground  tliat  it  was  impossible  for  a  ear- 
poration  to  commit  a  crime,  even  by 
direct  instmctioas  under  seal  to  an 
agent,  for  such  direction  would  be  ndtra 
rire$f  and  tliat,  tlwrcforc,  liowevcr  an 
indictment  mi<;ht  he  used  to  complete  the 
doin^  of  nil  act  which  a  corporation  was 
bound  to  do  and  hod  neglected,  an  in- 
dictment for  misfeasaDcc  could  not  be 
snstuned. 

Tlic  <|iifstion  came  before  the  Queen's 
Bench  in  18-16,  in  UegifM  v.  Great 
North  of  England  Bailwajf  Co.,  tupra, 
and  was  fully  considered.  The  company 
was  indicted  for  cutting  throngli  and  ob- 
structinj:  a  hi^hwny  by  works  performed 
iu  a  eourse  nut  i-onftinn:il)lc  to  the  powers 
coufeiTcd  by  Act  of  I'nrHament  upon  the 
company.  Lord  Denman,  in  the  course 
of  his  opinion,  soi«I :  **  The  argument  is, 
that  for  a  wrongful  net,  n  corporation  is 
not  amenable  to  an  indictment,  though 
for  a  wron^ul  omission,  it  undoubtedly 
is,  assuming  in  the  first  place  that  there 
is  a  plain  and  obvious  distinction  be- 
tween the  two  species  of  oifence.  No 
assumption  can  be  more  unfounded. 
*  «  *  But  if  the  distinction  were  easily 
discoTcraUc,  why  should  a  corporation 
be  liable  for  one  species  of  offence  and 


not  for  the  other  ?  *  *  *  It  is  ai 
to  charge  one  person  or  a  body  eorponte 
with  erecting  a  bar  across  a  pnbfic  road, 
as  with  the  non-repair  of  it,  and  they 
■ny  as  well  be  oompelled  to  pay  a  fine 
lor  the  act  as  for  the  omission.  •  *  • 
We  are  told  that  this  remedy  is  not 
lequii^  becanae  the  indiridnAk  who 
ooBcnr  in  roting  the  orders  or  in  eze- 
cntin^  the  ivotk,  may  be  made  answer- 
able for  it  by  criminal  proceedings ;  of 
this  there  is  no  donbt.  Bvt  tbe  pnUie 
knows  Bolhing  of  the  former ;  and  the 
latter,  iC  they  are  identified,  are  com- 
monly  persona  of  the  lowest  rank,  wholly 
iacumpetent  to  make  any  reparatioa  for 
the  injury.  There  can  be  no  cflcetnal 
■Kans  for  deterring  froin  an  oppres- 
aiTe  exercise  of  power  for  the  porpoM 
of  gain,  except  the  remedy  be  indictment 
against  those  who  traly  commit  it,  that 
is,  the  corporation  acting  by  its  majority : 
and  there  is  no  principle  which  places 
them  beyond  the  reach  of  such  proceed- 
ings." The  conn  held  the  company 
indictable. 

The  question  again  arose  in  this 
country  in  1859,  this  time  before  the 
Supreme  Court  of  New  Jersey,  in  TXe 
State  T.  The  Morris  ^-  Ef»tx  Railroad 
Co, J  3  Zab.  360,  and  both  the  foregoing 
andiorities  were  cited  to  the  court,  which 
determined  to  follow  the  English  rather 
than  the  American  precedent.  Gbbev, 
C.  J.,  deliTcred  a  rcry  learned  and 
able  opinion,  admitting  that  an  indict- 
ment would  not  lie  against  a  corporation 
for  an  ofi*encc  of  which  a  corrupt  intent 
or  malus  animus  is  an  essential  ingre- 
dient, but  showing  eonclnsively  that  the 
position  taken  by  the  Queen  ^s  Bench  as 
to  misfeasance  of  the  class  of  whidi  the 
erection  of  a  nuisance  is  an  example, 
was  soond  and  correct.  This  doctrine 
was  dted  and  followed  in  Commomveaftk 
T.  The  Proprietors  <y  AVir  Bedford 
Bridge,  9  Gray  339  (1854),  in  which 
case  the  court  adverted  to  the  impossi- 
bility of  preventing  a  public  nuisance 
otherwise  than  by  indictment.     The  lew 
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mar  now  lie  regarded  as  settled,  that  a 
rorporatioii  I^aJ  be  indicted  for  mis- 
feasance, subject  to  the  limitation  ex- 
pressed in  the  Stale  t.  The  MotrU  ^* 
Essex  Railroad  Co.  See,  in  addition  to 
the  alwrc.  State  r.  Vermont  Railroad  Co., 
30  Vt.  108  :  Louisville  f-  Nashuilte  Rail' 
road  Co.  T.  State,  8  Head  523  (1858). 
Opposed,  however,  to  the  i^neral  cur- 
rent stand  tlie  Maine  case  above  cited, 
and  The  State  r.  Ohio  ^  Mist.  Rail- 
road  Co.,  23  Ind.  362  (1864),  in  which 
the  Supreme  Conrt  of  Indiana  cited  and 
followed  the  State  v.  Great  Works  Afa- 
ling and  Manufacturing  Co.,  supra. 

The  second  exception  is  not  so  well 
established  as  the  first,  but  it  has  been 
recognised  in  England  by  high  authoritj, 
and  may  be  stated  as  follows,  that  where 
the  prindpal  carries  on  a  business  with 
his  own  capital  for  his  own  profit,  and 
employs  servants  who  so  conduct  the 
business  as  to  make  it  a  public  nuisance, 
and  the  proceedings  to  remedy  the  same 
are  criminal  in  form  only^  the  principal 
will  be  held  liable  to  an  indictment  with- 
out proof  of  any  participation  in  or 
knowledge  of  the  illegal  acts  on  his  part. 
The  case  in  which  the  exception  was 
announced  is  the  7%e  Queen  v.  Stephens j 
L.  R.,  1  Q.  B.  702  (1866).  The  de- 
fendant was  the  owner  of  a  quarry,  and 
was  indicted  for  throwing  rubbish  there- 
from into  a  rirer.  Evidence  was  offered 
to  show  that  the  defendant  was  an  old 
man,  who  did  not  personally  superintend 
his  quarry,  and  had  prohibited  his  work- 
men from  throwing  the  rubbish  into  the 
river.  Blackburv,  J.,  held  the  evi- 
dence immaterial,  and  the  jury  gave  a 
verdict  of  guilty.  On  the  case  coming 
before  the  court  in  banc,  Mellor,  J., 
said:  ''It  is  quite  true  that  this,  in 
point  of  form,  is  a  proceeding  of  a 
criminal  nature,  but  in  substance,  I 
think  it  is  in  the  nature  of  a  civil  pro- 
ceeding, and  I  can  sec  no  reason  why  a 
different  rule  should  prevail  with  regard 
to  such  an  act  as  is  charged  in  the  in- 
dictment, between  proceedings  which  are 


civil  and  proceedings  which  arc  criminal, 
I  think  there  may  be  uui^aniTs  of  Piu-h 
a  character  that  the  rule  I  am  applying 
here  would   not  be  applicable  to  (hem, 
but  here  it  is  perfectly  clear  that  the  only 
reason  for  proceeding  criniinally  is  that 
the  nuisance  instead  of  In-ing  merely  a 
nuisance  affecting  an  individual,  or  one 
or  two  individuals,  affects  the  public  at 
large,  and  no  private  individual,  without 
receiving  some  special  injury,  could  tiave 
maintained  an  action.     Tlicn  if  the  con- 
tention of  those  who  sav  the  direction  is 
wrong  is  to  prevail,  the  public  would 
have  great  difficulty  in  get  tin  jr  redress. 
The  object  of  this  indictment  is  to  pre- 
rent  the   recurrence  of  this   nuisance. 
The  prosecutor  cannot  proceed  by  action, 
but  must  proceed  by  indictment,  and  if 
this  were  a  strictly  criminal  proceeding, 
the  prosecution  would  Ix;  met  with  the 
objection  that  there  was  no  mens  rea ; 
that  the  indictment  charged  the  defendant 
with  a  criminal  offence,  when  in  realitv 
there  was  no  proof  that  the  defendant 
knew  of  the  act  or  that  he  himself  gave 
orders  to  his  servants  to  do  the  particular 
act  he  is  charged  with  ;  still,  at  the  same 
time,  it  is  perfectly  clear  that  the  defend- 
ant finds  the  capitol  and  carries  on  the 
business  which  causes  the  nuisance,  and 
it  is  carried  on  for  his  benefit  ;  although 
as  from  age  or  infirmity  the  defendant 
is  unable  to  go  upon  the  premises,  the 
business  is  carried  on   for  Iiim   by  his 
sons,  or  at   all    events   by  his   agents. 
Under  these  circumstances  the  defendant 
must  necessarily  give  to  his  servants  or 
agents  all  the  authority  which  is  incident 
to  the  carrying  on  of  the  busincFs.     It 
is  not  because  he  had,  at  some  time  or 
otlier,  given  directions  that  it  should  be 
carried  on  so  as  not  to  allow  the  refuse 
from  the  works  to  fall  into  the  river,  and 
desired  his  servant  to  provide  some  other 
place  for  depositing  it,  that  when  it  has 
fallen  into  the  river  and  has  become  pre- 
judicial to  the  public,  he  can  say  he  is 
not  liable  on  an  indictment  for  a  nui- 
sance caused  by  the  acts  of  his  servants. 
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♦  ♦  ♦  Inasmuch  as  the  object  of  this 
iiulk'tniciit  is  luit  tu  punish  the  defeml- 
ant,  but  really  to  prevent  the  nuisance 
from  beiu);  continued,  I  think  that  the 
eridcnce  which  would  support  a  civil 
nctiuu,  wouid  be  sufficient  to  support  an 
indictment."  Suea,  J.,  concurred  witii 
Mellor,  J. 

Blackbukm,  J.,  said :  **  I  only  wish 
to  guard  myself  against  it  being  tap- 
poted  that,  cither  at  the  trial  or  now, 
the  general  mlc  tliat  a  principal  is  not 
criminolly  answerable  for  the  act  of  his 
agent  is  infringed.  All  that  it  is  neces- 
sary to  say  is  that  when  a  person  main- 
tains works  by  his  capital  and  employs 
servants,  and  so  carries  on  the  works,  as 
in  fact  to  cause  a  nuisance  to  a  private 
right  for  which  an  action  would  lie,  if 
the  same  nuisance  inflicts  an  injury  upon 
a  public  ri^^ht,  the  remedy  for  which 
would  be  by  indictment — the  evidence 
which  would  maintain  the  action  would 
also  support  the  indictment :  that  is  all 
that  it  was  necessary  to  decide,  and  all 
tliat  is  decided.*' 

There   is  also  v.  hat,  at   first  blush, 


seems  anotlier  exception  to  the  rule  of 
criminal  liability  of  the  employer  for  the 
act  of  his  servant,  and  that  is  the  casi 
of  the  publisher  of  a  newspaper,  who  is 
held  criminally  accountable  fur  a  libel 
appearing  in  his  paper,  without  proof 
of  any  knowledge  on  liis  part  of  the  ia- 
sertion  or  the  contents  of  the  libelloDt 
artiete.  This  liability,  however,  wo 
think,  does  not  constitute  sach  an  excop- 
tion,  bat  rests  on  a  different  basb,  the 
ignorant  pnblidier  being  held  responsi- 
ble for  criminal  neglrgcnce  in  allowing 
the  UbelloQS  matter  to  be  inserted,  throngh 
not  taking  sufficient  and  proper  means 
to  prevent  his  colunuis  lieing  used  for 
wTongfol  purposes.  That  this  is  the 
tnie  ground  of  the  publisher's  liabOitj 
in  such  case,  appears  from  the  fact  that 
he  may  shield  himself  by  establishing  the 
fact  that  he  has  exercised  due  care  in  di- 
recting his  paper,  and  that  the  lihel  waa 
published  notwithstanding  such  care :  S 
Whart.  Crim.  Law,  swt,  «583;  Com- 
mornKtaUh  v.  Magan,  107  Mass.  199. 

Hkmrt  Budb. 
Philadelphia. 
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HAWES  V.  THE  CONTRA  COSTA  WATER  COMPANY  et  al. 

An  individual  stockholder  of  a  coi*poration  cannot  maintain  against  the  corporation 
and  a  tliird  party  with  whom  it  is  doalinf;,  a  suit  in  equity  to  protect  the  interests 
of  tlie  ('()riM>rati()ii  or  to  ciifoi-cc  its  ri};hts  a<rainst  such  third  party,  unless  there  exists: 

Some  action  or  threatened  action  of  the  managing  board  of  directors  or  trus- 
tees of  the  corporation,  which  is  l»eyond  the  authority  conferred  by  their  charter  or 
other  source  of  organization  ;  or, 

Such  a  fraudulent  transaction,  completed  or  threatened,  by  the  acting  managers, 
in  connection  with  some  other  party  or  among  themselves,  or  with  the  other  share- 
lioMem,  as  will  result  in  serious  injury  to  the  corporation  or  to  the  interests  of  the 
other  shareholders ;  or, 

Where  the  board  of  directors,  or  a  majority  of  them,  are  acting  for  their  own 
interests,  in  a  manner  destructive  of  the  corporation  itself,  or  of  the  rights  of  the 
other  shareholders ;  or. 

Where  the  majority  of  shareholders  themselves  are  oppressively  and  illegally 
pursuing  a  course  in  the  name  of  the  corporation  which  is  in  violation  of  the  rights 
of  the  other  ihareholdcrs,  and  which  can  only  be  restrained  by  the  aid  of  a  conrt  oC 
equity. 
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It  nuMt  idso  be  alleged  in  the  Irill,  wluch  should  be  veriticd  by  aflklaTit,  that 
pUintiflT  has  made  an  camesc  ciTurt  to  obtain  redress  at  the  hands  of  the  directors 
and  sliareholdcrs  of  the  corporation  ;  tliat  he  was  the  owner  of  the  stock  on  which 
he  claims  the  right  to  sue,  at  the  time  of  the  transactions  of  which  he  complains,  or 
diat  it  has  since  dcTolved  on  him  by  operation  of  law  ;  and,  that  the  suit  is  not  a 
coUusiTe  one  to  confer  on  a  court  of  the  United  States  jurisdiction  in  a  cose  of 
which  it  wou^d  otherwise  have  no  cognisanoe. 

Appeal  from  a  decree  in  chancery  of  the  Circuit  Court  for  the 
District  of  California  dismissing  the  appellant's  bill. 

The  plaintiff,  who  is  a  citizen  of  New  York,  alleges  himself  to 
be  a  stockholder  in  the  Contra  Costa  Waterworks  Company,  a 
California  corporation,  and  filed  his  bill  on  behalf  of  himself  and 
all  other  stockholders  who  may  choose  to  come  in  and  contribute 
to  the  costs  and  expenses  of  the  action. 

The  defendants  were  the  city  of  Oakland,  the  Contra  Costa 
Waterworks  Company  and  Anthony  Chabot,  Henry  Pierce, 
Andrew  J.  Pope,  Charles  Holbrook  and  John  W.  Coleman,  trus- 
tees and  directors  of  said  company. 

The  foundation  of  the  complaint  was  that  the  city  of  Oakland 
claimed  at  the  hands  of  the  waterworks  company  water,  without 
compensation,  for  all  municipal  purposes  whatever,  including 
watering  the  streets,  public  squares  and  parks,  flushing  sewers  and 
the  like,  whereas  it  waj  only  entitled  to  receive  water  free  of 
charge  in  cases  of  fire  or  other  great  necessity  ;  that  the  water- 
works company  complied  with  this  demand  to  the  great  loss  and 
injury  of  the  company,  and  to  the  diminution  of  the  dividends 
which  should  come  to  himself  and  other  stockholders,  and  the 
decreased  value  of  their  stock.  The  allegation  of  plaintiffs  attempt 
to  get  the  directors  of  the  company  to  correct  this  evil  was  as 
follows : 

**  On  the  10th  day  of  July  1878,  he  applied  to  the  president 
and  board  of  directors  or  trustees  of  said  water  company,  and 
requested  them  to  desist  from  their  illegal  and  improper  practices 
aforesaid,  and  to  limit  the  supply  of  water  free  of  cliarge  to  said 
city,  to  cases  of  fire  or  other  great  necessity,  and  that  said  board 
should  take  immediate  proceedings  to  prevent  said  city  from  taking 
water  from  the  works  of  said  company  for  any  other  purpose  with- 
out compensation ;  but  said  board  of  directors  and  trustees  have 
wholly  declined  to  take  any  proceedings  whatever  in  the  premises, 
and  threaten  to  go  on  and  furnish  water  to  the  extent  of  said  com- 
pany's means  to  said  city  of  Oakland  free  of  charge,  for  all  muni- 
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cipal  parposes,  as  has  heretofore  been  done,  and  in  cases  other 
than  cases  of  fire  or  other  great  necessity,  except  as  for  family 
uses  hereinbefore  referred  to ;  and  your  orator  avers  that  by 
reason  of  the  premises,  said  water  company  and  your  orator  and 
the  other  stockholders  thereof  have  suffered,  and  will,  by  a  con- 
tinuance of  said  acts,  hereafter  suffer  great  loss  and  damage." 

To  this  bill  the  waterworks  company  and  the  directors  fidled  to 
make  answer,  and  the  city  of  Oakland  filed  a  demurrer,  which  was 
sustained  by  the  court  and  the  bill  dismissed.  Complainants  then 
took  this  appeal. 

The  opinion  of  the  court  was  delivered  by 
Miller,  J. — Two  grounds  of  demurrer  were  set  out  and  relied  on 
in  the  court  below,  and  are  urged  upon  us  on  this  appeal.    They  are: 

1.  That  appellant  has  shown  no  capacity  in  himself  to  miuntain 
this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of  the 
corporation,  and  the  right  to  sue  belonging  solely  to  that  body. 

2.  That  the  city  of  Oakland  is  entitled  to  receive,  free  of  com- 
pensation, all  the  water  which  it  is  charged  to  be  so  using  in  this 
bill,  by  a  sound  construction  of  the  law  under  which  the  company 
is  organized. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of  very 
great  interest,  and  of  growing  importance  in  the  courts  of  the 
United  States. 

Since  the  decision  of  this  court  in  the  case  oi  Dodge  v.  WooUey^ 
18  Howard  331,  the  principles  of  which  have  received  more  than 
once  the  approval  of  this  court,  the  frequency  with  which  the 
most  ordinary  and  usual  chancery  remedies  are  sought  in  the 
federal  courts  by  a  single  stockholder  of  a  corporation  who  pos- 
sesses the  requisite  citizenship,  in  cases  where  the  corporations 
whose  rights  are  to  be  enforced  have  no  right  to  sue  in  those 
courts,  seems  to  justify  a  consideration  of  the  grounds  on  which 
that  case  was  decided,  and  of  the  just  limitations  of  the  exercise  of 
those  principles. 

This  practice  has  grown  until  the  corporations  created  by  the 
laws  of  the  states  bring  a  large  part  of  their  controversies  with 
their  neighbors  and  fellow-citizens  into  the  courts  of  the  Unit.'^d 
States  for  adjudication,  instead  of  the  state  courts,  which  are  their 
natural,  their  lawful  and  their  appropriate  forum.  It  is  not  dif- 
ficult to  see  how  this  has  come  to  pass.     A  corporation  having 
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sach  a  controversy,  which  it  is  foreseen  must  end  in  litigation,  and 
preferring  for  any  reason  whaiSver  that  this- litigation  shall  take 
place  in  a  federal  court,  in  which  it  can  neither  sue  its  real  antago- 
nist nor  be  sued  by  it,  has  recourse  to  a  holder  of  one  of  its  shares, 
who  is  a  citizen  of  another  state.  This  stockholder  is  called  into 
consultation,  and  is  told  that  his  corporation  has  rights  which  the 
directors  refuse  to  enforce  or  to  protect.  He  instantly  demands  of 
them  to  do  their  duty  in  this  regard,  which  of  course  they  fail  or 
refuse  to  do,  and  thereupon  he  discovers  that  he  has  two  causes  of 
action  entitling  him  to  equitable  relief  in  a  court  of  chancery, 
namely :  one  against  his  own  company,  of  which  he  is  a  corporator, 
for  refusing  to  do  what  he  has  requested  them  to  do ;  and  the  other 
against  the  party  which  contests  the  matter  in  controversy  with 
that  corporation.  These  two  causes  of  action  he  combines  in  an 
equity  suit  in  the  circuit  court  of  the  United  States,  because  he  is 
a  citizen  of  a  different  state,  though  the  real  parties  to  the  con- 
troversy could  have  no  standing  in  that  court.  If  no  non-resident 
stockholder  exists,  a  transfer  of  a  few  shares  is  made  to  some 
citiien  of  another  state,  who  then  brings  the  suit.  The  real 
defendant  in  this  action  may  be  quite  as  willing  to  have  the  case 
tried  in  the  federal  court  as  the  corporation  and  its  stockholder. 
If  so,  he  makes  no  objection,  and  the  case  proceeds  to  a  hearing. 
Or  he  may  file  his  answer  denying  the  special  grounds  set  up  in 
the  bill  as  a  reason  for  the  stockholder's  interference,  at  the  same 
time  that  he  answers  to  the  merits.  In  either  event  tlie  whole 
case  is  prepared  for  hearing  on  the  merits,  the  riglit  of  the  stock- 
holder to  a  standing  in  equity  receives  but  little  attention,  and  the 
overburdened  courts  of  the  United  States  have  this  additional 
important  litigation  imposed  upon  them  by  a  simulated  and  con- 
ventional arrangement,  unauthorized  by  the  facts  of  the  case  or  by 
the  sound  principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  business 
of  modern  life  which  is  done  by  corporations  should  call  into 
exercise  the  beneficent  powers  and  flexible  methods  of  courts  of 
equity,  is  neither  to  be  wondered  at  nor  regretted,  and  this  is 
especially  true  of  controversies  growing  out  of  the  relations 
between  the  stockholder  and  the  corporation  of  which  he  is  a 
member.  The  exercise,  of  this  power  in  protecting  the  stock- 
holder against  the  frauds  of  the  governing  body  of  directors  or 
trustees,  and  in  preventing  their  exercise,  in  the  name  of  the  cor- 
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poration,  of  powers  which  are  outside  of  their  charters  or  articles 
of  association,  has  been  frequent,  and  is  most  beneficial,  and  is 
undisputed.  These  are  real  contests,  however,  between  the  stock- 
holder and  the  corporation  of  which  he  is  a  member. 

The  case  before  us  goes  bejoud  this. 

This  corporation,  like  others,  is  created  a  body  politic  and  cor- 
porate that  it  may  in  its  corporate  name  transact  all  the  business 
which  its  charter  or  other  organic  act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insurers, 
merchants,  and  may  make  contracts,  commit  torts  and  incur 
liabilities,  and  may  sue  or  be  sued  in  their  corporate  name  in 
regard  to  all  of  these  transactions.  The  parties  who  deal  with 
them  understand  this,  and  that  they  are  dealing  with  a  body 
which  has  these  rights  and  is  subject  to  these  obligations,  and 
they  do  not  deal  with  or  count  upon  any  liability  to  the  stock- 
holder whom  they  do  not  know  and  with  whom  they  have  no 
privity  of  contract  or  other  relation. 

The  principle  involved  in  the  case  of  Dodge  v.  WooUey  permits 
the  stockholder  in  one  of  these  corporations  to  step  in  between  that 
corporation  and  the  party  with  whom  it  has  been  dealing  and 
institute  and  control  a  suit  in  which  the  rights  involved  are  the 
rights  of  the  corporation,  and  the  controversy  one  really  between 
that  corporation,  entirely  capable  of  asserting  its  own  rights,  and 
the  other  party,  who  is  equally  so. 

This  is  a  very  difTercnt  affair  from  a  controversy  between  the 
shareholder  of  a  corporation  and  that  corporation  itself,  or  its 
managing  directors  or  trustees,  or  the  other  shareholders,  who 
may  be  violating  his  rights  or  destroying  the  property  in  which 
he  has  an  interest.  Into  such  a  contest  the  outsider,  dealing  with 
the  corporation  through  its  managing  agents  in  a  matter  within 
their  authority,  cannot  be  dragged,  except  where  it  is  necessary  to 
prevent  an  absolute  failure  of  justice  in  cases  which  have  been 
recognised  as  exceptional  in  their  character  and  calling  for  the 
extraordinary  powers  of  a  court  of  equity.  It  is,  therefore, 
always  a  question  of  equitable  jurisprudence,  and  as  such  has 
within  the  last  forty  years,  received  the  repeated  consideration  of 
the  highest  courts  of  England  and  of  this  country. 

The  earliest  English  case  in  which  this  subject  received  any 
very  careful  consideration  is  that  of  Fo9i9  v.  Harboitle^  before 
Vice-Ghancellor  Wiqram,  whose  very  full  and  able  opinion  is 
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reported  in  2  Hare's  Cli.  K.  488.  The  cose  was  decided  iu  1843 
on  a  demurrer  to  the  bill,  which  was  brought  by  Foss  and  Turton, 
two  shareholders  in  an  incorporation  called  the  Victoria  Park 
Company,  on  behalf  of  themselves  and  all  other  stockholders, 
except  those  who  were  made  defendants,  against  the  directors  and 
one  shareholder  not  a  director,  and  against  the  solicitor  and  archi- 
tect of  the  company.  The  bill  charged  the  defendants  with  con- 
certing and  eflfecting  various  fraudulent  and  illegal  transactions, 
whereby  the  property  of  the  company  was  misapplied,  aliened  and 
wasted.  It  alleged  that  there  had  ceased  to  be  a  sufficient  number 
of  qualified  directors  to  constitute  a  board ;  that  the  company  had 
no  clerk  or  office  ;  and  it  prayed  for  the  appointment  of  a  receiver 
and  a  decree  against  the  defendants  to  make  good  the  loss.  After 
showing  that  the  case  was  one  in  which  the  right  of  action  was 
in  the  company,  the  vice- chancellor  says:  '*In  law  the  corpora- 
tion and  the  aggregate  members  of  the  corporation  arc  not  the 
same  thing  for  purposes  like  this,  and  the  only  question  can  be, 
whether  the  facts  alleged  in  this  case  justify  a  departure  from  the 
rule  vhich  prima  facie  won\i  require  that  the  corporation  should 
sue  in  its  own  name  and  in  its  corporate  character,  or  in  the  name 
of  some  one  whom  the  law  has  appointed  to  be  its  representative." 
Again,  after  pointing  out  that  cases  may  arise  where  the  claims 
of  justice  would  be  found  superior  to  the  technical  rules  respecting 
the  mode  in  which  corporations  are  required  to  sue,  he  adds : 

"But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a 
very  urgent  character  that  the  established  rules  of  law  and  practice 
are  to  be  departed  from,  rules  which,  though  in  a  sense  technical, 
are  founded  on  the  general  principles  of  justice  and  convenience; 
and  the  question  is  whether  a  case  is  stated  in  this  bill  entitling 
plaintiffs  to  sue  in  their  private  character."  He  then  in  an 
elaborate  argument  holds  that  the  bill  is  fatally  defective  because 
it  does  not  aver  that  there  is  no  acting  or  de  facto  board  of  direc- 
tors who  might  have  ordered  the  bringing  of  this  suit ;  and, 
secondly,  that  it  was  the  duty  of  the  plaintiffs — the  two  share- 
holders who  complain  of  what  had  been  done — to  have  called  a 
meeting  of  the  shareholders  or  attended  at  some  regular  annual 
meeting  and  obtained  the  action  of  a  majority  on  the  matters  in 
issue.  The  majority,  he  says,  may  have  been  content  with  what 
was  done  and  may  have  ratified  the  action  of  the  board,  in  which 

ease  the  whole  body  would  have  been  bound  by  it. 
Vol.  XXX.— 33 
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The  demurrer  was  sustained  and  the  bill  dismissed. 

In  the  subsequent  case  of  Mozley  v.  Ahton^  1  Phillipa's  Ch. 
B.  790,  decided  in  1847,  Lord  Chancellor  Lyndiiukst  says  that 
*'*'  the  observations  of  the  vice-chancellor  in  Fo%9  v.  HarboUle  cor- 
rectly represent  what  is  the  principle  and  practice  of  the  court  in 
reference  to  suits  of  this  description.*' 

These  cases  have  been  referred  to  again  and  again  in  the  Eng- 
lish courts  as  leading  cases  on  the  subject  to  which  they  relate  and 
always  with  approval. 

In  the  case  of  Gray  v.  LetPiSy  decided  in  the  Chancery  Appeala, 
in  1873,  Sir  W.  M.  James,  L.  J.,  said:  ^^  I  am  of  opinion  that  the 
only  person,  if  you  may  call  it  a  person,  having  a  right  to  com- 
plain was  the  incorporated  society  called  Charles  Lafitte  k  Co. 
In  its  corporate  character  it  was  liable  to  be  sued  and  was  entitlett 
to  sue,  and  if  the  company  sued  in  its  corporate  character,  the 
defendant  migiit  allege  a  release  or  compromise  by  the  company  in 
its  corporate  character — a  defence  which  would  not  be  open  in  a 
suit  where  a  plaintiff  is  suing  on  behalf  of  himself  and  other  share- 
holders. I  think  it  is  of  the  utmost  importance  to  maintain  the 
rule  laid  down  in  Mozley  v.  Alston  and  Fom  v.  HarboUley  to 
which,  as  I  understand,  the  only  exception  is,  where  the  corporate 
bo<ly  h«is  got  into  the  hands  of  directors,  and  of  the  majority, 
which  directors  and  majority  arc  using  their  power  for  the  purpose 
of  doing  something  fraudulent  against  the  minority,  who  are  over- 
powered by  them,  as  in  Atwood  v.  Merrywether^  where  Vice- 
Ciiancellor  WooD  sustained  a  bill  by  a  shareholder  on  behalf  of 
himself  and  others,  and  there  it  was  after  an  attempt  had  been 
made  to  obtain  proper  authority  from  the  corporate  body  itself  in 
a  public  meeting  assembled:"    Law  Rep.,  8  Ch.  1035. 

But  perhaps  the  best  assertion  of  the  rule  and  of  the  exceptions 
to  it  are  found  in  the  opinion  of  the  court  by  the  same  learned 
justice  in  the  case  of  McBovgall  v.  Gardiner^  in  1875,  Law  Rep., 
1  Chan.  Div.  21:  ''I  am  of  opinion,"  he  says,  ^'that  this  de- 
murrer ought  to  be  allowed.  I  think  it  is  of  the  utmost  importance 
in  all  these  controversies  that  the  rule  which  is  well  known  in  this 
court  as  the  rule  in  MozUy  v.  Ahton^  and  Lord  v.  Capper  Min- 
ing Co.^  and  Fom  v.  Harhottle^  should  always  be  adhered  to ;  that 
is  to  say,  that  nothing  connected  with  internal  disputes  between 
shareholders  is  to  be  made  the  subject  of  a  bill  by  some  one  share- 
holder on  behalf  of  himself  and  others,  unless  there  be  something 
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illegal,  oppressive  or  fraudulent — unless  there  is  something  ultra 
vires  on  the  part  of  the  company  qua  company,  or  on  the  part  of 
the  majority  of  the  company,  so  that  they  are  not  fit  persons  to 
determine  it,  but  that  every  litigation  must  be  in  the  name  of  the 
company  if  the  company  really  desire  i^.  Boeanse  there  may  be  a 
great  many  wrongs  committed  in  a  company,  there  may  be  claims 
against  directors,  there  may  be  claims  against  officers,  there  may 
be  claims  against  debtors,  there  may  be  a  variety  of  things  of 
which  a  company  may  well  be  entitled  to  complain  but  which,  as  a 
matter  of  good  sense,  they  do  not  think  it  right  to  make  the  sub- 
ject of  litigation,  and  it  is  the  company  as  a  company  which  has 
to  determine  whether  it  will  make  anything  that  is  a  wrong  to  the 
company  a  subject-mutter  of  litigation  or  whether  it  will  take  steps 
to  prevent  the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numerous,  but  the  foregoing 
citations  give  the  spirit  of  them  correctly. 

In  this  country  the  cases  outside  of  the  federal  courts  are  not 
numerous,  and  while  they  admit  the  right  of  a  stockholder  to  sue 
in  cases  where  the  corporation  is  the  proper  party  to  bring  the 
suit,  they  limit  this  right  to  cases  where  the  directors  are  guilty  of 
a  fraud,  or  a  breach  of  trust,  or  are  proceeding  ultra  vires.  See 
March  v.  Eastern  Railroad  Co,,  40  N.  H.  549 ;  Peahody  v. 
Flinty  6  Allen  (Mass.)  52  ;  Brown  v.  Boston  Theatre,  104  Mass. 
•378,  where  the  general  doctrine  and  its  limitations  are  very  well 
stated.  See  also  Hersey  v.  VeaziCy  24  Me.  0,  and  Samuel  v. 
Holladay,  1  Woolworth  400. 

The  case  of  Dodge  v.  Woohey,  decided  in  this  court  in  1855,  is, 
however,  the  leading  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some  expressions  in  the 
opinion,  that  it  is  justly  chargeable  with  the  abuses  we  have  men- 
tioned. It  was  manifestly  well  considered,  and  the  opinion  is 
unusually  long,  discussing  the  point  now  under  consideration  with 
a  full  reference  to  the  decisions  then  made  in  the  courts  of  England 
The  suit — a  bill  in  chancery — was  brought  in  the  Circuit  Court 
for  the  District  of  Ohio  by  Woolsey,  a  stockholder  of  the  Com- 
mercial Bank  of  Cleveland,  and  a  citizen  of  Connecticut,  against 
that  bank,  its  managing  directors,  and  Dodge,  tax-collector  of 
the  county  in  which  the  bank  was  situated,  citizens  of  Ohio. 
The  bill  alleged  that  Dodge  had  levied  upon  property  of  the  bank 
to  make  collection  of  a  tax,  which  by  the  Constitution  of  the  state 
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of  Ohio,  the  bank  was  bound  to  pay ;  that  in  that  respect  the  Con- 
Btitution,  then  recently  adopted,  impaired  the  obligation  of  the 
contract  of  the  state  with  the  bank,  contained  in  its  charter.  It  ap- 
peared in  the  case  that  Woolsey  had,  by  letter  directed  to  the  board 
of  directors,  requested  them  to  institute  proceedings  to  prevent  the 
collection  of  this  tax,  but  the  board,  by  a  resolution,  declined  to 
take  any  such  action,  while  expressing  their  opinion  that  the  tax 
was  illegal.  In  the  opinion  of  the  court,  reciting  the  circum- 
stances which  justified  its  interposition  at  the  suit  of  the  stock- 
holder, the  allegation  of  the  bill  is  adverted  to,  that  if  the  taxes 
are  enforced  it  will  annul  the  contract  with  the  state  concerning 
taxation,  and  that  the  tax  is  so  onerous  upon  the  bank  that  it  will 
compel  a  suspension  and  final  cessation  of  its  business.  The 
following  extract  from  Angell  &  Ames  on  Corporations  is  cited 
with  approval:  ^^ Though  the  result  of  the  authorities  clearly  is 
that  in  a  corporation,  when  acting  within  the  scope  of,  and  in  obe- 
dience to,  the  provisions  of  its  constitution,  the  will  of  tlie  majority, 
clearly  expressed,  must  govern,  yet  beyond  the  limits  of  the  act 
of  incorporation  the  will  of  the  majority  cannot  make  the  act  valid, 
and  the  power  of  a  court  of  equity  may  be  put  in  motion  at  the 
instance  of  a  single  shareholder,  if  he  can  show  that  the  corpora- 
tion arc  eni[)loyiiiji:  their  statutory  powers  for  the  accomplishment 
of  purposes  not  witliin  the  scope  of  their  institution.  Yet  it  is  to 
be  observed  that  there  is  an  important  distinction  between  this 
class  of  cases  and  those  in  which  there  is  no  breach  of  trust,  but 
only  error  and  misapprehension  or  simple  negligence  on  the  part 
of  the  directors."  And  the  court  adds:  ''It  is  obvious  from  this 
rule  that  the  circumstances  of  each  case  must  determine  the  juris- 
di(5tion  of  a  court  of  equity  to  give  the  relief  sought.'* 

A  very  large  part  of  the  opinion  is  devoted  to  the  consideration 
of  the  high  function  of  this  court  in  construing  the  Constitution 
of  the  United  States,  and  it  is  impossible  not  to  see  the  influence 
on  the  mind  of  the  writer  of  that  opinion,  of  the  fact  that  the 
only  question  on  the  merits  of  the  C4ise  was  one  which  peculiarly 
belonged  to  the  federal  judiciary,  and  especially  to  this  court  to 
decide,  namely,  whether  the  Constitution  of  the  state  of  Ohio 
violated  the  obligation  of  the  contract  concerning  taxation  found 
in  the  charter  of  the  bank. 

As  the  law  then  stood  there  was  no  means  by  which  the  bank, 
being  a  citizen  of  the  same  state  with  Dodge,  the  tax-collector, 
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could  bring  into  a  court  of  the  United  States  the  right  which  it 
asserted  under  the  Constitution,  to  be  relieved  of  the  tax  in  ques- 
tion, except  by  writ  of  error  to  a  state  court  from  the  Supreme 
Court  of  the  United  States. 

That  difficulty  no  longer  exists,  for  by  the  Act  of  March  3d 
1875,  all  suits  arising  under  the  Constitution  or  laws  of  the  United 
States  may  be  brought  originally  in  the  Circuit  Courts  of  the 
United  States  without  regard  to  the  citizenship  of  the  parties. 
Under  this  statute,  if  it  had  then  existed,  the  bank  in  the  case  of 
Dodge  v.  Woohey  could  undoubtedly  have  brought  suit  to  restrain 
the  collection  of  the  tax  in  its  own  name,  without  resort  to  one 
of  its  shareholders  for  that  purpose. 

And  this  same  statute,  while  enlarging  the  jurisdiction  of  the 
Circuit  Courts  in  cases  fairly  within  the  constitutional  grant  of 
power  to  the  federal  judiciary,  strikes  a  blow  by  its  fifth  section 
at  improper  and  collusive  attempts  to  impose  upon  those  courts 
the  cognisance  of  cases  not  justly  belonging  to  them.  It  declares 
if  at  any  time  in  the  progress  of  a  case,  either  originally  com- 
menced in  a  Circuit  Court,  or  removed  there  from  a  state  court,  it 
shall  appear  to  said  court  *^  that  such  suit  does  not  really  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  said 
court,  or  that  the  parties  to  said  suit  have  been  improperly  or  col- 
lusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for  the 
purpose  of  creating  a  case  cognizable  or  removable  under  this  act, 
the  said  Circuit  Court  shall  proceed  no  further,  but  shall  dismiss 
the  suit  or  remand  it  to  the  court  from  which  it  was  removed." 

It  is  believed  that  a  rigid  enforcement  of  this  statute  by  the  cir- 
cuit courts  would  relieve  them  of  many  cases  which  have  no  proper 
place  on  their  dockets. 

This  examination  of  the  case  of  Dodge  v.  Woolsey  satisfies  us 
that  it  does  not  establish,  nor  was  it  intended  to  establish,  a  doctrine 
on  this  subject  different  in  any  material  respect  from  that  found 
in  the  cases  in  the  English  and  in  other  American  courts,  and  that 
the  recent  legislation  of  Congress  referred  to,  leaves  no  reason  for 
any  expansion  of  the  rule  in  that  case  beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name,  a 
suit  founded  on  a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate  plaintiff, 
there  must  exist  as  the  foundation  of  the  suit — 
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Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the 
authority  conferred  on  them  by  their  charter  or  other  soarce  of 
organization ; 

Or  such  a  fraudulent  transaction  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party,  or 
among  themselves,  or  with  other  shareholders  as  will,  result  in 
serious  injury  to  the  corporation,  or  to  the  interests  of  the  other 
shareholders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  are  act- 
ing for  their  own  interest,  in  a  manner  destructive  of  the  corpora- 
tion itself,  or  of  the  rights  of  the  other  shareholders ; 

Or  where  the  majority  of  shareholders  themselves  are  oppres- 
sively and  illegally  pursuing  a  course  in  the  name  of  the  corpora- 
tion, which  is  in  violation  of  the  rights  of  the  other  shareholders, 
and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an 
outline  of  the  principles  which  govern  this  class  of  cases. 

But  in  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  share- 
holder is  permitted  in  his  own  name  to  institute  and  conduct  a 
litigation  which  usually  belongs  to  the  corporation,  he  should  show 
to  the  satisfaction  of  the  court  that  he  has  exhausted  all  the  means 
within  his  reach  to  obtain,  within  the  corporation  itself,  the  re- 
dress of  his  grievances,  or  action  in  conformity  to  his  wishes.  He 
must  make  an  earnest,  not  a  simulated  eiTort,  with  the  managing 
body  of  the  corporation,  to  induce  remedial  action  on  their  part, 
and  this  must  be  made  apparent  to  the  court.  If  time  permits  or 
has  permitted,  he  must  show,  if  he  fails  with  the  directors,  that  he 
has  made  an  honest  effort  to  obtain  action  by  the  stockholders  as 
a  body,  in  the  matter  of  which  he  complains.  And  he  must  show 
a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was 
not  reasonable  to  require  it. 

The  efforts  to  induce  such  action  as  complainant  desires  on  the 
part  of  the  directors,  and  of  the  shareholders  when  that  is  neces- 
sary, and  the  cause   of  failure  in  these  efforts,  should  be  stated 
.with  particularity,  and  an  allegation  that  complainant  was  a  share- 
holder at  the  time  of  the  transactions  of  which  he  complains,  or 
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that  his  sliareg  has  devolved  on  him  since  by  operation  of  law,  and 
that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  in  a  case  of  which  it  could  otherwise 
have  no  cognisance,  should  be  in  the  bill,  which  should  be  verified 
by  affidavit. 

It  is  needless  to  say  that  appellant's  bill  presents  no  such  case  as 
we  have  here  supposed  to  be  necessary  to  the  jurisdiction  of  the  court. 

He  merely  avers  that  he  requested  the  president  and  directorn 
to  desist  from  furnishing  water  free  of  expense  to  the  city,  except 
in  case  of  fire  or  other  great  necessity,  and  that  they  declined  to 
do  as  he  requested.  No  correspondence  on  the  subject  is  given. 
No  reason  for  declining.  We  have  here  no  allegation  of  a  meet- 
ing of  the  director^,  in  which  the  matter  was  formally  laid  before 
them  for  action.  No  attempt  to  consult  the  other  shareholders  to 
ascertain  their  opinions,  or  obtain  their  action.  But  within  five 
days  after  his  application  to  the  directors  this  bill  is  filed.  There 
is  no  allegation  of  fraud  or  of  acts  tdtra  vtrei^  nor  of  destruction 
of  property,  or  of  irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter  to 
be  correct,  there  is  nothing  which  forhidu  the  corporation  from 
dealing  with  the  city  in  the  manner  it  has  done.  That  city  con- 
ferred on  the  company  valuable  rights  by  special  ordinance,  namely, 
the  use  of  the  streets  for  laying  its  pipes,  and  the  privilege  of  fur- 
nishing water  to  the  whole  population.  It  may  be  the  exercise  of 
the  highest  wisdom  to  let  the  city  use  the  water  in  the  manner 
comidained  of.  .  The  directors  are  better  able  to  act  understand- 
ingly  on  this  subject  than  a  stockholder  residing  in  New  York. 
The  great  body  of  the  stockholders  residing  in  Oakland  or  other 
places  in  California  may  take  this  view  of  it  and  be  content  to 
abide  by  the  action  of  their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted 
by  one  stockholder  for  the  corporation  and  all  other  stockholders, 
because  the  amount  of  his  dividends  is  diminished  ? 

This  question  answers  itself,  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was  pro- 
perly sustained,  and  the  bill  dismissed,  because  the  appellant  by 
that  bill  shows  no  standing  in  a  court  of  equity — no  right  in  him- 
self to  prosecute  this  suit. 

The  decree  of  the  Circuit  Court  is,  therefore,  affirmed. 
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Supreme  Court  of  Rhode  leland. 
FRANCES  E.  GARDNER  v.  JAMES  PECKHAM  vt  als. 

The  doctrine  of  /w  pendeju  cannot  be  extended  to  rapport,  after  a  decree  in  o 
oqtiity  proceeding  involving  tiic  title  to  land,  a  bill  against  third  parties  to  recover 
the  value  of  wood  cnt  tliercfrom  pending  the  proceeding. 

Finding  a  ImU  in  ct|nity  affecting  tlic  title  of  realty,  third  pcr?ons  irith  the  oonsent 
of  die  respondents  cnt,  carried  off  and  appropriated  qnantities  of  vood  and  brash 
from  the  realty  in  question.  After  a  decree  in  his  favor  tlic  complainant  filed 
another  bill  in  c<iaitv  against  these  third  persons  to  aMxrtain  the  amount  of  stuff  cut 
and  carried  off  by  them,  which  was  diarged  to  l>c  of  the  value  of  live  hundriHl 
dollars,  and  to  enforce  payment  from  them.  This  bill  charged  no  conspiracy  with 
tlic  former  respondents,  nor  any  attempt  to  commit  actual  fraud.  Tlic  respondents 
demurred.  Hekf,  that  the  bill  was  virtually  an  action  of  trover  and  conversion  for 
Wfxxl  cut  pending  the  former  bill,  and  could  not  be  maintained. 

Bill  in  Equity  for  discovery,  to  ascertaun  the  amount  of  timber 
cut  by  the  respondents,  pending  a  bill  in  equity  aiTecting  the  title 
to  the  realty,  and  to  enforce  payment  for  the  timber. 

The  bill  alleged  that  in  November  1875  the  complainant,  being 
the  owner  of  a  farm  of  one  hundred  and  fifty  acres  in  the  town 
of  Uloucester,  was  fraudulently  induced  by  one  Peter  Kieman  to 
convey  the  farm  to  him  in  exchange  for  five  lots  of  land  in  the  city 
of  Providence ;  that  the  said  Peter,  after  receiving  the  deed  of  the 
fami,  conveyed  it  to  his  six  children,  named ;  that  in  November 
ISTti.  the  complainant  being  satisfied  that  she  had  been  defrauded, 
commenced  a  suit  against  said  Peter  and  his  children,  to  procure  a 
reconveyance  of  the  farm  and  the  improvements  thereon ;  that  she 
prosecuted  the  suit  diligently  to  final  decree,  which  was  entered 
February  21st  1880.  directing  a  reconveyance  of  the  farm  and 
im))rovcments.  The  bill  also  alleged  that  at  the  time  the  farm  was 
conveyed  to  Peter  Kieman  a  considerable  portion  of  it  was  wooded, 
and  that  during  the  pendency  of  her  suit  against  said  Peter  and  his 
children,  the  defendants,  one  of  whom  had  actual  notice  of  the  suit, 
entered  on  the  farm,  and  with  the  consent  of  said  Peter  or  his 
children  cut  and  carried  away  a  large  quantity  of  the  wood  and 
brush  growing  thereon,  of  the  estimated  value  of  five  hundred 
dollars.  Complainant  prayed  for  a  decree  for  the  value  of  the  wood 
and  brush  so  cut  and  carried  away.     Defendants  demurred. 

William  H,  Baker^  for  complainant. 

Z.  0.  Slocumj  for  respondents. 
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The  opinioD  of  the  coort  was  delivered  by 

DuRRs,  G.  J. — The  bill  does  not  allege  that  the  defendants 
oonapired  with  Peter  Kiernan  and  his  children  to  defraad  the  com- 
plainant, nor  to  frustrate  her  suit  to  any  extent,  nor  does  it  charge 
them  with  an  intent  to  commit  any  actual  fraud  of  any  kind  upon 
her.  It  is  true  the  bill  states  that  one  of  the  defendants  knew  of 
the  former  suit,  bat  the  defendant  having  this  knowledge  does  not 
appear  to  have  been  connected  in  business  with  the  other  defend- 
ants, nor  to  have  sustained  any  relation  to  them  by  virtue  of  which 
what  he  knew  could  be  imputed  to  them  as  something  that  they 
knew;  and  the  bill,  though  it  does  not  seek  to  charge  all  the 
defendants  jointly  for  the  wood,  seeks,  nevertheless,  to  charge  them 
all  alike  on  the  same  ground.  The  ground  of  relief  is  simply  that 
the  defendants  cut  and  carried  away  the  wood  and  brush  during  the 
pendency  of  her  former  suit,  and  that,  the  wood  and  brush  having 
been  involved  in  that  suit  as  a  part  of  her  farm,  she  is  entitled  to 
recover  its  value  of  the  defendants  by  force  of  the  doctrine  of  lit 
pendetu. 

The  doctrine  of  U$  pendent  is  this,  that  real  property,  or,  to 
some  extent,  personal  property,  when  it  has  been  put  in  litigation 
by  a  suit  in  equity,  in  which  it  is  specifically  described,  will,  if  the 
suit  is  prosecuted  with  diligence,  be  bound  by  the  final  decree,  not- 
withstanding any  intermediate  alienation.  It  will  be  seen  that  the 
doctrine  as  stated  does  not  reach  the  case  at  bar,  for,  in  the  case  at 
bar,  the  complainant  is  seeking  to  recover,  not  any  property  which 
is  bound  by  the  decree,  but  the  value  simply  of  certain  property 
which  was  not  bound  by  the  decree,  but  which,  in  all  probability, 
had  been  burned  up  before  the  decree  was  entered.  She  cites  no 
satisfactory  precedent  for  such  an  extension  of  the  doctrine.  The 
question  is,  can  it  be  so  extended.  We  think  not.  The  doctrine 
is  founded  on  the  policy  that  property  which  is  specifically  sued  for 
shall  abide  the  result  of  the  suit,  for  otherwise,  by  successive  alien- 
ations, the  litigation  might  be  indefinitely  prolonged :  Bellamy  v. 
Sabiney  1  De  6.  &  J.  566.  The  doctrine  relates  only  to  changes 
of  ownership,  but  assumes  that  the  property  itself  will  remain 
either  identically  the  same  or  be  at  least  specifically  traceable  into 
some  new  form  in  which  it  can  be  reached.  That  is  not  the  case 
here.  The  suit  here  is  in  the  nature  of  an  action  of  trover  and 
conversion.  It  seeks  not  the  thing,  but  the  value  of  the  thing,  or 
damages  for  its  conversion.     It  is  a  mere  personal  claim.     If  the 

YOL.  ZXX.- 
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suit  can  be  maintained,  we  do  not  see  why,  on  the  same  principle, 
similar  suits  cannot  be  maintained  against  purchasers  for  the  value 
of  hay,  corn,  potatoes,  or  fruits  raised  on  the  farm  and  sold.  Cer- 
tainly it  never  has  been  supposed  that  a  suit  to  annul  the  convey- 
ance of  a  farm  could  entail  such  results.  We  do  not  think  public 
policy,  which  is  the  source  of  the  doctrine  of  lit  pendenSj  requires 
that  it  should  entail  them.  The  doctrine  is  not  a  favorite  of  the 
courts,  and  will  not  be  extended  without  strict  necessity  :  LeUeh  v. 
WelUy  48  N.  T.  585.  It  is  only  because  wood  is  a  more  perma- 
nent part  of  a  farm  than  its  other  products  that  we  feel  any  incli- 
nation to  entertain  the  suit.  But  we  are  not  prepared  to  enter- 
tain it  on  that  account,  in  the  absence  of  any  charge  of  actual 
fraud.  We  think  the  complainant,  if  not  satisfied  with  the  per- 
sonal responsibility  of  Peter  Kiernan  and  his  children,  should  have 
applied  for  an  injunction,  or  some  other  preventive  order,  to  protect 
her  interests. 

We  must,  therefore,  sustain  the  demurrer  and  dismiss  the  bill 
with  costs.  Demurrer  sustained. 


ABSTRACTS    OP    RECENT    DECISIONS. 

8UPKEME    COURT   OF    THE    UNITED    STATES.* 

SUPREME   COURT   OF   ERRORS   OF    CONNECTICUT." 

SUPREME   COURT   OF  GEORGIA.' 

SUPREME  COURT  OF  ILLINOIS.* 

SUPREME   JUDICIAL   COURT   OF   MASSACHUSETTS.* 

SUPREME  roURT  OF  OHIO.* 

Admiralty. 

Jurisdiction — Dnmuges  ri'SHlting  from  Loss  of  Life — Prohibition. — 
While  duwn  to  a  recent  period  the  courts  of  admiralty  have  followed 
the  rule  of  the  comnion  law  in  deciding  that  damages  could  not  be 
recovered  for  an  injury  causing  death,  yet  it  is  clearly  within  the  power 
of  the  courts  of  admiralty  to  determine  whether  the  recent  legislation 
giving  a  right  of  action  to  those  pecuniarily  interested  in  the  life  of  the 
person  killed,  has  not  wrought  a  corresponding  change  in  the  laws  which 


*  Preparc<l  expressly  for  the  American  Law  Register,  from  the  original  opinion!* 
filed  daring  Oct.  Term  1S81.     The  cases  will  probably  appear  in  14  or  15  Otto. 

•  From  John  Hooker,  K«i.,  Reporter ;  to  oppear  in  48  Connecticut  Report?. 

•  From  J.  H.  Lumpkin,  Esq.,  Reporter ;  to  appear  in  66  Georgia  Reports'. 

*  From  Hon.  N.  L.  Freeman,  Reporter  ;  to  appear  in  101  Illinois  Reports. 

*  From  John  Lathrop,  Ewj.,  Reporter  ;  lo  appear  in  131  MassochuMMts  Reports. 

•  From  E.  L.  DeWitt,  Estj.,  Reporter  ;  to  appear  in  37  or  38  Ohio  St.  Report^. 
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govero  their  jurisdictioo  :  Ex  parte   Gordon^  S.  C.  U.  S.,  Oct.  Term 
1881. 

A  writ  of  prohibition,  therefore,  will  not  be  granted  to  restnin  an 
admiraltj  court  from  proceeding  in  a  cause  instituted  to  recoyer  dam- 
ages for  loss  of  life  occasioned  by  a  collision  :  Id, 

Agent. 

Building  Agreement — Architect — Extra  Work, — A  builder  made  a 
written  oontmct  to  furnish  the  materials  and  b«ild  a  house  for  the 
defendant  according  to  definite  plans  and  specifications,  and  for  a  fixed 
sum,  all  the  materials  and  work  to  be  accepted  by  an  architect  named, 
who  was  to  superintend  the  construction.  The  builder,  under  the 
direction  of  the  architect,  did  certain  work  yariant  from  and  in  addi- 
tion to  the  specifications,  which  increased  the  cost  and  yalue  of  the 
house.  Heldy  That  the  ordering  of  this  work  was  beyond  the  scope  of 
the  architect's  agency,  and  that  the  defendant  was  not  liable  to  the 
builder  for  it :  Starkweather  y.  Chixfman,  48  Conn. 

When  the  house  was  nearly  completed  the  builder  gaye  the  defendant 
a  written  statement  of  the  extra  work  and  materials,  to  which  the  latter 
made  no  objection  at  the  time.  Heldt  That  he  was  not  estopped  thereby 
from  making  the  objection  afterwards  :  Id, 

Attobnkt.     See  Libel;  Set-off, 

Bills  and  Notes.    See  Surety, 

Payment-^ Freeumption  from  Poeeeedon  of  Note — Payjnent  of  Inter- 
e$t, — The  poesession  of  a  promissory  note  in  the  hands  of  the  personal 
representative  of  the  payee,  unexplained,  is  prima  facie  evidence  that 
it  has  not  been  fully  paid,  and  when  it  is  produced  in  evidence, 
the  burden  of  proof  is  on  the  maker  to  establish  payment,  by  a  pre- 
ponderance of  evidence  :  Hitter  v.  Schenk^  101  111. 

The  payment  of  interest  on  the  amount  claimed  to  be  due  when  the 
note  was  in  fact  fully  paid,  the  holder  cUiming  compound  interest,  will 
not  conclude  the  maker  from  afterwards  proving  a  prior  payment  in 
full,  where  such  payment  of  interest  was  made  in  ignorance  of  his 
rights  :  Id, 

Sale  of  Note^»  Warranty  of  Solvency  of  Maker. — If  a  person  sells 
a  promissory  note,  the  maker  of  which  at  the  time  is  insolvent,  but  has 
not  stopped  payment  nor  been  adjudged  bankrupt  or  insolvent,  and  the 
seller  does  not  know  of  the  maker's  actual  insolvency,  the  seller  does 
not  warrant  the  solvency  of  the  maker:  Day  v.  Kinney,  131  Mass. 

Common  Cabbier. 

Limitation  of  Liability — Railroad — Latt  Road  of  Through  Line. — 
A  general  stipulation  or  notice  in  a  bill  of  lading  will  not  limit  the  lia- 
bility of  a  common  carrier ;  an  express  contract  is  necessary  for  that 
purpose  :   Georgia  R,  dc  B,  Co.  v.  Gann^  66  Geo. 

An  express  contract  will  not  protect  a  common  carrier  from  the  results 
of  its  own  negligence  in  running  its  trains  :  Id. 

Where  goods  are  shipped  over  a  connecting  line  of  railroads,  the  last 
road  of  the  line  receiving  them  as  in  good  order,  for  transportation,  is 
liable  to  the  consignee  for  damages :  Id, 
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&»af  vere  b:i:«d  fraa  Sc  Lovn.  Miaowi  to  Athens, 
&r  xs  AtLaLta.  Gtorz'^  tki^jm^  laies  of  freight  were  paid,  and  from 
Atianta  to  Ats^^M  local  ntcs  wcf«  ckai]pcd.  Eeld,  That  even  if  thit 
did  not  Bake  the  Gcorpa  Baitrood  (froa  AtlanU  to  Athens)  liable  as 
the  last  road  of  a  thiongyh  line,  still  the  receipt  hj  it  of  the  goods  for 
transpoftation  wiihont  exception  was  iapKedl^  a  receipt  as  in  good 
order,  and  wonld  render  that  rood  fiahle  lor  diwirri  ooenrring  thereto : 


Junmiktwm—Wkai  d  m^  he  CoOttermify  Attacird.— The  jnrisdio- 
tjon  of  eonrts  of  limited  and  inferior  jnrindietion  can  be  eidktenllj 
attacked,  and  if  the  want  of  jnriadiction  in  &ct  ezistB,  the  jvdgnient  is 
nn  ahsolnte  nnllitj :  CUkt^s  jl/pp«al,  48  Conn. 

CuMiicAi.  Law. 

Lnrtemjf — Ftxinm — TVe^pirs*. — When  things  attached  to  the  realty 
are  detached  therefroB,  thej  at  once  become  personaltj,  and  are  the  sob- 
ject-ouOter  of  larcenj  eren  bj  the  person  so  detaching  them  :  Beat  v. 
iSfaie,  66  Geo. 

The  difference  between  simple  larcenj  and  one  form  of  treopnss  is 
that  the  former  is  the  wroogfal  and  frandnlent  taking  and  carrying 
away  of  the  personal  goods  of  another  with  intent  to  steal  the  same; 
the  latter  is  the  taking  and  carrying  away  the  personal  goods  or  pro- 
perty of  another  without  his  consent :   Id. 

Debtor  and  Creditor. 

Change  of  Poiisf  fj^iom, — The  defcDdant.  who  wss  io  the  employment 
of  M.  upon  hi$  farm,  bargained  with  him  for  the  purchase  of  a  horse 
which  M.  had  for  some  time  owned  and  kept  on  the  farm,  when  he 
should  have  earned  the  money  to  pay  for  it.  The  horse  remained  on 
the  farm  as  before,  and  two  years  after  M.  sold  it  to  the  defendant, 
tsikin*:  his  receipt  in  full  for  wages  earned  in  payment.  The  horse  still 
remained  on  the  farm  and  was  kept  in  M/s  stable,  the  defendant  con- 
tinuing in  his  service,  and  feeding  it  from  M.'s  hay  and  grain  as  before, 
paving  a  certain  sum  per  week  for  its  keeping.  The  defendant  took 
exclusive  care  of  the  horse,  breaking  it  to  harness,  and  keeping  it  shod, 
and  claiming  to  own  and  be  in  possession  of  it.  About  two  months 
after  the  sale  the  horse  was  attached  by  one  of  M.  creditors,  ife/c/, 
that  there  had  been  no  such  change  of  possession  as  made  the  sale  good 
against  the  creditors  of  M. :    Hull  v.  Si'gnoorth^  48  Conn. 

Deed. 

Boundaries — Descriptions — Surveyor's  Monuments. — It  is  well-settled 
law  that  the  monuments  established  by  a  surveyor  at  the  time  of  mak- 
ing the  survey  will  always  prevail  over  written  descriptions  when  a 
contradiction  exists :    People  v   Stahl^  101  III. 

Any  description  of  land  or  a  lot,  for  purposes  of  taxation,  by  which 
it  may  be  identified  by  a  competent  surveyor  with  reasonable  certainty, 
either  with  or  without  extrinsic  evidence,  is  sufficient ;  Id. 

Delivery —  What  does  not  amount  to  — Where  a  deed  is  executed  and 
delivered  to  a  strainger,  to  be  delivered  to  the  grantee,  without  con- 
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ditionn,  it  will  be  a  sufficient  delivery  to  pass  the  title ;  bnt  the  execu- 
tion of  a  deed,  and  having  it  recorded,  without  tlie  knowledge  of  the 
grantee,  is  not  a  delivery:   Byar$  v.  Spencer^  101  111. 

Where  a  father  made  and  acknowledged  a  deed  to  his  two  minor 
childreh,  but  retained  it  until  his  death,  and  declined  to  have  it 
recorded,  on  the  express  ground  that  he  would  thereby  place  the  title 
beyond  his  power  or  control,  and  expressed  an  intention,  after  he  had 
made  and  acknowledged  the  deed,  to  sell  the  land  if  he  could  get  a  cer- 
t4iin  price,  and  in  pursuance  of  that  intention  did  offer  to  sell  the  land, 
it  was  heid  that  the  deed  was  inoperative  for  want  of  a  delivery  :   Id. 

Dred  Poll — Acceptance  of — Liability  of  Grantee  on  Covenanti. — A 
grantee  who  has  accepted  a  deed  poll,  by  the  terms  of  which  he 
*'  assumes  and  agrees  to  pay''  a  certain  mortgage  on  the  land  "  and  save 
the  grantor  harmless  therefrom,"  cannot,  in  an  action  upon  his  agree- 
ment, no  fraud  in  the  execution  or  delivery  df  the  deed  being 
suggested,  show  by  oral  evidence  that  he  never  agreed  to  assume  and 
pay  the  mortgage,  nor  anthorixed  nor  knew  of  the  insertion  of  such  an 
agreement  in  the  deed :  Muhlig  v.  Fiike^  131  Mass. 

Devise. 

What  paueM  a  Fee — Limitation  over  upon  Failure  of  Heirs. — A  de- 
vise by  a  testator  of  all  of  his  propeKy  of  every  description,  whether 
real,  personal  or  mixed,  after  paying  all  his  just  debtA,  is  a  devise  of  the 
fee,  without  the  aid  of  a  statute  declaring  such  to  be  the  effect  of  the 
devise  :  Piutt  v.  Sinton,  37  or  38  Ohio  St. 

Where  there  is  a  devise  in  fee,  with  a  provision  in  the  will  that  in 
case  the  devisee  should  die  without  leaving  any  legitimate  heirs  of  her 
body,  then  the  estate  should  go  over  to  persons  named,  the  fee  taken  by 
the  first  devisee  is  determinable  only  on  the  contingency  of  her  dying 
without  leaving  such  heirs  living  at  the  time  of  her  death.  JVtYes  v. 
Gh-ay,  12  Ohio  St.  820,  followed  :  Id. 

Duress. 

fftreai  of  ProMtcutum  of  Son. — A  father  may  avoid  a  mortgage 
which  he  has  been  induced  to  sign  by  threats  of  the  prosecution  and 
imprisonment  of  his  son  :  Harris  v.  Carmody,  131  Mass. 

Easement. 

Interrupted  Use. — An  easement  will  not  arise  by  prescription,  where 
the  facts  show  that  the  owner  of  the  servient  estate  has  habitually 
broken  and  interrupted  the  use  whenever  he  thought  proper  to  do  so : 
Kirsehner  t.  West,  A  Atlautie  Railroad;  66  Geo. 

Subterranean  Right  of  Way — Construction  of  Entry  across — Thte 
general  rules  of  law  which  govern  the  rights  and  obligations  of  the 
owners  of  dominant  and  servient  estates,  apply  as  well  to  subterranean 
rights  of  way  as  to  those  upon  the  surface  :  Pomeroy  v.  Buckeye  Salt 
Co.,  37  or  38  Ohio  St. 

The  owner  of  coal  lands,  through  which  another  has  a  right  of  way 
by  subterranean  entry  to  reach  coal  mines  in  an  adjoining  tract,  may 
lawfully  construct  an  entry  crossing  such  right  of  way,  provided  it  be 
done  without  destroying  or  substantially  interfering  with  the  use 
thereof:  Id. 
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Ejectment. 

Meme  ProJUt —  Voluntary  Divmon  of  FroJUi  beitceen  Qmte$tant9. — 
Where  two  parties  each  cUiuied  an  interest  in  land  under  a  will,  and 
with  full  knowledge  of  all  the  facts  connected  therewith.  ooUected  and 
Tolantarilj  divided  the  rents  and  profits,  in  a  subsequent  action  of 
ejectment  bj  one  against  the  other,  he  cannot  recoyer  such  mesne 
profits  :    White  v.  Rowland^  66  Oeo. 

Equity.    See  Setoff 

Judgment  Lien —  Want  of  Notice  to  Defendant — Actual  Knowledge, 
— A  court  of  equity  will  not  decree  a  judgment  lien  to  be  invalid  on 
the  ground  of  the  want  of  legal  notice  to  the  defendant,  where  the 
plaintiff  has  not  been  guiltj  of  misconduct  and  the  defendant  had 
actual  knowledge  of  the  pendency  of  the  action,  unless  a  meritorious 
defence  to  the  action  be  shown :  Gifford  v.  Morrison,  37  or  38  Ohio 
St. 

Errors  and  Appeals. 

Admitsion  of  Improper  Evidence — Equity — FSre$wnption. — An  error 
in  admitting  the  evidence  of  an  incompetent  witness  on  the  hearing  of 
a  chancery  case,  is  no  ground  of  reversal  when  the  record  contains 
other  evidence  which  is  competent  and  sufficient  to  sustain  the  decree : 
Ritter  v.  Schenk,  101  III. 

In  chancery  ca^es  it  will  be  presumed  that  the  court  disregarded 
incompetent  evidence  on  the  hearing:,  especially  where  there  is  com- 
petent evidence  on  which  to  base  its  decree  :  Id. 

Reduction  of  Damages  on  Appeal. — On  error  to  reverse  a  judgment 
in  damages,  for  a  breach  of  contract,  where  a  motion  for  a  new  trial 
bafted  on  the  ground  of  an  erroneous  charge,  and  because  the  verdict  is 
unsupported  by  the  law  and  the  evidence,  is  overruled,  and  the  evidence 
is  part  of  the  record  ;  and  where  it  appears  that  the  verdict  is  too 
large,  by  reason  of  error  of  the  court  in  its  rulings,  or  of  the  jury,  and 
there  is  nothing  necessarily  implying  passion  or  prejudice  in  the  jury, 
the  court  may,  where  it  can  be  done,  ascertain  from  the  evidence  the 
amount  of  such  excess,  and  may,  on  a  remittitur  of  the  same  being 
entered,  affirm  the  judgment  as  modified :  C.  dc  M,  Railroad  Co.  t. 
Himrod  Furnace  Co.,  37  or  38  Ohio  St. 

Executors  and  Administrators.    Sec  Judicial  Sale. 

Purchase  by  at  Tax  Sale. — An  administrator  of  an  estate,  having  no 
power  or  control  over  the  land  of  his  intestate,  and  not  being  required 
to  pay  the  taxes  thereon,  may  rightfully  become  the  purchaser  of  the 
same,  as  against  the  heirs,  at  a  sale  for  the  taxes  thereon,  and  set  up 
his  deed  as  color  of  title,  under  the  Statute  of  Limitations :  Stark  t. 
Broujn,  101  111. 

Former  Recovery. 

Suit  for  Interest — When  not  a  Bar  to  Suit  for  Principal. — Where  a 
note  is  given,  payable  in  one  year,  with  interest  payable  semi-annually, 
and  a  suit  brought  two  years  thereafter  to  recover  the  instalments  of 
interest  then  due,  and  a  recovery  therein,  such  judgment  will  be  no  bar 
to  a  subsequent  action  on  the  note  to  recover  the  principal.     In  fiuch 
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ease,  the  promise  to  pay  interest  is  a  distinct  cause  of  aetioD  from  the 
promise  to  paj  the  principal.  Each  promise  coDStitutes  a  distinct  cause 
of  action  :  Dulaney  t.  Payne^  101  111. 

Frauds,  Statute  of. 

A^reemeiU  to  pay  Lien  on  Vessel  for  Debt  of  former  Owner. — If  the 
owner  of  a  yessel,  subject  to  a  lien  for  a  debt  incurred  bj  a  former 
owner,  agrees  to  pay  the  lien,  on  the  holder  of  the  Hen  forbearing  to 
enforce  the  same,  this  is  not  a  promise  to  pay  the  debt  of  another, 
within  the  Statute  of  Frauds  :  Fears  ▼.  SStoiy,  131  Mass. 

Insubanok. 

Forfeiture — Non-payment  of  Premium  Note — Omission  of  Notice — 
Usaye — Parol  Agreement  in  Contradiction  of  Policy. — If,  in  a  policy 
of  insuranoe,  a  forfeiture  is  provided  for  in  case  of  non-payment  of 
premium  at  the  day  specified,  the  courts  cannot'  grant  relief  against  it. 
The  insurer  may  waive  it,  or  by  his  conduct  lose  his  right  to  enforce 
it;  but  that  is  all :  Thompson  v.  Knickerbocker  Life  Ins.  Co.,  S.  C.  U. 
8.,  Oct.  Term  1881. 

While  the  taking  of  a  note  for  the  premium  is  a  waiver  of  the 
primary  condition  of  forfeiture  for  non-payment,  yet,  if  there  is  also  a 
condition  by  which  the  policy  was  to  be  void  if  the  note  was  not  paid, 
the  non-payment  of  the  note  will  work  a  forfeiture :  Id. 

A  usage  on  the  part  of  the  company  of  giving  notice  of  the  falling 
due  of  premiums,  is  no  excuse  for  non-payment  upon  a  failure  to  receive 
sueh  noiiee :  Id. 

A  parol  agreement,  made  at  the  time  of  issuing  the  policy,  contra- 
dicting the  terms  of  the  policy  itself  is  void,  and  cannot  be  set  up  to 
eontraidict  the  policy  :  Id. 

A  usage  of  the  company  not  to  demand  punctual  payment  of  the 
premiuns,  but  to  give  days  of  grace,  is  a  mere  voluntary  indulgence 
which  cannot  be  construed  as  a  permanent  waiver  of  the  clause  of  for- 
feiture, or  as  implying  any  agreement  to  continue  the  indulgence  :  Id. 

Even  if  such  circumstances  were  sufficient  to  lay  groand  for  reliev- 
ing from  the  forfeiture,  a  subsequent  tender  of  the  premium  is  necessary, 
and  a  failure  to  make  such  a  tender  will  defeat  plaintiff's  recovery :  Id. 

The  payment  of  the  annual  premium  is  not  a  condition  precedent  to 
the  continuance  of  the  policy.  It  is  a  condition  subsequent,  the  non- 
performance of  which  may  incur  a  forfeiture  of  the  policy,  or  may  not, 
according  to  the  circumstances.  It  is  always  open  to  the  insured  to 
show  a  waiver  of  the  condition,  or  a  course  of  conduct  on  the  part  of 
the  insurer  which  gave  him  just  and  reasonable  grounds  to  infer  that  a 
forfeiture  would  not  be  exacted.  But  it  must  be  just  and  reasonable 
ground,  one  on  which  the  insured  has  a  right  to  rely :  Id. 

Intbrbst.     See  Former  Recovery. 

Judicial  Sale. 

Executor's  Sale — Caveat  Emptor. — The  doctrine  of  caveat  emptor 
applies  to  an  administrator's  or  executor's  sale,  and  a  purchaser  thereat 
cannot  repudiate  his  bid  because  of  a  defective  title  or  want  of  title  in 
the   intestate,  when  there  is  no  fraud   or  misrepresentation  by  the 
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administrator  or  executor.  Nor  will  equity  eojoio  a  resale  at  the  pur- 
chaser's risk  OQ  his  refusal  to  comply  with  his  bid :  Jrmet  t.  ffomodk, 
66  Geo. 

Legacy. 

Gift  to  a  Clau — Who  are  included, — The. general  mlo  with  regard 
to  legacies  to  a  class  of  persons  is,  that  those  only  who  are  embraced  in 
the  class  at  the  time  the  legacy  takes  effect  will  be  allowed  to  take : 
J6ne$*8  Appeal^  48  Conn. 

But  where  a  legacy  of  that  kind  takes  effect  in  point  of  right  at  one 
time,  and  in  point  of  enjoyment  at  another,  the  general  rale  is  that  all 
those  will  take  who  are  embraced  in  the  class  at  the  time  the  legacy 
takes  effect  in  point  of  enjoyment :  Id, 

A  testator  gave  certain  property  to  his-  son  for  life,  and  mfler  his 
death  to  his  children  equally.  When  the  testator  died  the  son  had  a 
wife  fifty-nine  years  of  age  and  three  adult  children,  bat  the  wife  after- 
wards died  and  the  son  married  again,  and  had  two  more  ehildren,  who 
were  living  at  his  death.  Held^  that  these  children  were  entitled  to 
share  equally  with  the  others  in  the  property  given  by  the  will :  Id. 

LiBSL. 

Statement  by  Counsel — When  not  Pricileged. — A  defamatory  state- 
ment contuined  in  the  declaration  in  an  action,  signed  by  counsel,  if 
not  pertinent  or  material  to  the  issue,  is  not  privileged ;  and,  in  an 
action  of  libel  against  the  counsel,  he  cannot  justify  by  showing  his 
belief  that  it  was  true,  the  sources  of  his  information,  or  his  instruc- 
tions from  his  client :  McLaughlin  v.  Cotcley,  131  Mass. 

Malicious  Prosecution. 

Enforcement  of  Mortgage  in  violation  of  Agreement — Action  for — 
Damngcu. — If  a  mortgage-creditor  contract  with  his  debtor  not  to 
enforce  his  mortgage  within  a  given  time,  but  subsequently  does  so, 
and  levies  on  the  property  of  the  debtor,  the  latter  has  the  right  to  sue 
for  the  actual  injury  occusioued  him  thereby,  without  alleging  malice  or 
want  of  probable  caubC :  Juchtei-  v.  Boehm,  66  Geo. 

A  right  of  action  existi^  in  all  cases  of  malicious  abuse  of  legal  pro- 
cess, or  its  use  witliout  probable  cause.  In  such  cases  punitive  damages 
niny  be  added  to  the  actual  damage  sustained :  Id. 

In  an  action  for  damages  for  the  wrongful  seizure  And  sale,  under 
color  uf  legal  proceedings,  of  a  tradesman's  stock,  while  profits  which  he 
was  making  may  not  be  recovered  as  such,  yet  their  amount  may  be 
proved  and  considered  by  the  jury  as  a  fact  in  estimating  the  magnitude 
of  the  injury  done:  Id, 

Generally,  counsel  fees  do  not  form  a  part  of  the  damages  recover- 
able in  action  for  tort,  but  if  the  defendant  has  acted  in  bad  faith,  or 
been  stubbornly  litigious,  or  caused  the  defendant  unnecessary  trouble 
and  expense,  they  may  be  allowed  by  the  jury,  and  may  be  proved  for 
that  purpose :  Id. 

Master  and  Servant. 

Term  of  Employment — Hiring  by  Year — When  inferred. — Where 
one  rendering  service  for  another  under  a  monthly  employment,  says  to 
his  employer  that  he  desires  to  have  his  employment  made  more  per- 
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maoeot.  and  thereupon  a  specified  aiuouut  per  yaur  is  agreed  upon, 
payable  in  semi-monthly  instalments,  a  hiring  of  a  year  may  be  inferred. 
Express  words  that  the  employment  should  continue  for  a  year  are  not 
essential :  Bascom  ▼.  Striflilo,  37  or  38  Ohio  St. 

Mines.    See  Eaument, 

MoBTOAQE.     See  Dureu. 

Ntgieet  to  Record — Fostpanetnent  of  in  Favor  o/$ub»equent  Lien. — 
The  existence  and  common  use  of  a  public  office  fur  the  recording  of 
mortgagee  imposes  u  duty  on  a  mortgagee  to  record  his  mortgage,  and 
on  a  failure  to  do  so  he  will  be  postponed  to  a  subsequent  bona  fide 
mortgagee  without  notice,  even  though  there  'be  no  statute  requiring 
mortgages  to  be  recorded :  Nedin  v.  IFe//«,  S.  C.  U.  S  ,  Oct.  Term  1881. 

AttwiKption  of  by  Furchater — Action  by  Mortgagee. — Where  one 
purchases  real  estate  encumbered  by  a  mortgage,  and  agrees  to  pay  the 
mortgage-debt  as  a  part  of  the  consideration,  the  promise  may  be  en> 
forced  by  the  mortgagee.  AlUer  if  the  conveyance  in  which  the 
promise  is  inserted  is  itself  a  mortgage :  Bauett  v.  Bradley,  48  Conn. 

Municipal  Bonds.    See  Constitutional  Law. 

Auihorily  to  Execute  under  Seal —  Omi$8ion  of  Seal —  Validity. — A 
statute  authorising  a  town  to  subscribe  to  a  railroad,  provided,  as  follows  : 
"  It  shall  be  lawful  for  the  said  commissioners  to  borrow  on  the  faith 
and  credit  of  the  said  town  such  sum  of  money  as  the  tax-paying  in- 
habitants shall  fix  upon  by  their  assent  in  writing  *'*''*'  and  to  execute 
bonds  therefor  under  their  hands  ^nd  seal.''  Held,  that  the  require- 
ment of  a  seal  was  directory  merely,  and  that  the  omission  of  a  seal 
did  not  invalidate  bonds  issued  under  the  act:  Draper  v.  Toum  of 
Springport,  S.  C.  U.  S.,  Oct.  Term  1881. 

Municipal  Corpokation. 

Fower  to  Ijieenae  Trades — Limited  to  those  etiumerated  in  the  Statute. 
— Where  the  legislature,  by  the  General  Incorporation  Act,  declares 
that  the  corporate  authorities  of  cities  and  villages  organized  and  acting 
under  its  provisions  shall  have  power  to  license  certain  occupations  and 
kinds  of  business,  specifically  enumerating  them,  such  declaration,  by  a 
&miliar  rule  of  construction,  must  be  construed  precisely  as  if  the  law, 
in  express  terms,  inhibited  the  licensing  of  all  trades  and  occupations 
not  contained  in  the  enumeration  :   City  of  Cairo  v.  Bross,  101  111. 

Negligence. 

If^ury  by  successive  Negligent  Acts  of  two  Fersons — RigJit  of  one  pay- 
ing Damages  to  recover  from  the  other. — If  a  person  leaves  a  hatchway 
in  the  sidewalk  connected  with  his  premises  in  an  unsafe  condition,  so 
that  an  injury  to  a  traveller  on  the  street  is  liable  to  happen  in  con- 
sequence of  it,  and  another  person  so  interferes  with  the  hatchway  as 
to  cause  it  to  be  more  dangerous,  and  a  traveller  is  injured  by  the  hatch- 
way, the  occupant  of  the  premises  is  in  pari  delicto  with  the  other 
person,  and  cannot  recover  indemnity  of  him,  if  compelled  to  pay 
damages  recovered  in  an  action  by  the  injured  person :  Churchill  v. 
Holt,  131  Mass. 
Vol.  XXX.— 85 
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Patent. 

Re- issue — Enlargement  of  Claim — When  inadmissible — A  claim  can 
ouly  be  enlarged  by  a  re-issue  when  an  actual  bona  Jitle  mistake  has 
been  inadvertcDtly  coumitted — such  as  a  court  of  chancery  would 
correct :  Miller  v.  The  Bridgeport  Brass  Co.,  S.  C.  U.  S.,  Oct  Teroi 
1881. 

In  reference  to  such  re-issues  the  rule  of  laches  should  be  strictly 
applied,  and  no  one  should  be  relieved  who  has  slept  upon  his  rights 
and  has  thus  led  the  public  to  rely  on  the  implied  disclaimer  involved 
in  the  terms  of  the  original  patent.  And  when  this  is  a  matter  ap- 
parent upon  the  face  of  the  instrument,  upon  the  mere  comparison  of 
the  original  patent  with  the  re-issue,  it  is  competent  for  the  courts  to 
decide  whether  the  delay  was  unreasonable,  and  whether  the  re-issue 
was  therefore  invalid  :  Id. 


Re  issvt' — When  invalid — New  Patent  for  same  Invention^ 
Use  by  Government — Suit  against  Officer.^-lf  a  patent  fully  and  clearly 
describes  and  claims  a  specific  invention,  complete  in  itself,  a  re-issue 
cannot  be  had  for  the  purpose  of  expanding  the  claim  to  embrace  an 
invention  not  specified  in  the  original :  James  v.  Campbell,  S.  C.  U.  8., 
Oct.  Term  1881. 

A  patentee  cannot  claim  in  a  patent  the  same  thin^  claimed  by  hiui 
in  a  prior  patent,  nor  what  he  omitted  to  claim  in  a  prior  patent  in 
which  the  invention  was  described,  he  not  having  rcFerved  the  right  to 
claim  it  in  a  separate  patent  and  not  having  seasonably  applied  there- 
for :  Id. 

A  patent  for  a  machine  cannot  be  re-issued  for  the  purpose  of  claim- 
ing the  process  of  operating  that  class  of  machines :  id. 

The  irovcrnment  of  the  United  States  has  no  rijiht  to  use  a  patented 
invention  without  compensation  to  the  owner  of  the  patent:  Id. 

Qfteri/.  whether  an  officer  of  the  government  can  he  sued  for  using 
an  invention  only  for  and  in  behalf  of  tlu;  irovernmpiit.  and  whether 
thr  i^ourt  of  riainis  is  not  the  only  tribnnal  in  which  the  claim  for 
compensation  can  be  prosecuted  :  Id. 

Possession. 

Record  of  Jwhjmcnt  in  Action  hij  La  milord  against  Tenant — 6'ofi- 
cliiRivencsst  as  to  Tvnani's  Possession. — The  record  of  a  judgment  in  a 
sun)niary  process  for  the  recovery  of  lensod  premises  by  A.  ngainst  B., 
is  ''oiiclu.-ivc  evidence  against  B.  and  his  grantees  that  he  was  in  pos- 
session at  the  time  as  the  tenant  of  A. ;  Richmond  v.  Stahle,  4S  Conn. 

And  proof  that  he  was  in  such  po?scsbion  up  to  the  boundary  line 
of  the  demised  premises :  Id. 

Hailroad.     See  Receiver, 

Receiver. 

Not  liable  to  Snit  tcithout  leave  of  Court — Power  to  Operate  and 
Repair  Railroad — Suit  in  Foreign  State. — A  receiver  in  possession  of 
a  railroad,  and  by  order  of  the  court  engaged  in  the  business  of  a  common 
carrier  thereon,  cannot,  without  leave  of  the  court,  be  sued  for  injury 
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to  persons  or  property  caused  bj  his  negligence  or  that  of  his  servants : 
Barton  v.  Barbour,  S.  C  U.  S.,  October  Term  1881. 

If  the  R^jastment  of  the  demand  involve  questions  of  fact,  the  court 
may,  in  the  exercise  of  ita  legal  discretion,  either  of  its  own  motion  or 
on  the  demand  of  the  party  injured,  allow  him  to  sue  the  receiver  in  a 
court  of  law  or  direct  a  feigned  issue  :  J<f. 

A  court  of  equity  may  authorise  the  receiver  of  a  railroad  to  keep 
the  same  in  repair  and  to  operate  it  in  the  ordinary  way  until  it  can  be 
sold  to  the  best  advantage  of  all  interested  :  Id. 

In  sach  case,  a  court  of  another  state  has  not  jurisdiction  withcrut 
leave  of  the  court  by  which  the  receiver  was  appointed,  to  entertain  a 
suit  against  him  for  a  cause  of  action  arising  in  the  state  in  which  he 
was  appointed,  and  in  which  the  property  in  his  possession  is  situated, 
based  on  his  negligence  or  that  of  his  servants  in  the  performance  of 
their  duty  in  respect  to  such  property :  Id. 

Certificaten  for  Indebttdneis  of  Railroad — Priority^^Ettoppel. — If 
the  holder  of  railroad  bonds  secured  by  trust  deeds  on  the  road,  having 
notice  of  the  appointment  of  a  receiver,  and  an  order  of  court  directing 
him  on  his  petition  to  issue  certificates  of  indebtedness  on  which  to 
raise  money  to  discharge  a  chattel  mortgage  on  the  personal  property  of 
the  company,  and  to  pay  taxes,  current  expenses,  &c.,  and  making  such 
certificates  a  prior  and  first  lien  on  all  the  property  of  the  company, 
desires  to  question  the  power  of  the  court  to  make  such  order,  he  must 
do  so  before  such  certificates  are  issued  and  sold  to  bona  fide  purchasers, 
or  paid  out  to  creditors  of  the  company.  After  their  issue  and  sale,  it 
will  be  too  late  for  him,  or  purchasers  from  him  with  notice  of  the  facts, 
to  raise  the  question  whether  the  subject-matter  to  which  the  certificates 
were  applied  was  within  the  scope  of  the  power  of  the  court  in  the 
preservation  of  the  property  for  the  benefit  of  all  concerned  :  Humr 
phrey$  v.  Alien^  101  111. 

Records.     See  Mortgage, 

Replevin.    See  Shipping, 

Set-Opf. 

Motion  to  net-off  one  Judgment  against  another — Attorney*  Fee*  pro- 
tected. — A  motion  that  one  judgment  be  set-off  against  another  is  an 
appeal  to  the  equitable  powers  of  the  court,  to  be  granted  or  refused 
upon  consideration  of  all  the  facts ;  and  in  granting  such  motion,  the 
flaim  of  the  attorneys  for  fees  will  be  respected,  wherever  it  appears  to 
be  right,  in  view  of  the  facts,  that  this  should  be  done :  Diehl  v. 
Friester,  37  or  38  Ohio  St. 

Shipping. 

Replevin  by  Part  Owner. — A  part  owner  of  a  vessel  cannot  maintain 
replevin  for  his  undivided  part,  although  he  owns  a  major  interest  in  the 
vessel :  Hackett  v.  Potter^  131  Mass. 

Subrogation. 

PwrcKater  from  Heir  without  Administration — Payment  of  Debts  out 
of  the  Proceeds, — If  an  heir,  to  whom  lands  descend  subject  to  the  debta 
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of  his  ancestor,  sells  the  same  with  covenants  of  general  warranty  at 
private  sale,  without  administration  on  his  ancestor's  oatut-e,  to  a  bona 
Jitle  purchaser,  who  applies  the  purchase -uionej  to  discharge  liens  thereon 
created  h}'  the  ancestor,  and  to  the  payment  of  preferred  claims,  such 
purchaser  is  in  equity  entitled,  in  the  distribution  of  the  purchase* 
money,  to  be  subro^^ated  to  the  rights  and  equities  of  the  holders  of 
such  claims :  Sidenei'  v.  Batces,  37  or  38  Ohio  St. 

Surety. 

For  Agent  of  Insurance  Company — Omiuion  of  Company  to  Collect 
Balances  due, — An  agent  of  an  insurance  company  gave  a  bond,  with 
sureties,  to  the  company,  conditioned  for  the  faithful  performance  of  his 
duties  as  agent,  according  to  the  by-laws  of  the  company.  A  by-law 
required  that  the  agents  of  the  company  should  render  monthly  ac- 
counts, and  pay  each  month  the  balance  due  to  the  company.  The  agent 
rendered  his  accounts  regularly:  but,  one  month  did  not  pay  the  whole 
balance  due  from  him,  and,  thereafter,  for  more  than  a  year  his  indebt- 
edness to  the  company  increased  from  month  to  month  until  it  exceeded 
the  penal  sum  in  the  bond,  when,  for  the  first  time,  the  sureties  were 
notified.  Hebi^  That  these  facts  did  not  discharge  the  sureties :  Waier- 
town  Fire  Ins.  Co.  v,  Simmons^  131  Mass. 

Agreement  %ox*h  Principal  to  reduce  Hate  of  Interest. — A  memoran- 
dum made  by  the  holder  on  the  back  of  a  promissory  note,  to  the  effect 
thut  the  rate  of  interest  after  a  certain  day  will  be  less  than  that  stated 
in  the  body  of  the  note,  is  not  an  alteration  of  the  note,  and  does  not 
discharge  a  surety  of  the  maker,  although  written  in  pursuance  of  an 
agreement  between  the  holder  and  the  maker  of  the  note  without  the 
knowledge  of  the  surety  :  Cunihritlge  Savings  Bank  v.  Hyde,  131  Mass. 

Tax. 

Persftntd  Jmlgvitnt  for  Taxes — Effect  vpon  the  Lieu — The  recovery 
of  a  personal  jiidirmont  by  the  state,  again.^t  the  owner  of  real  estate  for 
taxes  due  thereon,  dtus  not  discharge  the  lien  given  by  the  statute  for 
such  taxes,  and  hence  is  no  bar  to  an  application  by  the  collector 
f<»r  jjudiinioiit  against  the  properly  The  stale  may  have  a  personal 
jiidguHMit  a<:ainst  (Ik-  owner  for  tltti  taxes,  and  at  the  .«ame  time,  or  at 
any  other  time,  enforoe  payment  against  the  land  itself  by  a  proceeding 
in  rt'.ni;  but  the  payment  of  either  jnd(;ment  will  be  a  satisfaction  of 
both  :    People  v.  Stahl.  101  III. 

Trademark. 

Character  of  Word  vsed — Injunction. — A  trademark,  to  be  protected 
from  infringement,  must  designate  the  origin  or  ownership  of  the  article 
to  which  it  is  applied.  A  mere  general  desrription  by  words  in  com- 
mon use.  of  a  kind  of  article  or  its  nature  and  qualities,  cannot  of  itself 
become  a  trademark  :  Larrahee  v.  Lewis,  G6  6a. 

-'  Snowflake.''  as  applied  to  bread  or  crackers,  is  n  mere  description 
of  whiteness,  lightness  and  purity :  Id. 

An  arbitrary  word,  not  descriptive  of  the  character  or  quality  of  the 
article  to  be  sold,  may  be  used  to  designate  particular  goods,  and  may 
become  a  trademark :  Id. 

In  Georgia,  to  have  a  word  or  words  claimed  as  a  trademark  pro- 
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teeted  by  iDJonction  from  use  bj  another,  it  should  appear  that  the 
defendant's  jsse  of  them  was  with  the  intent  to  deceive  or  mislead  the 
public:  Id. 

Trust. 

Gonveynnee  for  t(»e  of  Wi/e  and  Children — Power  of  Salt — Bona 
fole  Purcha$er. — Where  a  deed  conveyed  land  to  the  wife  of  the 
grantor  for  her  use  for  life,  provided  that  it  should  be  used  by  the 
grantor's  children  together  with  his  wife  as  a  home,  and  at  her  death 
be  divided  among  them,  and  with  power  in  the  wife  '^  at  any  time  in 
ber  discretion  to  sell  and  convey  the  said  property  by  deed,  provided 
the  proceeds  of  such  sale  are  invested  in  other  real  estate  for  the  uses 
expressed,"  a  bona  fide  purchaser  from  the  wife  would  acquire  a  good 
title,  and  would  not  be  bound  to  see  to  the  application  of  the  proceeds : 
GuiU  V.  Northern,  66  Geo. 

Uae  of  Tr\ut  Fundg  by  Truttee —  Compound  Interest  — Where  a  trustee 
refuses  to  account  for  the  profits  arising  from  his  use  of  the  money,  or 
has  so  mingled  it  with  his  own  that  he  cannot  separate  and  account  for 
the  profits  that  belong  to  the  ceUui  que  tru$t^  the  latter  is  allowed  com- 
pound interest.  This  rule  applies  especially  to  cases  involving  a  wilful 
breach  of  duty :  Utate  v.  Howarth^  48  Conn. 

United  States.     8ee  Patent. 

Will. 

Failure  to  establi$h  Will  after  Caveat — Costs  against  Proponnder — 
Liability  of  Legatees. — Where  n  will  is  propounded  and  caveat  is  filed, 
upon  failure  to  establish  the  will,  the  court  cannot  go  further  than  to 
enter  up  judgment  for  costs  against  the  propounder.  Though  parties 
beneficially  interested  as  legatees  may  have  aided  the  propounder  by 
employing  counsel  and  subpoenaing  witnesses,  they  arc  not  such  parties 
to  the  record  as  that  a  judgment  for  costs  can  he  entered  against  them  : 
IVances  v.  Holhrook,  66  Geo. 

Whether  one  who  propounds  a  will  at  the  instance  or  for  the  benefit 
of  another  can  recover  from  the  latter  by  assumpsit  the  costs  which  he 
had  incurred  by  failing  to  establish  the  will,  Qitxre  ?  Id. 

Destruction  of — Evidence  as  to  Contents — Sajiify — Where  a  will 
duly  executed  and  attested  was  destroyed,  with  the  connivance  of  a  part 
of  the  heirs  of  the  testator,  and  no  copy  appeared  to  be  in  existence, 
in  a  suit  by  a  devisee  not  a  party  to  such  destruction,  it  was  held,  that 
the  latter  was  only  reouired  to  show,  in  general  terms,  the  disposition 
which  the  testator  made  of  his  property  by  the  instrument,  and  that  it 
purported  to  be  his  will,  and  was  duly  attested  by  the  requisite  number 
of  witnesses :  Anderson  v.  Irwin,  101  111. 

On  a  bill  to  establish  a  will  destroyed  after  the  testator's  death, 
proof  of  the  sanity  of  the  testator  is  not  indispensable  in  the  absence 
of  any  proof  that  he  was  not  in  his  sound  mind,  and  in  such  case  the 
disposition  made  by  him  of  his  property  may  of  itself  afibrd  sufficient 
evidence  of  his  sanity :  Id. 
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SemhlCf  that  if  a  will  be  bona  fide  presented  for  probate  and  not 
fraudulently  pressed,  and  upon  caveat  the  same  ia  rejected,  the  coats 
should  fall  upoD  the  estate  :   Id. 
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A  CIVIL  SUIT. 

I.  Ihtroduotion. 

n.   EB8TRAI9T8  ON  VEXATIOUS  LITIGATION  IN  ENGLAND. 

III.  ThB  action  FOR  MALICIOUSLY  PROBBOUTING  A  CIVIL  SUIT. 

VlBWB  OF  THB  OLD  JUDGBS. 

IV.  ThB  PRINCIPLB  FOLLOWED   IN  LATE  YEARS. 

y.  Opinions  of  the  American  text  writers. 
YI.  The  American  adjudications.    The  action  not  sus- 
tained. 
YII.  The  American  adjudications.    The  action  sustained. 
VIII.  Conclusion. 

I.  Introduction. — Actions  for  the  malicious  prosecution  of 
persons  on  criminal  charges  are  familiar,  to  both  judges  and 
lawyers.  To  put  the  criminal  law  in  force,  maliciously  and  with- 
out probable  cause,  is  a  wrongful  act,  and  he  who  is  thereby 
injured  in  person,  property  or  reputation,  may  obtain  satisfaction 
from  his  injurer  before  a  civil  tribunal.  The  courts  offer  to  the 
vindictive  and  malevolent  an  easy  yet  terrible  engine  with  which 
to  carry  out  the  promptings  of  their  malice.  While  within  their 
precincts  the  accused  is  not  to  be  regarded  as  guilty  until  proved 
so,  yet  outside  their  walls  the  rule  is  different,  and  to  be  charged 
with  a  crime,  so  far  as  the  reputation  is  concerned,  is  almost  as 
bad  as  to  be  convicted  of  it.  Therefore  to  charge  a  citizen  with  the 
commission  of  a  criminal  act,  and  to  do  so  groundlessly  and  mali- 
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ciously,  is  a  grievous  wrong ;  therefore  the  reports  teem  with  cases 
in  wliich  persons  unjustly  accused  have  successfully  appealed  to 
the  courts  for  damages  against  their  traducers.  Other  instances 
of  oppression  through  the  aid  of  the  law,  less  frequent  but  equally 
clear,  present  themselves.  The  maliciously  attempting  to  hare 
one  adjudicated  a  bankrupt  {Farley  r  Diinkify  4  £1.  &;  Bl.  499),  or 
adjudged  a  lunatic  (Lockenour  v.  Stdes^  57  Ind.  360),  maliciously 
arresting  another  in  a  civil  action  {Stone  v.  Swifty  4  Pick.  389 ; 
Hay  den  v.  Shcd^  11  Mass.  500),  fakely  suing  out  an  attachment 
against  a  person'^  property  {Fortman  v.  RoUiefy  8  Ohio  St.  548), 
or  maliciously  issuing  execution  for  a  larger  sum  than  is  due 
{Churchill  v.  Siggcrs^  3  El.  &  Bl.  938),  are  examples  of  legal  dam- 
age resulting  from  the  wrongful  exercise  of  'legal  remedies  other 
than  criminal.  In  four  of  the  five  cases  above  instanced,  there  is 
no  deprivation  of  the  plaintiff's  liberty,  and  even  in  the  fifth  the 
proceeding  is  in  no  sense  in  the  nature  of  a  prosecution  for  a  crime. 
It  is  thus  evident  that  to  sustain  an  action  for  a  malicious  prosecu- 
tion, it  is  not  essential  that  the  proceeding  which  is  complained  of 
should  have  been  a  criminal  one,  or  that  the  plaintiif  should  have 
been  imprisoned.  In  the  malicious  attempts  to  adjudicate  him  a 
bankrupt  or  adjudge  him  a  lunatic,  his  damage  lies  in  the  injury 
to  his  reputation,  and  the  expense  to  which  he  has  been  put  in 
resisting  the  proceedings;  in  the  malicious  attachment  of  his  per- 
son, there  is  little  or  no  injury  to  the  reputation,  but  there  may 
have  been  much  expense  in  procuring  bail,  and  in  the  two  last 
cases  the  damages  sustained  are  principally  his  costs  in  seeking 
advice  and  obtaining  bondsmen. 

Nevertheless^,  in  all  the  cases  above  mentioned,  the  defendant 
suffers  damage  in  his  property  over  and  above  the  ordinary  costs 
of  resisting  a  civil  action  ;  and  the  question,  will  an  action  lie  for 
maliciously  and  vexatiously  prosecuting  a  civil  suit  against 
another  where  no  special  damage  is  incurred,  presents  itself  for 
our  consideration. 

II.  Restraints  on  vexations  litigation  in  England. — It  has 
long  been  a  leading  principle  of  the  English  law  to  accord 
to  every  man  the  utmost  liberty  of  bringing  his  grievances 
before  the  tribunals  of  his  country ;  ^'  a  man  shall  not  be  punished 
for  suing  on  writs  in  the  king's  courts,  whether  he  have  right  or 
wrong:"  Fitzherbert's  Nat.  Brev.  429.     But  though  the  right  to 
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sue  is  encouraged  and  not  restricted,  appliances  for  the  suppression 
of  vexatious  and  unfounded  litigations  have  existed  in  the  English 
courts  from  early  times.  Prior  to  the  reign  of  Henry  111.  no 
person  could  maintain  a  civil  action  without  having  two  or  more 
persons  as  pledges  of  prosecution ;  and  if  judgment  were  given 
against  the  plaintiff,  or  if  he  deserted  his  suit,  both  ho  and  his 
pledges  were  amerced  to  the  king.  A  failure  to  find  pledges  was 
a  suflScient  ground  for  reversing  a  judgment  on  a  writ  of  error. 
But  this  system  at  length  fell  into  abuse,  partly  from  the  fact  that, 
as  they  went  to  the  king  the  injured  party  himself  received  no 
benefit  from  the  amercements,  and  partly  because  it  was  abused  by 
plaintiffs  supplying,  as  pledges,  persons  of  mean  estate,  or  even 
imaginary  persons :  Bussey  v.  Moore^  8  Bulstr.  275 ;  Law  Maga- 
zine and  Review,  September  1876.  Then  about  the  middle  of  the 
thirteenth  century,  Parliament  decreed  that  the  successful  party 
should  in  all  cases  receive  his  costs,  which  principle  obtains  in  the 
English  courts  to  this  day. 

IIL  The  action  for  maliciously  prosecuting  a  civil  suit — 
Views  of  the  old  judges, — And  so,  because  the  defendant  was 
considered  to  be  sufficiently  recompensed,  and  the  plaintiff  suffi- 
ciently punished,  by  respectively  receiving  and  paying  the  costs 
of  the  unfounded  suit,  the  old  cases  and  the  early  text  writers 
all  concur  in  denying  the  right  to  a  civil  action  in  addition.  Thus, 
in  Bacon's  Abridgment,  tit.  Action  on  the  Case  (H),  p.  141,  it  is 
said:  "But  it  must  be  observed  that  there  is  a  great  difference 
between  a  false  and  malicious  prosecution  by  way  of  indictment 
and  bringing  a  civil  action  ;  for  in  the  latter  the  plaintiff  asserts  a 
right  and  shall  be  amerced  pro  falso  clamore  ;  also,  the  defend- 
ant is  entitled  to  his  costs;  and,  therefore,  for  commencing  such 
an  action,  though  without  sufficient  cause,  no  action  on  the  case 
lies."  In  Buller's  Nisi  Prius,  p.  11,  it  is  said :  "  In  general  it  is  not 
actionable  to  bring  a  civil  action,  though  there  be  no  good  ground 
for  it,  because  it  is  a  claim  of  right,  and  the  plaintiff  finds  pledge 
to  prosecute,  and  is  amerciable  pro  faho  clamore,  and  is  liable  to 
costs."  Waterer  v.  Freeman^  Ilobart  205,  2G6,  arose  in  1640. 
It  was  an  action  for  wrongfully  suing  out  double  executions  against 
the  plaintiff's  property,  whereby  he  was  twice  charged.  The 
action  was  sustained,  Hobabt,  G.  J.,  in  the  course  of  his  judg- 
ment, saying :  '^  If  a  man  sue  me  in  a  proper  court,  yet,  if  his 
suit  be  utterly  without  ground  of  truth,  and  that  certainly  known 
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to  himself,  I  may  have  an  aetioD  of  the  case  against  him  for  the 
undue  vexation  and  damage  that  he  putteth  me  anto  bj  his  ill 
practice,  though  the  suit  itself  be  legal,  and  I  cannot  complain  of 
it  as  it  is  a  suit."  Yiftj  years  later  we  find  another  caae  meagerly 
reported,  and  far  from  clear  {Temple  y.  KiJKngworthy  12  Mod. 
4  (1691),  the  whole  report  being  embraced  in  the  two  sentences 
of  the  jadgment  of  Holt,  G.  J. :  ^^  Of  late  it  is  held  that  case  will 
lie  for  prosecution  in  an  inferior  court  where  that  court  haa  not 
the  jurisdiction.  The  first  case  in  point  was  at  Huntingdon 
assizes,  and  referred  to  the  Common  Pleas,  and  there  adjudged 
that  to  sue  a  man,  without  any  cause  of  action  at  all,  no  action 
lies,  unless  it  appears  to  be  with  a  malicious  and  vexatious  design." 
But  from  a  report  of  the  same  case  in  Showers  Reports  158,  it 
appears  that  the  plaintiff  had  been  arrested;  and  it  is  to  be 
observed  that  in  the  latter  report  no  mention  is  made  by  Lord 
Holt  of  the  case  at  the  Huntingdon  assises,  neither  is  it  in  Car- 
thew  189,  where  Temple  v.  Killingworth  is  also  reported.  SaviU 
V.  Roberts,  12  Mod.  208,  decided  in  the  King's  Bench  in  1698, 
is  a  much  cited  case  in  this  connection.  The  defendant  had 
indicted  the  plaintiff  for  riot ;  the  latter  was  acquitted,  whereupon 
he  brought  an  action  for  damages  to  his  name  and  property,  which 
was  sustained.  Holt,  G.  J.,  who  delivered  the  judgment  of  the 
court,  replied  to  the  defendant's  argument  that  no  roan  should  be 
responsible  for  any  damages  for  suing  a  writ  or  prosecuting  in  the 
king's  courts.  '^  It  is  to  be  considered,"  said  he,  ^^  first,  that  there 
is  a  great  difference  between  bringing  an  action  maliciously,  and  pro- 
secuting an  indictment  maliciously ;  and  secondly,  that  the  notion 
that  no  action  doth  lie  for  bringing  an  action  maliciously  is  not  to 
be  taken  largely  and  universally  but  with  some  restrictions;  for, 
first,  if  a  man  brings  an  action,  he  either  claims  a  right  or  com- 
plains of  an  injury,  and  the  law  always  allows  him  to  take  his 
course  of  law  to  obtain  his  right  or  be  satisfied  for  his  injury,  and 
this  is  allowed  in  all  courts.  *  *  *  The  law  hath  provided  that  no 
man  should  prosecute  without  finding  pledges,  and  that  was  a  secu- 
rity against  troublesome  actions;  then  if  the  plaintiff's  suit  be 
vexatious  and  groundless,  he  shall  be  amerced  pro  falso  clamore^ 
and  though  these  amercements  be  now  matters  of  form,  and  there- 
fore several  Acts  of  Parliament  have  given  costs  to  defendants, 
yet,  we  must  judge  by  the  reason  of  the  law  as  it  stood  anciently  ; 
but  in  case  of  an  indictment,  there  is  no  provision  or  remedy,  but 
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by  bringing  an  action ;  bat  if  it  appears  that  the  action  is  brought 
merely  for  vexation  and  oppression,  the  party  grieved,  in  some 
cases,  shall  have  action  on  the  case;  he  shall  not,  indeed,  say 
generally,  that  he  falsely  and  maliciously,  without  probable  cause, 
did  bring  an  action,  &c.,  but  if  he  show  any  special  matter  whereby 
it  appears  to  the  court  that  it  was  frivolous  and  vexatious,  he  shall 
have  an  action,  as  in  the  case  of  Data  v.  Swaine^  1  Sid.  424.'*  In 
Parker  v.  Langley^  Gilbert's  Gas.  168,  decided  in  1714,  Parker, 
C.  J.,  said  :  ^*  The  applying  in  a  civil  action  to  a  court  of  justice 
for  satisfaction  or  redress  has  •been  so  much  favored,  that  no  action 
has  ever  been  allowed  against  a  plaintiff  for  such  suit  singly  and 
directly  on  pretence  of  its  being  false  and  malicious.  ^  *  *  An 
action  upon  the  case  has  not  yet  succeeded  (whatever  m  special 
cases  they  must  do),  but  only  where  the  plaintiff  in  the  first  suit 
made  the  course  of  the  court,  requiring  special  bail,  a  pretence  for 
detaining  another  in  prison,  and  where  the  malice  was  so  specially 
charged  that  it  appeared  that  the  end  of  the  arrest  was  not  the 
expectation  of  benefit  to  himself  by  a  recovery,  but  a  design  of 
imprisoning  the  other."  In  1766,  Lord  Camden  said  that  there 
were  no  cases  to  be  found  in  the  old  books  of  actions  for  suing 
where  the  plaintiff  had  no  cause  of  action,  but  that  ''  of  late  years 
when  a  man  is  maliciously  held  to  bail  where  nothing  is  owing,  or 
where  he  is  maliciously  arrested  for  a  great  deal  more  than  is  due, 
this  action  has  been  held  to  lie  because  the  costs  in  the  cause  are 
not  a  suflBcient  satisfaction  for  imprisoning  a  man  unjustly,  and 
putting  him  to  the  difliculty  of  getting  bail  for  a  larger  sum  than 
is  due :"  aoslin  v.  WOcoek,  2  Wils.  305  (1766). 

IV.  The  principle  followed  in  late  years, — The  modem  Eng- 
lish decisions  reiterate  the  conclusions  of  the  older  cases  with- 
out dissent.  In  the  year  1851,  while  arguing  a  case  before  the 
full  bench  of  the  Common  Pleas,  the  plaintiff's  counsel  asked: 
^^  Actions  for  malicious  prosecution  of  criminal  charges  are  of  fre- 
quent occurrence — upon  what  principle  is  it  that  that  sort  of  action 
is  maintainable  ?  Because  the  process  of  the  queen's  court  is 
made  use  of  for  the  purpose  of  oppression.  What  difference  is 
there  in  this  respect  between  process  of  a  criminal  and  process  of 
a  civil  court?"  To  this  Jervis,  C.  J.,  replied:  "Where  an 
action  is  wrongfully  brought,  the  costs  which  the  party  gets  are  a 
compensation  for  the  wrong ;  but  in  criminal  proceedings  there  are 
no   costs."     The  counsel   then   cited  from   Fitzherbert's  Natura 
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Breviuni,  IIG  b,  where  it  is  said  that  ^Mf  men  say  and  affirm  unto 
A.  that  he  hath  rigiit  unto  such  land  and  procure  and  cause  him 
to  sue  an  action  for  the  same  against  B.,  who  is  tenant  of  that 
land,  &c.,  by  wliich  he  is  of  necessity  compelled  to  sell  other  lands 
or  tenements  for  the  defence  of  his  land,  &c.,  now  he  shall  have  an 
action  against  those  who  procure  or  conspire  to  cause  A.  to  bring 
his  action/*  But  Williams,  J.,  answered:  ^^That  may  be, 
though  it  18  not  so  put,  on  the  ground  that  no  costs  were  re- 
coverable in  a  real  action :"  Cotferell  v.  Jones^  11  C.  B.  715 
(1851).  In  this  case  the  action  was  against  two  persons  for  con- 
spiring together  maliciously  and  vexatiously  to  commence  an 
unfounded  action  against  the  plaintiff  in  the  name  of  a  thinl,  a 
pauper,  and  in  pursuance  thereof  so  commencing  and* prosecuting 
it,  whereby,  although  the  pauper  was  nonsuited,  the  plaintiff  was 
unable  to  obtain  his  costs  against  him.  The  plaintilT  had  a  verdict 
for  the  amount  of  the  costs  incurred  by  him  in  the  former  action, 
but  on  appeal  the  judgment  was  set  aside  on  a  question  of  plead- 
ing, the  court  holding  that  the  declaration  did  not  show  a  cause  of 
action,  because  it  did  not  allege  that  on  the  nonsuit  the  costs  had 
been  awarded  by  the  court  against  the  pauper.  Nevertheless  the 
language  of  the  judges  must  be  noticed  in  examining  our  subject. 
"  It  is  conceded,*'  said  Jervis,  C.  J.,  "  that  if  the  party  so  wrong- 
fully put  forward  as  plaintiff  in  the  former  action  had  been  a  person 
in  solvent  circumstances,  this  action  could  not  have  been  main- 
tained, inasmuch  as  the  award  of  costs  to  the  defendant  (the  now 
plaintiff)  upon  the  failure  of  that  action,  would  in  contemplation 
of  law,  have  been  a  full  compensation  to  him  for  the  unjust  vexa- 
tion, and  consequently  he  would  have  sustained  no  damage." 
Maulk,  J.,  said:  ''It  is  conceded  that  tiiis  action  could  not 
be  maintained  in  respect  of  extra  costs,  that  is,  cosU  ultras  the 
costs  given  by  statute  to  a  successful  defendant/*  And  Tal- 
FOUKD,  J.,  added:  "It  appears  from  the  whole  current  of  authori- 
ties that  an  action  of  this  description,  if  maintainable  at  all,  is  only 
maintainable  in  respect  of  legal  damage  actually  sustained ;  and 
tbnt  the  mere  expenditure  of  money  by  the  plaintiff  in  the  defence 
of  the  action  brought  against  him  docs  not  constitute  such  lec^nl 
damage ;  but  that  the  only  measure  of  damage  is  the  costs  ascer- 
tained by  the  usual  course  of  law.  There  being  no  averment  in 
this  declaration  that  any  such  costs  were  incurred  or  awarded,  no 
legal   ground   is   disclosed   for  the  maintenance   of  the   action." 
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Purton  v.  Honnor^  1  Bos.  k  Put.  205  (1798),  ^as  an  action 
OD  the  ciise  to  recover  damages  sustained  by  the  plaintifT  in 
defending  a  vexatious  ejectment  suit  brought  against  him  by  the 
defendant  in  which  the  nominal  plaintiff  had  been  non  prossed. 
There  was  a  general  demurrer  to  the  declaration  and  joinder.  The 
case  came  on  before  the  Common  Pleas  on  a  day  set  for  the 
purpose  of  hearing  the  plaintiff's  counsel  in  support  of  the  declara- 
tion, but  the  court  expressing  themselves  as  being  clearly  of 
opinion  on  the  authority  of  Sevilh  v.  Rohertg^  supra,  that  such  an 
action  was  not  maintainable,  he  declined  arguing  the  point,  and  the 
court  gave  judgment  for  the  defendant. 

y.  Opinions  of  the  American  text  writers* — In  Swifl's  Digest 
published  in  1849,  Dutton  k  Cowdry's  ed.,  p.  492,  it  is 
said :  '^  It  is  well  settled  that  at  common  law  no  action  will  lie 
against  one  for  bringing  a  civil  suit,  however  malicious  and  un- 
founded, unless  the  body  of  the  party  is  imprisoned  or  holden  to 
bail.  In  all  other  cases  the  costs  the  party  recovers  is  supposed  to 
be  an  adequate  compensation  for  the  damage  which  he  sustains. 
Of  course  where  the  process  is  by  summons  only,  there  can  be  no 
action  for  a  malicious  suit ;  it  can  only  lie  in  cases  where  the  pro- 
cess is  by  attachment,  for  there  no  cost  is  allowed  which  can  be 
a  compensation  for  the  personal  injury.  Whenever  one  person 
causes  another  to  be  arrested  or  attached  and  holden  to  bail,  or 
imprisoned,  where  there  is  no  debt  due,  or  for  a  greater  sum  than 
is  dae,  with  a  malicious  intent  to  injure  and  oppress  him,  action 
will  lie.*'  The  editors  of  the  American  Leading  Gases,  vol.  1,  p. 
261,  in  their  note  to  Munns  v.  Dupotit,  3  Wash.  C.  Ct.  31  (1811), 
unqualifiedly  lay  it  down  that  the  action  of  malicious  prosecution 
will  not  lie  for  the  mere  institution  of  a  civil  suit  in  a  court  of 
competent  jurisdiction,  where  the  person  is  not  arrested  or  held  to 
bail,  or  his  property  attached,  or  other  grievance  occasioned,  because 
the  costs  are  considered  a  sufficient  compensation.  The  cases,  they 
say,  where  the  general  principle  has  been  asserted  that  an  action 
will  lie  for  any  civil  suit  maliciously  and  groundlessly  instituted, 
were  not  cases  of  malicious  prosecution  but  of  malicious  abuse  of 
the  process  of  law ;  and  further  on,  the  cases  in  which  an  action 
for  malicious  abuse  of  process  is  sustainable  are  stated  to  be  five, 
viz.:  where  a  capias  is  sued  out  for  some  collateral  object  of 
oppression;    where  a  second    capias  is   issued    from    vexatious 
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motives ;  where  a  ca.  na.  is  sued  out  irregularly,  tifi.fa,  being  still 
out;  where,  under  aji.fa.  on  a  judgment  on  a  bond  with  penalty, 
the  plaintiff  directs  goods  to  be  levied  on  and  sold  to  the  amount 
of  the  penalty,  or  in  double  the  amount  of  the  debt  due  on  it ;  and 
where  the  defendant  is  arrested  on  a  ca.  9a,  for  a  larger  sum  than 
18  due.  The  case  of  an  ordinary  suit  without  these  collateral  or 
extraordinary  features,  is  not  included  in  this  category.  In 
Weeks's  Damnum  Absque  Injuria,  sect.  70,  it  is  said:  ^'If  a 
person  prosecutes  a  civil  action  against  another  maliciously,  and 
without  reasonable  and  probable  cause,  no  action  for  damages  can 
usually  be  supported  against  the  prosecutor.  A  man  may,  if  he 
fancies  he  has  a  civil  action  against  another,  prosecute  his  claim, 
however  false  or  unfounded  it  may  be.  The  rules  governing  mali- 
cious prosecutions  in  the  criminal  courts  do  not  apply.  It  cannot| 
however,  be  denied  that  in  cases  of  extremely  vexatious  suits,  where 
special  damage  has  been  actually  suffered,  alleged  and  shown,  the 
action  has  been  allowed."  In  Cooley  on  Torts,  p.  189,  it  is  said : 
^^  If  every  suit  may  be  retried  on  an  allegation  of  malice  the  evils 
would  be  intolerable,  and  the  malice  in  each  subsequent  suit  would 
be  likely  to  be  greater  than  in  the  first."  Mr.  Townshend,  in  his 
essay  on  Malicious  Prosecution  (Townshend  on  Slander  and  Libel, 
sect.  410),  says :  ^*  Ordinarily  a  civil  action  involves  the  defendant 
merely  in  the  costs  of  his  defence,  and  in  civil  actions,  with  rare 
exceptions,  the  award  of  costs  to  the  defendant  is  the  only  penidty 
to  which  the  plaintiff  is  subjected  for  having  made  an  unfounded 
complaint.  But  where  in  a  civil  action  the  defendant  is  held  to 
bail  or  imprisoned,  he  has,  under  certain  circumstances,  a  remedy 
by  action,  and  such  an  action  is  usually  denominated'  an  action  for 
malicious  prosecution.  Without  insisting  that  this  is  improper, 
we  exclude  such  actions  from  our  consideration,  and  confine 
ourselves  exclusively  to  the  action  for  making  a  criminal  charge 
maliciously  and  without  reasonable  and  probable  cause."  In 
the  American  edition  of  Addison  on  Torts,  sect.  863,  it  is  said: 
^'  If  one  man  prosecutes  a  civil  action  against  another  malicioosly 
and  without  reasonable  and  probable  cause,  an  action  for  damages 
is  not  maintainable  against  the  prosecutor  of  the  action.  There  is 
a  great  difference  between  the  bringing  of  an  action  and  indicting 
maliciously  and  without  cause.  Where  a  man  brings  an  action  he 
claims  a  right  to  himself  or  complains  of  an  injury  done  to  him  ; 
and  if  a  man  fancies  he  has  a  cause  of  action  he  may  sue  and  put 
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forward  his  claim,  however  fiilse  and  unfounded  it  may  be.  The 
common  law,  in  order  to  hinder  malicious  and  frivolous  and  vexa* 
tious  suits,  provided  that  every  plaintiff  should  find  pledges  which 
were  amerced  if  the  claim  were  false.  But  that  method  became 
disused,  and  then  to  supply  it  the  statutes  gave  costs  to  the 
successful  defendants.  But  there  was  no  amercement  upon  indict- 
ments, and  the  party  had  not  any  remedy  to  reimburse  himself 
but  by  action.  But  if  A.  sues  an  action  against  B.  for  mere  vexa- 
tion, in  some  cases,  upon  particular  damage,  B.  may  have  an 
action,  but  it  is  not  enough  to  say  that  A.  sued  him  faUo  et  maU- 
tro$e^  but  he  must  show  the  matter  of  the  grievance  specially,  so 
that  it  may  appear  to  the  court  to  be  manifestly  malicious.*'  In 
Billiard  on  Torts,  p.  422,  it  is  said:  **  It  has  been  sometimes  held 
that  an  action  for  a  malicious  prosecution  will  not  lie  for  bringing 
a  eivU  9uit^  although  it  were  groundless.  ^  *  *  The  explanation 
of  this  difference  between  criminal  prosecutions  and  civil  actions  is 
found  in  part  in  the  fact  that  the  common  law  in  order  to  hinder 
malicious,  frivolous  and  vexatious  suits,  provided,  that  every  plain- 
tiff should  find  pledges  which  were  amerced  if  the  claim  was  false. 
And  after  this  practice  ceased  statutes  provided  costs  for  a  prevail- 
ing defendant.  But  the  qualified  doctrine  is  now  well  settled  in 
relation  to  civil  actions,  corresponding  with  the  rule  as  to  criminal 
prosecutions,  that  no  action  lies  to  recover  damages  sustained  by 
being  sued  in  a  civil  action,  unless  it  was^  malicious  and  without 
probable  cause:  Baugh  v.  Killingwarthj  4  Mod.  14  (1690); 
WhUe  V.  Dingley,  4  Mass.  488  (1808) ;  Cox  v.  Taylor,  10  B. 
Mon.  17  (1849);  Wengert  v.  Seashore,  1  Penn.  St.  232  (1880) ; 
Rerman  v.  Brookerhoof,  8  Watts  240  (1889) ;  Jamison  v.  Mcin- 
tosh, 12  La.  Ann.  786  (1867);  Besson  v.  Southard,  10  N.  Y. 
236  (1861).  Of  the  cases  cited  by  Mr.  Hilliard  not  a  single  one 
sustains  the  proposition  that  an  ordinary  civil  suit,  where  there  has 
been  no  arrest  of  the  person  or  no  taking  of  property  out  of  the 
possession  or  disposal  of  the  defendant  by  attachment  or  injunction, 
may  become  the  subject  of  another  action  if  prosecuted  maliciously 
and  without  probable  cause.  In  Baugh  v.  Killingworth,  Wengert 
V.  Seashore,  Herman  v.  Brookerhoof  and  Besson  v.  Southard,  the 
plaintiff  had  been  arrested  by  the  defendant  under  a  capias  in  the 
former  suit.  White  v.  Bingleg  involved  no  different  principle. 
The  creditors  of  White  had  by  deed  covenanted  with  him  that  they 

would  not  sue  or  arrest  him  for  any  demands  due  by  him  to  them 
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for  the  space  of  two  years,  the  deed  further  providing  that  if  any 

creditor  should  bring  suit,  &c.,  in  violation  of  the  agreement,  the 

said  White  should  be  wholly  discharged  as  to  all  claimd  held  by  the 

creditor  or  creditors  so  suing.    Dingley,  a  creditor,  who  had  signed 

the  agreement,  sued  the  plaintiff  before  the  two  years  had  expired, 

and  in  default  of  bail  he  was  committed  to  prison.     It  was  held 

that  he  was  not  entitled  to  an  action  in  addition  to  the  discharge 

from  the  debt  which  he  owed ;  that  the  forfeiture  of  the  debt  was 

in  the  nature  of  liquidated   damages.     It  is  true  that  the  chief 

justice,  in  concluding  his  opinion,  remarked :    '*  No  action  by  the 

common  law  lies  for  damages   sustained  by  suing  a  civil  action 

when  the   plaintilT  fails,  unless  it  be  alleged   and   shown  to  be 

malicious  and  without  probable  cause."     But  as  the  case  which  be 

was  deciding  grew  out  of  both  a  suit  and   an  arrest,  it  cannot 

be  presumed  that  he  was  referring  to  an  action  in  which  but  one 

of  those  was  present.     In  Cox  v.  Taylor  the  plaintiiF  had  sued  oat 

an  injunction  under  which  the  plaintiff  had  been  kept  out  of  the 

use  of  his  land  £br  upwards  of  twelve  years ;  and  in  Jamtion  v. 

Mcintosh,  also,  the  complaint  was  the  wrongful  suing  out  of  an 

injunction.  JoHN  D.  Lawson. 

St.  Louis. 

{To  be  wniinued.) 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the  Ignited  States. 

CHARLES  I.  BONAPARTE,  KxEcirroR  of  ELIZABETH  PATTERSON, 
Plaintiff  in  Error,  r.  THE  APPEAL  TAX  COURT  OF  BALTI- 
MORE CITY.  Defendant  in  Error. 

The  iT«ri>t«'rod  pnWir  <1cbt  of  one  Ftatv,  or  of  a  city,  town  or  county  in  radi 
state,  tliou«:l)  oxcnipted  iVoni  taxation  under  the  laws  of  said  8tate,  or  actually  taxed 
in  such  st;ito,  arc  taxahlc  by  another  state,  when  actually  owned  by  a  resident  of 
the  latter  state. 

In  errqr  to  the  Court  of  Appeals  of  Maryland. 

The  following  registered  evidences  of  debt,  belonging  to  the  tes- 
tatrix of  the  plaintiflp  in  error,  were  valued  to  her  in  1876,  in  her 
lifetime,  in  the  city  of  Baltimore,  where  she  resided,  under  the 
laws  of  Maryland  :  91^5,000  City  of  New  York  6  per  cent,  stock; 
(^15,000  City  of  New  York  7  per  cent,  stock ;  (Jl 0,000  County  of 
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New  York  7  per  cent,  stock  ;  $50,000  State  of  Pennsylvania  6  per 
cent,  stock,  which  was  exempted  from  taxation  by  the  law  author- 
izing its  issue;  $116,000  City  of  Philadelphia  G  per  cent,  stock, 
part  of  which  was  exempted  from  all  taxes  under  the  laws  of 
Pennsylvania ;  and  $86,000  state  of  Ohio  6  per  cent,  stock.  The 
interest  on  most  of  these  evidences  of  debt  was  payable  in  the  re- 
spective states  under  whose  laws  the  debts  were  credited  ;  and  the 
securities  were  transferable  only  in  person,  or  by  power  of  attorney, 
at  appointed  places  in  the  respective  states  in  which  the  evidences 
of  debt  were  issued. 

The  testatrix  of  the  plaintiff  in  error  filed  her  petition  in  Balti- 
more City  Court,  praying  that  these  securities  might  be  stricken 
from  the  list  of  her  taxable  properties  on  the  ground  that  being 
bonds  of  other  states  and  of  cities  in  other  states,  they  were  not 
properties  within  the  taxing  jurisdiction  of  Maryland,  under  the 
ruling  of  the  Supreme  Court  in  the  Foreign  Held  Bond  Ca$ej  15 
Wall.  324.  A  pro  forma  judgment  having  been  entered  in  her 
favor,  the  Appeal  Tax  Court  of  Baltimore  City  appealed.  The 
Court  of  Appeals  of  Maryland  reversed  the  pro  forma  jnigment 
of  Baltimore  City  Court,  and  decided  (50  Md.  534),  that  these  pro* 
perties  were  rightfully  valued  to  the  testatrix  of  the  plaintiff  in 
error  in  the  city  of  Baltimore,  her  place  of  residence,  and  were 
there  taxable.  She  took  the  case  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States. 

The  opinion  of  that  court  was  delivered  by 

Waite,  C.  J. — The  question  we  are  asked  to  decide  in  this  case 
is  whether  the  registered  public  debt  of  one  state,  exempt  from  taxa- 
tion by  the  debtor  state,  or  actually  taxed  there,  is  taxable  by 
another  state  when  owned  by  a  resident  of  the  latter  state.  We 
know  of  no  provision  of  the  Constitution  of  the  United  States 
which  prohibits  such  taxation.  It  is  conceded  that  no  obligation 
of  the  contract  of  the  debtor  state  is  impaired.  The  only  agree- 
ment as  to  taxation  was  that  the  debt  should  not  be  taxed  by  the 
state  which  created  it. 

It  is  insisted,  however,  that  the  immunity  asked  for  arises  firom 
art.  4,  sect.  1,  of  the  Constitution,  which  provides  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts  of  every 
other  state.  We  are  unable  to  give  such  an  effect  to  this  provision. 
No  state  can  legislate  except  with  reference  to  its  own  jurisdiction. 
One  state  cannot  exempt  property  from  taxation  in  another.    Each 
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State  is  independent  of  all  the  others  in  this  particular.  We  are 
referred  to  no  statute  of  the  debtor  state  which  attempts  to  separate 
the  9itu9  of  the  debt  from  the  person  of  the  owner,  even  if  that 
is  within  the  scope  of  the  legislative  power  of  the  state.  The  debt 
was  registered,  but  that  did  not  prevent  it  from  following  the  person 
of  its  owner.  The  debt  still  remained  a  chose  in  action,  with  all  the 
incidents  which  pertain  to  that  species  of  property.  It  was  ^'  mov- 
able*' like  other  debts  and  had  none  of  the  attributes  of  **'  immova- 
bility."  The  owner  may  be  compelled  to  go  to  the  debtor  state  to 
get  what  is  owing  to  him,  but  that  does  not  affect  his  citisensbip  or 
his  domicile.  The  debtor  state  is  in  no  respect  his  sovereign,  neither 
has  it  any  of  the  attributes  of  sovereignty  as  to  the  debt  it  owes, 
except  such  as  belong  to  it  as  a  debtor.  All  the  obligations  which 
rest  on  the  holder  of  the  debt  as  a  resident  of  the  state  in  which  he 
dwells  still  remain,  and  as  a  member  of  society  he  must  contribute 
his  just  share  towards  supporting  the  government  whose  protection 
he  claims  and  to  whose  control  he  has  submitted  himself. 

It  is  true,  if  a  state  could  protect  its  securities  from  tazadon 
everywhere,  it  might  succeed  in  borrowing  money  at  reduced 
interest ;  but  inasmuch  as  it  cannot  secure  such  exemption  outside 
of  its  own  jurisdiction,  it  is  compelled  to  go  into  the  market  as  a 
borrower,  subject  to  the  same  disabilities  in  this  particular  as  indi- 
viduals. While  the  Constitution  of  the  United  States  might  have 
been  so  framed  as  to  afford  relief  against  such  a  disability,  it  has 
not  been,  and  the  states  are  left  free  to  extend  the  comity  which  is 
sought,  or  not,  as  they  please. 

Taxation  of  the  debt  within  the  debtor  state  does  not  change  the 
legal  ntu9  of  the  debt  for  any  other  purpose  than  that  of  the  tax 
which  is  imposed.    Neither  does  exemption  from  taxation. 

The  judgment  is  affirmed. 


There  never  was  any  doubt  that 
immoTable  properties  in  a  state,  or 
properties  permanently  located  in  a 
state,  were  subject  to  the  lex  ret  tittgf 
and  were,  therefore,  taxable  by  such 
state:  9  Domat's  Ciyil  Law  by  Stra- 
han,  2d  «K,  p.  830,  sect.  7  ;  Frel-e  v. 
Lord  Carbcry,  16  Eq.  Coses  466,  467. 
**  Movablefi,  devoted  to  a  purpose  which 
binds  them  ns  fixtures  in  a  particular 
place,"  are  not  exceptions  to  this  rule : 
Savi^y  on  Conf.  of  Laws,  by  Uuthne, 


2d  ed.,  London,  ISSO,  p.  ISO ;  for  saeli 
profjerties  form  parts  of  the  proper 
wealth  of  the  state  in  which  they  are 
fixtures,  and  are  subject  to  the  lex  rei 
nta:  Green  r.  Van  Buskirk,  7  Wall. 
150.  But  it  may  certainly  be  insisted 
that,  in  the  United  States  and  in  Eng- 
land, it  is  a  settled  rule  of  public  law, 
that  all  movable  properties  belonging  to 
a  resident  of  a  state,  which  are  not  so 
located  in  another  state  as  to  form  part 
of  its  proper  wealth,  have  no  other  tihiM 
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Asn  die  domicile  of  their  owner :  Tap- 
pan  T.  Merchants*  Nat.  Bank,  19  Wall. 
499 ;  Ilayt  v.  Sproffve^  103  U.  S.  630, 
631  ;  5<//  V.  Wartwick,  1  H.  Bl.  690; 
Tn  re  Ewin,  1  Cr.  &  J.  155  :  Birtwhieth 
T.  VardUl,  2  CI.  &  F.  575  ;  TAomm* 
T,  Ado.  General,  IS  Id.  17,  20;  In  re 
Cigala  Settlement,  L.  R.,  7  Ch.  DW.  356, 
357 ;  Story  on  Conf.  of  Laws,  7th  ed., 
sects.  379-361 ;  3  Barge  on  Col.  and 
For.  Law  749-751  ;  4  Phill.  on  Inter- 
national Law  37.  Savigny  admits  that 
this  is  the  American,  English  and 
French  doctrine :  Savigny  on  Conf.  of 
Laws,  br  Gathrie,  London,  IbM),  9d  ed. 
138. 

The  debts  dne  by  a  prirate  corpora- 
tion, created  in  one  state  to  a  citisen  of 
another  state,  are  the  property  of  the 
person  to  whom  they  are  dne :  1  Bell's 
Comm.,  6th  ed.,  510.  8uch  debts  can 
haTe  no  situs  separate  from  the  domicile 
of  the  creditor :  Story  on  Conf.  of  Laws, 
7th  ed.,  sects.  362,  362  a,  399  ;  Than^ 
son  r,  Adv,  General,  12  CI.  ft  F.  17. 
They  can  be  taxed  in  his  hands  only : 
BaHroad  Co,  r.  Jackson,  7  Wall.  267 ; 
State  Tax  on  Foreign  Held  Bonds,  15 
Id.  320 ;  Mwrag  ▼.  Charleston,  96  U. 
S.  445  ;  Kirtland  v.  HotchkisSy  100  Id. 
498,  499.  The  situs  of  snch  debts  is  not 
separated  from  the  domicile  of  their 
owner  by  any  form  of  security,  applica- 
ble to  sndi  debts,  which  may  have  been 
giTen  to  the  creditor  or  created  for  his 
benefit :  Kirtland  t.  Botchkiss,  100  U. 
8.  491,  492 ;  nor  by  the  fact  that  snch 
debts  are  made  payable  in  the  state  in 
which  the  obligations  were  created,  and 
not  at  the  domicile  of  the  creditor: 
Kirdand  ▼.  Botchkiss,  supra:  nor  by 
any  obligation  which  may  exist  to  make 
formal  transfer  of  them  in  a  particular 
manner,  <«  at  a  particular  place;  or 
by  die  fact  that  the  registry  of  such 
assignments  is  required  to  be  made  or 
kept  in  a  particular  place  :  United  States 
T.  Oftts,  I  Sumn.  143-149  ;  Black  v. 
Zaeharie,  3  How.  513  ;  Dewing  v.  Perdi' 
csaries,  96  U.  S.  196 ;  Johnston  r.  Lq/lin, 


103  Id.  804  ;  Baltimore  Citg  Ihss.  Rg. 
Co.  r.  Sewell,  35  Md.  238;  Angell 
ft  Ames  on  Corp.,  8th  ed.,  sect.  354 ; 
Thomson  r.  Adv.  General,  12  a.  ft  F. 
17  ;  In  re  CigaUd's  Setdemicnt,  L.  B.,  7 
Ch.  Div.  356,  357. 

The  debts  due  by  states,  conndes  and 
ddes  are  not  exceptions  to  the  role 
applicable  to  debts  dne  by  prirate  cor- 
porations. When  states  have  created 
debts  for  constitutional  purpoees,  and 
eontracted  to  repay  them  with  interest, 
or  when  municipal  organisations,  acting 
under  sufficient  antbority»  bare  created 
debts  for  such  purposes,  and  haTe  con- 
tracted to  repay  them  with  interest, 
they  have  not  exercised  any  torereign 
powers  :  U.  S.  Bank  v.  Planters*  Bank, 
9  Wheat.  907  :  Mwrrag  ▼.  Ckarleston, 
96  U.  8.  445.  They  have  exercised 
the  ordinary  corporate  power  of  borrow- 
ing money,  in  the  open  market,  upon 
terms  agreed  upon  between  diem  and 
those  who  loaned  such  money.  The 
obligations  which  they  have  given  for 
the  payment  of  the  interest  and  principal 
of  the  debts  thus  created  to  any  lender 
resident  in  the  state  or  municipality 
which  has  borrowed  such  money,  ore 
properties  in  the  hands  of  such  resident, 
which  the  particular  state  or  municipality 
may  ux  as  part  of  his  wealth :  Murray 
V.  Charleston,  supra ;  In  re  Cigala's  Set- 
tlement,  L.  R.,  7  Ch.  Div.  357.  Snch 
state  or  municipality  cannot  provide  by 
legislation  for  collecting  any  tax,  which 
it  may  impose  on  such  property,  by  with- 
holding from  the  creditor  part  of  the 
interest  or  principal  which  it  had  stipu- 
lated to  pay  him ;  because  such  legisla- 
tion or  metliod  of  collection  would 
impair  the  obligation  of  its  contract, 
which  was  to  pay  to  the  creditor  the 
interest  and  principal  in  solido  :  Murray 
V.  Charleston,  supra.  But  it  may,  while 
leaving  the  obligation  of  its  contract 
wholly  untouched,  direct  that  the  pro- 
perty which  it  has  thus  created  should  be 
valued  by  some  sufficient  standard,  ai 
the  property  of  any  holder  residing  in 
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the  sUte  or  manicipality  crcAting  the 
debt,  and  may  subject  it,  in  common 
with  other  similar  property  owned  by 
residcntK  of  such  state  ur  municipality^ 
to  such  taxes  as  it  may  be  authorized  to 
impose  for  the  sup])ort  of  its  govern- 
ment. A  state  or  municipality  can  exer- 
cise this  power  in  such  case,  liccause  a 
debt  due  to  a  person  living  within  its 
boundaries,  follows  the  person  of  the 
creditor,  and  such  creditor  is  a  resident 
within  its  territorial  limits:  Railroad 
Co,  V.  Jackton,  7  Wall.  267  ;  State  Tax 
on  Foreign  Ueld  Bonds,  15  Id.  320; 
Murray  v.  Charleston,  96  U.  S.  445  ; 
Kirtland  v.  Uotchkiss,  100  Id.  498,  499  ; 
Jlojft  T.  Sprague,  103  Id.  630;  In  re 
Ewin,  1  Cr.  &  J.  155 ;  TTumuon  x. 
Adv,  General,  12  CI.  &  F.  17,  80;  In 
re  CigaUCs  Settlement,  L.  R.,  7  Ch. 
Div.  357 ;  1  Jarman  on  Wills  (Ran- 
dolph &  Talcott)  4.  But,  if  the  creditor 
is  not  a  resident  of  the  state  or  municipal 
corporation,  exercising  the  taxing  power, 
then  sucli  state  or  municipality  cannot 
direct  sucli  property  to  be  valued  to  the 
creditor  or  subject  it  to  taxation ;  be- 
cause the  particular  property  follows  the 
periion  of  the  creditor,  and  such  creditor 
is  not  subject  to  the  jurisdiction  of  the 
indebted  <:ratc  or  municipality.  Sec 
cases  Inst  cited. 

Where   then  can    such  property,   so 
owned,  be  taxed  ? 

*'  For  all  national  purposes,  embraced 
by  the  Federal  Constitution,  the  states 
and  the  citizens  thereof  arc  one,  united 
under  the  same  sovereign  authority,  and 
governed  by  the  same  laws.  In  other 
respects,  the  states  are  necessarily 
foreign  to  and  independent  of  eaci4 
otlicr  :'*  Buckncr  v,  t^nley  if  Van  Lear, 
2  Pet.  590;  Dickins  v.  Bcal,  10  Id. 
579  ;  Bank  of  United  Staiei  v.  Daniel, 
12  Id.  53;  and  may  tax  all  persons 
within  their  respective  jurisdictions,  and 
all  property  bclongin;;  to  such  persons 
within  such  respective  jurisdictions, 
which  is  not  expressly  or  by  necessary 
implication,  withdrawn  from  their  tax- 


ing power  by  the  Constitation  of  the 
Unitetl  States  :  Tapjwn  v.  JUtrck.  iVcrf. 
Bank,  19  Wall.  499  ;  City  of  New  York 
V.  Miln,  11  Pet.  138;  Tranftportation 
Co,  v.  Wheeling,  99  U.  8.  279,  281, 
282;  Hoyt  v.  S}yragite,  103  Id.  630. 
The  states,  though  foreign  and  inde- 
pendent of  each  other  in  the  administra- 
tion of  their  domestic  affairs,  bare  been 
brought  into  the  closest  possible  ooimec- 
tion  by  that  provision  of  tlic  Federal 
Constitution,  which  declares  that  the 
citizens  of  each  state  shall  Ix*  entitled 
to  all  privileges  and  immunities  of 
citizens  in  the  several  states :  Const. 
U.  8.,  art.  4,  sect.  2.  Whatever  may 
be  the  precise  scope  of  this  provision 
iMcCready  y.  Virginia,  94  U.  8.  895), 
it  cannot  be  doubted  that  it  confers  apon 
every  citizen  of  each  state  the  rig^t  to 
acquire  property  in  every  other  state, 
and  imposes  on  him  die  obligation  to 
hold  such  property,  if  it  remains  per- 
manently within  the  jurisdiction  of  the 
state,  in  which  it  was  acquired,  subject 
to  the  taxing  jurisdiction  of  such  state ; 
but  if  it  does  not  remain  %vithin'  such 
jurisdiction,  bnt  follows  the  person  of 
its  owner,  to  hold  it  subject  to  the  tax- 
ing jurisdiction  of  tlic  state  of  which  he 
is  a  citizen.  If,  therefore,  the  creditor 
of  a  particular  state  or  municipal  organ- 
ization, who  does  not  reside  within  the 
territory  of  the  indebted  community, 
cannot  be  taxed  by  it,  because  the  debt 
due  to  him,  which  he  had  the  constitu- 
tional right  to  acquire,  is  property, 
which  follows  his  person,  and  he  is  a 
resident  of  another  state,  surely  the 
state  of  which  he  is  a  resident  can 
direct  that  such  property,  so  owned, 
shall  be  valued  to  him,  and  lie  taxed  as 
a  part  of  his  wealth  in  the  state  of 
which  he  is  a  resident.  If  the  state  of 
which  such  person  is  a  resident  cannot 
tax  such  property  as  a  portion  of  his 
wealth,  no  other  state  can  tax  it.  The 
owner  of  snch  property  is  not  within 
the  jurisdiction  of  ony  otiier  state,  and 
the  property  which  he  owns  has  no  sihis 
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In  «ny  other  state.    It  ivould  follow, 
therefore,  that  if  the  state  in  which  the 
holders  of  tiie  obitf^ations  of  other  states 
aiid  of    municipalities    iu  other  states 
reside,  cannot  tax  sucli  properties,  they 
arc,  in  effect,  exempted  from  taxation, 
except  when  tliey  are  held  by  a  resident 
of  the  state  by  whose  laws  the  issae  of 
snch  obligations  was  aathoriaod.     Such 
a  conclusion  certainly  could  not  be  pro- 
perly sanctioned.     It  serves  no  purpose 
to  say  that  the  imposition  of  such  a  tax 
upon  the  bonds  of  other  states,  owned 
by  residents  of  the  taxing  state,  impairs 
the  borrowing  powers  of  the  states  which 
issued   the  obligations  in    snch  taxing 
state.     To  this  it  would  be  sufficient  to 
reply,   that  the  right  of  any  state  to 
create  a  movable  property,  exempted 
from  taxation,  even  when  it  formed  part 
of  the  wealth  of  other  states,  would  yet 
more  seriously  impair  the  taxing  powers 
of  odier  states.    A  state  which  taxes  the 
bonds  of  other  states  or  of  municipali- 
ties, created  by  other  states,  when  such 
bonds  are  owned  by  a  resident  of  the 
taxing  state,  impairs  no  power  which 
the  indebted  states  or  municipalities  may 
exerxrise  within   their   respective  terri- 
torial limits.    It  exercises  only  the  unde- 
niable and  unlimited  jurisdiction  which 
it  possesses  over  oil  persons  and  things 
within  its  own  territorial  limits  in  a  case 
in  which  such  jurisdiction  has  not  been 
abridged    by  the    Constitution    of   the 
United  States :    CiVy  <\f  Kew  York  v. 
MUne,    atpra;    Transportation    Co.    v. 
Wheelmfj,  99  IT.  S.  281,  283;  Const. 
U.  S.,  10th  Amendment.     Every  state 
has  a  right  to  repair,  as  far  as  it  can, 
the  loss  of  taxable  wealth,  caused  by  the 
withdrawal  from  its  own  territories  of 
capital  belonging  to  a  resident,  by  the 
taxation  of   the  property  which    such 
resident  has  brought  within  its  limits 
in  exchange  for  the  capital  with  which 
he  has   parted.    If  any  possible    loss 
occurs  to  an  indebted  state  because  of 
the  exercise  of  the   taxing  power  of 
another  state  over  its  bonds,  when  the 


property  of  a    resident  of  the  taxing 
state,    it    is    certainly  damnum    ahmrjjue 
injuria.     It  is  the  exercise   of  a   right 
by  the   taxing  xiatc,    which  causes   no 
more  detriment  tlian  is   necessarily  the 
result  of  an  artificial    form  of  govern- 
ment and  of  conflicting  public  interests  : 
Cooley  on  Torts  81  ;  Weeks  on  Dam. 
Abs.  Inj.    16  ;  Sedgwick  on  Meas.  of 
Dam.,  6th  ed.,  28 ;  Ihiter  v.  Bravcny  5 
East  131.     Bonds  issued  by  the  United 
States  have  their  situs  at  the  residence 
of  their  owner,  but  they  are,  of  course, 
excepted  from  the  taxing  power  of  any 
state.     Altliough  the  govcniment  of  the 
United   States  is   possessed   of  limited 
powers,  it  hs!*  supreme  authority  so  far 
as  its  sovereignty  extends  :   Tennessee  v. 
Davis,  100  U.  8.  263  ;   Bhode  Island  v. 
Massachusetts^   12  Pet.   729.     No  sUte 
can  interfere  with  the  operation  of  these 
powers,  or  impose  the  sm.ille>t  restraint 
upon  their  use :    Tranxportaticn  Co.   v. 
Wheeling^   supra ;    Tennessee  v.   Davis, 
supra.    The  United  States  is  cmpoxvered 
by   the   federal   Constitution  to  borrow 
money  for   the   prescrilieil    n«cs  of  the 
government,  ond  may  issue  its  bonds  as 
evidences  of  its  indebtednct-s,  showing 
the  terms  upon   which    the   particular 
debts  were  contracted.     As  the  federal 
government  is  supreme  in  the  powers 
which  it  possesses,  it  is  not,  of  course, 
subject,  in  any  particular,  to  the  powers 
of  state  governments.     A  state,  there- 
fore, cannot  tax   the  money  which  the 
federal  government  hns   borrowed,  and 
for  which  it  has  jriven  its  bond?,  though 
snch  borrowed  moncv  mav  nrtnallv  re- 
main  within  its  territorial  jurisdiction, 
because  it  is  the  property  of  the  federal 
government.    It  cannot  tax  the  instru- 
ments  which   evidence   the  debts   thus 
created   and   promism  their   repayment, 
although   these  belong  to  residents  of 
such   state,    because    such    instruments 
were   executed   bv  nn   authoritv  aliove 
its  own,  whose  contracts  it  cannot  sub- 
ject to  its  taxing  power,  even  though 
such  contracts  are  in   themselves  pro- 
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pert/.  It  cannot  tax  the  credits  eri- 
denced  by  such  contracts  as  separate 
properties,  because  until  the  contracts 
are  terminated  by  the  payment  of  the 
money  due  under  them,  the  credits  are 
inseparable  from  the  instruments  which 
secure  them.  In  a  word,  it  cannot  tax 
these  bonds,  because  they  are  operations 
of  a  government  superior  to  itself,  over 
which  it  cannot  exercise  jurisdiction  or 
control  in  any  form :  McCuUoch  t. 
Maryland,  4  Wheat.  405,  429,  482, 
435 ;  Wealon  t.  City  of  CkarleMom,  2 
Pet.  466,  469 ;  Tennessee  t.  DaviSf 
supra.  None  of  these  reasons  apply 
to  the  taxation  by  states  of  the  obliga- 
tions of  other  states,  or  of  municipalities 
in  other  states,  belonging  to  residents  of 
the  taxing  states,  because  *'the  power 
in  the  states  to  tax  for  the  support  of 
the  state  authority  reaches  all  the  pro- 
perty within  the  state  which  is  not 
properly  regarded  as  the  instrument  or 
means  of  the  federal  government: 
Transportation  Co,  v.  Wheeling,  supra. 

These  considerations  induced  the  be- 
lief that  the  Supreme  Court  would  not 
adhere  to  its  dictum  in  7%e  Foreign  Held 
Bond  Case,  15  Wall.  324,  that  the  tax- 
able situs  of  state  and  municipal  securi- 
ties, was  the  situs  of  the  respective 
debtor  communities.  It  departed,  in- 
deed, from  that  dictum  when  in  Murray 
V.  Charleston,  96  U.  S.  445,  it  limited 
the  exercise  of  the  taxing  power  of  the 
states  to  such  portions  of  their  debts,  as 
were  owned  by  creditors  living  within 
the  jurisdiction  of  the  taxing  states. 

The  theory  that  the  locality  of  indebted 
states  and  cities  fixed  the  situs,  as  prO'- 
perty,  of  the  evidence  of  debt  which 
they  issued,  seems  to  rest  upon  a  dictum 
of  Lord  Maksfield  in  Robinson  t. 
Bland,  2  Burr.  1079  ;  s.  c,  1  W.  Black. 
246,  cited  In  Story  on  Confl.  of  Laws, 
7th  ed.,  sect.  383.  This  was  an  action 
on  a  bill  of  exchange,  given  for  money 
lost  at  play  in  Paris.  The  bill  was 
drawn  by  the  loser,  when  in  Paris,  on 
himself  in  England  in  favor  of  the  win- 


ner of  the  money.  Lord  Mavbfibld, 
in  the  course  of  his  opinion,  said,  by 
way  of  illustration  :  "In  every  dispo- 
sition or  contract,  where  the  subject- 
matter  relates  locally  to  EngUnd,  the 
law  of  England  must  govern,  and  mm 
have  been  intended  to  govern.  Tbas,  a 
conveyance  or  title  of  land,  a  oMrtpige, 
a  contract  concerning  stocks,  Boit  all 
be  sued  upon  in  England  ;  and  tbe  local 
nature  of  the  thing  requires  them  to  be 
carried  into  execution  according  to  tin 
law  here."  In  the  caae,  as  reported  fa 
1  W.  Black.  246,  the  words  «aad  kj 
Lord  Mahsfisld  are  stated  to  have 
been,  ''so  stock  jobbing  contracts  and 
the  statutes  thereupon  have  refcwnice 
to  our  local  funds."  That  opinion  wss 
delivered  in  17C0.  8o  far  as  it  relates 
to  the  funded  debt  of  England,  its  lan- 
guage must  be  interpreted  with  strict 
reference  to  the  nature  of  that  landed 
debt,  as  it  existed  when  the  opinion  wss 
rendered.  The  funded  debt  of  Eng- 
land, at  that  time,  was  made  np  of 
debts  contracted  by  the  government  at 
different  periods,  evidenced  by  annvities 
charged  upon  particular  branches  of  Iks 
public  revenue  for  a  period  of  time,  or 
in  perpetuity :  Smith's  Weslth  of  Na- 
tions, book  5,  c.  3  !  I  Bell's  Ccmtm,  Mi 
ed.  523 ;  McCuUoch  on  Taxation  and 
Funding  455  ;  WiDiams  on  Pers.  Prop., 
4th  Am.  ed.  200.  It  is  perfectly  tme 
that  such  annuities,  when  they  were  first 
created,  were  considered  in  England  to 
be  real  property,  descendible  to  ihb 
heir :  In  re  Ewin,  1  Cr.  lb  J.  155. 
Lord  Habdwicke,  as  late  as  1750, 
considered  them,  apparently,  as  personal 
inheritances,  which  the  law  suffered  to 
descend  to  the  heir :  Stafford  v.  Buck' 
ley^  2  Yes.,  Sr.,  Belt's  ed.  178,  17t. 
In  Scotland  they  were  regarded  ^vasi 
feuda,  because,  by  tibeir  yearly  produce, 
they  bore  some  resemblance  to  perma- 
nent rights:  2  Bell's  Comm.,  6th  ed. 
717  ;  1  Ersk.  Law  of  Scot.,  1871,  285. 
The  inclination  to  treat  such  annuities 
as  realty  was  naturally  strong  in  Soot- 
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Und,  bocansc  there,  bj  ancient  law,  all 
personal  oblipation^i,  bearing  interest 
until  their  matnrity,  were  considered 
heritable:  1  Ersk.  Law  of  Soot.,  SS6, 
287.  It  is  possible  that  the  Scotch  mle 
and  the  opinion  of  Lord  Habdwicxb 
in  Stafford  v.  Biidk/ejr,  abore  referred 
to,  snjsgested  the  illnsnration  which  Lord 
Mahsvield  tt5ted.  However  that  maj 
be,  it  is  quite  certain  that  later  aathori- 
ties  lead  to  oonclnsions  yerj  dllferent 
from  those  which  have  been,  more  than 
once,  drawn  from  what  was  said  by  Lord 
liAirariBLD  in  the  case  of  Rofmtson  t. 
Biandj  already  cited .  Under  (he  Legacy 
Dnij  Act  of  36  Geo.  3,  c.  58,  the  dntj- 
wu  made  chargeable  npon  the  legacy : 
Flood  on  Wills  of  Pers.  Prop.  608. 
Unless  the  fund,  constitnting  the  legacy, 
was  in  Great  Britain,  the  duty  did  not 
attach:  In  re  Ewin,  1  Or.  &  J.  151 ; 
Thgmwm  T.  Adv.  General^  IS  CI.  k  F. 
17.  The.sidif  of  ihe  fund  wis  always 
the  material  inquiry.  The  domicile  of 
the  penoQ  bequeathing  the  legacy  estab- 
lished the  titHB  of  the  legacy  for  pur- 
poses of  taxation  :  Attomejf-Genmral  t. 
/M€S,  3  CI.  ft  F.  48;  T%m§(m  t. 
Adv.  Otneraly  IS  Id.  17 ;  Arnold  r, 
Arnold,  S  Myl.  ft  Cr.  S56 ;  Waliaee  t. 
Attorney  General,  1  Ch.  App.  Cas.  4  ; 
Attomey-Genertd  v.  Napier,  6  Exch. 
(Wels.,  H.  ft  6.)  S19-SS8.  in  the 
leading  case  of  In  re  Ewin,  1  Cr.  ft  J. 
151,  the  testator,  who  was  domiciled  in 
England,  died  possessed  of  considerable 
property  in  the  American,  Austrian, 
French  and  Hussian  funds,  which  ftands 
were  transferable  and  the  diridends  pay- 
able in  those  respectire  countries  only. 
The  executor  was  called  on  to  give  an  ae» 
count  of  the  legacies  and  property  of  Ae 
testator,  and  to  pay  the  legacy  duties. 
Brongham,  of  counsel,  contended  that 
the  property  was  in  the  nature  of  real 
property ;  and  that  it  was,  at  all  events, 
local  property,  being  payable  and  trans- 
ferable only  in  the  countries  in  which 
the  funds  were.  Batlbt,  B.,  in  de- 
fiTeringhis  opinion,  pp.  153-155,  said, 
Vol..  XXX.- 


that  the  will  operated  npon  tlist  which 
**  throughout,  in  my  opinion,  ia  English 
personal  property.  It  was  pressed  by 
the  counsel  that  this  property  was  to  be 
considered  as  being  in  the  country  in 
which  it  was  real  property.  There  is 
nothing  in  any  part  of  the  afBdarits  to 
show  that  such  was  the  character  that 
property  belonged  to  it ;  but  some  reli- 
ance was  placed  upon  analogy  between 
the  case  of  this  property  and  property 
in  the  English  funds,  which,  in  the  croa< 
tion  of  those  funds,  might  originally  be 
considered  as  being  real  property  and 
descendible  to  the  heir,  but  which,  yery 
soon  af^erwardft,  was  considered  to  be 
personal  property,  and  not  descendible 
to  the  beir,  but  to  go  as  personal  pro- 
perty would  go.  Docs  it  follow,  because 
the  English  funds  were  originally  con- 
sidered as  real  property,  that  the  French 
and  American  and  Kussian  funds  were 
also  so  considered  ?»»♦♦♦  •*  |f  \x  is 
not  real  estate,  it  is  personal  estate ; 
and  if  it  is  personal  estate,  is  it  in  any 
respect  to  be  considered  different  from 
personal  property  abiding  in  this 
country  r  There  is  no  doubt  but  that 
the  amount,  when  you  are  receiying  the 
diyidends,  will  be  payable  in  the  place 
in  which,  by  the  constitution  of  these 
funds,  the  diyidends  are  payable ;  and 
that  will  be  America,  Paris  or  6c. 
Petersburg.  But  you  are  not  to  look  at 
the  place  where  the  thing  is  payable  or 
transferable ;  but  when  once  you  haye 
ascertained  that  it  is  personal  estate, 
then  you  are  to  ascertain  what  arc  the 
rules  of  law  with  regard  to  pentonal 
estate  ;  that  personal  estate  being  at  the 
time  not  locally  in  this  kingdom,  but 
being  at  the  time  locally  situated 
abroad.'*  It  was  thereupon  (page  156), 
OODdnded  that  the  foreign  funds,  which 
were  the  subject  of  the  controversy, 
were,  in  fact,  English  personal  property, 
upon  which  legacy  duties  were  charge- 
able. The  case  In  re  Ewin  was  pointedly 
referred  to  and  approyed  in  the  case  of 
Tkomwon  y.  Adv,  General,  IS  CI.  ft  F. 
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17,  20,  22,  24,  25,  26,  Lord  Bboiohak 
concurring  in  the  opiiiion  (p.  24).  Under 
the   Sun-rssion    ]>utv  Act   of   16  &  17 

m 

Vict.,  c.  51,  sect.  42,  the  duty  imposed 
was  a  first  clmrgc  on  the  interest  of  tlic 
successor  in  all  the  real  and  personal 
property,  in  respect  whereof  such  duty 
was  aj»sessed,  while  it  remained  in  tlic 
ownership,  or  control  of  the  sucoessor. 
The  act  applies  to  tlus  whole  United 
Kingdom,  but  not  to  any  country  beyond 
those  realms  :  WaUacer.  Attomejf'Gene- 
rvi/,  L.  H.,  1  Ch.  Ap.  7  (1865).  In 
re  Cigala's  Stttlfnwnt  Tmsis,  L.  R.,  7 
Ch.  Dir.  351,  the  latest  case  bearing 
upon  the  ({uestiou,  the  facts  were  tliese. 
An  Englisii  woman,  owning  English 
funds,  French  rentes  and  sliares  in  the 
Bank  of  France,  and  being  about  to 
marry  an  Italian,  assigned  these  pro- 
perties to  four  trustees,  three  of  whom 
were  Englishmen,  upon  trusts,  after  tlie 
death  of  the  survivor  of  tlie  husband 
and  wife,  for  tlie  children  of  the  mar- 
riage. When  the  controversy  arose,  all 
the  trustees  were  Englishmen.  Both 
parents  died  leaving  children,  who  were 
domiciled  Italian  snhje<*t9.  The  qucs- 
tiiMi  was,  wliethcr  the  property  in  ques- 
tion was  linlile  to  the  English  succession 
tax.  The  fixed  Ujcalilv  of  the  French 
rentf^wa^  relied  on  by  counsel  (p.  354). 
But  it  wn«  lieM  by  Jk.<»'»ki.,  M.  K.  (pp. 
355,  356,  357),  thnt  the  pro|)erties  in 
question  wire  niovalde  properties ;  thnt 
tiie  (nvuer>hip  i>f  the  properties  being  in 
IterMiiis  sulijoct  to  British  jurisdiction, 
and  the  f'onim  for  deeliling  ui)on  the 
claims  of  the  cliildren  being  n  Britis^h 
court,  and  tiie  properties  being,  in  fact, 
En;:li«^h  property,  the  crcwn  was  entitled 
to  tlic  fiuecession  tax. 

It  is  proi>cr  to  note,  at  this  point,  thnt 
the  eftses  of  Attomfy- General  v.  Cockerelly 
1  Price  16 J,  and  Attorney- Generul  v. 
Heal  son  J  7  Id.  560,  %vhich  have  some 
rcl8tit)n  to  tlie  questions  involved  in  this 
case,  were  overruleil  by  Attorney -General 
T.  Forhets,  2  CI.  &  F.  80;  Arnold  v. 
AmoldjM  Myi.  &,  Cr.  272  ;  In  re  Coales, 


7  M.  &  W.  394,  and  by  TknmMm  r.  ild- 
voctUe-Generttl,  12  (1.  &  F.  23. 

Tlic  reasoning  of  Mr.  Wlmrrou  (Con- 
flict of  Law>,  N-cts.  297-311),  and  the 
rule  laid  down  by  him,  se<-t.  311,  is  )4ip- 
posed  to  he  at  variance  with  tlic  audiori- 
ties  which  I  liave  cited,  aud  with  the 
conclusions  drawn  from  them. 

Mr.  Wharton  says,  bcct.  311,  tliat  the 
rule  of  international  law  may  be  thus 
stated:  "Movables,  when  not  massed 
for  the  purposies  of  succewion  or  mar- 
ria^  transfer,  and  when  not  in  transit, 
or  following  the  owner's  person,  are 
governed  by  the  lex  mVmj,  except  so  far 
as  the  parties  interested  may  iselect  some 
other  law.*'  Iliillimore,  alluding  to  the 
very  rule  stated  by  Wharton,  says,  that, 
whatever  may  he  the  merits  of  tlie  doc- 
trine, the  time  for  adopting  it  can  hardly 
ue  said  to  have  yet  arrived  :  4  lliill.  on 
Intcmat.  Law  37  ;  Story  on  Conflict  of 
Laws,  7th  ed.,  sects.  379-381.  No  rule 
is  of  vulue,  which  fails  to  supply  tlit 
means  of  ascertaiuing  with  precision, 
tlie  subject-matter  to  which  it  is  applica- 
ble. Mr.  Wharton  excepts  from  the 
operation  of  tlie  lex  rei  sittr  goods  which 
follow  the  person  of  the  owner,  without 
incorporating  in  his  rule  any  method  of 
determining  what  movables  have  this 
(piality,  and  wlmt  movables  must  be  con- 
sidered as  devdteil  to  a  pnqiose,  which 
binds  them  as  fixtures  to  a  particular 
place  :  Suvigny  on  Conflict  of  I^ws  by 
Guthrie,  London.  1880,  p.  180.  So 
much  of  his  rule  as  is  applieable  to  the 
matter  in  contnu'crsy,  amounts  to  no 
more  than  this:  *' Movables  ♦  ♦  » 
when  they  do  not  fiillow  tlie  owner's 
perM»n,  arc  p>vemed  by  the  lex  5//ws.'* 
There  certainly  can  l»e  no  question  that 
this  is  true,  but  it  does  not  give  any  help 
in  reaching  a  conclusion  in  this  case. 
As  the  author  bases  his  reasoning  to  a 
large  extent  on  the  text  of  Savigny,  it 
would  seem  that  he  ought  to  have  ex- 
presse<l  in  his  rule,  the  limitation  which 
Savigny  engrafted  on  the  theory  which 
he  adopted  :  Savigny  on  Conflict  of  Laws 
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by  Gndirie,  ed.  1880,  p.  180.  He  ought 
to  hare  done  more  than  this.  The  cases 
cited  show  that  movable  properties  are 
not  only  massed  for  pnrpows  of  succession 
at  the  domicile  of  the  person  upon  whom 
said  properties  legally  deToive,  but  also 
for  purposes  of  taxation :  /n  re  AV/n,  1 
Cr.  lb  J.  1 55 ;  In  re  Cigcda  SettUmeni 
TnuU,  L.  R.,  7  Chan.  Dir.  357,  and 
other  cases  already  cited.  If  these  con- 
siderations had  been  kept  in  raiud,  the 
rule  would  have  read  as  follows :  Mova- 
bles when  devoted  to  a  purpose  which 
binds  them  as  fixtures  to  a  place,  and 
when  not  massed  for  the  purposes  of 
succession,  or  marriage  transfer  or  taxa- 
tion, and  when  not  in  transit,  are  gov- 
erned by  the  ^  ret  stto.  Other  movables 
are  govemed  by  the  2er  domicilii^  except 
■o.  far  as  the  parties  interested  may  be 
competent  to  select  and  have  selected 
some  other  law. 

It  may,  some  day,  be  decided  that  the 
debts  of  states,  forming  parts  of  our 
Federal  Union,  and  of  municipal  organ- 
isations in  such  states,  have,  by  the  law 
of  nations,  their  tUva  within  the  terri- 
tory of  the  government  of  which,  in  the 
view  of  that  universal  law,  those  states 
and  municipal  organizations  form  parts. 
It  can  scarcely  be  imagined  that  a  nar- 
rower doctrine  will  ever  prevail. 

In  view  of  the  decisions  of  the  Su- 
preme Court  which  have  been  adverted 
to,  and  of  the  relations  of  the  states  of 
our  Union  to  each  other,  it  is  impossible 
to  accept  the  theory  of  Mr.  Wharton  that 
public  loans,  and  railway  and  other  secu- 
rities, are  »ubject  only  to  the  lex  rei  sites, 
as  the  correct  statement  of  the  rules  of 
international  law  applicable  to  such  cases 
in  the  United  States.  The  argument 
upon  which  he  mainly  relies,  would  not 
sapport  such  application  of  his  theory. 
The  fullest  recognition  of  the  application 
of  the  rule,  mobilia  feqwuUur  per$onam, 
to  (ho  securities  of  states  and  munici- 
palities in  states,  in  tliis  country,  would 
not  create  any  danger  that  creditors, 
dtiKus  of  other   states,   in  the   same 


Union,  might  exercise  undue  political 
influence  in  the  affairs  of  an  indcbte<l 
state :  Wharton  on  Conflict  of  Laws, 
sect.  305.  It  is  impossible  tu  f'mmo  a 
theory,  which  would  show  that  inrronse 
of  danger  to  any  state  would  rcsiill  from 
holding  that  a  debt  due  by  it,  U'lon*:!!!^ 
to  a  resident  of  another  state,  was  pro- 
perty in  such  other  state.  Nor  is  the 
principle  insisted  upon  modified  wf^en 
evidences  of  debt,  issued  by  a  state  or 
municipality,  arc  registered  by  the  debtor 
community  in  tlic  name  of  the  holders 
of  such  debts,  and  are  require<l  to  be 
transferred,  upon  a  prescribed  rr;i:isiry, 
in  the  manner  directed  by  local  law^. 
Such  debts,  when  so  registered,  would 
not  in  any  way  differ  in  tlicir  character 
of  property  from  unregistered  evidences 
of  like  indebtedness,  which  were  trans- 
ferable by  simple  endorsement,  nor,  in- 
deed, from  similar  evidences  of  debts 
payable  to  the  bearers,  or  holders  of 
such  evidences  of  debt:  In  re  Eurin,  1 
Cr.  &  J.  151.  Conditions,  regulating 
the  mode  of  transfer  of  such  securities, 
existed  in  reference  to  the  bonds  of  the 
city  of  Charleston :  Murray  v.  Charles- 
ton, 96  U.  S.  440;  but  they  did  not 
hinder  the  court  from  deciding  that  such 
bonds  luul  no  taxable  situs  within  the 
municipal  jurisdiction  of  Charleston  if 
their  owner  was  a  non-resident  of  the 
state.  The  niling  of  the  Supreme  Court 
in  Johnston  v.  Lnflin,  103  U.  S.  804, 
equally  shows  that  locol  conditions,  regu- 
lating transfers  of  incorporeal  proi>erty, 
create  no  situs  for  sneh  property. 

There  is  no  reason  why  a  debt  due  by 
a  state  to  a  citizen  of  another  state,  and 
which  is,  therefore,  the  property  of  a 
citizen  in  such  other  state,  should  be 
considered  as  property  having  its  only 
legal  situs  within  the  territory  of  the  in- 
debted state.  If  any  such  rule  is  appli- 
cable to  the  debts  of  states,  it  is  equally 
applicable  to  the  debts  of  cities  and 
counties  in  any  state.  It  cannot  ))e  sup- 
posed, that,  in  the  absence  of  any  legis- 
lation aflecting  the  question,  any  court 
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would  hold  that  the  dobt  due  by  a  cit>-, 
or  coanty,  to  a  resident  of  another  city, 
or  county,  in  the  same  state,  was  pro- 
perty which  had  become  hlendc<l  with 
the  genera]  mass  of  property  in  the  in- 
debted city,  or  county,  when  the  ci*editor 
did  not  live  in  such  indebted  dty,  or 
county  ?  And  yet,  if  the  reasoning  of 
DIT^rton  is  well  founded,  this  would  be 
the  necessary  conclusion. 

The  argument  in  favor  of  the  taxing 
power  of  a  state,  over  such  socurities,  is 
summed  up  in  a  p<irtioD  of  the  first 
maxim  set  forth  in  Story  on  Confl.  of 
Laws,  sects.  18,  23,  cited  and  adopted  by 
the  Supreme  Court  in  Hotft  v.  Sprague, 
103  U.  S.  630.  *'  Every  nation  possesses 
an  exclusive  sovereignty  and  jurisdic- 
tion within  its  own  territory.  ♦  •  »  * 
The  direct  consequence  of  this  rule  is, 
that  the  laws  of  every  state  affect  and 
bind  directly  all  property,  whether  real 
or  personal,  within  its  territory,  and 
all  persons  who  arc  residents  within 
it  whether  natural  born  subjects  or 
aliens.'* 

Tlic  argument  against  the  existence 
of  a  taxing  power  in  debtor  states,  and 
debtor  municipal  organizations  in  such 
states,  over  such  securities,  when  owned 
by  a  non-resident,  is  summed  up  in  the 
second  and  third  maxims  of  the  same 
author,  also  cited  and  adopted  by  this 
court  in  103  U.  S.  630,  631.  These 
maxims,  considered  together,  assert  that 
no  state,  or  nation,  can,  by  its  laws, 
directly  affect,  or  bind  property  out  of 
its  own  territory,  or  persons  not  resident 
therein,  unless  the  laws  of  the  country, 
in  which  such  property  is  situated,  or  in 
which  such  persons  reside,  sanction  the 
exercise  of  such  extra-territorial  power. 
These  last  maxims  are  stated,  in  another 
form,  in  Story  on  Confl.  of  Laws,  7th 
cd.,  sect.  388.  "  The  municipal  laws  of 
a  country  have  no  force  beyond  its  terri- 
torial limits  ;  and  when  another  govern- 
ment permits  them  to  be  carried  into 
cflTcct  within  her  jurisdiction,  it  does  so 
upon  a  principle  of  comity." 


It  may  be  true  that  a  general  usage, 
in   relation   to   the   situs  of   state    and 
municipal  bonds  and  evidences  of  debt, 
might,  if  it  existed  in  the  United  States, 
create  a  different  rule  from  that  sought 
to  be  maintained  upon  the  basis  of'  pre- 
vailing authorities,  bat  no  such  general 
.  usage  exists  in  this  country.     This  ia 
conclusively  proved  by  the  references 
subjoined  to  the  provisions  of  the  Codes, 
Revised  Statutes,  or  collections  of  the 
General  Statutes  of  states,  whose  legis- 
lation exists  in  a  form  permitting  con- 
venient examination.     In  the  following 
states,  as  will  appear  by  the  references 
appended,  the  bonds,  or  stocks  of  other 
states,   and  of   cities  and  counties  in 
other  states,  owned  by  residents  of  the 
respective  states,  are,  either  by  express 
designation,  or  under  the  broader  but 
equally  <iefinite  name  of  public  aecuri- 
ties,  rcquireil  to  be  valued  to  the  owner 
tliercof  in  the  state  in  which  he  resides. 
Arkansas:  Digest  of  StaC,   1874,   ch. 
116,  sect.   5047,   p.   885.      Delaware: 
Revised  Code  of  1852,  as  amended  in 
1874,  pp.  53,  54,  vol.  14  Laws,  ch.  22. 
Georgia:    Code  of  1878,  sect.  801,  p. 
142.     Indiana:  Stats.  1876,  vol.  I,  di. 
'22,  sect.  3,  p.  73.     Iowa:  Rev.  Code, 
1880,    sect.    801,    p.    192.      Kansas: 
Stats.    1876,  vol.   2,  sect.  2,   pp.  1006, 
1009.    Maine:  Rev.  Stats.  1871,  tit.  1, 
ch.  6,  sect.  5,  p.   129.      Maryland:  1 
Co<le,  art.  81,  sect.  2   (1874),  ch.  483, 
sect.  2  (1876),  ch.  260  (1878),  ch.  413 
(1880),  ch.  122.     Massachusetts:  Grcn. 
Stats.    18f)0,   ch.    11,   sect.    4,    p.   74. 
Michigan:  Compiled  Laws,   1871,   v<d. 
1,  ch.  21,  sect.  3,  pp.  359,  3C0.     Min- 
nesota: Gen.  Stat«.  1878,  ch.  11,' sect. 
1,  p.  211.     Mississippi:  1R80,  di.  10, 
sect.    468,  p.   151,  sect.  474,  p.    153. 
Missouri:  Rev.  Stats.  1879,  vol.  2,  ch. 
145,  sect.  6664,  p.   1306.     Nebraska: 
Gen.  Stats.  1873,  ch.  66,  sect.  2,  p.  897. 
New  Hampshire,  General  Laws,  1878, 
tit.   8,  ch.   53,  sect.  6,  p.   139.     New 
York:  Saxton's  Tax  Laws,    1880,  p. 
31,  Rer.  Stat.,  6th  ed.,  p.  932.    North 
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Carolnia:  Battle's  ReTisal,  1873,  ch. 
XOif  sect.  9,  sub-sect.  5,  p.  760.  New 
Jersey:  Reviston,  1877,  p.  1151,  par. 
63.  Ohio:  Rev.  Stats.  1880,  toI  1, 
tit.  13,  ch.  1,  sect.  S730,  p.  706. 
Oregon:  Gen.  Laws,  1843 — 1872,  ch. 
57,  tit.  I,  sect.  1,  p.  748.  Pennsyl- 
rania:  S  Brightlj's  Ford.  Dig.,  187S, 
p.  1386,  sect.  170.  Rhode  Island : 
Gen.  Stats.  1872,  tit.  8,  ch.  39,  sect. 
10,  p.  104.  Tennessee :  Acts  of  1879, 
ch.  281,  p.  264.  Texas :  Rct.  8tats. 
1879,  tit.  95,  eh.  2,  art.  4671,  p.  679. 
Vermont:  Gen.  Stats.  1862,  tit.  26, 
cb.  83,  sect.  4,  p.  516.  West  Virginia: 
ReT.  Stats.  1879,  ch.  186,  sect,  47,  p. 
1071.  Virginia:  Code,  1873,  tit.  12, 
ch.  99y  sect.  49.  In  the  following 
states  such  properties  are  certainly  tax- 
able, when  so  owned,  nnder  the  general 
language  of  the  taxing  laws  of  sndi 
states.  Alabama:  Code,  1876,  tit.  7, 
art.  3,  sect.  362,  p.  258.  Connecticut : 
ReTision  of  1875,  tit.  12,  ch.  1,  sect. 
14,  p.  156.  Illinois :  Rct.  Stat.  1880, 
ch.  120,  sect.  1,  p.  868.  Wisconsin: 
1878,  tit.  13,  ch.  48,  sect.  1034,  p.  339. 
The  nsage,  which  would  enable  an 
indebted  state  to  hold  out  to  citizens  of 
other  states,  who  might  purrhase  its 
securities,  immunity  of  the  property  thus 
acquired  from  taxation  bj  the  states  of 
which  thcT  were  citizens,  would  be 
fraught  with  injury  to  such  other  states. 
If  the  rule,  mobUia  aeqmintur  personam, 
ran  be  regarded  only  as  a  fiction  of  law, 
it  is  certainly  necessary  for  the  purposes 
of  justice,  in  matters  of  taxation,  that 
the  fiction  should  be  maintained,  in  order 
that  the  Tast  and  widely  diflTused  sum 


of  wealth  represented  by  the  debts  of 
states,  counties,  townships,  school  dis- 
tricts, cities  and  municipalities,  should 
be  taxed  in  the  hands  of  its  possessors 
by  the  states  in  which  such  possessors  re- 
spectively reside :  Green  y.  Van  Bu§- 
kirk,  7  Wall.  150. 

It  is  immaterial  whether  securities, 
issued  by  another  state,  or  by  a  mnnici- 
pality  incorporated  by  another  state, 
and  owned  by  a  resident  of  the  taxing 
state,  were  or  were  not  exempted  from 
taxation  by  the  state  which  authorised 
the  issue  of  such  securities.  Such  ex- 
emption can  haye  no  extra-teiTitorial 
operation:  103  U.  S.  630,  631,  except 
by  general  nsage,  or  by  a  comity  which 
had  attained  the  force  of  general  nsage. 
There  is,  of  course,  no  need  of  any 
argument  to  show  that  securities,  issued 
by  other  states,  or  by  municipal  or  other 
corporations  incorporated  by  other  states, 
are  not  exonerated  from  taxation  in  the 
state  which  exercises  this  power,  because 
such  securities  are  not  taxed  in  such 
other  state?,  under  their  general  laws, 
when  owned  by  residents  of  such  other 
states.  Eacli  state  is  free,  in  the  absence 
of  constitutional  proyision  to  the  con- 
trary, to  exempt  from  taxation  any  class 
of  property  bclongin<^  to  residents  of 
such  state,  to  which  it  may  sec  proper  to 
grant  such  immunity.  The  power  thus 
exercised  can  never  operate  beyond  the 
jurisdiction  of  the  state  exercising  it. 
No  state  can,  by  its  legislation,  4>rotcct 
from  taxation  property  within  the  juris- 
diction of  another  state,  owned  by  a 
resident  of  such  other  state. 

C.  J.  M.  GWINN. 
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The  rale  by  which  one  who  rides  in  a  private  convejaiioe  is  presamed  to  control, 
or  be  iileutified  with,  the  driver,  atid  to  have  no  right  of  action  for  any  injury  done 
him  I»y  a  collision  caosetl  by  the  driver's  negligence,  cannot  apply  to  passengers  in 
public  conveyances,  such  as  railway  cars  or  steamboats,  even  though  tliey  have 
chartered  the  conveyance. 

Hie  master  of  a  vessel  cannot  relieve  himself  of  responsibility  for  its  safe  manage- 
metit  by  siurrendering  its  control  to  a  charterer. 

Where  a  passenger  in  a  couvcyauce  can  have  no  control  over  those  in  charge  of 
it,  he  cannot  be  held  to  be  so  identified  with  them  as  to  be  considered  a  party  to 
their  negligence. 

Pnssciigers  on  a  steam  yacht  chartered  for  their  use,  but  not  under  their  control 
in  matters  of  navigation,  liave  a  right  of  action  against  its  owners  for  injuries 
caused  them  by  the  negligent  ntanagemcnt  of  those  in  charge  of  it. 

An  net  wronfrfully  done  by  the  joint  n«;ency  or  co-operation  of  several  persons,  or 
done  contemporaneously  by  them  without  concert,  renders  them  liable,  either  jointly 
or  severallv. 

If  a  passenger  ufion  otic  vesiiel  is  Injured  by  its  collision  with  another  in  conse- 
quence of  the  negligi*ncc  of  the  officers  of  both,  he  has  a  right  of  aetion  against  tbeip 
jointly,  and  it  is  for  tbe  jury  to  fix  the  liability  where  it  belongs. 

Wlicre  evidence  tends  to  make  out  a  case  for  the  plaintiff,  its  force  and  efiect  is 
for  the  jury,  and  the  Supreme  Court  will  not  attempt  to  review  or  weigh  it. 

The  Limited  Liability  Act  of  Congress  exempting  sliip-owners  from  personal  li*- 
biliiy  for  injuries  cauM'd  I>y  the  negligence  of  tlioiic  in  charge  of  their  vessels,  does 
not  apply  to  lioats  navi^rnting  streams  connecting  the  great  lakes. 

Error  to  the  Superior  Court,  Detroit. 

Alfred  Russell,  James  Caplisj  Henry  M.  Campbell  and  Henry 
M,  Duffield^  for  plaintiff  in  error. 

Wi97ier  ^  Speedy  for  defendant  in  error. 

Marston,  C.  J. — The  following  statement  of  facts  taken  from 
the  briefs  of  counsel  for  the  defendants,  is  sufficiently  fiill  and 
accurate  for  a  definite  understanding  and  discussion  of  the  legal 
questions  raised.  The  action  was  commenced  by  the  plaintiff,  as 
ndininistrator  of  the  estate  of  John  Kelley,  deceased,  to  recorer 
duinages  on  account  of  his  death  caused  by  a  collision  between  the 
steamer  "Garland,"  of  which  the  defendant,  Horn,  was  owner,  and 
the  steam  yacht  "Mamie,"  owned  by  other  defendants,  on  the 
Detroit  river,  July  2-2d  1880.  The  declaration  alleged,  in  sub- 
stance,  that  the  "  Garland"  was  going  down  the  river  upon  a 
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pleasure  excursion,  and  the  *^  Mamie"  was  coming  up,  returning 
from  a  pleasure  excursion,  and  that  Kelley  was  a  passenger  on  the 
^'Mamie'*;  that  by  failure  of  the  master  of  the  **  Garland''  to 
keep  a  proper  lookout,  and  by  his  failure  to  give  proper  signals  at 
the  proper  time  upon  the  approach  of  said  '^  Mamie/'  as  required 
by  rule  3  for  the  gcvernment  of  pilots,  and  by  reason  of  the  failure 
of  the  master  of  the  ^^  Mamie"  to  give  the  proper  signals  to  indi- 
cate upon  which  side  she  would  pass  until  the  vessels  had  ap- 
proached so  near  that  a  collision  was  inevitable,  and  by  reason  of 
the  failure  of  the  owner  and  master  of  the  ^*  Mamie"  to  keep  a 
proper  lookout  upon  said  *^  Mamie,**  said  vessels  collided,  and  said 
^'  Mamie*'  sank,  causing  the  death  by  drowning  of  said  Kelley. 

The  defendant,  Horn,  and  the  other  defendants  filed  separate 
pleas  of  the  general  issue.  The  owners  of  the  ^'  Mamie"  also  filed 
a  plea  in  abatement,  alleging  that  proceedings  had  been  com- 
menced, and  were  then  pending  in  the  District  Court  of  the  United 
States  by  them  as  owners  of  the  *'  Mamie,'*  for  the  purpose  of 
taking  advantage  of  th«  statute  of  the  United  States  limiting  the 
liability  of  vessel  owners  in  certain  cases.  And  special  notice 
of  such  proceeding  was  also  given  with  the  plea  of  the  general 
issue. 

A  trial  was  had  upon  this  plea,  and  a  verdict,  by  direction  of 
the  court,  rendered  for  the  plaintiff  thereon,  and  the  trial  there- 
upon proceeded  upon  the  plea  of  the  general  issue,  and  a  verdict 
was  rendered  in  favor  of  the  defendants.  The  case  comes  here  on 
writ  of  error,  and  the  points  relied  upon  by  the  defendants  will  be 
considered  in  order. 

The  position  taken  by  defendant,  Horn,  was,  that  the  plaintiff's 
intestate  was  a  passenger  on  the  '^  Mamie*'  at  the  time  of  the 
alleged  collision,  and  the  '*  Mamie"  having  contributed  to  the  col- 
lision, plaintiff's  intestate  must,  in  law,  be  held  to  have  been  so 
far  identified  with  those  in  charge  of  the  yacht,  that  he  could  not 
have  recovered,  if  he  had  survived,  for  an  injury  suffered  by  him 
occasioned  by  such  collision,  and  that,  under  the  terms  of  the 
chartering  or  hiring  of  the  yacht,  he  could  not  have  recovered  for 
an  injury  so  received. 

It  appeared  that  Rev.  A.  F.  Bleyenberg  had  chartered  the 
steam  yacht  "  Mamie,"  to  carry  a  party  of  altar-boys  and  othere. 
twenty-one  in  all,  and  fourteen  of  them  from  eleven  to  fifteen  years 
of  age,  from  Detroit  to  Monroe  and  back,  for  which  he  was  to 
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pay  920 ;  and  that  the  jacht  was  in  charge  of  the  master  and 
engineer  thereof  placed  there  by  the  owners.  At  the  time  of 
chartering;  the  yacht  it  was  stated  that  there  would  be  about 
twenty  persons  to  go  on  the  trip,  but  no  limit  was  placed  upon  the 
number  or  as  to  the  route  to  be  taken  in  going  to  and  returning 
from  Monroe. 

It  has  not,  and  could  not  be  claimed,  that  young  Kelley  had 
any  authority  or  control  whatever  over  the  master  or  engineer  of 
the  yacht>  or  that  he  could  have  changed  or  directed  the  moye- 
ments  of  the  yacht  in  even  the  slightest  degree.  And  while 
Father  Bleyenberg,  we  may  assume,  could  and  did  have  charge 
of  the  yacht,  as  to  the  time  of  starting,  the  number  of  passengers 
9fii  such  like«  yet,  as  to  the  due  and  proper  management  of  the 
vessel,  the  steam  she  should  carry,  the  speed  at  which  she  should  be 
run,  the  course  she  should  take  within  certain  limits,  the  rules  she 
should  observe  in  meeting  and  passing  other  vessels,  the  lights  she 
should  carry,  in  a  word,  the  laws  and  rules  applicable  to  such  crafts 
while  navigating  the  rivers  and  lakes,  were  matters  over  which 
he  could  not  rightfully  be  permitted  to  have  any  control  or  direc- 
tion whatever.  These  were  matters  which  the  master  of  the  vessel 
could  not  legitimately  turn  over  to  the  guidance  of  any  pei-son  who 
may  have  chartered  the  boat  for  a  trip  to  and  from  a  certain  point. 
Had  directions  been  given  the  master  to  run  the  yacht  ashore,  or 
upon  a  rock,  .or  to  run  down  upon  and  destroy  a  rowboat,  or  to  not 
give  and  answer  the  necessary  signals  when  approaching  another 
vessel,  or  to  not  carry  proper  lights,  clearly  the  master  would  have 
been  under  no  oblig:itions  to  obey  such  orders,  and  neither  he  nor 
the  owuvrs  of  the  vessel  could  have  justified  such  a  departure  from 
duty  by  setting  up  the  authority  or  directions  of  Father  Bley en- 
berg  tlierefor.  In  this  case  it  was  the  legal  duty  of  the  yacht  to 
carry  proper  lights  at  night,  and  to  give  and  answer  certain  sig- 
nals in  due  and  proper  time  when  approaching  another  vessel,  and 
what  the  law  had  thus  directed  to  be  done  could  not  be  varied, 
changed  or  controlled  by  any  person  who  may  have  chartered  the 
vessel  for  the  occasion.  And  where  a  person  can  rightly  have  no 
voice  or  control,  he  cannot  be  held  so  identified  with  those  in 
charge  as  to  be  considered  a  party  to  their  negligence.  It  seems 
to  me  that  any  other  rule  could  but  point  out  the  way  to  owners  of 
vessels  in  which  they  could  violate  all  rules  and  regulations  adopted 
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to  insure  the  safety  of  passengers  without  incurring  any  liability 
therefor. 

The  reason  for  holding  a  person  riding  in  a  private  conveyance 
identified  with  the  driver  thereof,  and,  therefore  affected  by  the 
negligence  of  the  latter,  cannot  fairly  be  held  applicable  in  cases 
like  the  present.  In  the  case  of  a  private  conveyance  the  driver 
is  under  the  direction  and  control  of  the  passenger,  and,  if  not,  the 
latter  may  well  decline  to  intrust  his  safety  further  in  such  con- 
veyance. When,  however,  a  person  enters  a  public  conveyance, 
and  certainly  a  railroad  train, or  a  steamboat,  he  has  no  such  con- 
trol over  the  movements  of  either,  and  whether  he  may  have 
chartered  such  conveyance  for  a  special  purpose  or  not,  yet  for  a 
faithful  observance  of  the  rules  of  law  enacted  for  the  running  or 
navigation  thereof,  he  cannot  be  held  responsible  in  a  case  like  the 
present,  where  the  master  is  not  his  servant  and  is  not  subject  to 
his  direction  or  authority. 

The  authorities  cited  by  counsel  for  plaintiff  in  error,  and  which 
decline  to  follow  Thorogaod  v.  Bryan^  8  C.  B.  115,  should  be  fol- 
lowed in  the  present  case.  The  charterer  in  this  case  did  not 
appoint  the  officers  of  the  boat,  but  was  himself,  and  those  who 
accompanied  him,  under  and  subject  to  their  power  in  the  navi- 
gation of  the  vessel ;  and  if  they,  thus  controlling  the  movements 
of  the  *'  Mamie"  while  running,  and  representing  the  owners  thereof, 
were  guilty  of  negligence  in  the  performance  of  their  duties,  those 
aboard  have  a  remedy  for  injuries  suffered  in  consequence  thereof. 
See  also  Covington  T.  Co.  v.  Kelley^  36  Ohio  St.  86. 

It  was  next  insisted  that  there  was  no  joint  liability  on  the  part 
of  the  defendants.  The  question  is  not  free  from  embarrassment, 
and  upon  a  trial  the  danger  is  that  each  defendant  is  interested 
in  endeavoring  to  throw  all  the  blame  upon  the  other,  and  perhaps 
attempt  to  prove  acts  of  negligence  not  set  forth  in  the  declaration. 
In  opposition  to  this,  it  may  be  said  that  negligence  caused  a  col- 
lision by  which  plaintiff's  intestate  was  killed,  and  that  a  remedy 
is  given  by  statute  to  recover  damages  therefor ;  that  if  separate 
actions  are  brought  different  juries  may  acquit  all  the  defendants, 
and  thus  the  plaintiff  be  defeated,  although  his  right  to  recover  be 
unquestioned.  When,  therefore,  such  embarrassments  are  likely 
to  arise  upon  the  trial,  and  bearing  in  mind  that  the  plaintiff  is 
without  fault  and  is  entitled  to  recover — at  least  we  must  so  con- 
sider in  the  discussion  of  this  question — ^is  not  the  plaintiff  who 
Vol.  XXX.- 
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has  thus  suffered  the  wrong  entitled  to  a  remedy,  and  that  the 
difficulties  and  dangers  are  to  be  thrown  upon  those  presumably 
in  the  wrong,  rather  than  upon  him  who  was  not  in  fault  ?  If,  in 
either  view,  injustice  is  likely  to  be  done,  should  not  the  defend 
ants  assume,  or  be  charged  with,  the  risk?  Is  there,  however, 
likely  to  be  any  injustice  done  in  holding  them  jointly  liable  ?  I 
think  not.  The  facts  are  likely  to  be  brought  out  in  such  a  trial ; 
neither  will  be  interested  in  keeping  back  any  thing  tending  to 
show  that  it  was  the  other  alone  that  was  in  fault ;  and  we  cannot 
assume  that  any  wilfully  false  evidepce  will  be  given  in  the  case. 
The  facts  are  quite  likely,  therefore,  to  be  fully  presented  to  the 
jury,  who  can  place  the  responsibility  where  it  rightfully  belongs, 
either  by  holding  both  liable  or  by  holding  one  party  liable  and 
acquitting  the  other. 

An  act  wrongfully  done  by  the  joint  agency  or  co-operation  of 
several  persons  will  render  them  liable  jointly  or  severally.  The 
injur}'  done  in  this  case  resulted  from  a  collision  caused  by  the 
contemporaneous  act  of  two  separate  wrongdoers,  who,  though  not 
acting  in  concert,  yet  by  their  simultaneous  wrongful  acts  put  in 
motion  the  agencies  which  together  caused  a  single  injury,  and  for 
this  the  injured  party  could  receive  but  a  single  compensation.  It 
is  a  fact  that  they  all  united  in  the  wrongful  act,  or  set  on  foot  or 
put  in  motion  the  agency  by  which  it  was  committed.  That  ren- 
dered them  jointly  liable  to  the  person  injured,  whether  the  act 
was  done  by  the  procurement  of  one  person  or  of  many ;  and  if  by 
many,  whether  they  acted  with  a  common  purpose  or  design  in 
which  thoy  all  shared,  or  from  separate  and  distinct  motives  and 
without  any  knowledge  of  the  intention  of  each  other,  the  nature 
of  the  injury  is  not  in  any  degree  changed  or  the  damages  increased 
which  the  injured  party  has  a  right  to  receive:  Stone  v.  Dickiruany 
5  Allen  30. 

In  Colcijrove  v.  N.  Y.  Cent.  <f  Hud.  River  Roilroad  Co.,  20 
N.  Y.  492,  it  was  held  that  a  passenger  injured  by  a  collision 
resulting  from  the  concurrent  negligence  of  two  railroad  corpora- 
tions could  maintain  a  joint  action  against  both.  Cooper  v.  E.  T. 
Cb.,  7«5  N.  Y.  116,  was  a  case  where  death  had  resulted  from  a  col- 
lision by  two  vessels,  and  an  action  against  both  was  maintained. 
In  my  opinion  this  action  may  be  maintained  against  the  owners 
of  both  vessels :  Hillman  v.  Newington^  23  Albany  Law  Jour. 
294. 


CUDDT  V.  HORN. 


807 


It  was  next  insisted  that  the  case  made  by  the  plaintiff  showed 
no  fault  or  negligence  on  the  part  of  the  owners  of  the  ^*  Mamie*'  that 
would  justify  a  verdict  against  them.  The  rule  must  now  be  con- 
sidered as  settled  in  this  state,  that  where  the  evidence  tends  to 
make  out  a  case  for  the  plaintiff,  the  force  and  effect  thereof  must 
be  submitted  to  the  jury,  and  that  this  court  will  not  attempt  to 
review  or  weigh  it. 

In  a  case  like  the  present  it  would  be  dangerous  in  the  extreme 
for  this  court  to  attempt  to  find  the  facts  or  to  draw  inferences  from 
the  facts  proven,  or  to  attempt  to  say  what  might  be  considered  an 
act  of  negligence  or  sufficient  evidence  thereof.  In  our  opinion  the 
case  upon  this  point  should  have  been  submitted  to  the  jury ;  and, 
in  view  of  the  fact  that  there  must  be  a  new  trial,  it  is  better  that 
this  court  should  not  enter  upon  a  discussion  of  the  facts  which 
lead  us  to  this  conclusion.  It  was  also  urged  that  this  case  came 
within  the  limited  liability  act  of  Congress,  and  that  the  defendants, 
owners  of  the  ^'^  Mamie,"  were  not  personally  liable.  The  learned 
judge  before  whom  the  case  was  tried  held  that  the  **  Mamie*'  did 
not  fall  within  the  provision  of  the  United  States  statutes,  citing  in 
support  thereof  Am.  Tran$p.  Co.  v.  Moore^  5  Mich.  368,  and  The 
Mamiej  5  Fed.  Rep.  813.  We  are  of  opinion  that  these  cases  fully 
covered  this  question,  and  that  the  view  taken  by  the  court  below 
upon  this  point  was  correct. 

As  we  have  thus  passed  upon  all  the  material  questions  raised, 
and  are  of  opinion  that  the  court  erred  upon  the  questions  desig- 
nated, the  judgment  will  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


The  other  justices  concurred. 

It  is  undoabtedly  the  law  that  the 
contribiitoi7  negligence  of  a  serrant 
wiU  defeat  the  master's  action  for  negli- 
genee  against  a  third  person :  /W«r- 
httuyk  T.  ReoBor,  9  Ohio  St.  4S4 ; 
IMdetaae  r.  Mmeral  /Wwf,  48  Wis. 
527. 

The  question  is,  what  persons  stand 
in  sodi  relations  to  the  injured  party 
that  thdr  negligence  will  be  imputed  to 
him  ?  in  other  wordfl,  who  are  his  ser- 
vants r  It  wiU  be  attempted  to  answer 
this  question : 

I.  Asto  pafalie carriers.  In  7%orogood 


▼.  Bryan,  8  C.  B.  (M.,  0.  &  Scott)  1 15, 
Thorogood  was  a  pajisiengrr  in  Barber's 
omnibus.  He  alighted  from  it  without 
requiring  it  to  be  driven  up  to  the  curb 
and  stopped.  He  was  run  down  by  a 
competing  omnibus,  owned  by  the  de- 
fendant, for  whom  there  was  a  verdict, 
on  the  ground  that  the  failure  of  the 
driver  to  draw  up  to  the  curb  and  put 
plaintiff  down  was  ooiitributi%'e  negli- 
gence impotable  to  plain  tiff  whose  ser- 
vant die  driver  was  held  to  be. 

To  the  suggestion  that  a  passenger  in 
a  public  oonvejance  has  no  control  over 
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the  driver  thus  Matle,  J. :  **  But  I 
think  that  catnuit  with  propriety  Ik  said. 
He  selcelii  the  convovance.     He  enters 

• 

into  a  contnict  with  the  owner,  whom, 
by  his  scrt'ant,  the  driver,  he  employs  to 
drive  liim.  It*  he  i;*  dissntisfieil  with  the 
mode  of  conveyanec  he  is  not  obli(^  to 
avail  himself  of  it.  According  to  the 
terms  of  his  eontrnet,  he  unquestionably 
has  a  remedy  for  any  neglijrcnce  on  the 
part  of  tlie  person  with  whom  he  con- 
tracts for  the  journey.  It  is  somewhat 
remarkable  that  actions  of  this  sort  are 
almost  invariably  brou^it  against  the 
rival  carria^  or  vessel,  which  is  only 
to  be  accounted  for  by  that  party  spint 
which  more  or  less  enters  into  every 
transaction  of  life.  If  there  is  negli- 
gence on'  the  part  of  those  who  have 
contracted  to  carry  passengers,  those 
who  arc  injured  have  a  clear  and  un- 
doubted rcmc<ly  against  them.  But  it 
seems  strange  to  say  that  although  the 
defendant  would  not,  under  the  circum- 
stances, be  liable  to  the  owner  of  the 
other  omnibus  for  any  damage  done  to 
his  carriage,  he  still  would  lie  respon- 
sible for  an  injury  to  a  passenger.  The 
passenger  is  is  not  without  remedy. 
But,  as  regards  the  present  defendant, 
he  is  not  altogether  %vithont  fault.  He 
chose  his  own  conveyance,  and  must 
take  the  consequences  of  any  default  of 
the  driver  whom  he  thought  (it  to  trust:" 
The  other  judges  concurred.  Sec  to  the 
same  effect  Armstrong  v.  Lancashire 
Railroad  Co.,  L.  R.,  10  Exch.  47  ; 
Bridge  v.  Grand  Junction  Railroad  Co., 
3  M.  k  W.  244. 

The  same  question  came  before  the 
Supreme  Court  of  Pennsylvania  in  Lode- 
hart  Y.  Liehtenthaler,  46  Penn.  St.  151. 
Lichtcnthaler  was  a  brakesman  npon 
coal  cars,  which,  while  running  npon  a 
railway,  were  derailed  by  running  over 
an  oil  barrel  negligently  placed  npon 
the  track  by  defendant,  Loekhart's,  ser- 
vants. The  defendants  set  ap  the  negli- 
gence cf  those  in  charge  of  the  train  as 
a  defence.     The  court  affirmed  the  role, 


making  liable  the  carrici*,  whose  negll 
genee  concurred  in  causing  the  injury. 
**  I    do    not     think,    however,"     said 
Thompson-,  J.,  *Mhat  the  rationale  of 
the  principle  that  concurring  Dcgiigenoe 
leaves  the  party  to  look  to  lus  own  em- 
ployee is  satisfactorily  expounded  in  the 
opinions  of  the  judges  in   Thorogood  r. 
Bryan,  viz.,  the  identity  of  the  passen- 
ger with  his  own  vehicle.     I  wonkl  say 
the  reason  for  it  is  that  it  better  accords 
with  the  policy  of  the  law  to  hold  the 
carrier  alone  responsible  in  such  circum- 
stances as  an  incentive  to  care  and  dili- 
gence.    As  the  law  fixes  responsibility 
upon  a  different  principle  in  the  case  of 
the  carrier  as  already  noticed  from  that 
of  a  party  who  does  not  stand  in  that 
relation  to  the  party  injured,  the  very 
philosophy  of  the  requirement  of  greater 
care  is,  that  he  shall  he  answerable  lor 
omitting  any  duty  which  the  law  has  de- 
fined as  his  rule  and  guide,  and  will  not 
permit  him  to  escape  by  imputing  negli- 
gence of  a  less  culpable  diaracter  to 
others,   but  sufficient  to  render    them 
liable  for  the  consequences  of  his  own. 
It  would  be  altogether  more  just  to  hcdd 
him  who  has  engaged   to  observe  the 
highest  degree  of  diligence  and  care, 
and  has  been  compensated  for  so  doing, 
rather  than   him   upon   whom  no  such 
obligation    rests,   and   who,   not   being 
compensated  for  the  observance  of  sodi 
a  degree  of  care,  acts  only  on  the  duty 
to  observe  ordinary  care,  and  may  not 
be  aware  even  of  the   presence   of  a 
party  who  might  be  injured.     This  rule, 
it  cannot  be  doubted,  will  l>e  more  likely 
to  increase  diligence  than  its  opposite, 
which  would  enable   a    negligent  -  and 
faithless    party    to    escape    the    conse- 
quences of  his  want  of  care  by  swear- 
ing it  on  to  another,  which  he  would 
assuredly  do  if  temptation  and  oppor- 
tunity offered.  As  this  view  best  accords 
with  the  law,  it  is  proof  of  the  exist- 
ence of  the  rule  itself." 

These  are  the  leading  decisions  con- 
flicting   with  the    principal   case.     In 
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Tkorogood  T.  Brjfem  the  plaintiff  got 
out  of  the  stage  in  a  crowded  street 
without  req^ring  the  drirer  to  stop 
or  poll  vp  to  the  curb.  The  de- 
cision might  well  hare  been  grounded 
upon  plaintiff's  personal  oontribntiTe 
negligenoe.  It  may  be  donbted  whether 
eren  the  English  courts  consider  the 
question  settled  bj  this  ease,  for  it  was 
dedded  upon  a  rule  to  show  caase,  a 
drcnmstaaoe  regretted  bj  one  of  the 
judgea,  yirho  said  the  subject  was  an 
important  one  and  <mgkt  to  he  d^fimkMjf 
wet  at  r«tt»  And  see  the  disparaging 
criticisms  of  the  rule  in  I  8m.  Lead. 
Cas.  ISO.  See  also  Tuff  r.  Warman^ 
S  C.  B.  N.  S.  750 ;  Waiie  r.  N.  E. 
Railroad  Cb.,  £1.»  B.  &  £1.  728 ;  Tie 
Milan f  Lush.  Adm.  888 ;  81  L.  J. 
(P.y  M.  ft  A.)  105.  And  the  courts 
of  New  York,  New  Jersey,  Kentucky 
and  Wisconsin  hare  dissented  to  it  with 
great  ability  and  rigor.    See  cases  ui/ro. 

In  affirming  that  the  reason  for  the 
rule  holding  the  carrier  alone  respon- 
sible is,  that  so  to  do  will  be  an  in- 
centire  to  greater  care  and  diligence,  the 
Pennsylvania  decision  places  the  rule 
upon  a  moch  more  solid  foundation  than 
if  it  be  merely  rested  upon  the  legal 
fiction  of  identity  of  the  passenger  with 
the  carrier.  But  where  the  concurring 
negligence  is  that  of  two  carriers,  care 
and  diligence  would  be  increased  to  a 
still  greater  degree  by  a  rule  making 
both  liable  jointly  or  sererally. 

But  the  Pennsylrania  case  seems  to 
giTe  only  a  partial  adoption  to  the  rule 
in  ThorogootPs  Ca$e,  It  holds  that  the 
negligence  which  would  be  a  defence 
must  be  directly  involred  in  the  result ; 
it  must  by  itself,  or  concurring  with  the 
defendants,  be  the  proximate  cause  of 
the  death,  and  it  is  said  that  "  running 
too  rapidly  on  a  iroad  in  bad  repair, 
driTing  instead  of  drawing  the  train," 
would  not,  abstractly,  be  such  negli- 
gence as  would  be  a  defence.  To  be 
such,  the  consequence  of  these  acts,  or 
some  of  them,  must  hare  directly  en- 


tered into  and  become  actire  agents  in 
tlic  very  disaster  itself:  Loekhart  t. 
LichtetahaUr^  46  Pcnn.  St.  151,  and  see 
Mann  v.  WUand,  4  Weekly  Notes  of 
Cases  6.  In  this  case  A.  obtained  per- 
miMion  to  ride,  and  he  did  ride  with  B. 
C.'s  dogs  frightened  B.'s  team ;  it  ran 
away  ;  A.  was  thrown  out  and  injured, 
and  sued  C.  It  was  sought  to  impute 
the  negligent  acts  of  the  driver  to  A. 
The  court  said  :  **  But  the  husband  (A.) 
had  no  control  or  authority  over  the 
driver;  nor  did  the  driver  control  the 
personal  conduct  of  the  husband.  He, 
therefore,  was  not  liable  for  the  negli- 
};ent  conduct  of  the  driver.  *  *  *  Nor  is 
it  any  defence  to  the  action  that  the  injury 
was  caused  by  the  joint  negligence  ofi 
the  driver  and  the  plaintiff  in  error  (C.) 
•  •  *  Kej^igencc,  in  a  general  sense, 
by  the  driver  woald  not  protect  the 
plaintiff  in  error  from  liability  for  a 
direct  and  proximate  injury  caused  by 
his  own  negligence." 

With  regard  to  goods,  it  is  so  estab- 
lished by  the  decisions,  that  the  contribu- 
tivc  ne{;ligcnce  of  the  carrier  bars  an 
action  by  the  owner  against  a  third  per- 
son whose  concurrent  negligence  has  also 
contributed  to  the  injury.  *' There  is 
no  analogy  between  the  cases  in  which 
passengers  in  one  conreyancc  have  been 
held  entitled  to  an  action  against 
the  owner  of  either  or  both  of  the  ve- 
hicles, from  the  ncgrligcnt  management 
of  which  injury  has  been  received. 
There  is  no  bailment  and  no  agency 
in  those  cases ;"  but  as  to  goods  the 
carrier  is  held  to  be  ''the  bailee  and 
qwui  the  agent  of  the  shipper;"  Arctic 
Fire  Ins,  Co.  v.  Austin^  69  N.  Y.  471  ; 
and  see  Vanderplank  v.  Miller,  I  Moody 
9b  Ifalkin  169;  Simpson  v.  Hand,  6 
Whart.  (Pa.)  31 1  ;  Dwfgins  v.  Waimm, 
15  Ark.  118  ;  Tranrfer  Co.  v.  Kelly,  86 
Ohio  St.  86;  Smith  v.  Smitk,  S  Pick. 


ft 


Dissenting  from  the  rule  laid  down  in 
Tkorogood^ g  Caee,  are  the  following  decis- 
ions :  BemteU  r.  New  Jereey  Railroad  ^^ 
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T.  Co.,  86  N.  J.  L.  225.  A  ]MiMcn)rcrin 
n  hon«c  (rur  was  injured  in  ii  (collision 
cuu^cil  by  the  carelossncss  of  the  cn(^i- 
neiT  of  a  liicoinutive  owhimI  bv  tlic  rail- 
rouil  compan y  ilefcndant.  The  comimnv 
set  up  contributory  negligence  by  the 
horttc  car  driver  as  a  defence.  Said 
BEASLEr,  C.  J.,  '*Tlic  pn>position 
claimed  to  be  law  is,  that  when  a  pab> 
senger  enters  a  public  conTeyance,  lie, 
in  some  sort,  becomes  affected  by  the 
negligence  of  the  agents  of  those  in 
charge  of  such  conveyance,  at  least  to 
the  extent  of  debarring  him  from  suits 
against  tliird  parties  for  injuries  occa- 
sioned by  the  joint  carelesf^ness  of  such 
third  parties,  and  that  of  the  servants 
having  the  control  of  the  Tehicle  in 
which  he  is  riding.'* 

The  position  has  for  its  support  the 
case  of  Thorogood  v.  Br^n,  8  Mann., 
6r.  it  Scott  116.  The  authority  is  in 
every  ressixict  in  point.  •  •  *  The  rea- 
son given  for  the  judgment  is,  that  the 
passenger  in  the  omnibus  must  be  con- 
sidercil  as  identified  with  the  driver  of 
the  omnibus  in  which  be  voluntarily 
liecomcs  a  passenger,  and  that  tlie  negli- 
goiicc  of  the  driver  is  the  negligence  of 
the  passenger.  But  I  have  entirely 
failed  to  perceive  how  it  is  tliat  the 
passenger  in  a  public  conveyance  be- 
comes idcntifie<l,  in  any  legal  sense, 
with  the  driver  of  such  conveyance. 
Such  identification  could  result  only  in 
one  way,  that  is  by  considering  such 
driver  the  servant  of  the  passenger.  I 
can  see  no  ground  upon  which  such  a 
relationship  is  to  be  founded.  In  a 
practical  point  of  view  it  certainly  does 
not  exist.  The  passenger  has  no  con- 
trol over  the  driver  or  agent  in  charge 
of  the  vehicle.  And  it  is  thii  right  to 
control  the  conduct  of  the  agent,  which 
is  the  foundation  of  the  doctrine  that 
the  master  is  to  bo  affected  by  the  acts 
of  his  servant.  To  hold  that  the  con- 
ductor of  a  street  car  or  of  a  railroad 
train  is  the  agent  of  the  numerous 
passengers  who  may  chance  to  be  in  it 


would  be  a  pnrc  fiction.    In  reality  there 
is  no  such  agency,  and  if  we  impute  it, 
and  correctly  imply  legal  principles,  the 
passenger,  on  the  (Kxrun'ence  of  an  acci- 
dent from  the  carelessness  of  the  person 
in  clmi'gc  of  the  vehicle  in  which  be  is 
being  conveyed,  would  be  without  any 
remedy.     It  is  obvious  in  a  suit  against 
the  proprietor  of  the  car,  in  which  be  was 
a  passenger,  there  could  be  no  reoorery 
if  the  driver  or  conductor  of  such  car  is 
to  be  regarded  as  the  servant  of  the 
passenger,  and  so  on  the  same  gromid 
each  passenger  would  be  liable  to  every 
person   injured   by  the  carelessnens  of 
such  driver  or  conductor,  because^  if  the 
negligence  of  such  agent  is  to  be  at- 
tributed to  the  passenger  for  one  pur- 
pose, it  would  be  entirely  arbitrary  to 
say  that  he  is  not  to  be  affected  by  it  for 
other  purposes,  and  yet  it  is  to  be  pre- 
sumed   that   no   court    would    go   this 
length  and  impose  on  each  person  being 
carried  by  a  railroad  train  responsibility 
for  the  misconduct  of  the  engineer  or 
conductor  of  such  train.     The  doctrine 
of  the  English  case  appears  to  convert 
the  driver  of  an  onmtbus  into  the  ser- 
vant of  the  passenger,  for  the  single 
purpose    of   preventing    the   passenger 
from  bringing  suit  against  a  third  party, 
whose  negligence  has  co-operated  with 
that  of  the  driver  in  the  production  of 
the  injury.     I  am  compelled  to  dissent 
to  such  a  proposition.     Under  the  cir- 
cumstances in  question,  the  passenger  is 
a  perfectly   innocent   party   having   ro 
control  over  either  of  tlic  wrongdoers, 
and  I  f*an  see  no  reason  why,  according 
to  the  usual  rule,  an  action  will  not  lie 
in  his  behalf  against  either  or  both  of 
the  employers  of  such  wrongdoers.'* 

Webiier  v.  Hud$tm  Railroad  Co.,  9^ 
N.  Y.  260.  tn  this  case,  IIukt,  C.  J., 
speaking  of  the  passenger  injured,  said  : 
"Like  every  passenger  in  a  train  of 
cars  propelled  by  steam  be  was  passive 
in  the  hands  of  the  railroad  company ; 
unable  to  aid  if  aid  was  nsefnl ;  unablf 
to  delay  or  hasten  a  train ;  incompefeot 
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and  not  pomiittcd  to  regulate  or  examine 
its  machinery,  ills  personal  safety  wnij 
entirely  umhn*  the  eoi!tix»l  of  otlien*. 
*  *  ♦  The  imputation  to  the  pUintifT 
of  the  negligence  of  another  is  based 
upon  no  sound  principle/' 

And  to  the  same  effect  sec  Chapman  v. 
New  Haven  Railroad  Co,,  19  N.  Y.  S41  ; 
Brown  v.  N.  Y.  C.  Railroad  Co,,  32  N. 
T.  597  ;  Sheridan  ▼.  Brooklyn,  ^-c.,  Co., 
86  N.  Y.  89 ;  Colegrove  v.  New  York, 
ire,,  Co,,  20  N.  Y.  492;  BarreU  t. 
Third  Avenue  Co,,  45  N.  Y.  629.  In 
Kentucky,  see  to  the  same  effect  Dan- 
ville, ^-c,  Co,,  V.  Stewart,  2  Mete.  119 ; 
LdnusciUe,  Sfc,  Co.  r.  Ca»e,  9  Bush 
728.  In  Wisconsin,  see  Prideaux  v. 
Mneral  Fhint,  48  Wis.  518.  In  Ohio, 
see  Tranrfer  Co.  ▼.  Kelly,  36  Ohio  St. 
86 ;  and  sec  Perry  v.  Lansing,  34  N.  Y. 
S.  C.  (17  Hun)  84  ;  liillman  v.  Newing- 
ton,  California  1880,  28  Alb.  L.  Jour. 
394 ;  Cooper  v.  Eastern  Tr.  Co.,  75  N. 
Y.  116  ;  Otis  V.  Thorn,  28  Ala.  469. 

II.  As  TO  Private  Carriers. 

Robinson  v.  ^V.  Y,  Central,  ^c,  Rail- 
road Co,,  66  N.  Y.  11,  was  the  cose  of 
"  a  gratuituons  ride  by  a  femide  upon 
the  invitation  of  the  owner  of  a  horse 
and  carriage.''  She  was  injured  by  a 
collision  with  a  train  upon  defendant's 
road.  Said  Church,  C.  J. :  *'  Upon 
what  principle  is  it  that  his  negligence 
is  imputable  to  the  plaintiff*  ?  It  is  con- 
ceded that  if  by  his  negligence  lie  had 
injured  a  thinl  person,  she  would  not  be 
liable.  She  was  not  responsible  for  his 
acts,  and  had  no  right  and  no  power  to 
eontrol  them.  True,  she  had  consented 
to  ride  with  him,  but  as  he  was  in  every 
respect  competent  and  suitable,  she  was 
not  negligent  in  doing  so.  Can  she  be 
held,  by  consenting  to  ride  with  him,  to 
guarantee  his  perfect  care  and  diligence  ? 
Tliere  was  no  necessity  for  riding  with 
hira.  It  was  a  voluntary  act  on  the  port 
of  the  plaintiff*,  but  it  was  not  an  unlaw- 
ful or  negligent  act.  She  was  injured 
by  the  negligence  of  a  third  person,  and 


was  free  friMii  noj^lim'nro  luTsolf,  ami  I 
am  uunblo  to  in'i-w'tw  any  ivmmui  tor 
imputiii;:  (\Mil«»n'>  nrjjliiniiro  to  Iut. 

**  If  his  nei:lijrviKr  cuutrilmtrd  tu  rlie 
injury,  he  is  liable  nls4>  man  uction,  but 
that  d()e:(  not  exoiuTUU'  the  tUtondunt. 
Snppo!ie  (\>ulon  ha«l,  by  jrrtw-»ly  negli- 
gent driving,  tiiniefl  over  the  enrringc 
and  injured  tlH'  pluintiff',  is  there  a  doabt 
but  he  would  lie  liable  tu  an  iu*tion  for 
the  injury  in  Ikt  b(>lialf.     These  views 
proceed,  of  course,  upon  tlte  assumption 
that  there  was  no  relation  of  ])riiK*ipal 
and  agent,  or  master  and  servant.     Nor 
were  tliey  en;raged  in  a  joint  enterprise 
in  the  sense  of  mutual  res|KinsibiIity  for 
each  others  acts,    as   in  Berk   v.    JCa$t 
River  Perry  (omptinyy  6  RolnrtM)!!  82." 
In  tlic  ca«e  here  alhuletl  to,  n  party  in  a 
row-l)oat  were  nni  down  by  a  steamlx)at, 
against  whose  proprietors  an  action  was 
brought  by  tlie  ri-presentativus  of  one  of 
the  men  wlw  was  drowned.     Tlic  court 
said  :   '*  The  deceased  was  umloubtedly 
chargeable  with  any  neglect  of  his  com- 
rades, as  well  as  his  own,  to  do  every 
act  to  avoid  duiiger  and  insure  safety, 
at  least,  unless   lie  did  all  he  could  to 
repair   the   detieiency.       Xiuio  of  them 
stood  in  the  light  of  either  employer  or 
employed  to  the  other ;  it  was  a  joint 
expedition  in  which  each  was  liable  for 
the  acts   and   omissions   of    the   other, 
unless   he   took    sonic   separate  step  to 
repair  or  prevent  the  result  of  the  negli- 
gence of  the  others  :   Heck  w  /-^rst  Hirer 
Perry  CoM^Hniy^   6   Koln'itM'ii   (X.   Y.) 
82.     This  case  certainly  is  distinguish- 
able from   IhAnnmn  v.   A'.   >'.  Central, 
^T.,  Railroad  Co.,  supra ^  in  tliis :  Joint 
enterprisors  have  an  authoritative  voice, 
and  speak  of  right  in  the  management 
and  control  of  the  enterprise — and  have 
control  to  a  greater  or  less  extent,  may 
reasonably  be  held  responsible   for  l)ad 
management.      On   the  other  hand,   a 
lady  or  any  other  guest   in   a  carriage 
cannot  direct  its  management  and  move- 
ments of  right  and  with  power  to  en- 
force bis  or  her  commands.    Any  con- 
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trol  over  it  which  the  guest  may  exercise, 
is  onlv  hv  the  courtt-sv  and  consent  of 
the  owner.  The  view  of  the  court  in 
Robinson  v.  y.  Y,  Central,  ^-c,  7?ai7- 
road  Co,  is  sustained  in  Knapp  v.  Dogg, 
18  How.  Pr.  165  ;  Metcaij  v.  DaLer, 
11  Abb.  Pr.  (N.  S.)  431;  Dyer  ▼. 
Erie  Bailwaif.  71  N.  Y.  228. 

But  the  distinction  between  Beckys 
Cate  and  Robinaon^s  Ctue,  supra,  taken 
by  the  New  York  court  ha»  not  been 
percciTed  in  all  courts.  Thus  in  FVi- 
deaux  v.  Mineml  Ihint,  43  Wis.  529,  Mr. 
Chief  Justice  Ryan  said:  **It  is  diffi- 
cult to  comprehend  the  distinction.  The 
court  snvs  that  it  was  the  case  of  a 
gratuitous  ride,  by  a  female  upon  the 
invitation  of  the  owner  of  a  horse  and 
carriage.  Doubtless ;  but  there  is  the 
same  mutual  agreement  of  two  to  travel 
together  as  of  the  scrcral  to  Bail  together, 
in  Beck  v.  Ferry  Co.  These  were  in 
contemplation  of  law  as  much  in  the 
same  lx>at  as  those.  A  woman  may  and 
should  refuse  to  ride  with  a  man,  if  she 
dislike  or  distrust  the  man,  or  his  horse, 
or  his  carriage.  But  if  she  voluntarily 
accept  his  invitation  to  ride,  the  man 
may,  indeed,  become  liable  to  her  for 
gross  negligence ;  but  as  to  third  per- 
sons, the  man  is  her  agent  to  drive  her 
— she  takes  man,  liorse  and  carriage  for 
the  jaunt,  for  better,  for  worse."  And 
again  (p.  528):  *'Onc  voluntarily,  in 
a  private  conveyance,  voluntarily  trusts 
his  personal  safety  in  the  conveyance  to 
the  person  in  control  of  it.  Voluntary 
entrance  into  a  private  conveyance 
adopts  the  conveyance  for  the  time 
being  as  one's  own,  and  assumed  the 
risk  of  the  skill  and  care  of  the  person 
guiding  it.  /Vo  hae  vice,  the  master  of 
a  private  yacht,  or  the  driver  of  a  pri- 
vate carriage,  is  accepted  as  agent  by 
every  person  voluntarily  committing  him- 
self to  it.  When  pater  familias  drives 
hii  wife  and  child  in  his  own  vehicle,  he 
is  surely  their  agent  in  driving  them,  to 
charge  them  with  his  negligence. 

It  is  difficult  to  perceive  on  what  prin- 


ciple he  is  less  tlkC  agent  of  one  who 
accepts  his  or  tlicir  invitation  to  ride 
with  them.  Therc  is  a  personal  trust  in 
such  cases  which  implies  an  agency.  So, 
several  persons  voluntarily  associating 
themselves  to  travel  together  in  one  con- 
veyance, not  only  put  a  personal  trust 
in  the  skill  and  care  of  that  one  of  them 
whom  tbev  trust  with  the  direction  and 
control  of  the  conveyance,  bat  appear  to 
put  a  personal  trust,  each  in  the  discre- 
tion of  each,  against  negligence  affect- 
ing the  common  safety.  One  enters  a 
public  conveyance  in  some  sort  of  moral 
necessity.  One  generally  enteri  a  pri- 
vate conveyance  of  free  choice  ;  vcdnn- 
tarily  trusting  to  its  sufficiency  and 
safety.  It  appears  absurd  to  hold  that 
one  voluntarily  choosing  to  ride  in  a 
private  conveyance,  trusts  to  the  suffi- 
ciency of  the  highway,  to  the  care  and 
skill  exercised  in  all  other  vehicles  upon 
it,  to  the  care  and  skill  governing  trains 
at  railroad  crossingii,  to  the  care  and 
skill  of  everything,  except  that  which  is 
most  immediately  important  to  himself; 
and  trusts  nothing  to  the  sufficiency  of 
the  very  vehicle  in  which  he  voluntarily 
travels,  nothing  to  the  care  or  skill  of 
the  person  in  charge  of  it.  His  volun- 
tary entrance  is  an  act  of  faith  in  the 
driver ;  by  implication  of  law,  accepts 
the  driver  as  his  agent  to  drive  him.  In 
the  absence  of  express  adjudicjidon,  the 
general  rules  of  implied  agency  appear 
to  sanction  this  view.  The  negligence 
of  the  driver  was  held  imputable  to  the 
woman  in  this  case:  Jhrideaux  v.  Hui- 
eral  Point,  43  Wis.  513,  affirmed  in  Otis 
T.  JanesvUle,  47  Id.  422.  See  also, 
Ho^fe  V.  Fulton,  29  Id.  286;  8.'c.  34 
Id.  fi08 ;  L.  S.  i-  M.  S.  Railroad  Co. 
T.  Miller,  25  Mich.  274. 

The  true  view  appears  to  be  this :  the 
passengers  in  any  conveyance,  whether 
carriage  or  boat,  may  be  joint  enter- 
prisors,  and  as  such,  jointly  in  control 
of  the  conveyance,  and  jointly  and 
severally  chargeable  with  each  other's 
mismanagement.    Again,  some  of  die 
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passengers  may  lie  piest:)  of  those  in 
charge  of  the  coiivrvance.  Hn^in^;  no 
control  over  tl)C  management  of  the  con- 
reyance,  gnests  are  not  imputable  with 
their  negligence.  Lastlr,  passengers 
maj,  as  to  some  persons  in  the  convey- 
ance,  bold  the  relation  of  roaster  and 
serrant.  Having  control  over  such  per- 
MBS,  their  negligence  is  impotable  to 
the  passengers.  To  illostnite:  Two 
yoang  men  together  hire  a  carriage  and 
driver,  in  which  to  ride,  acccMnpanied  bj 
two  ladies.  The  ladies  are  guests,  and, 
except  by  eoartesy,  have  no  control  over 
either  yoang  men  or  driver,  whose  neg- 
li|^ence  is  therefore  not  imputable  to 
them.  The  driver  is  the  servant  of  the 
young  men.  They  may  control  his 
actions,  hence  they  are  responsible '  for 
his  want  of  eare.    The  young  men  are 


joint  eiiicrpri^ors,  nnil  as  8iirh.  each  is 
responsible  tor  tlie  other's  furclosnoss. 

As  to  officers  and  cntuhiyocs  of  public 
carriers,  thoy  appear,  from  tlio  alilest  and 
preponderating  authorities,  not  to  be  ser- 
vants wliosc  negligence  is  imputable  to 
passengers.  As  to  private  carriers,  the 
question  appears  to  be  largely  one  of 
evidence.  If  the  facts  sliow  the  relation 
of  joint  enterprisors,  or  of  master  and 
servant,  tlien  the  negligence  of  a  joint 
enterprisor,  or  of  a  servant,  is  imputable 
to  the  other  joint  enterprisors,  or  to  the 
master.  But  the  writer  inclines  to 
tlie  view  that  a  mere  guest  is  not  a 
master  or  a  joint  enterprisor.  Surely, 
a.  gnest  ought  not  to  be  made  responsible 
for  the  actions  and  negligence  of  those 
over  whom  lie  has  no  eontrol. 

Adeldert  Hamiltoit. 

Chicago. 
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Grants  of  land  bounded  on  rivers  or  upon  the  margins  above  tide-water,  carry  the 
exclusive  right  and  title  of  the  grantee  to  the  centre  of  the  stream,  subject  to  the 
easement  of  navigation,  unless  the  terms  of  the  grant  clearly  denote  the  intention  to 
stop  at  the  margin.  If  the  same  person  be  the  owner  on  both  sides  of  the  river, 
he  owns  the  whole  river  to  the  extent  of  the  length  of  his  lands  upon  it,  and  this 
title  to  the  middle  of  the  stream  includes  the  water,  the  bed  and  all  islands. 

When  the  water  of  a  flowing  stream,  running  in  its  natural  channel,  is  congealed, 
the  ice  attached  to  the  soil  constitutes  a  part  of  the  land  and  belongs  to  the  owner 
of  the  stream,  and  he  has  the  right  to  prevent  its  removal. 

The  measure  of  damages  for  cutting  and  removing  ice  under  such  circumstances 
is  the  value  of  the  ice  as  soon  as  it  exists  as  a  chattel,  that  is,  as  soon  as  it  has  been 
scraped,  ploughed,  sawed,  cut  and  severed,  and  is  ready  for  removal. 

Action  of  trespass  quare  clausum  fregit^  brought  in  the  Circuit 
Court  of  Cook  county,  by  Shortall,  against  the  Washington  Ice 
Company,  for  cutting,  removing  and  appropriating,  in  January 
and  February  1879,  a  quantity  of  ice  which  had  formed  on  the 
bed  of  the  Calumet  river,  within  the  limits  of  plaintiff's  land  in 
Cook  county. 
Defendant  pleaded  (he  general  issue  and  Uherum  tenemenfum. 
On  the  trial,  the  patent  from  the  United  States  to  Laframbois 
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and  Decant,  was  introduced  in  evidence,  showing  that  there  waa 
no  re:>triction  or  reservation  by  the  government,  and  that  the  loeuM 
in  tjHo  was  embraced  in  the  125  81-100  acres  the  patent  eonvejed. 
Under  this  patent  plaintiff  derived  title. 

From  the  evidence  it  appeared  that  the  call  of  125  81-100  acres 
contained  in  the  patent,  required  that  the  bed  of  the  river  should 
be  included  to  make  that  quantity;  that  the  Calumet  river 
extended  from  Lake  Michigan  westward,  past  the  plaintiff's  prem- 
ises, where  it  is  between  165  and  200  feet  wide,  and  is,  in  fact,  a 
navigable  river:  that  the  defendant  company  owned  ice-houses  on 
their  own  property  in  the  next  lot  east  of  plaintiff's;  and  that 
in  operating  on  the  ice,  it  did  not  go  on  the  plaintiff's  land  save 
as  it  entered  upon  the  ice ;  that  it  first  gathered  the  ice  in  front 
of  its  own  land  from  the  river,  and  then  commenced  to  take  the 
ice  opposite  the  plaintiff's  premises. 

The  court,  at  plaintiff's  request,  instructed  the  jury  that  the 
plaintiff  was  the  owner  of  the  whole  bed  of  the  river  flowing 
through  his  premises ;  that  when  the  water  became  congealed,  the 
ico  attached  to  the  soil  constituted  a  part  thereof,  and  belonged  to 
the  owner  of  the  bed  of  the  stream,  and  that  he  could  maintain 
trespass  for  the  wrongful  entry  and  taking  the  ice ;  and  that  the 
measure  of  damages  in  case  of  a  finding  for  plaintiff,  would  be  the 
value  of  the  ice  as  soon  as  it  existed  as  a  chattel,  that  is,  as  soon 
as  it  had  been  scraped,  ploughed,  sawed,  cut  and  severed  and  re^dy 
for  removal. 

Defendant  excepted  to  the  giving  of  such  instructions,  and 
asked  the  court  to  instruct  the  jury,  that  a  riparian  owner  on  the 
bank  of  a  river  navigable  in  fact,  has  no  property  in  the  ice  formed 
in  the  midst  of  the  stream  where  he  has  done  nothing  to  pond  or 
separate  it ;  but  that  any  person  might,  srs  against  such  riparian 
owner,  where  he  could  gain  access  without  passing  over  the  shore 
or  banks  of  the  owner,  enter  upon  the  ice  and  remove  the  same 
without  cause  of  action  or  damage  to  such  riparian  owner ;  and 
that  if  such  access  as  above  stated,  had  been  gained,  then  at 
most  plaintiff  could  recover  but  nominal  damages,  even  if  the 
action  of  trespass  be  sustained.  This  instruction  was  refused; 
and  defendant  excepted. 

A  verdict  and  judgment  were  rendered  in  favor  of  plaintiff  for 
$562.40,  which  judgment,  on  appeal  to  the  Appellate  Court  for 
the  First  District,  was  afllrmed,  and  defendant  appealed  to  this 
court. 
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FraneU  H.  Kaks,  for  appellant. 

Jb$eph  Wright^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Sheldon,  J. — It  may  be  well  to  inquire  first,  whether  plaintiff, 
as  riparian  proprietor  of  both  sides  of  the  Calumet  river,  is  the 
owner  of  the  bed  of  the  stream  within  the  limits  of  this  land.  By 
the  common  law  only  arms  of  the  sea,  and  streams  where  the  tide 
ebbs  and  flows,  are  regarded  navigable.  The  stream  above  the 
tide,  although  it  may  be  navigable  in  fact,  belongs  to  the  riparian 
proprietors  on  each  side  of  it  to  its  centre ;  and  the  only  right  the 
public  has  therein  is  an  easement  for  the  purpose  of  navigation. 
Chancellor  Kent,  in  his  commentaries,  declared  it  as  settled  that 
grants  of  land  bounded  on  rivers,  or  upon  the  margins  above  tide- 
water, carry  the  exclusive  right  and  title  of  the  grantee  to  the 
centre  of  the  stream,  subject  to  the  easement  of  navigation,  unless 
the  terms  of  the  grant  clearly  denote  the  intention  to  stop  at  the 
edge  or  margin  of  the  river.  If  the  same  person  be  the  owner  on 
both  sides  of  the  river,  he  owns  the  whole  river  to'  Ae  extent  of 
the  length  of  his  lands  upon  it :  Vol.  3,  Com.  427-8.  And  this 
title  to  the  middle  of  the  stream  includes  the  water,  the  bed  and 
all  islands:  2  Hilliard  Real  Prop.  92;  Angell  on  Watercourses, 
sect  5. 

This  rule  of  the  common  law  bus  been  adopted  in  this  state,  and 
is  here  the  settled  doctrine.  It  was  so  held  in  Middleton  v. 
Pritchard,  3  Scam.  510,  and  ffoiick  v.  Yates,  82  111.  179,  with 
regard  to  the  Mississippi  river  where  it  bounds  this  state.  In 
Bra.r<m  v.  BressUr^  64  III.  488,  as  to  Rock  river ;  City  of  Chi- 
,eago  v.  Laflin^  49  Id.  172,  and  City  of  Chicago  v.  McGinn,  51 
Id.  266,  in  regard  to  the  Chicago  river. 

The  Calumet  river,  then,  being  non-tidal,  and  plaintiff  owning 
lands  on  both  sides  of  it,  he  is  the  owner  of  the  whole  of  the 
bed  of  the  stream  to  the  extent  of  the  length  of  his  lands  upon 
it. 

The  next  question  respects  the  ownership  of  ice  formed  over  the 
bed  of  the  river  passing  through  the  land. 

It  is  objected  to  by  defendant  that  water  in  a  running  stream  is 
not  the  property  of  any  man ;  that  no  proprietor  has  a  property  in 
the  water  itself,  but  a  simple  usufruct  while  it  passes  along.     But 
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manifestly  difTcrcnt  considerations  apply  to  water  in  a  mnning 
stream  \vhen  in  a  liquid  state  and  wlien  frozen. 

In  Agatvam  Canal  Co.  v.  JEdwardiy  86  Conn.  497.  it  is  said : 
*^TIie  principle  contained  in  the  maxim,  ^cuju9  e»t  wlutn,  ejus  est 
usque  ad  coelum^*  gives  to  a  riparian  owner  an  interest  in  a  stream 
which  runs  over  bis  land.  But  it  is  not  a  title  to  the  water ;  it  is 
a  usufruct  merely,  a  right  to  use  it  while  passing  over  the  land. 
The  same  right  pertains  to  the  land  of  every  other  riparian  pro- 
prietor on  the  same  stream  and  its  tributaries ;  and  as  each  bas  a 
similar  and  usufructuary  right,  the  common  interest  requires  that 
the  right  should  be  exercised  and  enjoyed  by  each  in  such  a 
reasonable  manner  as  not  to  injure  unnecessarily  the  right  of  any 
other  owner,  above  or  below."  • 

In  Elliot  V.  Fitchhurg  Railroad  Co.,  10  Cush.  191,  Shaw,  C. 
J.,  says  :  ^*  The  right  to  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  the  land  ;  it  is  a  right,  publici  juris^ 
of  such  character,  that  whilst  it  is  common  and  equal  to  all  thnwgh 
whose  land  it  runs,  and  no  one  can  obstruct  or  divert  it,  yet,  as 
one  of  the  beneficial  gifts  of  Providence,  each  proprietor  has  a 
right  to  a  just  and  reasonable  use  of  it  as  it  passes  through  his 
li^nd  ;  and  so  long  as  it  is  not  wholly  obstructed  or  diverted,  or  no 
large  appropriation  of  the  water  running  through  it  is  made,  then 
a  just  and  reasonable  use  of  it  cannot  be  said  to  be  wrongful  or 
injurious  to  a  proprietor  lower  down.  *  *  *  Still,  the  rule  is  the 
same,  that  each  proprietor  has  a  right  to  the  reasonable  use  of  it 
for  his  ovrn  benefit  for  domestic  use,  and  for  mannfiusturing  and 
agricultural  purposes." 

In  Rex  V.  Wharton,  12  Mod.  610,  Holt,  C.  J.,  says :  "  If  a 
river  run  contiguously  between  the  land  of  two  persons,  each  of 
them  is  of  common  right  owner  of  that  part  of  the  river  which  is 
next  his  land."  Hilliard  says,  ^^thata  watercourse  is  regarded 
in  law  as  a  part  of  the  land  over  which  it  flows:**  2  Hilliard  Real 
Prop.  150. 

It  will  thus  be  seen  that  the  riparian  owner,  as  such,  has  rights 
with  respect  to  the  water  in  a  running  stream  ;  he  has  a  right  of 
use,  which  right  authorizes  the  actual  taking  of  a  reasonable 
quantity  of  the  water  for  his  purposes.  The  limitation  in  extent 
of  the  use  of  the  water  is,  that  it  shall  not  interfere  with  the  pub- 
lic right  of  navigation,  nor  in  a  substantial  degree  diminish  and 
impair  the  right  of  use  of  the  water  by  a  lower  or  upper  proprietor 
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it  passes  along  his  land.  The  only  opposing  rights  are  such 
rights  of  the  public  and  such  upper  and  lower  proprietors.  But 
when  the  water  becomes  congealed  and  is  in  that  state,  these  oppo- 
site rights  are  in  nowise  concerned.  The  ice  may  be  used  and 
appropriated  without  detriment  to  the  right  of  navigation  by  the 
public,  or  to  other  riparian  owners*  right  of  use  of  the  water  of 
the  stream,  when  flowing  over  their  land.  The  just  and  reasonable 
use  of  the  water  which  belongs  to  the  ripariiin  proprietor,  would 
be,  in  such  case  of  congealed  state  of  the  water,  the  unlimited  use 
and  appropriation  of  the  ice  by  him,  as  it  would  be  no  interference 
with  rights  of  others. 

We  are  of  opinion  there  is  such  latter  right  of  use,  and  that  it 
should  be  held  property  of  which  the  riparian  owner  cannot  be 
deprived  by  a  mere  wrongdoer.  When  water  has  congealed  and 
becomes  attached  to  the  soil,  why  should  it  not,  like  any  other 
accession,  be  considered  part  of  the  realty  ?  Wherein,  in  this 
regard,  should  the  addition  of  ice  formed  over  the  bed  of  a  stream 
be  viewed  differently  from  alluvion,  which  is  the  addition  made  to 
land  by  the  washing  of  the  sea  or  rivers  ?  We  do  not  perceive 
why  there  is  not  as  much  reason  to  allow  to  the  riparian  owner  the 
same  right  to  take  ice  as  to  take  fish,  which  latter  is  an  exclusive 
right  in  such  owner.  In  McFarlin  v.  Essex  Co.^  10  Cush.  309, 
Shavt,  C.  J.,  remarked :  "  It  is  now  perfectly  well  established  as 
the  law  of  this  Commonwealth,  that  in  all  waters  not  navigable  in 
the  common-law  sense  of  the  term,  that  i?,  in  all  waters  above  the 
flow  of  the  tide,  the  right  of  fishing  is  in  the  owner  of  the  soil 
upon  which  it  is  carried  on,  and  in  such  rivers  that  the  right  of 
soil  is  in  the  owner  of  the  land  bounding  upon  it.  If  the  same 
person  owns  the  land  on  both  sides,  the  property  in  the  soil  is 
wholly  in  him,  subject  to  certain  duties  to  the  public;  and  if  differ- 
ent persons  own  the  land  on  opposite  sides,  each  is  proprietor  of 
the  soil  under  the  water  to  the  middle  thread  of  the  river."  '*  The 
riparian  proprietor  has  the  sole  right,  unless  he  has  granted  it,  to 
fish  with  nets  or  seines  in  connection  with  his  own  land :'  Ang. 
on  Watercourses,  sect.  67.  In  Adams  v.  Pease,  2  Conn.  481,  it 
was  held  that  the  owners  of  land  adjoining  the  Connecticut  river 
above  the  flowing  and  ebbing  of  the  tide,  have  an  exclusive  right 
of  fishing  opposite  to  their  land  to  the  middle  of  the  river,  and 
that  the  public  have  an  easement  in  the  river  as  a  highway  for 
passing  and  repassing  with  every  kind  of  water  craft.     So  seaweed 
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thrown  upon  the  shore  belongs  to  the  owner  of  the  soil  upon  which 
it  is  cast:  Eman  v.  TumbuU^  2  Johns.  11.  313. 

The  exclusive  right  in  the  owner  to  take  the  ice  formed  over  the 
land  is  an  analogous  right  to  those  other  ones  which  are  acknowl- 
edged to  exist  in  the  subjects  which  have  been  mentioned  and 
may,  with  like  propriety,  be  recognised.  It  is  connected  with,  and 
in  the  nature  of,  an  accession  to  the  land,  being  an  increment 
arising  from  formations  over  it,  and  belonging  to  the  land  properly, 
as  being  included  in  it,  in  its  indefinite  extent  upwards.  Ice, 
from  its  general  use,  has  come  to  be  a  merchantable  commodity  of 
value,  and  the  traffic  in  it  quite  an  important  business.  It  would 
not  be  in  the  interest  of  peaice  and  good  order,  nor  consist  with 
legal  policy,  that  such  an  article  should  be  held  a  thing  of  com- 
mon right  and  be  left  the  subject  of  general  scramble,  leading  to 
acts  of  force  and  violence.  In  reference  to  the  rule  which  we  here 
adopt,  of  assigning  to  the  owner  of  the  bed  of  a  stream  property 
in  the  ice  which  forms  over  it,  we  may  well  use  as  fitly  applying  to 
it  the  language  of  HosMER,  J.,  in  Adams  v.  Peate^  9upra^  in 
speaking  of  the  common-law  rule  as  to  the  right  of  fishing,  vis. : 
^^  The  doctrine  of  the  common  law,  as  I  have  stated  it,  promotes 
the  grand  ends  of  civil  society,  by  pursuing  that  wise  and  orderly 
maxim  of  assigning  to  everything  capable  of  ownership  a  legal 
and  determinate  owner."  In  accordance  with  these  views,  we 
hold,  as  it  was  held  in  State  v.  Pottmeyex^  33  Ind.  402,  that  when 
the  water  of  a  flowing  stream,  running  in  its  natural  channel  is 
congealed,  the  ice  attached  to  the  soil  constitutes  a  part  of  the 
land  and  belongs  to  the  owner  of  the  bed  of  the  stream,  and  he 
has  the  right  to  prevent  its  removal.  See,  further,  relative  to  the 
subject,  Myer  v.  Whitaker^  55  How.  Pr.  Rep.  376 ;  Larman  v. 
Bensoji,  8  Mich.  18  ;  Mill  River  Woollen  Manf.  Co.  v.  Smithy  84 
Conn.  462 ;  Broivn  v.  Bowen^  30  N.  Y.  519. 

Defendant  claims  that  it  committed  no  trespass  in  taking  the 
ice.  because  the  ice  in  the  midst  of  a  stream  navigable  in  fact  is 
naturally  an  obstruction  to  navigation,  and  that  any  one  has  the 
ri^ht,  having  obtained  access  independent  of  the  riparian  owner, 
to  enter  upon  the  ice  and  remove  it.  We  said  in  Braxon  v.  BresM- 
ler^  above  cited,  ^^  where  the  river  is  navigable,  the  public  have  an 
easement,  or  a  right  of  passage  upon  it  as  a  highway,  but  not  the 
right  to  remove  the  rock,  gravel  or  soil,  except  as  necessary  to  the 
enjoyment  of  the  easement."     The  same  is  said  as  to  the  ioe  here. 
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Bat  it  was  not  removed  as  necessary  for  the  enjoyment  of  the 
public  easement  of  navigation, — it  was  for  the  purpose  only  of  the 
appropriation  of  it  for  defendant's  gain. 

As  to  the  instruction  as  to  the  measure  of  damages,  we  think  the 
case  is  analogous  to  those  where  coal  is  taken  from  the  soil,  and 
that  the  instruction  is  sustained  bj  former  decisions  of  this  court 
in  those  cases:  III.  ^  St.  L.  Jtailroad  Co.  v.  Ogle,  92  111.  358 ; 
McLean  Coal  Co.  v.  Lennon,  91  Id.  61 ;  111.  ^  St.  L.  Railroad 
Co.  V.  Oyle,  82  Id.  627 ;  McLean  Coal  Co.  v.  Land,  81  Id.  359 ; 
Robert807i  y.-Jones,  71  111.  405.  Perceiving  no  error  in  the  giv- 
ing or  refusing  of  instructions  by  the  Circuit  Court,  the  judgment 
of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


"By  the  common  law,  the  limit  of  ex- 
duire    private    ownership    on    waters 
where   the  tide  ebbed  and  flowed  was 
high  water  mark ;  and,  except  as  mod- 
ified by  statute  or  custom,  such  appears 
to  be  the  rule  in  the  United  States.    See 
Coolej  on  Torts  321,  snd  cases  cited. 
As  io  rivers  above  the  ebb  and  flow  of 
the  tide,  but  navigable  in  fact,  such  as 
the  Mississippi 'and  other  large  rivers, 
there  is  some  difference  of  opinion.     By 
the  common  law,  the  title  of  the  riparian 
owner  on  a  stream   alx>ve    tide-water 
pima  fade  extended  to  the  centre  of 
the  stream  ;  and  thi:«  rule  has  been  held 
in  this  country  to  apply  to  such  rivers 
as  the  Detroit,  the  Delaware,  the  Con- 
necticut, the  Mississippi,  tlie  Milwaukee, 
tlie  Sault  St.  Marie,   the  Snpinaw,  the 
Sandusky,    the   Chicaj^o,    Rock    River, 
and  many  otl^-rs  :  Lorman  v.  Bp.n$ony  8 
Mich.    18;    RundJe    v.    Delaicare,   f^., 
Canal  Co.,   1  Wall.,  Jr.,  294  ;  Bart  t. 
Hill,  t  Whart.  124  ;  Adanu  v.  Plea$e,  2 
Conn.  481  ;  Morgan  v.  Reading y  1 1  Miss. 
366  ;  Magnolia  v.  Marshall ^  39  Id.  110; 
Scharmeier  v.  St.  Ihtd^  ^c,  RailroadCo., 
10  Minn.  82;    Hotick  v.  YattB^  82  HI. 
179;  Arnold  \.  Elmore,  16  Wis.  509; 
Ryan   v.   Brown,    18   Mich.   196;   Bay 
aty  Gaalight  Co.  v.  Industrial   Works, 
28  111.  182  ;  Gavii  v.  Chamaers,  S  Ohio 


496;    Chicago    v.  Laflin,  49   111.  172; 
Braron  v.  Brexsler,  64  Id.  488. 

On  the  other  hand,  in  Iowa,  Nortli 
Carolina,  Missouri,  Pennsylvania,  and 
perhaps  in  other  stotcf:,  it  has  been  held 
that  the  soil  under  rivers  navigable  in 
fact,  though  not  subject  to  the  obb  and 
flow  of  the  tide,  does  not  belong  to  the 
riparian  owner,  but  to  the  state :  Mc- 
Manus  v.  Cannichael,  3  Iowa  1  ;  Tomlin 
T.  Dubuque,  ^c,  Railroad  Co.,  32  Id. 
106  ;  Houghton  v.  Chicago,  (Jr.,  Railway 
Co.,  47  Id.  370  ;  Mussrr  v.  Hershey,  42 
Id.  356  ;  Slate  v.  Gltn^  7  Jones  (Law) 
821  ;  Wilson  v.  Forhes,  2  Dev.  30 ; 
Benson  v.  Morron\  61  Mo.  345  ;  Hickey 
T.  Hazard,  3  Mo.  A  pp.  480;  Shrunk  v. 
Schuylkill  Snv.  Co.,  14  S.  &  R.  71  ; 
Carson  v.  Blazer,  2  Binn.  475.  The 
same  rule  has  also  Ikiii  hiid  down  by 
the  Supreme  Court  of  the  Uniti-d  States  : 
Barney  v.  Keok-uk,  94  U.  S.  324 ;  Rail- 
road Co.  V.  Schurmeir,  7  Wall.  272. 

In  those  states  where  the  title  of  the 
riparian  owner  extends  to  the  centre  of 
the  stream,  in  running  out  the  side  lines 
of  his  property,  they  ate  to  be  extended 
from  their  respective  termini  on  the  shore, 
at  right  angles  with  the  general  course 
of  the  river,  to  the  centre  of  the  stream, 
unless  otherwise  established  by  the  terms 
of  the  grant  or  conveyance  under  which 
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he  holds:  Knight  v.  lfW«r,  2  Cash, 
198;  Chirk  v.  Camjxiu,  19  Mic-h.  325. 
And  the  bouiidarv-liiies  of  water  lots 
fruntiii;j:  on  a  river  in  such  a  manner 
that  tlioir  side  linen  strike  tlie  sihore  at  a 
ri;;ht  lui'rle  with  the  middle  thread  of 
the  stream,  bnt  at  a  ditfei-ent  angle  with 
the  shore  at  that  point,  extend  into  the 
river  at  a  right  angle  with  the  thread  of 
the  stream,  without  reference  to  the  shape 
of  the  si  lore :  Bay  City  GasHght  Co.  t. 
Inilmttrinl  11  or/ y.  28  Mieh.  182. 

Where  the  common-law  rule  prevails, 
the  right  of  tlic  owner  to  the  land  under 
the  water  is  suhject  only  to  ttie  public 
casement  of  navigation  and  the  right  of 
impro\cment  for  that  purpose:  and  he 
may  make  any  benefieial  use  of  his  right 
that  the  nature  of  tlie  property  will  ad- 
mit without  injuring  the  rights  of  the 
public.  Tims,  in  Lorman  v.  Benson j  8 
Mieh.  18,  it  was  held  that  the  right  to 
raft  logs  down  the  Detroit  river  did  not 
inTolve  the  right  of  lH>oming  them  upon 
private  property  for  safe  keeping  and 
storage  ;  and  that,  the  owner  of  the  bank 
being  entitled  to  every  beneficial  uj^e  of 
the  soil  under  the  river  which  could  be 
exercised  with  a  dne  regard  to  the  pub- 
lic easement,  such  obstruction  which 
prevented  Ids  taking  ice  gave  him  a 
right  of  action  in  trespass  for  the  dam- 
ages therehv  occasioned. 

So,  as  held  in  The  State  v.  Fhttmeyer^ 
30  Ind.  287  ;  s.  c,  33  Id.  402,  and  in 
tlie  principal  case,  it  follows,  as  a  legiti- 
mate consequence  of  the  rule,  that  the 
ice  upon  the  surface  of  the  stream  con- 
stitutes a  part  of  the  land,  and  may  be 
taken  exclusively  by  the  riparian  owner. 
Si^e,  also,  Cumminffs  v.  Barrett,  10  Cush. 
186.  The  owner  of  the  fee  of  land  ad- 
joining a  canal  has  also  been  held  en- 


titled to  take  ice  therelroiD,  if  tbe 
does  not  interfere  with  navigation  or  tlis 
use  of  the  water  for  hydraulic  purposes: 
Edgerton  v.  Huf,  26  Ind.  96.  In  ifiU 
Hiver  Woollen  MamyfaeiunngCo,  v.  Sm(A, 
34  Conn.  462,  and  Alger  v.  If 'AvTuirer,  5S 
How.  Pr.  876,  the  owner  of  water  in  a 
mill-pond  was  held  entitled  to  the  ice  at 
against  the  owner  of  the  land.  In  both 
of  these  cases,  however,  tKe  plaintifis 
oncned  the  water  of  the  ponds,  having 
acquired  by  contract  the  exclnstve  and 
absolute  right  to  use  the  same  as  against 
the  owner  of  the  land  or  those  dalming 
under  him,  and  tlie  cases  are  to  be  diS' 
tinguished  by  thb  fact  from  those  abora 
cited. 

In  Missouri,  where  it  is  held  that  the 
soil  under  rivers  navigable  in  fact  does 
not  belong  to  the  riparian  proprietor,  it 
was  held  that  a  person  who  had  sor- 
veycd,  marked  and  staked  off  ice  upon 
the  Mississippi  river,  unappropriated  by 
another,  and  who  had  expended  money 
to  preserve  it  and  make  it  valuable  for 
use  as  a  commercial  commodity,  find  a 
possession  sufficient  to  support  an  acdon 
of  trespass  against  one  who  with  force 
and  arms  drove  him  and  his  servants 
away,  and  took  and  carried  away  the 
ice  :  IJickey  v.  Hazard^  3  Mo.  App.  480. 
See,  also,  Hittinger  v.  Eamm,  121  Mass. 
53p.  And,  doubtless,  in  that  and  other 
states  where  the  rights  of  tlie  riparian 
proprietor  do  not  extend  to  the  owner- 
ship of  the  soil  under  the  water,  the 
doctrine  of  the  principal  case  will  have 
no  application  ;  but  where  the  common- 
law  rule  as  to  non-navigable  rivers  has 
been  adopted,  tlie  rule  of  tlie  principal 
case  will  doubtless  prevail. 

Makahall  D.  Ewxu. 

Chicago. 
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Supreme  Court  of  Tennessee, 
HENRY  J.  LYNN  it  al.  v.  M.  T.  POLK  et  al. 

Au  Act  of  the  Tennessee  legislature  to  settle  and  oompmmiso  the  bonded  in- 
debtedness of  the  state,  which  provided  for  the  ibsuiug  of  new  bonds,  the  coupons 
on  whicii  should  be  receivable  in  pajroicnt  of  all  taxes  and  <lchts  due  the  state, 
except  for  taxes  for  the  support  of  tlie  common  school  fund,  is  unconstitutional. 

The  courts  cannot  enjoin  the  execution  of  a  statute  to  fund  a  public  debt  because 
of  alleged  bribery  of  members  of  the  legislature  to  pass  it. 

Where  a  statute  forbids  suits  against  a  state  or  any  of  its  officers,  to  reach  the 
state,  it  does  not  prevent  a  taxpayer  from  enjoining  an  officer  who  is  about  to  issue 
the  bonds  of  the  state  in  pursuance  of  authority  conferred  by  an  unconstitutional 
enactment. 

Appeal  from  the  decree  of  the  chancellor  dismissin*;  a  bill  filed  by  a 
number  of  citizens  and  taxpayers  against  the  secretary  of  state,  the  comp- 
troller of  the  treasury,  and  the  state  treasurer,  constituting  ''  The  Fund- 
ing Board."  The  bill  set  forth,  that  on  April  5th  1881,  the  legislature 
of  Tennessee  passed  an  act  entitled,  **  An  Act  to  compromise  and  settle 
the  bonded  indebtedness  of  the  state  of  Tennessee/'  which  provided 
for  funding  the  bonded  indebtedness  of  the  state  witii  past  due  interest 
np  to  July  1881,  by  new  bonds,  to  be  issued  through  the  agency  of  a 
"  Funding  Board."  These  bonds  were  to  be  coupon  bonds,  bearing 
interest  at  the  rate  of  tliree  per  cent.  By  the  3d  section  it  wus  pro- 
Tided,.  '*  that  the  coupons  on  said  compromise  bonds,  on  and  after 
their  maturity,  shall  be  receivable  in  payment  for  all  taxes  and  debts 
due  the  state,  except  for  tiixes  for  the  support  oi'  the  common  school 
fund,  and  said  coupons  shall  show  upon  their  face  that  they  are  so 
receivable." 

By  section  5,  it  wus  provided,  that  the  secretary  of  state,  comp- 
troller and  state  treasurer  should  constitute  a  board,  to  be  designated  a 
funding  board,  which  was  authorized  when  any  legally  issued  bonds  of 
the  state  or  coupons  were  pr^esented  to  it,  to  examine  and  audit  the 
same,  and  if  found  genuine,  to  prepare  and  deliver  to  the  holders  com- 
promise bonds,  taking  up  the  old  bonds. 

On  May  25th  1881,  complainants  filed  their  bill  airainst  the  Funding 
Board,  alleging  that  the  passage  of  the  act  was  procured  by  fraud  and 
bribery,  and  that  the  act  itself  was  unconstitutional,  and  praying  for  an 
injunction  to  restrain  respondents  from  issuing  the  compromise  bonds. 
The  chancellor  dismissed  the  bill,  and  an  appeal  was  taken  from  his 
decree. 

Henry  Craft,  A.  S.  Marks,  David  Campbell,  N,  H.  Cox,  George, 
Gantt,  S^  A.  Champion,  T,  A,  TaUiaferro  and  John  J.  Vertrees,  for 
complainants.  ; 

Thf/mas  H.  Mahone,  William  M.  Smith,  Ed.  Baxter,  Spl  Hill, 
R,  McPhail  Smith  and  David  Bright,  for  respondents. 

A  separate  opinion  was  delivered  by  each  of  the  judges.     The  one 
given  below  is  by 
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MpFarland,  J. — The  object  of  ilie  bill  is  (o  prevent  th«  exeea- 
lion  of  All  art  |k;i^>oJ  by  tlic  (jciieral  Assembly  on  the  5th  of  April, 
authoritiii!;  the  luiidiii*;  by  the  issuance  of  new  bonds  of  much  the 
lan;cr  part  of  the  proont  bonded  indebtedness  of  the  state.  The 
a<:grogatc  «>f  the  now  btuids  thus  to  be  issued,  it  is  said,  will  be  about 
lweDtv>sevon  millions  of  dollars. 

Amott:ir  other  thin*:s.  the  bill  charges  that  suits  were  pending;  against 
certaiu  railroad  cor(Kirations  of  the  state,  brought  by  holders  of  Tennes- 
^ee  bonds,  claiming  a  lien  on  the  roads,  and  that  during  the  session  of 
the  last  General  Assembly  a  conspiracy  was  formed  between  said  bond- 
holders and  said  railn>ad  corporations  to  procure  the  passage  of  the  act 
in  question,  with  the  understanding  that  in  such  event  the  bonds  would 
be  funded  and  the  suits  against  the  railroads  dismissed,  and  that  for 
the  pur|Hi^o  of  carryin^i;  out  this  scheme  a  large  and  powerful  lobby  was 
orgnnitod  and  supplied  with  large  sums  of  money  and  bonds,  to  corrupt 
and  contr\>l  the  legislature,  and  procure  that  body  to  pass  the  law  in 
violation  of  their  pledges  to  the  people  and  of  the  people's  wishes,  and 
that  various  improper  influences  were  brought  to  bear  upon  members 
of  the  legislature,  and  that  the  final  passage  of  the  bill  throngh  the 
senate  by  a  majority  of  one  vote  was  procured  by  bribing  two  of  the 
senators  who  voted  for  it,  one  receiving  $10,000  and  the  other  $15,000 
for  his  vote. 

The  question  is  whether  this  court  has  jurisdiction  of  this  question. 
I  am  satisfied,  upon  the  most  careful  consideration,  that  it  has  not. 
This  seems  to  be  manifest  from  the  organiiation  of  our  form  of  gOTern- 
ment  The  government  of  the  state  is  divided  into  three  departments — 
the  Kxccutive,  Legislative  and  Judicial.  The  three  combined  repre- 
sent the  entire  sovereignty  of  the  state.  Powers  vested  exclusively  in 
one  department  cannot  be  rightfully  exercised  by  the  other.  The 
legislative  power  is  certainly  vested  in  the  General  Assembly,  and  it  is 
certain  that  the  courts  can  exercise  no  part  of  the  power,  nor  can  either 
of  these  departments  rightfully  determine  with  what  degree  of  fidelity 
the  other  has  met  its  obligations.  For  this  court  to  exercise  the  juris- 
diction would  be  t-o  assume  that  the  coordinate  departments  of  the 
government  nre  liable  to  corruption,  but  the  courts  are  not. 

If  we  were  to  take  jurisdiction  and  determine  that  this  act  was 
passed  by  bribery  and  corruption  the  legislature  would  have  the  same 
right  to  inquire  whether  or  not  our  judgment  was  procured  by  the 
same  moans.  These  dep:irtments  within  their  spheres  are  so  far 
omnipotent  that  thoy  possess  all  the  power  of  the  state  belonging  to 
that  department,  and  in  the  exercise  of  these  powers  they  are  inde- 
pendent, neither  being  subject  to  the  will  or  supervision  of  the  otber. 

The  members  of  the  General  Assembly,  like  the  members  of  this 
court,  are  responsible  to  the  people  who  elected  them  for  the  manner  in 
which  they  discharge  their  trusts,  and  they  may  be  impeached  in  the 
manner  pointed  out  by  the  Constitution.  The  people  may  relieve 
themselves  of  the  consequences  of  the  corrupt  and  faithless  acts  of 
their  representatives,  but  it  was  never  contemplated  that  one  depart- 
ment should  sit  in  judgment  upon  the  conduct  of  the  other.  If  so  we 
might  set  aside  pardons  granted  by  the  executive  upon  the  ground  that 
they  were  corruptly  granted,  and  the  executive  department  might  in 
turn  refuse  to  permit  our  judgments  to  be  executed  upon  the  ground 
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that  they  were  corruptly  reudored,  and  from  the  collii^ioii  and  conflict, 
confuaioD  und  chaos  would  result.  If  we  should  t:ikc  jurisdiction  of 
this  quostion;  and  an  issue  of  fact  be  formed,  it  would  then  have  to  be 
tried  upon  the  rules  of  testimony  applicable  to  civil  cascs>,  only  u  pre- 
ponderance would  be  necessary  to  establish  the  allegation's  of  the  bill, 
or,  as  held  by  a  majority  of  this  court,  only  a  sli<;ht  preponderance,  so 
that  if  it  be  shown  by  a  slight  preponderance  of  testimony  that  one  of 
the  senators  who  voted  for  the  bill  was  corrupted,  we  would  then  be 
compelled  to  declare  that  the  act  was  not  the  will  of  the  legislature, 
although  it  eould  not  appear  that  the  bribed  member  would  not  have 
voted  for  the  bill,  notwithstandiog  the  bribe,  and  although  the  bill 
was  passed  with  all  the  forms  of  the  law. 

And  besides  this  result  would  be  reached  in  a  case  to  which  neither 
the  state  or  the  impeached  member  is  a  party  or  has  the  right  to  be 
heard  and  where  we  would  have  no  right  to  consider  whether  improper 
influences  may  have  affected  the  other  side  of  the  controversy. 

The  ground  upon  which  courts  set  aside  uncoustituiiunal  laws,  as  we 
shall  hereafter  see,  is  wholly  different.  In  such  cases  the  courts  simply 
determine  whether  there  is  conflict  between  the  two  laws — the  consti- 
tutional and  the  legislative  acts — and  if  so,  the  former  must  prevail. 

The  remedy  when  the  passage  of  a  law  has  been  improperly  obtained 
is  to  repeal  it  either  by  the  same  or  by  some  succeeding  legislature,  and 
the  wrong  sustained  in  the  meantime  is  generally  not  irreparable,  and 
besides- the  remedy  by  repealing  the  law  can  be  more  promptly  applied 
by  the  legislature  than  by  the  court.  The  correctness  of  this  view  as 
to  ordinary  legislation  is  conceded  by  the  counsel  for  the  complainants, 
but  it  is  insisted  that,  as  to  contracts  entered  into  by  the  legislature  in 
behalf  of  the  state,  the  rule  must  be  different;  that  when  a  state  con- 
tracts she  lays  aside  her  sovereignty  and  contracts  as  an  individual,  and 
all  the  consequences  must  result — that  is  to  say,  as  the  contracts  of 
individuals  may  be  set  aside  for  fraud,  the  contracts  of  states  are  sub- 
ject to  the  same  rule.  When  courts  acquire  jurisdiction  of  contracts 
made  by  states  they  apply  the  same  rules  of  Cimstruction  to  the  state 
they  do  to  the  individual ;  give  the  same  measure  of  justice  to  each. 
•But  it  is  a  mi^stake  to  assume  that  in  making  contracts  the  .>«tate  lays 
aside  her  sovereignty  so  as  to  give  the  courts  juiisdiction  without  her 
consent  to  adjudge  her  liability.  The  state  needs  no  such  n.ssi.stance 
from  the  courts.  If  the  legislature  has  been  bribpd  and  corrupted  to 
assunie  obligations  that  the  state  does  not  rightfully  owe.  the  remedy  is, 
in  the  first  place,  to  repeal  the  law  before  the  contracts  are  complete. 
This  power  with  respect  to  the  present  law  is  now  fully  possessed  by 
the  governor  and  legislature.  If  satisfied  that  the  law  was  procured  by 
bribery  it  is  a  question  for  the  consideration  of  the  governor  as  to 
whether  or  not  he  will  call  the  legislature  together  on  the  subject,  and 
for  that  body  to  determine  whether  for  this  or  for  any  other  reason  the 
law  should  be  repealed.  It  does  not  meet  the  question  to  say  that  they 
will  not  perform  this  duty;  they  have  the  power,  we  have  not. 

And  even  after  the  law  had  been  executed  and  the  bonds  issued,  if 
it  should  appear  that  by  corruption  and  bribery  an  unjust  debt  has 
been  assumed  in  the  name  of  the  state,  its  good  faith  and  honor  would 
not  require  the  obligation  to  be  met,  and  whether  it  would  or  not  would  be 
m  qaestioQ  for  the  people  through  their  representatives  to  consider,  as  the 
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8tat6  is  flovereigo  and  cannot  be  coerced,  so  that  whether  fatare  legis- 
latures would  recognise  the  obligation  would  be  a  question  for  them, 
und  the  people  in  their  sovereign  capacity  need  no  relief  from  the 
courts. 

Hut  it  is  said  that  on  account  of  a  peculiar  provision  of  the  act 
known  as  the  **  coupon  feature"  it  will,  when  executed,  be  irreparable, 
and  the  state  for  reasons  hereafter  to  be  considered  then  without 
remedy,  and  hence  unless  the  courts  now  interfere  the  obligations 
entered  into  under  a  law  thus  enacted  will  be  fastened  upon  the  people 
and  no  means  lefl  by  which  they  can  resist  them.  I  will  consider  this 
question  when  I  come  to  the  constitutionality  of  the  "  coupon  feature," 
and  it  will  then  appear  that  in  my  view  there  is  a  remedy  against  such 
an  emergency,  but  not  the  remedy  we  are  now  considering. 

To  assume  the  jurisdiction  now  insisted  upon  would  not  only  be,  ss  I 
think,  wholly  unauthorised  upon  principle,  but  directly  in  the  face  of 
all  the  judicial  opinions  that  have  been  expressed  upon  the  subjecty 
which,  considering  the  sources  from  which  these  opinions  have  ema- 
nated, it  would  be  bold  if  not  raah  to  disregard.  I  refer  to  Chief 
Justice  Marshall  in  Fleieher  y.  Peek,  6  Granch  87;  Stinbury  df  Erie 
Railroad  Co.  v.  Cooper,  33  Penn.  St.  283 ;  Wright  v.  Dtfreet,  8  Ind. 
298;  McCulloch  v.  The  State,  11  Id.  424;  Ex  parte  Newman.  9 
Cal.  515;  Stack  r.  Jacob.  8  W.  Va.  612;  State  v.  HayM,A)i  Mo.  604; 
People  V.  Draper,  15  N.  Y.  632. 

There  is  scarcely  to  be  found  sn  intimation  to  the  contrary.  Whether 
s  bill  may  be  maintained  to  restrain  individnsls  or  corporations  from 
receiving  the  benefits  of  their  own  fraud  practised  upon  the  legislatnn 
need  not  be  considered,  as  I  do  not  think  this  bill  can  take  that  ahspe 
as  the  bondholders  or  those  supposed  to  be  benefited  by  the  law  sre  not 
parties — the  Funding  Board  only  being  defendants. 

I  come  now  to  consider  whether  the  act  violates  the  Constitution  of 
the  state.  Several  objections  have  been  taken  to  it  on  this  ground,  but 
the  argument  has  been  addressed  mainly  to  what  is  known  as  the 
*'  coupon  feature"  of  the  act,  and  the  question,  in  importance,  undoubt- 
edly overshadows  all  others.  The  bonds  authorised  by  the  act,  as  I 
have  snid,  will  aggregate  twenty-seven  millions  of  dollara.  They  are  to. 
run  for  ninc^ty-nine  years  from  the  1st  of  July  1881,  redeemable  at  the 
pleasure  of  the  state  at  any  time  after  five  years;  they  are  to  bear 
interest  at  the  rate  of  three  per  cent,  per  annum,  evidenced  by  coupons 
payable  semi-annually  in  New  York. 

The  third  section  provides  that  the  coupons  on  and  after  the  maturity 
shall  be  receivable  in  payment  of  all  taxes  and  debts  due  the  stste, 
except  for  taxes  for  the  support  of  the  common  schools  and  the  payment 
of  the  interest  on  the  common  schopl  fund,  and  said  coupons  shall  show 
upon  their  face  that  they  are  so  receivable.  The  ninth  section  enacts 
that  the  bonds  shall  be  substantially  in  the  form  there  set  out.  The 
form  of  the  bond  there  set  out  contains  this  provbion,  to  wit,  *'  The 
coupons  of  the  bonds  ss  they  become  due  sre  receivable  for  all  taxes 
and  debts  due  the  state  of  Tennessee."  T  will  not  stop  to  consider  the 
effects  of  the  discrepsncy  between  the  third  section  and  the  form  of  the 
bonds  set  out  in  the  ninth  section,  the  former  making  the  coupons 
receivable  for  all  taxes  and  debts,  with  certain  exceptions,  the  latter 
making  them  so  receivable  without  exception.     I  will  assume  that  the 
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third  section  is  to  preTsil.  The  purpose  of  these  provisions  is  manifest. 
The  stipulation  that  the  coupons  are  receivable  for  taxes  and  debts 
due  the  state,  especially  as  incorporated  into  the  bonds  and  coupons 
themselves,  will,  if  valid,  constitute  part  of  the  contract,  and  will 
be  within  the  protection  of  the  clauses  of  the  (Constitution  of  the 
United  States  prohibiting  states  from  passing  laws  impairing  the  obliga- 
tion of  contracts,  a  provision  which  the  federal  courts  have  jurisdiction 
to  enforce,  and  this  notwithstanding  the  Constitution  of  the  United 
States  denies  to  those  courts  jurisdiction  of  such  suits  directly  against 
the  states.  The  federal  courts  take  jurisdiction  of  the  officers  of 
the  state  and  enforce  this  provision  of  the  Constitution,  notwithstand- 
ing the  contract  to  be  enforced  be  the  contract  of  a  state  and  the  state 
be  the  real  party  in  interest. 

This  is  the  well  settled  law  of  the  Supreme  Court  of  the  United 
Sutcs:  Osborne  v.  IT  S.  Bank,  9  Wheat.  738  ;  Doffge.  v.  WooUey,  18 
How.  331  ;  Banks  v.  DeboU.  Id.  300  ;  Furman  v.  Nicho/,  8  Wall.  44 ; 
Hartnvfin  v.  Greenhow,  12  Otto  672 ;  Davis  v.  Gray,  10  Wall  203,  and 
many  other  cases,  so  that  if  the  act  be  within  the  power  of  the  legisla- 
ture and  the  bonds  be  issued,  the  provision  in  regard  to  the  receiv- 
ability  of  the  coupons  for  taxes  and  debts  due  the  state  cannot  be 
repealed  so  as  to  affect  the  holder's  right  during  the  ninety-nine  years, 
or  so  long  as  any  coupons  remain  unpaid,  and  any  attempt  to  so  repeal 
must  be  declared  inoperative  and  void  by  the  courts  of  the  state 
in  obedience  to  the  mandate  of  the  federal  courts.  The  holders  of  the 
bonds  and  coupons,  therefore,  would  have  this  security,  that  so  long  as 
each  successive  legislature  shall  levy  any  tax,  especially  any  tax  over 
and  above  taxes  for  the  support  of  common  schools  and  interest  on  the 
school  fund,  they  would  have  the  prior  right  to  appr«>priate  it  before  it 
reached  the  treasury  by  tendering  the  coupons  in  payment.  The 
result,  therefore,  would  be  that  no  future  legislature  cuuld,  on  any 
account,  omit  to  levy  the  necessary  tax  to  pay  the  outstanding  coupons 
in  addition  to  the  current  expenses  and  other  debts  of  the  state,  and 
besides,  when  so  levied,  the  holders  of  the  coupons  would  have  a  prior 
claim  on  the  whole  fund,  and  whatever  loss  or  delay  might  occur  would 
fall  or  be  liable  to  fall  upon  the  other  current  expenses  and  debts 
of  the  state.  Future  legislatures  would  have  no  other  alternative 
unless  they  refused  to  levy  the  necessary  taxes  to  support  the  govern- 
ment. In  short,  the  effect  of  the  act  is  to  place  the  question  of  the 
payment  of  these  coupons  and  the  manner  of  their  payment  beyond 
the  control  of  any  future  legislature  or  even  of  the  people  themselves 
in  convention  assembled  for  ninety-nine  years,  if  any  portion  of  the 
coupons  remain  unpaid  so  long,  and  to  take  from  such  legislature  all 
right  to  control  the  revenues  raised  by  them  to  the  extent  of  the  sum 
necessary  to  pay  the  coupons  or  over  eight  hundred  thousand  dollars 
annually,  and  further  to  vest  in  the  federal  court  jurisdiction  to  enforce 
the  demand.  The  objection  is  not  to  the  power  of  the  legislature  to 
make  by  law  coupons  receivable  for  taxes.  This  power  is  not  denied. 
The  objection  is  to  the  power  to  stipulate  by  contract  that  the  law  shall 
Dot  be  repealed.  The  question  is,  has  one  legislature  the  power 
to  make  such  a  stipulation  binding  upon  any  future  legislature?  I  do 
not  favor  the  doctrine  that  courts  may  declare  acts  of  the  legislature 
Toid  upon  the  idea  that  they  violate  in  some  general  and  undefined 
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way  the  principles  of  republican  goverDDient.  I  also  adhere  to  the  doe* 
trine  that  in  general  state  constitutions  are  to  be  construed  as  limiting 
and  restricting,  but  not  as  granting  legislative  powers.  If  the  power 
be  in  it:^  nature  legislative,  then  it  belongs  to  the  legislative  department, 
unless  some  limit  or  restriction  be  found  either  in  the  letter  or  spirit  of 
the  Constitution.  And  in  applying  these  limits  and  restrictioos  I  have 
never  been  disposed  to  ''stick  in  the  bark/'  or  to  be  too  literal 
or  hypercritical  in  construing  the  Constitution.  But  when  I  regard 
a  vital  principle  violated,  then  I  deem  it  my  duty  to  declare  the  net 
inoperative,  without  rei>orting — out  of  mere  deference  to  the  legieU- 
ture — to  extreme  or  refined  subtleties  to  sustain  it. 

I  take  it  to  be  a  sound  and  well-recognised  principle,  plainly  dednei- 
blo  from  our  Constitution,  that  the  legislative  power  vested  in  each 
General  Assembly  as  the  representatives  of  the  people  to  legislate  upon 
any  subject,  is  limited  to  the  two  years  for  which  they  are  elected,  and 
it  is  clearly  beyond  their  power  to  enact  any  law  on  any  subject  that 
may  not  be  repealed  by  the  same  or  any  subsequent  General  Aaaembly. 
This  I  tiike  to  be  a  self-evident  proposition,  and  one  that  will  not  be 
denied.     One  generation  cannot  legislate  for  the  next. 

The  people  through  their  representatives  have  at  all  times  the  right 
to  change  their  laws  to  meet  the  exigencies  as  they  arise. 

]$ut  while  this  is  admitted  it  is  maintained  that  legislative  enactment 
may  also  involve  elements  of  contract  that  cannot  be  changed  at  the 
will  of  the  sovereign  power.  The  laws  may  be  repealed  but  the  obliga- 
tion of  contracts  cannot  be  impaired. 

Irrepcalable  laws  may  not  be  passed,  but  states  may  make  eontraeta 
obli;;atory  upon  the  people  in  the  future.  This  is  beyond  queetiooi 
By  the  custom  of  civilized  nations  they  have  the  right  to  eootract  pub- 
lic debts  not  only  obligatory  upon  the  people  who  contract  the  debt, 
but  upon  future  generations,  otherwise  they  might  in  times  of  war  be 
.  unable  to  preserve  the  life  of  the  nation  itself.  But  states  in  creatiog 
such  debts  act  as  sovereigns  and  cannot  be  coerced  into  payment.  The 
faith,  honor  and  credit  of  the  state  and  of  the  people  are  pledged  for 
the  payment  of  the  debt,  but  the  people  through  their  representatiTcs 
in  each  successive  legislature  must  be  left  to  redeem  their  part  of  the 
pledge.  It  is  not  contended  that  there  is  any  mode  to  coerce  the  state 
into  the  payment  of  an  ordinary  bond — I  mean  one  without  the  **  coupon 
feature ;"  but  it  is  equally  certain,  as  has  been  shown,  that  there  is  a 
mode  by  which  payment  of  coupons  of  the  character  we  are  considering 
may  be  enforced. 

The  provision  in  regard  to  the  coupon  is  not  only  a  law  regulating 
the '-col lection  and  disbursement  of  the  revenue  and  the  conduct  of  the 
state  officers,  but  under  the  construction  put  upon  similar  prorisioos 
by  the  Supreme  Court  of  the  United  States  it  becomes  part  of  the  eon- 
tract.  The  question,  therefore,  is :  Can  one  legislature,  in  the  forni  of 
a  law,  make  a  contract  which  surrenders  the  power  of  future  legislatures 
to  enact  laws  for  the  public  good  ?  Can  one  legislature  surrender  those 
attributes  of  sovereignty  which  are  absolutely  necessary  not  only  to  the 
well-being  of  the  state  but  to  its  very  existence?  Stated  in  this  form 
there  can  be  but  one  answer.  No  such  power  can  or  ought  to  exist. 
The  power  from  time  to  time  to  enact  such  laws  for  the  public  good,  as 
may  then  appear  necessary,  is  an  essential  element  of  borereigntj  abeo- 
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lutclj  necessary  for  the  existence  and  well-being  of  the  state  and  cannot 
be  .surrendered.  But  it  is  said  if  this  propasition  be  carried  to  its  full 
length  it  denies  to  the  state  the  power  to  issue  bonds  in  any  form. 
That  the  power  to  bind  the  state  by  the  '-  coupon  feature"  of  the  law 
is  DO  higher  power  than  to  issue  ao  ordinary  bond.  That  in  each  case 
the  faith,  honor  and  credit  of  the  state  and  its  future  revenues  are 
pledged  for  the  payment  of  the  principal  and  interest  of  the  debt,  and 
nothing  beyond  toia  in  either  case.  If  the  power  exists  to  make  one 
form  of  bond,  it  must  exist  to  make  the  other,  as  the  power  to  provide 
the  manner  of  payment  most  be  co-extensive  with  the  power  to  create 
the  debt.  If  the  obligation  contained  in  the  ''  coupon  feature"  be 
allowed  to  stand  upon  the  same  basis  as  the  bond  without  this  feature, 
that  is  upon  the  faith  and  honor  of  the  state,  and  bear  the  same  construc- 
tion, then  this  assumption  might  be  correct.  When  questions  of  this  char- 
acter were  first  brought  before  the  Federal  court,  it  was  insisted  that 
the  clause  of  the  Federal  Constitution  prohibiting  states  from  passing 
laws  impairing  the  obligations  of  contracts,  related  to  contracts  of 
individuals,  and  that  mere  legislative  acts  of  the  state  should  not  be 
construed  as  contracts  which  the  Federal  courts  were  vested  with  juris- 
diction to  enforce  against  the  states,  especially  when  by  the  Constitution 
the  court  could  not  take  jurisdiction  directly.  Had  this  construction 
prevailed,  then  the  form  of  obligation  entered  into  by  the  state  would 
not  be  very  material.  The  state  being  sovereign  could  not  be  coerced 
to  perform  the  obligation  in  either  event,  and,  in  making  such  contract, 
no  higher  power  would  bo  exercised  in  the  one  case  than  the  other. 
But,  as  we  have  seen  the  decision  of  the  question  was  otherwise,  it  was 
held  that  when  provisions  like  the  present  are  enacted,  as  to  the  manner 
of  payment,  the  Federal  court  will  take  jurisdiction  of  the  state's  officers 
and  enforce  the  law,  as  a  contract,  denying  the  .state  all  right  to  repeal 
or  impair  it,  and  virtually  in  that  event  the  state  ceases  to  be  sovereign 
in  respect  to  her  own  obligations,  and  hence  in  making  such  contracts 
the  state  has  surrendered  her  rights  not  only  to  act  as  a  sovereign  with 
respect  to  her  own  obligations,  but  also  to  enact  such  laws  as  may  in- 
cidentally affect  them.  And  wo  must  bear  in  mind  that  by  the  con- 
struction thus  given  to  acts  similar  in  this  respect  to  the  coupon  feature 
of  this  act,  the  law  out  of  which  the  contract  results  becomes  irrepealable. 
The  difference,  therefore,  between  the  two  characters  of  bonds  is  this : 
The  ordinary  bond  pledges  the  honor  and  faith  of  the  state;  each  suc- 
cessive legislature  as  the  representative  of  the  people  is  left  to  meet  its 
part  of  the  obligation ;  in  doing  so  they  act  from  the  sense  of  honor 
and  good  faith  which  is  supposed  to  actuate  the  people  of  a  sovereign 
state  and  their  representatives.  It  is  for  them  to  determine  whafhonor 
and  good  faith  require^  but  there  can  be  no  power  to  coerce  their  action. 
They  are  not  bound  by  previous  legislation  further  than  honor  and  good 
faith  require  they  should  be  bound,  and  of  this  they  are  to  judge.  By 
the  i&suance  of  the  ordinary  bonds  the  power  to  legislate  in  the  future 
for  the  public  good  is  in  no  sense  relinquished.  On  the  other  hand, 
the  bonds  with  the  coupon  feature  not  only  p]ed.&:e  the  honor  and  faith 
of  the  state,  but  practically  take  the  matter  entirely  out  of  the  control 
of  the  people  or  any  future  legislature,  while  the  obligations  last,  not 
only  as  to  the  question  whether  the  coupons  shall  be  paid,  but  also 
as  to  the  manner  of  their  payment.     The  revenues  to  be  raised  by 
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future  lc<rislaturc8  are  to  this  extent  not  only  pledged  bat  actnallj 
appropriated  and  put  beyond  their  control.  To  this  extent  they  are 
deprived  of  all  power  of  legislating  on  the  subject.  So  it  is  apparent 
that  the  poAvcrs  exercised  in  the  two  cases  are  es.<entially  different.  Had 
the  legi.siuture  the  power  by  contract  to  place  the  coupon  provision  of 
the  laws  absolutely  beyond  repeal  while  the  coupons  remain  unpaid? 
It  18  said  the  (|uestion  can  never  arise  unless  we  suppose  that  future 
legislatures  may  disregard  their  obligations  and  refuse  to  levy  the 
necessary  taxes  to  meet  the  interest  on  the  debt  and  other  expcuBea  of 
the  state.  Without  this  the  necessity  for  a  repeal  can  De\er  exist,  and 
it  cannot  be  presumed  that  they  will  thus  disregard  their  duty.  I  agree 
that  we  are  to  predicate  no  argument  upon  a  presumption  that  any 
future  legislature  will  violate  its  duty  or  act  in.  bad  faith.  But  the 
error  of  ihh  argument  is  in  the  court  assuming  to  decide  that  it  wHl 
under  all  circumstances  be  the  duty  of  every  succeeding  legislature  to 
levy  taxes  to  pay  the  coupons.  This  is  not  a  question  for  the  court. 
If  II  future  legislature  should  become  satisfied  that  the  debt  was  unjust 
and  fraudulent,  procured  by  bribery  and  corruption,  the  honor  and  faith 
of  the  state  would  not  require  that  it  be  paid.  Of  this  the  legislature 
would  have  to  judge.  It  is  said  that  this  debt  is  an  honest  and  just 
debt.  If  so,  I  trust  the  legislative  department  will  always  so  recognise 
it.  I  certainly  intend  to  express  no  doubt  as  to  its  validity,  but  the 
court  has  no  jurisdiction  to  pass  upon  the  question.  The  state  as  a 
sovereign  power  must  determine  for  itself  through  its  legislature  the 
measure  of  justice  that  good  faith  requires  it  to  render  to  its  creditors. 

Of  course  the  state  has  the  power  to  repudiate  an  honest  debt,  but 
we  are  to  presume  that  the  power  will  not  be  exercised.  But,  howef^er 
just  and  honest  this  debt  may  be,  if  one  legislature  has  the  power  thua 
to  tie  the  hands  of  the  future  legislatures,  as  to  the  payment  of  honest 
debts,  they  may  equally  bind  them  for  the  pavment  of  unjust  debts. 
It  is  perhaps  not  impossible  that  legislatures  may  be  bribed  and  corrupted 
to  enter  into  obligations  that  ought  not  to  be  binding  upon  the  people 
of  the  slate.  In  such  an  event  the  state  could  not  go  into  the  courts 
to  set  aside  its  obligations  upon  the  ground  that  its  own  legislature  had 
been  bribed  and  corrupted,  and  when  the  action  of  the  Federal  courts 
should  be  invoked  to  enforce  the  coupon  contract  and  protect  it  froni 
impairments,  they  would  not  listen  to  the  chcrge  that  the  state  legis- 
lature had  been  bribed  to  make  the  contract,  so  that  in  such  an  event 
the  state  could  practically  no  more  resist  the  payment  of  a  debt  created 
by  bribery  than  any  other. 

But  aside  from  this,  and  assuming  that  no  future  legislature  will  erer 
doubt  that  this  is  a  just  debt,  will  it  under  all  circumstances  be  their 
duty  to  levy  taxes  to  pay  the  coupons  J  Public  debts  are  to  be  paid  bj 
taxation  ;  the  creditor  has  no  direct  claim  against  the  citizen.  I  do  not 
undertake  to  define  the  extent  to  which  the  taxing  power  may  go.  But 
the  right  of  the  people  and  of  the  state  to  exist  is  superior  to  the  claim 
of  the  creditor.  The  creditor  who  takes  the  bond  of  a  sovereign  gov- 
ern ment  risks  not  only  its  honor  and  good  faith  but  also  the  possibility 
that  its  debt  may  become  too  onerous  to  be  borne.  The  government 
must  exist,  its  people  must  live,  otherwise  all  ability  to  pay  debts  would 
be  destroyed,  and  whatever  may  be  said  of  it,  wc  know  that  upon  the 
supposed  want  of  ability  to  pay  or  for  other  cause  the  power  to  repudiate 
public  debts,  in  whole  or  in  party  has  been  frequently  exercised  in 


LYNN  V.  POLK.  829 

ni'Hicrn  tiroes  even  by  the  most  enli<;1itciied  governments.  These  are 
iiitirmities  attaching  to  all  debts  of  this  character. 

Hut  I  am 'Dot  to  be  anderstood  as  advoeuting  the  doctrine  of  repudia- 
tion or  encouraging  any  tendency  in  tiiat  direction.  I  only  assert  that 
the  right  of  the  state  to  preserve  its  own  existence  and  good  government 
and  the  right  of  the  people  to  support  and  maintain  themselves  is 
superior  to  the  right  of  the  creditor.  This  principle  is  recognised  even 
in  regard  to  private  contracts,  by  our  liberal  exemption  laws.  In  the 
event  of  war,  famine  or  pestilence,  is  it  possible  that  a  legislature  would 
not  have  the  power  to  suspend  the  payment  of  these  coupons,  or  postpone 
them  to  the  superior  demand  for  the  preservation  of  the  state  and  the 
people  themselves?  In  such  an  event  I  do  not  think  it  can  be  denied 
that  the  power  to  repeal  the  laws  would  exist.  We  cannot  know  that 
such  emergencies  may  not  arise  within  the  next  ninety-nine  years.  It 
will  not  do  to  say  that  the  legislature  that  passed  this  act  determined 
that  no  such  emergency  would  ever  arise,  and  that  it  would  never  be 
necessary  to  repeat  it ;  this  is  absurd. 

It  is  said  that  such  emergencies  are  improbable,  extreme  cases  that 
may  never  occur,  and  that  we  need  not  now  undertake  to  provide 
against  them.  True,  we  need  not;  but  we  must  pre:<erve  in  the  gov- 
ernment the  power  to  provide  for  such  emergencies  if  they  should 
occur,  the  power  to  protect  itself  and  its  people  in  times  of  calamity 
and  peril.  Extreme  cases  may  always  be  supposed  in  order  to  test 
principles.  This  is  not  arguing  that  the  act  in  question  may  become 
unconstitutional  upon  such  future  contingency.  The  happening  of  such 
future  contingency  is  referred  to  for  the  purpose  of  showing  that  the 
act  was  in  excess  of  legislative  power  at  the  time  it  was  passed.  Then, 
if  it  be  conceded  that,  under  any  emergency  that  may  reasonably  be 
supposed,  the  power  to  repeal  the  law  would  exist,  then  it  seems  to  me 
to  follow,  inevitably,  that  the  act  which,  according  to  the  construction 
placed  upon  such  acts,  stipulates  that  it  shall  not  be  repealed  was  be- 
yond legislative  power. 

It  will  not  do  to  say  that  the  legislature  might  make  such  a  contract, 
but  that  we  will  annex  to  it  the  implied  qualification,  that  upon  suffi- 
cient emergency  the  law  may  be  repealed  and  the  contract  impaired. 
This  qualification  necessarily  destroys  the  whole  contract.  If  the  law 
may  be  repealed  in  any  emergency,  then  who  is  to  judge  of  the  suffi- 
ciency of  the  emergency  ?  Certainly  not  the  courts ;  it  cannot  be  said 
that  the  courts  would  uphold  a  repeal  of  the  act  if,  in  their  opinion,  it 
was  upon  an  emergency  justifying  it,  and  disregard  the  repeal  if  the 
emergency  was  not  deemed  sufficient. 

The  considerations  upon  which  the  sufficiency  of  the  emergency  would 
have  to  be  determined  are  not  judicial  in  their  character,  but  purely 
political  and  legislative.  If  then  we  consider  that  the  sufficiency  of  the 
emergency  is  to  be  determined  by  the  legislature,  it  inevitably  results 
that  they  may  repeal  the  law  at  pleasure  and  the  contract  is  without 
validity. 

But  it  seems  to  me,  that  if  the  power  to  make  such  contracts  be  con- 
ceded them,  the  right  to  repeal  the  law  and  abrogate  the  contract 
would  not  be  recognised  in  any  emergency.  The  question  would  come 
directly  within  the  jurisdiction  of  the  federal  court.  The  decisions  of 
that  court,  at  least  as  they  now  stand,  leave  no  room  for  doubt.     They 
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r<ay.  if  tho  state  legislature  makes  the  contract  and  has  the  power  to 
make  it.  tlieii  it  cannot  bo  impaired  by  any  Kub»cqu<;nt  legislation,  and 
to  asciTtain  th(>  meaning  of  the  contract,  they  disregard  the  constroe- 
tiiMi  nf  tlu'  state  courts  and  construe  it  for  theuiselvesi. 

Thi'  court  would  not  undertake  to  inquire  into  the  circumstances  of 
emergency  or  necessity  under  which  the  state  Iqj^islature  uiay  haTc 
undertaken  to  repeal  the  law  and  impair  the  contract.  It  is  said,  how- 
ever, that  the  jurisdiction  is  Tested  in  that  court,  and  whatever  it  might 
decide  would  be  the  law  of  the  case,  and  we  must  presume  they  would 
decide  correctly. 

Jurisdiction  is  Tested  in  that  court  to  enforce  the  Federal  CooatitutioD 
against  sUitc  laws  impairing  the  obligations  of  contracts,  and  so  it  must 
deteriitinc  whether  the  contract  has  been  impaired.  Their  deciaioos 
are  the  supreme  law  upon  this  subject. 

But  whether  our  legislature  has  the  power  to  bind  the  state  by  the 
contract,  supposed  to  be  impaired,  is  not  a  question  for  the  Federal 
Supremo  (^ourt.  This  is  a  question  depending  upon  the  constroetion 
of  our  own  (Constitution  and  belongs  to  this  court.  If  our  ConstitutioD 
denies  to  the  legislature  the  power  to  make  the  contract,  and  this  oourt 
so  declare,  I  do  not  understand  that  the  Federal  Supreme  Court  has 
any  jurisdiction  to  review  our  decisiou.  It  is  certain  that  it  would 
not  if  the  law  be  declared  unconstitutional,  and  the  proposed  contract 
without  authority,  in  advance  and  its  execution  prcTcnted,  whatever  it 
might  decide  in  the  event  the  question  were  to  come  up  after  the  bonds 
are  issued. 

So,  that  when  it  is  found  that  legislative  acts  of  the  character  of  this 
one  are  construed  to  be  contracts  by  which  tho  state  is  subjected  to  the 
jurisdiction  of  the  federal  court,  and  by  which  its  sovereign  power 
necessary  for  its  own  existence  and  well-being  is  surrendered,  the  state 
court  is  well  justified  in  declaring  that  no  power  exists  in  the  legislature 
to  make  such  a  contract. 

The  state  must  reserve  to  itself  and  to  each  succeeding  legislature 
the  sovereign  power  to  protect  itself,  and  to  attend  to  its  own  local 
affairs ;  its  legislature  can  surrender  no  power  not  already  vested  in  the 
federal  government.  Again,  assuming  that  the  debt  will  always  be 
regarded  as  a  just  debt  and  that  no  calamity  will  ever  occur  rendering 
the  people  for  the  time  unable  to  meet  the  interest,  that  each  sueees- 
sivc  legislature  will  be  willing,  in  good  faith,  to  discharge  the  duty  of 
levying  the  necessary  taxes,  still,  it  might  in  their  opinion  be  neces- 
sary fur  the  public  good  to  change  the  manner  of  payment,  and  repeal 
tiie  Coupon  section,  collect  the  taxes  in  money,  and  pay  the  coupons  st 
the  treasury.  This  might  become  necessary  to  prevent  the  various  tax 
collectors  in  the  state,  many  of  whom  are  unskilled  in  business,*  from 
receivini;  counterfeit  coupons.  The  delay  in  the  collection  of  taxes, 
even  when  an  ample  amount  is  levied,  may,  ou  account  of  the  prior 
eluiuis  of  the  coupon  holders  be  found  to  operate  unjustly  to  the  other 
creditors  of  the  state,  and  create  embarrassments  for  want  of  funds  to 
meet  the  current  expenses.  The  legislature  might  desire  to  obviate 
this  by  levying  a  separate  tax,  payable  in  money  to  meet  the  current 
expenses,  leaving  an  ample  amount  payable  as  before  in  coupons  to  take 
up  all  that  remain  outstanding. 
.^^itllcr  of  these  changes  supposes  any  purpose  to  repudiate  the  debt. 
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They  would  be  perfectly  fair  and  jast  and  not  incunsistcnt  with  perfect 
<;ood  faith,  yet  if  the  contract  be  valid  neither  of  these  chanL'es  could 
be  made.  Such  changes  in  the  laws  might  be  necessary  for  the  public 
good,  and  yet  the  legislature  of  a  sovereign  state  without  the  power  to 
make  them. 

We  cannot  determine,  nor  was  it  in  the  power  of  the  last  General 
Assembly  to  determine,  that  these  changes  would  never  be  necessary 
or  important.  It  is  a  power  constituting  an  essential  element  of 
sovereignty  necessary  for  the  purposes  of  government  and  cannot  be 
surrendered,  but  must  remain  with  the  people  and  their  representatives 
for  the  time  being.  The  extent  of  the  power  is  not  important.  If  one 
essential  element  of  sovereignty  may  be  surrendered,  why  not  all. 
Where  is  the  limit? 

It  is  argued,  however,  that  for  a  consideration  a  legislature  may  relin- 
quish part  of  the  sovereign  power,  though  not  all.  I  know  that  this 
doctrine  is  established  by  numerous  decisions  of  the  Supreme  Court  of 
the  United  States  with  reference  to  provisions  in  charters  of  incorpora- 
tion, by  which,  for  a  consideration,  the  right  to  levy  taxes  in  the  future 
has  been  held  to  be  released. 

W^e  are  bound  by  these  decisions  in  similar  cases,  but  we  are  not 
bound  to  apply  the  same  doctrine  elsewhere.  The  soundness  of  the 
doctrine  has  always  been  denied  by  some  of  the  ablest  judges  of 
the  Supreme  Court,  and  has  been  met  with  solemn  protests  by  some 
of  the  ablest  state  courts,  and  Mr.  Justice  Miller  has  shown  me  one 
of  his  dissenting  opinions  that  if  the  power  be  conceded  to  exist,  no 
limit  can  be  fixed  to  its  exercise.  These  decisions  must  be  left  to  stand 
upon  their  own  peculiar  ground,  if,  indeed,  they  stand  upon  any  sound 
principles.  I  have-  carefully  examined  the  case  of  Antoni  v.  Wright^ 
decided  by  the  Supreme  Court  of  Virginia,  22  Grattan  833.  and  given 
to  it  the  respectful  consideration  due  to  the  courts  of  a  sister  state,  but 
I  cannot  concur  in  the  reasoning  or  the  conclusion.  I  have  ulrcudy 
examined  the  grounds  upon  which  it  mainly  rests. 

The  case  of  Uartman  v.  Greenhow,  12  Otto  672,  did  hot  present  the 
question.  The  decision  in  Antoni  v.  Wright^  afterwurds  reaffirmed  by 
the  same  court,  had  been  acquiesced  in  by  the  state  officers  of  Virginia. 
The  coupons  in  the  latter  case  were  not  refused,  the  only  effnrt  wa>  to 
deduct  from  them  a  tax  upon  the  bonds.  While  the  reasoning  <»f  the 
Virginia  court  is  recited  with  apparent  approval,  yet  it  is  manifest, 
the  decision  was  regarded  as  settling  the  question,  leaving  only  the 
question  of  the  proposed  tax  to  be  decided  in  the  latter  case.  I'he  case  of 
Furman  v.  Xichoi,  S  Wall.  44,  holds  that  the  12th  section  of  the  char- 
ter of  the  Bank  of  Tennessee,  making  its  notes  receivable  for  taxes  was  a 
contract  attaching  to  the  notes,  that  could  not  be  impaired  by  .subsequent 
legislation.  The  question,  of  course,  has  some  analogy,  but  is  not  iden- 
tical. The  notes  were  intended  to,  and  did  for  a  time,  at  least,  circulate 
as  money.  At  all  events,  the  question  as  to  the  power  of  the  legisla- 
ture to  bind  the  state  by  contract  like  the  present,  was  not  considered 
or  decided.  The  same  may  be  said  of  Woodruff  v.  Tntpnall,  10 
How.  190. 

The  Supreme  Court  of  the  United  States  has  not,  in  general,  been 
disposed  to  question  the  power  of  state  legislatures  to  make  such  con- 
tracts.     I  presume,  as  I   have  said,   the   construction   of  the  state 
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si\y\  if  the  state  legislature  makes  tlie  contract  and  has  the  power  to 
iiiaki;  it.  thi'ii  it  cannot  bv  impaired  by  any  KubsetimMit  le^^islation,  and 
tn  ascortain  the  uieaniug  of  the  contract,  they  disregard  the  conatruc- 
ti(»n  lit'  thi'  state  courts  and  construe  it  for  theniselves. 

The  onurt  would  not  undertake  to  inquire  into  the  circumstances  of 
euiiTgency  or  necessity  under  which  the  slate  legislature  may  have 
undertaken  to  repeal  the  law  and  iuipair  the  contract.  It  is  said,  how- 
ever, tliat  the  jurisdiction  is  vested  in  that  court,  and  whatever  it  might 
decide  would  be  the  law  of  the  case,  and  we  must  presume  they  would 
decide  correctly. 

Jurisdiction  is  vested  in  that  court  to  enforce  the  Federal  Constitutioo 
against  state  laws  impairing  the  obligations  of  contracts,  and  so  it  must 
determine  whether  the  contract  has  been  impaired.  Their  decisioDS 
are  the  supreme  law  upon  this  subject. 

But  whether  our  legislature  has  the  power  to  bind  the  state  by  the 
contract,  supposed  to  be  impaired,  is  not  a  question  for  the  Federal 
Supremo  (Vurt.  This  is  a  question  depending  upon  the  constmction 
of  our  own  Constitution  and  belongs  to  this  court.  If  our  Constitution 
denies  to  the  legislature  the  power  to  make  the  contract,  and  this  conr^ 
so  declare,  I  do  not  understand  that  the  Federal  Supreme  Court  has 
any  jurisdiction  to  review  our  decision.  It  is  certain  that  it  would 
not  if  the  law  be  declared  unconstitutional,  and  the  proposed  contract 
without  authority,  in  advance  and  its  execution  prevented,  whatever  it 
might  decide  in  the  event  the  question  were  to  come  up  after  the  bonds 
are  issued. 

So,  that  when  it  is  found  that  legislative  acts  of  the  character  of  this 
one  arc  construed  to  be  contracts  by  which  the  state  is  subjected  to  the 
jurisdiction  of  the  federal  court,  and  by  which  its  sovereign  power 
necessary  for  its  own  existence  and  well-being  is  surrendered,  the  state 
court  is  well  justified  in  declaring  that  no  power  exists  in  the  legislature 
to  make  such  a  contract. 

The  state  must  reserve  to  itself  and  to  each  succeeding  legislature 
the  sovereign  power  to  protect  itself,  and  to  attend  to  its  own  local 
affairs ;  its  legislature  can  surrender  no  power  not  already  vested  in  the 
federal  government.  Again,  assuming  that  the  debt  will  always  be 
regarded  as  a  just  debt  and  that  no  calamity  will  ever  occur  rendering 
the  people  for  the  time  unable  to  meet  the  interest,  that  each  succes- 
sive legislature  will  be  willing,  in  good  faith,  to  discharge  the  duty  of 
levying  the  necessary  taxes,  still,  it  might  in  their  opinion  be  neces- 
sary fur  the  public  good  to  change  the  manner  of  payment,  and  repeal 
the  coupon  section,  collect  the  taxes  in  money,  and  pay  the  coupons  at 
the  treasury.  This  might  become  necessary  to  prevent  the  various  tax 
collectors  in  the  state,  many  of  whom  are  unskilled  in  business,- from 
receiving;  counterfeit  coupons.  The  delay  in  the  collection  of  taxes, 
even  when  an  ample  amount  is  levied,  moy,  on  account  of  the  prior 
claims  of  the  coupon  holders  be  found  to  operate  unjustly  to  the  other 
creditors  of  the  state,  and  create  embarrassments  for  want  of  funds  to 
meet  the  current  expenses.  The  legislature  might  desire  to  obviate 
this  by  levying  a  separate  tax,  payable  in  money  to  meet  the  current 
cxi>eiises.  leaving  an  ample  amount  payable  as  before  in  coupons  to  take 
up  nil  that  remain  outstanding. 
.^^iUlcr  of  these  changes  supposes  any  purpose  to  repudiate  the  debt. 
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They  would  be  perfectly  fair  and  just  aud  not  inconsistent  witli  perfect 
good  fuith,  yet  if  the  contract  he  valid  neither  of  these  ch»nL'e.s  could 
be  made.  Such  changes  in  the  laws  nii<;ht  be  necessary  for  the  public 
good,  and  yet  the  legislature  of  a  sovereign  state  without  the  power  to 
make  them. 

We  cannot  determine,  nor  was  it  in  the  power  of  the  last  General 
Assembly  to  determine,  that  these  changes  would  never  be  necessary 
or  important.  It  is  a  power  constituting  an  essential  element  of 
sovereignty  necessary  for  the  purposes  of  government  and  cannot  be 
surrendered,  but  most  remain  with  the  people  and  their  representatives 
for  the  time  being.  The  extent  of  the  power  is  not  important.  If  one 
essential  element  of  sovereignty  may  be  surrendered,  why  not  all. 
Where  is  the  limit  ? 

It  is  argued,  however,  that  for  a  consideration  a  legislature  may  relin- 
quish part  of  the  sovereign  power,  though  not  all.  I  know  that  this 
doctrine  is  established  by  numerous  decisions  of  the  Supreme  Court  of 
the  United  States  with  reference  to  provisions  in  charters  of  incorpora- 
tion, by  which,  for  a  consideration,  the  right  to  levy  taxes  in  the  future 
has  been  held  to  be  released. 

We  are  bound  by  these  decisions  in  similar  cases,  but  we  are  not 
bound  to  apply  the  same  doctrine  elsewhere.  The  soundness  of  the 
doctrine  has  always  been  denied  by  some  of  the  ablest  judges  of 
the  Supreme  Court,  and  has  been  met  with  solemn  protests  by  some 
of  the  ablest  state  courts,  and  Mr.  Justice  Miller  has  shown  me  one 
of  his  dissenting  opinions  that  if  the  power  be  conceded  to  exist,  no 
limit  can  be  fixed  to  its  exercise.  These  decisions  must  be  left  to  stand 
upon  their  own  peculiar  ground,  if,  indeed,  they  stand  upon  any  sound 
principles.  I  have-  carefully  examined  the  case  of  Antoni  v.  IIV/'^A/, 
decided  by  the  Supreme  Court  of  Virginia,  22  Grattan  883.  and  given 
to  it  the  respectful  consideration  due  to  the  courts  of  a  sister  state,  but 
I  cannot  concur  in  the  rea.soning  or  the  conclusion.  I  have  already 
examined  the  grounds  upon  which  it  mainly  rests. 

The  case  of  Ilarfman  v.  Greenhoic,  12  Otto  672,  did  not  present  the 
question.  The  decision  in  Antoni  v.  Wright ,  afterwards  re-affirmed  by 
the  same  court,  had  been  acquiesced  in  by  the  state  officers  of  Virginia. 
The  coupons  in  the  latter  case  were  not  refused,  the  only  effnit  wa!»  to 
deduct  from  them  a  tax  upon  the  bonds.  While  the  reusonin^i;  of  the 
Virginia  court  is  recited  with  apparent  approval,  yet  it  is  manifest, 
the  decision  was  regarded  as  settling  the  question,  leaving  only  the 
question  of  the  proposed  tax  to  be  decided  in  the  latter  case.  I'he  case  of 
Fumian  v.  Nichols  H  Wall.  44,  holds  that  the  12th  section  of  the  char- 
ter of  the  Bank  of  Tennessee,  making  its  notes  receivable  for  taxes  was  a 
contract  attaching  to  the  notes,  that  could  not  be  impaired  by  subsequent 
legislation.  The  question,  of  course,  has  some  analogy,  but  is  not  iden- 
tical. The  notes  were  intended  to,  and  did  for  a  time,  at  least,  circulate 
as  money.  At  all  events,  the  question  as  to  the  power  of  the  legisla- 
ture tu  bind  the  state  by  contract  like  the  present,  was  not  considered 
or  decided.  The  same  may  be  said  of  Wowirtiff  v.  Tmpnall,  10 
How.  190. 

The  Supreme  Court  of  the  United  States  has  not,  in  general,  been 
disposed  to  question  the  power  of  state  legislatures  to  make  such  con- 
tracts.     I   presume,  as  I   have  said,   the   construction   of  the  state 
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CoDstitution  as  to  the  power  would  be  a  qaestioo  for  the  state  coorts. 
Thoui^h  ID  inc|uiriiig  whether  tiic  contracts  of  a  state  have  been  impaired, 
the  United  States  courts  do  not  jield  to  the  construction  ^iven  by  the 
state  cuurts  to  the  st^itutes,  out  of  which  the  contract  nrisea:  Jefferwon 
Bank  v.  Shelif^,  1  Bliuck  486 ;  Wright  v.  Ka;/lf,  1 1  Otto  794.  We 
ought  to  entertain  no  feeling  of  cntagi»nisni  toward  the  Federal  8upreoie 
Court.  We  should  adopt  its  decisions  where  they  are  coDtrollini;  with- 
out hesitation.  We  should  not  regard  its  decisions  as  those  of  a  foreigo 
jurisdiction.  It  is  not  to  be  denied  that  the  extension  of  the  jurisdic- 
tions of  the  federal  courts  over  the  states  is,  from  a  political  staad- 
point,  regarded  with  jealousy  from  some  quarters,  as  indicating  a  ten- 
dency to  encroach  upon  the  rights  of  the  states  and  strengthen  (he 
general  goTernnient.  lu  this  contest  it  is  not  the  province  of  this  court 
to  enter  with  anything  of  a  partisan  spirit.  Upon  this  character  of 
questions,  hf)wever.  Mr.  Justice  Miller  in  a  dissenting  opinion,  in 
which  Justice  Field  and  the  Chief  Justice  concurred,  in  the  case  of 
Washington  Univeraity  v.  Rouse ,  8  Wall.  439,  uses  the  language  :  **  But 
we  must  be  permitted  to  say,  that  in  deciding  the  *  *  *  validity  of  the 
contract,  this  court  has  been  at  times  quick  to  discover  a  contract  that 
it  might  be  protected,  and  slow  to  perceive  that  what  are  claimed  to  be 
contracts  are  not  so  by  reason  of  want  of  authority  in  those  who  pro- 
fess to  bind  others." 

This,  he  adds,  has  been  especially  apparent  in  regard  to  contracts 
made  by  legislatures  of  states.  When  it  is  seen  that  the  result,  In  eases 
of  this  character  is,  by  contract,  to  surrender  to  the  federal  court  juris- 
diction over  the  state  itself  in  its  local  affairs,  it  cannot  be  wondered 
if,  in  view  of  the  statement,  state  courts  shall  hereafter  be  a  little  slow 
to  see  the  power  to  make  such  contracts.  I  trust,  at  this  day,  1  have  no 
special  mania  upon  the  subject  of  state  sovereignty,  but  I  cannot 
decline  to  assert  so  much  of  the  powers  of  sovereignty  as  are  yet  ood- 
ceded  to  the  state. 

It  is  said,  however,  the  bill  attacks  the  act  upon  the  ground  that  the 
legislature  cannot  pass  an  irrepealable  act.  and  hence  this  law  is  repeal- 
able,  and  at  the  same  time  assumes  that  the  act  is  unconstitutional 
because  it  is  not  repealable.  The  argument  is  earnestly  pressed,  and  it 
is  insisted  that  the  law  is  either  repealable  or  it  is  not  repealable ;  if 
it  is  repealable  no  relief  is  now  needed,  it  will  be  for  the  legislature  to 
repeal  it  at  pleasure ;  if  it  is  not  repealable  the  complainants  arc  entitled 
to  no  relief  by  their  own  showing.  This,  though  ingenious,  savors  of 
*<  special  pleading."  If  the  section  in  question  was  only  a  law  it  would 
of  course  be  repealable.  but  it  involves  also  elements  of  a  contract,  and 
if  the  power  exist  to  bind  the  state  to  these  stipulations  and  the  terms 
be  accepted,  then  the  contract  could  not  be  impaired.  As  to  neither 
of  these  propositions  can  there  be  any  doubt.  Nor  can  there  be  any 
doubt  under  the  decisions  of  the  Federal  Supre^me  Court  that  this  is  a 
contract.  No  difficulty  can  exist  as  to  its  construction  and  meaning. 
It  was  intended  to  prevent  the  repeal  of  the  law.  The  question  is  not 
whether  it  is  or  is  not  a  contract,  or  as  to  the  meaning  of  the  contract; 
but  the  question  is  whether  the  legislature  had  the  power  to  bind  the 
Bt4ite  to  these  stipulations.  It  is  not  an  accurate  statement  of  the  posi- 
tion of  the  complainants  to  say  that  the  act  is  unconstitutional  because 
it  is  not  repealable,  but  it  is  because  it  professes  to  authoriie  a  contraet 
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on  behalf  of  the  state  which  the  legislature  has  not  the  pownr  to  make, 
that  is,  a  contract  relinquishing  part  of  the  sovereit^n  puwer  of  the 
state.  Of  course,  if  the  law  be  unconstitutional  it  may  be  so  declared 
eyen  after  the  bonds  are  issued,  but  it  does  not  follow  that  it  may  not 
be  so  declared  in  advance.  It  is  assumed  that  the  question  cannot  arise 
until  there  is  an  attempt  to  repeal  the  law,  as  until  then  there  is  no  real 
case.  But  this  overlooks  the  fact  that  this  is  not  only  a  law,  but  professes 
to  be  a  contract.  If  the  court  ha.s  the  jurisdiction,  and  the  proper 
parties  are  before  it,  no  doubt  can  exist  as  to  the  right  to  declare  in 
advance  the  want  of  power  to  make  the  contract  and  prevent  its  con- 
summation. If  such  jurisdiction  exists,  it  would,  in  every  view,  be 
better  to  exercise  it  now  rather  than  allow  the  bonds  to  be  issued  and 
afterward  allow  the  coupon  section  to  be  repealed  and  the  contract 
changed.  Of  course,  we  cannot  know  that  the  attempt  would  ever  be 
made  to  repeal  it,  but  the  bonds,  in  the  form  proposed,  would  contain 
an  unwarranted  assumption  upon  their  face,  and  be  calculated  to  deceive 
and  mislead  innocent  purchasers  and  make  litigation.  The  Supreme 
Court  of  the  United  States  enjoined  the  board  of  liquidation  of 
Louisiana  from  issuing  bonds  of  the  state  to  certain  persons,  upon  the 
ground  that  an  act  of  the  legislature  authorizing  it  indirectly  impaired 
the  rights  of  the  complainants  under  a  former  act;  2  Otto  531.  In 
Daou  V.  Gray,  the  governor  of  Texas  was  enjoined  from  issuing 
grants  to  a  large  body  of  land,  upon  the  ground  that  it  would  interfere 
with  other  titles :  16  Wall.  203,  and  there  are  various  other  cases  hold- 
ing that  it  is  proper  to  grant  the  relief  in  advance  :  Mott  v.  Pennsyl- 
vania RailroatI,  30  Penn.  St.  9;  Bradley  v.  Com  ,  2  Humph.  42s  ;  Win- 
iton  V.  T.  &  P.  Railroad,  1  Baxter  60.  If  this  law  in  teruis  authorizes 
the  defendants  to  enter  into  contracts  in  the  name  of  the  state,  containin^^ 
stipulations  to  which  the  state,  under  the  Constitution,  cannot  he  hound, 
then  there  ought  to  be  no  reluctance  in  so  declarioi^,  or  any  "straining 
of  the  timber*'  of  the  law  to  avoid  the  result.  It  may,  no  doubt,  be 
thought  that  there  are  strong  reasons  why  the  court  ouj^ht,  if  possible, 
to  sustain  the  settlement.  The  state,  it  may  be  said,  has  large  resources, 
the  debt  is  not  beyond  our  means,  it  has  been  a  disturbing  element  in 
the  state,  the  reputation  of  our  people  for  honor  and  iuteirrity  is  at 
stake,  and  the  court  ought  from  these  considerations  to  resolve  all 
doubts  in  favor  of  the  law,  brush  aside  all  technicalities  and  abstractions 
and  sustain  the  action  of  the  legislature  if  possible,  because  it  is  a 
favorable  settlement,  and  it  is  of  great  importance  to  the  state  that  it 
should  be  sustained.  To  defeat  this  settlement  of  the  public  debt.  is.  I 
know,  assuming  a  great  responsibility.  I  certainly  could  not  undertake 
to  do  so  upon  a  mere  technicality  or  abstraction.  I  cannot,  of  course, 
know  that  this  law  would  ever  injuriously  nffect  the  state,  it  might 
not;  the  burdens  might  be  submitted  to  and  borne  without  injury  or 
complaint.  But  if  it  involves  a  vital  principle  of  constitutional  law, 
essential  in  its  nature  to  the  preservation  of  the  state  and  the  rights  of 
the  people,  then  this  principle  cannot  be  surrendered,  upon  the  sugges- 
tion that  in  this  instance  it  would  do  no  harm,  and  that  it  is  for  a  good 
purpose.  A  radical  error,  once  established,  may  do  incalculable  injiiry. 
I  cannot  undertake  to  speculate  as  to  the  consequences.  My  duty  is  to 
respond  to  the  question  presented  by  the  record.  The  political  con- 
siderations are  not  for  the  court.     It  simply  resolves  itself  at  last  into 
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the  question  whether  the  soTereign  power  of  the  people  of  this  state  to 
deal  with  their  public  debt,  to  raise  revenue  by  taxation  and  appropriate 
it.  and  enact  lawa  iu  regard  to  the  manner  of  such  collection  shall 
remain  with  them  and  their  representatives,  as  they  shall  from  time  to 
time  assemble,  or  shall  those  powers  be  held  to  have  been  surrendered 
by  the  cuiitmct  of  one  (jiLMieral  Assembly  for  ninety-nine  years,  and  the 
jurisdiction  thereby  vested  in  the  federal  court  to  coerce  the  state  into 
the  performance  of  the  contract. 

It  mu.<t  be  remembered  that  if  this  contract  be  valid,  the  people  of 
the  state  cannot  change  it  even  by  a  constitutional  amendment.  They 
eanoot,  even  in  this  mode,  impair  the  obligation. 

The  last  General  Assembly,  actuated,  no  doubt,  by  a  patriotic  desire  to 
redeem  the  honor  of  the  state  and  do  justice  to  its  creditors,  undertook 
to  satisfy  their  demands  by  putting  the  obligation  in  such  form  that  no 
future  legislature  could  (juestion  the  settlement  or  change  the  manner 
of  payment.  This  feature  of  the  law  seems  to  have  had  its  origin  in  a 
want  of  confidence  in  the  integrity  of  the  people  and  their  future  repre- 
sentatives. In  this  I  think  the  legislature  exceeded  its  power.  The 
responsibility  of  making  provision  on  the  debt,  the  honor  and  good 
name  of  the  state  must  be  left  with  the  people.  If  they,  in  an  evil 
hour,  should  cho(»Re  to  violate  their  faith  and  bring  reproach  and  dis- 
honor upon  themselves  by  repudiating  debts  that  in  justice  they  ought 
to  pay,  it  will  indeed  be  a  sad  calamity,  but  I  am  not  to  presume  that 
such  an  event  can  ever  occur.  The  people  of  this  state  cannot  be 
guilty  lii'  so  great  a  folly  and  so  great  a  crime ;  but  if  they  choose  to  do 
so  I  do  not  know  how  they  shall  be  prevented.  One  legislature  has  no 
power  to  act  upon  such  a  presumption  and  bind  the  people  by  a  contract 
which  surrenders  their  sovereign  powers. 

It  remains  then  to  be  seen  whether  the  court  has  jurisdiction  and  the 
necessary  parties  to  render  a  decree.  It  is  argued  with  great  earnest- 
ness and  force  that  the  court  cannot  take  jurisdiction  of  this  case, 
because  it  is  iu  effect  a  suit  against  the  state,  or  against  '^  officers  of  the 
state,  acting  by  authority  of  the  state,  with  a  view  to  reach  the  state." 

The  Constitution  allows  suits  against  the  state  in  such  manner  as  the 
legislature  may  provide,  but  as  there  is  now  no  law  providing  for  such 
suits  it  is  conceded  that  they  cannot  be  maintained.  On  the  contrary, 
the  Act  of  February  28th  1873,  declares  that  no  court  in  this  state 
shall  have  jurisdiction  ''  to  entertain  any  suit  against  the  state,  or 
against  any  officer  of  the  state  acting  by  authority  of  the  state,  with  a 
view  to  reach  the  state,  its  treasury,  funds  or  property." 

We  have  decided  quite  a  number  of  cases  since  this  act  was  passed, 
awarding  the  process  of  mandamus  against  the  comptroller  to  compel 
him  to  issue  warrants  agsiinst  the  state  allowed  by  law:  Burch  v. 
Baxter,  12  Heiskell  601  ;  FaUUking  Co.  v.  i^urcA,  Id.  607 ;  Vkl  v. 
Gaines,  4  Lea  852,  besides  quite  a  number  of  unreported  cases.  The 
effect  of  the  Act  of  1873  seems  to  have  been  considered  in  those  cases ; 
Kut  it  would  cert'iinly  not  be  construed  to  deprive  the  court  of  juris- 
diction to  compel  a  ministerial  officer  to  perform  a  plain  ministerial 
duty,  and  when  the  demand  of  the  relator  is  allowed  by  law  it  is  the 
plain  ministerial  duty  r»f  the  comptroller  to  issue  his  warrants,  even 
though  in  determining  this  question  the  court  may  have  to  declare  the 
legislative  acts  unconstitutional.     Otherwise,  the  decision  of  the  comp- 
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troller  would  be  final,  aDd  the  party  havin*;  a  demand  allowed  by  law 
without  reojedy.  Such  proceedings,  so  fur  t'roni  b.ing  suits  u«;:unsc 
the  state,  are,  iu  fact,  suits  io  the  naiue  of  the  state  to  compel  its  officers 
to  perform  their  duty. 

There  are  cases,  however,  where  the  ministerial  officer  is  vested  with 
discretion  in  the  discharge  of  bis  duties,  a  discretion  which  the  courts 
cannot  control.  They  may  compel  him  to  perform  his  duty,  but  may 
not  determine  how  his  discretion  shall  be  exercised.  The  principle 
upon  which  mandamus  is  awarded  against  ministerial  officers  in  such 
cases  is  not  that  the  state  is  coerced,  or  its  officers  compelled  to  perform 
acts  against  the  will  ot  the  state,  but  precisely  the  reverse.  They  are 
compelled  to  perform  the  will  of  the  state  as  expressed  by  law — in  gen- 
eral, the  only  manner  in  which  it  can  be  expressed  It  is  claimed  that 
the  defendants  in  this  case  are  officers  of  the  state,  acting  by  authority 
of  the  state,  and  hence  cannot  be  interfered  with  in  the  discharge  of 
the  duties  imposed  by  the  Act  of  1881,  without  directly  violating  the 
Act  of  1873,  above  set  out. 

The  only  evidence  that  they  are,  in  this  matter,  acting  by  authority 
of  the  state,  is  the  Act  of  1881,  under  consideration;  if  it  is  out  of  the 
way  then  they  have  no  authority.  In  that  view,  so  far  fioni  their 
proposed  acts  being  by  authority  of  the  state,  they  would  not  only 
be  acting  without  authority,  but  in  direct  violation  of  the  will  of  the 
state. 

The  state  cannot  be'supposed  to  be  standing  behind  its  officer  urging 
the  execution  of  an  unconstitutional  law,  especially  when  there  is  no- 
thing to  show  this  but  the  unconstitutional  law  itself,  otherwise  a  void 
law  for  this  purpose  would  be  as  effective  as  a  valid  law.  ]$ut  it  is  said 
the  court  cannot  reach  the  question  of  the  validity  of  the  law — that  the 
jurisdiction  is  defeated  tit  limine. 

It  is  true  the  court  cannot  take  jtfrisdiction  of  the  state  for  any  pur- 
pose, but  it  has  undoubted  jurisdiction  of  the  defendants.  The  objec- 
tion to  the  exercise  of  the  particular  jurisdiction  a<;i;ainst  them  is  that 
they  are  officers  of  the  state  acting  by  authority  of  the  state.  To  deter- 
mine this  the  court  must  look  to  their  authority.  It  cannot  accept 
their  mere  assumption.  If  the  authority  be  wanting,  or  the  law  which 
they  claim  gives  them  the  authority  be  void,  then  they  arc  not  acting 
by  authority  of  the  state.  It  is  true  they  would  have  color  of  authority. 
A  law  is  prima  facie  valid,  but  if  the  court  can  look  f\ir  enou,<rh  to  see 
this  much,  they  can  look  farther  and  see  that  it  is  in  fact  void.  This 
rule  is  firmly  established  as  respects  the  jurisdiction  exercised  by  the 
Supreme  Court  of  the  United  States  in  enforcing  the  clause  of  the  fed- 
eral constitution  against  state  laws  impairing  the  obligations  of  con- 
tracts, even  where  the  contract  to  be  upheld  is  the  contract  of  the  state. 
In  such  cases,  although  the  state  officers  may  be  acting  under  the 
authority  of  a  law  of  the  state  prima  facie  valid,  and,  although  the 
11th  amendment  to  the  federal  constitution  prohibits  the  suit  against 
the  state,  yet  the  federal  courts  take  jurisdiction  of  the  officer,  and  if 
the  law  of  the  state  under  which  he  is  acting  bo  found  to  impair  the 
contract  embraced  in  any  previous  act,  the  former  is  declared  void,  and 
the  officer  is  compelled  to  execute  the  law  as  the  court  may  declare  it. 
The  court  says  that  such  are  not  suits  against  the  state,  although  the 
state  be  the  real  party  in  interest :  Oshom  v.  Bank  of  U.  S.,  9  Wheat. 
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738;  ,Sfa(e  Bank  of  Ohio  v.  Kuoop,  16  Howard  369;  Dod^  v.  Wool- 
gey,  18  Id  H'M  ;  Bmik  v.  Deboit,  Id.  380;  Jefferson  Bank  v.  Skeffy, 
1  Black  4:S6;  /><im  v.  t?ray,  16  Wallace  220;  Woodnon  v.  i/iir. 
r/ocA%  22  Id.  351  ;  Bo*trd  of  Liquidation  ▼.  Mcihtnlf,  2  Otti>  531. 
Id  the  latter  case,  the  bcmrd  of  commissioners  of  LooisiaDa,  of 
which  the  f^overnor  was  a  nieuiber,  was  restrained  by  iojonction  -from 
i88uin«;  bonds  of  the  state  which  were  expressly  anthoriied  by  an  aei 
of  the  legislature  of  Louisiana.  They  pleaded  the  authority  of  the  act. 
The  court  said  the  state  could  not  be  sued,  but  that  an  nnconstitutional 
law  was  no  authority  for  the  non -performance  or  violation  of  daty,  but 
would  be  regarded  as  merely  void.  So,  notwithstanding  the  act  ao- 
thorising  the  bonds  to  issue,  it  was  held  to  be  the  plain  doty  of  the 
board  not  to  issue  the  bonds,  and  one  about  which  they  had  no  dis- 
cretion. So,  in  Dacin  v.  Gray,  tupra,  the  Governor  of  Texas  was 
restrained  from  issuing  grants  for  land  in  the  state,  although  expressly 
authorised  by  an  act  of  the  legislature  />rtma/acie  valid.  It  is  said, 
however,  that  these  decisions  only  establish  the  rule  of  the  United 
States  courts  when  exercising  the  jurisdiction  of  that  court  to  enforce 
the  constitution  and  laws  of  the  United  States,  that  is  H>  say,  the 
clause  prohibiting  states  from  passing  laws  impairing  the  obligation  of 
contracts;  but  when  they  exercise  concurrent  jurisdiction  with  the 
state  courts  dependent  upon  citisenship  the  rule  is  different. 

In  these  cases  first  named,  the  rule  must  be  the  same  in  the  state  ai 
in  the  federal  courts.  It  is  as  much  the  duty  of  the  state  as  the  .federal 
eonrt  to  uphold  the  Constitution  of  the  United  States  and  declare  void 
all  laws  impairing  the  obligation  of  contracts,  and  for  this  purpose  to 
entertain  suits  against  officers  of  the  state.  They  cannot  eaeapc  this 
duty  by  holding  a  suit  against  the  officer  to  be  a  suit  against  the  state. 
A  judgment  on  this  ground  would  be  reversed  by  the  federal  Supreme 
Court,  and  by  its  mandate  the  state  court  would  be  required  to  enter  a 
judgment  against  the  officer.  So  that  the  argument  insisted  open 
would  lead  us  to  this  conclusion — In  cases  involving  the  provisions  of 
both  the  state  and  federal  constitutions  against  laws  impairing  the  obliga- 
tion of  contracts,  the  rule  would  be,  that  a  suit  against  an  offieer  is  not 
a  suit  against  the  state.  If  it  involve  any  other  provision  of  the  state 
constitution  the  rule  would  be  exactly  the  reverse.  It  would  seem  that, 
upon  principle,  the  rule  ought  to  be  uniform.  We  have  a  number  of 
cases  in  which  officers  and  agents  of  the  state  have  been  restrained  by 
injunction  from  carrying  out  laws  which  result  in  violating  the  Constitu- 
tion, as  for  instance  the  establishment  of  new  counties.  The  leading 
case  on  this  subject  is  Bradley  v.  OommigsionerM,  2  Hum.  428,  which 
has  been  repeatedly  followed.  (See  also.  Mod  v.  Penna.  Railroad^  30 
Penn.  St.  9;  also  Galloway  v.  Jenkins^  63  N.  C.  147;  also  HVus/oa  v. 
T.  db  F.  R.  /?.,  1  Baxter  60.) 

The  oases,  however,  of  Bradley  v.  Oommi$$ioner8,  gvpra,  and  others 
of  a  similar  character,  were  before  the  Act  of  1873,  and  the  mandamus 
cases  before  referred  to  did  not  consider  its  effect. 

This  question  was  considered  in  the  case  of  the  State  v.  Sneed^  9 
Baxter  472,  in  which  it  was  held  that  the  Act  of  1873  deprived  the 
court  of  jurisdiction  by  mandamus  to  compel  the  tax-collectors  to  receive 
the  notes  of  the  Bank  of  Tennessee  issued  af^r  May  1861,  in  accord- 
ance with  the  1 2th  section  of  the  charter.     It  will  be  found,  however, 
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that  the  real  ground  upon  ^hich  this  decision  rests  is,  that  by  another 
act  of  the  same  session,  chapter  44,  Acts  of  187*».  a  new  remedy  was 
given,  that. is  to  say,  to  pay  the  taxes  in  money  under  protest,  and  sue 
the  collectors  to  recover  back  the  sum  paid,  and,  in  tliis  view,  chapter 
13,  of  the  Acts  of  1873,  did  not  impair  the  contract  contained  in  the 
12th  section  of  the  bank  charter,  and  it  was  upon  this  ground  the 
validity  of  the  act  was  recognised  by  the  federal  Supreme  Court.  The 
Act  of  1873,  chapter  13,  does  profess  to  take  away  all  jurisdiction 
against  officers  of  the  state  in  the  cases  named.  The  act  was,  no  doubt, 
intended  to  protect  the  treasury  and  taxes  of  the  state  and  its  property, 
even  against  claims  that  might  be  valid.  It  was  principally  intended, 
no  doubt,  to  protect  the  state  from  being  compelled  to  litigate  with  the 
taxpayers  as  to  their  right  to  pay  their  taxes  in  the  new  issue  of  the 
Bank  of  Tennessee,  and  have  the  collection  of  taxes  suspended  by  these 
suits.  The  necessities  of  government  require  summary  remedies  for 
the  collection  of  revenue,  and  to  secure  this  was  the  principal  object  of 
the  act,  and  it  may  be  that  in  some  oases  this  court  has  extended  the 
act  to  an  unwarranted  length  in  protecting  state  officers.  I  think  it 
could  not  have  been  intended  to  deprive  the  citizens  of  all  remedies  in 
any  case  to  protect  themselves  by  injunction  against  the  execution  of 
unconstitutional  laws  by  officers  of  the  state. 

The  object  is  not  to  reach  the  treasury  funds  or  properly  of  the  state, 
or  to  reach  the  state  or  interfere  with  its  laws  or  the>  administration  of 
its  public  affairs.  It  is  precisely  the  reverse.  It  is  to  protect  the 
treasury  funds  and  property  of  the  state,  and  to  protect  the  state  from 
the  consequences  of  unauthorized  acts  about  to  be  performed  in  her 
name.  The  only  ground,  I  repeat,  upon  which  it  can  be  assumed  thac 
it  is  the  will  of  the  state  that  the  bonds  be  issued,  is  the  unconsti- 
tutional void  law. 

There  are  cases  where  executive  officers  are  vested  with  solo  discretion 
to  determine  the  validity  of  the  law  under  which  they  act,  and  where 
their  action  cannot  be  controlled  by  the  court  or  it<(  validity  questioned 
afterwards.  Such  was  the  question  of  Joneshoro  Turnpike  Co.  v. 
Brown,  8  Baxter  490. 

There  are  other  cases  where,  although  the  court  will  not  control 
action,  the  same  question  may  come  before  the  court  and  be  decided 
differently,  such  was  the  case  of  Williams  v.  Register.  1  Cooke  213. 
The  executive  department  of  the  government  cannot  be  delayed  and 
embarrassed  in  the  execution  of  the  laws  necessary  to  the  adminis- 
tration of  its  affairs,  until  the  constitutionality  of  the  laws  be  deter- 
mined by  the  courts  :  Mississippi  v.  Johnson^  4  Wallace  475. 

The  question  of  the  constitutionality  of  this  luw  is  one  nltiuiately 
for  the  courts.  It  cannot  be  held  that  the  funding  board  were  vested 
with  exclusive  jurisdiction  to  determine  the  validity  of  the  law.  Their 
decision  could  not,  in  the  nature  of  things,  be  final.  If  they  were  to 
determine  the  law  unconstitutional  and  refuse  to  issue  the  bonds,  the 
court  would,  no  doubt,  have  jurisdiction  by  mandamus,  if  it  decided 
the  law  valid,  to  compel  them  to  act.  On  the  other  hand,  the  court 
determining  the  law  unconstitutional,  have  the  jurisdiction  to  restrain 
their  action  by  injunction,  as  in  such  cases  mandamus  and  injunction 
are  correlative  remedies:  Board  of  Liquidation  v.  McComh,  2  Otto  531. 

So  that  in  any  event  it  is  a  qnestioD  for  the  courts.     It  therefore 
Vol.  XXX.' 
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bccumcs  a  question  whether  it  is  to  be  decided  now  or  after  the  bonds 
arc  issued.  If  the  court  has  jurisdiction  and  the  proper  parties  before 
it,  there  is  every  reason  why  the  injury  should  be  prevented  rather 
than  attempt  to  remedy  the  wrong  afterward  :  Mott  v.  Penna.  Railroad 
Co.,  30  Tenn.  St.  d;  DavU  v.  Gratf,  16  Wallace  203;  McCumh  v. 
Board  of  Liquidation^  2  Otto  531. 

It  is  said  the  state  is  an  indispensable  party.  If  the  state  can  be 
made  a  party  in  such  cases  it  should  be  done ;  that  it  cannot,  is  a  suffi- 
cient reason  fur  not  doing  so:  Davit  v.  Gray,  16  Wallace  220.  The 
attorney-general  for  the  state  or  any  counsellor  employed  by  the  gOTernor 
would  have  been  heard  if  they  so  desired. 

The  funding  board  are  the  only  persons  who  could  have  been  made 
defendants.  The  creditors  have  as  yet  taken  no  benefit  under  the  act, 
and  are  besides  unknown,  and  are  too  numerous  to  be  made  defendants : 
Davit  V.  Gray,  supra. 

The  complainantH  only  have  the  interest  of  citizens  and  taxpayers  in 
common  with  all  other  citizens  and  taxpayers  of  the  state.  This  would 
clearly  not  give  them  the  right  to  prevent  the  execution  of  any  uncon- 
stitutional law  that  might  incidentally  affect  them.  But  such  an  inter- 
est has  been  held  sufficient  to  entitle  them  to  prevent  the  establishment 
of  new  counties:  Bradley  v.  Com.,  2  Humph.  428 ;  the  issuance  of 
illegal  bonds  by  a  county  :  Winston  v.  T.  A  F.  Railroad  Co.,  1  Bax- 
ter 60;  also  to  prevent  the  execution  of  an  unconstitutional  law  by 
which  the  states  right  of  taxation  was  to  be  relinquished  :  Mott  v.  Penna. 
Railroad  Co.,  supra  ;  also,  to  prevent  the  issue  of  unauthorized  bonds : 
Galloway  v.  Jenkins,  63  N.  C.  147. 

To  suspend  the  execution  of  this  law  will  not  interfere  with  or  embar- 
rass the  general  administration  of  the  public  affairs  of  the  state,  either 
with  respect  to  its  internal  government  or  in  the  consummation  of  any 
public  enterprise  upon  which  the  prosperity  of  the  state  may  be  sup- 
posed to  depend. 

The  creditors  already  hold  the  bonds  of  the  state.  To  suspend  the 
execution  of  the  act  will  only  prevent  the  exchange  of  their  bonds  for 
others,  which,  in  my  opinion,  would  contain  stipulations  by  which  the 
state  cannot  be  bound ;  and,  if  in  this  I  am  correct,  it  is  to  the  interest 
of  the  creditors  to  have  it  so  now  declared. 

I  am  of  opinion  that  the  decree  of  the  chancellor  dismissing  the  bill 
is  erroneous. 


The  first  of  the  head-notes  prefixed  to 
the  foregoing  report  of  this  case  is  sus- 
tained hy  the  opinions  of  Justices  Mc- 
Fablakd,  Turkey  and  Frebmav,  bat 
dissented  from  hy  Chief  Justice  Dead- 
ESiCK  and  Special  Justice  Ewixo.  The 
second  is  sustained  by  the  opinions 
of  Justice  McFarland,  Chief  Just'cc 
Deadebick  and  Special  Justice  Ewixo, 
bnt  dissented  from  by  Justice  Freeman, 
no  opinion  being  expressed  by  Justice 
TirRMET.  The  third  is  sustained  by  the 
opinions  of  the  chief  justice,  and  all  the 


justices,   but    dissented    from    by   the 
special  justice. 

It  is  a  subject  of  regret  that  all  tfao 
opinions  cannot  appear  in  this  place,  but 
their  length  renders  it  impossible.  Mr. 
Justice  TuRNEY  places  his  judgment 
wholly  upon  tlie  coupon  feature  of  the 
act  pretermitting  any  expression  of 
opinion  on  the  subject  of  bribery  of  the 
lcgi^^Iatu^e,  wldlc  Mr.  Justice  Freexait, 
in  an  able  exposition  of  the  principles 
that  are  involved  in  the  consideration 
of  that  questioD,  reaches  the  oondosion 
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that,  when  an  act  of  the  legislature, 
public  or  private,  m  in  the  nature  of  a 
contract,  and'  particularly  where  that 
contract  becomes  irrepealable  under  the 
federal  constitution,  and  is  procured  by 
the  bribery  of  the  members  of  the  legisla- 
ture, it  is  no  invasion  by  the  court  of  the 
province  of  the  legislature  to  enjoin  its 
execution,  so  that  the  people  shall  not 
become  burdened  by  a  law  imposed  by 
that  character  of  fraud.  He  carefully 
limits  the  application  of  the  remedy  to 
amtraet  enactments,  and  agrees  that  as 
to  all  other  legislation  the  remedy  by 
repeal  is  effectual.  Mr.  Justice  Mc« 
Fabland  seems  to  find  relief  in  that 
case,  not  in  the  power  to  enjoin  the 
execution  of  the  act,  but  of  the  people 
to  repeal  it,  if  it  be  repealable,  but  if 
not,  to  repudiate  the  fraudulent  contract ; 
and  the  three  assenting  justices  may 
be  assumed  to  have  left  the  remedy 
there  or  to  have  declared  there  is  none. 
Where  the  party  bound  by  the  contract 
is  a  sovereign  state,  this  may  be  an 
effectual  remedy,  but  where  it  is  a  mu- 
nicipality, as  a  county  or  town,  this 
migiit  be  no  remedy  at  all,  unless  the 
sovereign  state  withdraws  the  powers 
of  taxation,  as  in  Meriwether  v.  Garrett , 
102  U.  S.  472.  In  any  case,  an  inno- 
cent party  in  possession  of  the  bond  or 
other  evidence  of  debt,  suffers  where  the 
remedial  injunction  is  not  applied  under 
the  rule  of  Mr.  Justice  Freeman.  On 
this  point  relating  to  bribery  of  the  leg- 
islature, that  learned  justice  says  : 

''If  the  Constitution  forbids  this  in- 
quirT,  if  it  can  never  be  made  by  the 
courts  in  any  case — and  if  it  does  not 
so  forbid,  it  ought  to  be  made  in  the 
case  of  contracts  proposed  to  be  made, 
if  anywhere— there  is  no  other  remedy. 
If  executed  in  the  form  of  the  bonds 
in  this  case,  it  is  idle  to  say  the  leg- 
islature can  repeal  the  law.  The  con- 
tract will  be  held  unaffected  and  en- 
forced in  spite  of  that.  To  say  the 
state  shall  repudiate  the  debt  is  not 
nmedjf  but  only  the  act  of  force  or  will 


that  cannot  be  coerced.  That  the  mem- 
ber can  be  expelled  from  the  legislature 
is  no  remedy,  it  is  only  puniplmiont 
inflicted  by  the  state.  To  say  tiiat  his 
constituency  can  refuse  to  elect  him  is 
equally  futile.  They  could  do  that  in 
any  case.  But  that  would  not  affect  the 
liability  of  the  bonds  in  any  way,  that 
would  remain  precisely  the  same  in  both 
cases,  and  so  the  end  sought  would  be 
totally  ineffectual  and  no  remedy  at 
all." 

Again,  '*I  would  hold  that,  in  all 
cases  of  private  contracts  obtained  by 
individuals  for  their  own  benefit  or 
advantage,  where  it  could  be  clearly 
shown  the  assent  of  the  members,  or 
sufficient  of  them,  to  pass  the  bill  was 
procured  by  bribery,  the  contract  as 
between  the  state  or  her  taxpayers  and 
the  parties  so  bribing,  is  one  that  may  be 
avoided,  and  on  a  proper  case  the  courts 
should  fearlessly  apply  the  remedy.  No 
restraints  of  delicacy  should  make  them 
hesitate.  I  confine  my  opinion  strictly 
to  the  case  before  me,  and  to  like  cases, 
and  to  acts  of  the  legislature  making  or 
proposing  to  make  contracts,  expressly 
repudiating  the  application  of  the  prin- 
ciple to  legislation  in  the  general  sense, 
or  in  any  case  except  the  one  indicated. 
Such  an  application  of  the  principle  is,  I 
think,  perfectly  safe,  can  do  no  injury, 
and  is  not,  as  I  think,  any  infringement 
upon  any  affirmative  or  implied  inhibi- 
tion of  the  Constitution.'* 

The  three  opinions  which  discuss  this 
question  are  instructive  and  exhaust- 
ive, but  our  readers  must  forego  the 
benefit  of  a  full  publication  for  want  of 
space. 

Mr.  Justice  Titrket  pretermits  the 
question  just  mentioned  as  unnecessary 
to  the  determination  of  the  case,  as  a 
majority  are  agreed  that  the  act  is  void 
because  of  the  tax-coupon  feature  of 
it.  On  this  point  he  agrees  with 
McFarland  and  Freeman,  JJ.,  and 
discusses  the  question  very  much  as 
they  do,  but  gives  an  additional  ground 
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for  his  jntlgrocnt  not  noticed  by  them. 
It  violates  that  provisi<in  of  the  state 
constitution  whii-h  npiiropriates  the  taxes 
derived  from  polls  to  ethcational  pur- 
)>o!»es,  the  exception  of  the  statute  in 
favur  of  the  common  school  funti  not 
being  commensurate  with  the  constitn- 
tional  provision:  Const.  1870,  art.  11, 
sect.  12. 

Mr.  Special  Justice  Ewiko,  sitting 
in  place  of  Mr.  Justice  Coopeb,  who 
was  incompetent  by  reason  of  interest, 
thinks  the  bill  should  have  been  dis- 
misseil  for  want  of  jurisdiction,  because 
it  was  substantially  a  suit  against  the 
state  or  its  officers,  and  forbidden  by 
the  Act  of  1873,  and  because  the 
court  could  only  grant  relief,  if  at 
all,  at  the  suit  of  the  stale,  but  not 
of  the  taxpayers.  He  thinks  the  tax 
receivable  coupon  feature  objectionable, 
perhaps,  as  a  matter  of  policy,  but 
clearly  within  the  power  of  the  legisla- 
ture ;  and  that  becanse  it  is  a  contract^ 
and  from  that  circumstanoc  the  federal 
courts  might  an]uire  the  ultimate  juris- 
diction to  pass  u|x)u  its  validity  or  the 
right  to  reiKal  it,  is  no  sound  objection 
to  it.  It  mu&t  be  presuroo<l  those  courts 
will  decide  properly.  He  says  :  **  The 
law  may  be  unwise,  but  it  is  not  for  that 
rc>v«on  unconstitutional.  If  it  he  uncon- 
stitutional upon  future  contingencies, 
there  is  no  possibility  of  its  becoming 
oppressive,  as  relief  could  always  be 
had  by  lo«:islation,  which  must  be  ens- 
taincd  by  the  courts.  It  is  upon  the 
possibility  of  its  1)ecoming  oppressive 
that  the  ar<riiment  is  made  against  its 
constitutionality.  But  it  is  neither  un- 
constitutional in  prrstnti  nor  in  futuro^ 
lK*cau!<c  of  tlK>c  possibilities.  Its  op- 
pression under  changed  circumstances 
may  \\c  relieved  against.  The  fear  that 
this  which  is  called  an  unconstitutional 
act  may  l^e  cnf«»rccd  by  the  federal  courts 
as  a  (constitutional  law,  is  nor,  1  repeat, 
A  legitimate  argument  in  favor  of  an  in- 
junction, lK'cau>c  it  supposes  thai  (he 
federal  courts  will  not  do  riglit.     What 


then,  if  oor  legislature  had  so  ftderal 
restriction,  and  the  omnipotence  of  par- 
liament, would  the  law  be  FepcalaUe 
and  therefore  valid?  Docs  this  kgsl 
restriction  then  determine  the  character 
of  the  law  ?  The  federal  restriction  re- 
ducing our  sovereignty  may  disable  ot 
from  repealing  acts,  right  or  wrong,  tnd 
therefore  may  make  it  unwise  for  vs  to 
pass  laws  of  contract  which  we  may  not 
repeal,  but  does  it  affect  the  power? 
The  legal  restriction  should  be  kwked  to 
in  the  exercise  of  the  power  as  in  any 
event  it  attaches." 

This  strikes  the  most  mlnerable  place, 
perhaps,  in  the  position  of  the  majori^ 
if  it  fairly  states  that  position.  But  it 
also  suggests  a  potential  reason  for  con- 
stitutional inhibition  on  the  legislatue 
from  passing  **laws  of  contract  whidi 
we  may  not  repeal,"  as  diat  is  by  far 
the  safest  guaranty  against  nnwise  laws 
of  contract.  The  Tennessee  Conatitn- 
tion  of  1870,  did  mndi  in  that  direction 
by  substituting  section  8,  of  art.  11,  for 
section  7  of  the  same  article,  in  the  Con- 
stitution of  1834,  but  it  certainly  faOs 
short  of  the  entire  restriction  wludi 
would  be  contained  in  a  reserration  of 
power  to  alter,  amend  or  repeal  all  laws, 
by  which  every  state  constitntion  coold 
possibly  limit  the  prohibition  of  the  fed- 
eral constitution,  in  its  practical  opera- 
tion, to  those  laws  which  might  impair 
private  contracts.  But  the  principle  of 
the  majority  mling  in  this  case  operates 
to  protect  the  state  against  any  contract 
that  Itargaius  away  or  imposes  restric- 
tions upon  the  absolute  powers  of  taxa- 
tion and  appropriation  of  the  public 
revenue,  by  declaring  the  contract  itself 
Toid,  whether  the  act  be  repealable  or 
irrcpeahible.  What  is  said  abont  the 
federal  restriction  is  rather  in  favor  of 
tlic  remedy  by  injunction,  than  applica- 
ble to  the  character  of  legislation  as 
being  valid  or  invalid.  The  court  se- 
cures to  itsi-lf,  by  sustaining  that  remedy, 
the  right  of  ultimate  decision  in  con- 
struing tijc  .state  constitntion^  and 
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ders  imneocssary  any  appeal  to  the  fed- 
eral Supreme  Court  to  construe  the 
federal  Consti.tution.  This  is,  probably, 
ail  unnecessary  precaution,  as  the  latter 
court  would  quite  surely  follow  this  very 
decision,  wlmterer  its  own  jud^acnt 
might  be,  if  it  should  have  occasion  here- 
after to  hear  the  question,  as  it  followed 
die  Virginia  court  the  other  way.  It 
dues  not  follow  the  vacillations  of  the 
state  courts  in  the  construction  of  state 
constitutions,  but  otherwise  is  quite  obe- 
dient to  ihem. 

On  the  general  subject  Mr.  Justice 
£wiXG,  says :  *'  If  it  is  unconstitutional 
at  all  it  is  not  upon  speculative  possibili- 
ties. If  it  were  absolutely  certain  that 
the  state  would  always  retain  its  present 
ability  to  meet  interest  and  provide  for 
ordinary  governmental  expenses,  there 
would  be  no  ground  for  the  charge  thot 
it  is  infringed  upon.  Absolute  sover- 
eignty in  a  republic  may  consist  with 
moral  obligation  which  is  neither  coercive 
nor  derogatory  to  sovereignty.  ♦  *  * 
When  the  ability  is  lost  it  may  well  be 
that  the  moral  obligation  ceases  or  is  sus- 
pended. The  new  rircumstfincefl  may 
justify  a  repeal,  and  this  repeal  we  must 
suppose  would  be  sustained  by  the  fed- 
eral courts,  as  not  impairing  the  obli- 
gation of  contracts.  In  this  view  the 
coupon  fcatnre  becomes  merely  a  conve- 
nient mode  of  providing  for  payment  of 
the  public  debt."  The  learned  judge 
discusses  all  the  questions  elaborately 
and  with  distinguishing  ability,  but  want 
of  space  forbids  further  extracts. 

To  tlie  above  argument  the  majority 
opinions  reply  that  the  objectionable  coer- 
cion is  not  found  in  the  moral  obligation, 
but  the  power  to  compel  payment  regard- 
less of  that  consideration  and  against  the 
will  of  the  people  as  it  may  exist  at  the 
moment  at  which  any  particular  pay- 
ment is  demanded  within  the  ninety-nine 
years  the  bonds  mature.  And,  they  do 
not  think  it  safe  to  rely  on  any  court  to 
hold  that  the  fact  of  impairment  of  the 
obligation  protected  by  the  federal  con- 


stitution depends,  in  any  way,  upon  a 
change  of  circumstances  simply  in  respect 
to  Ability  to  pay.  Sec  Sturgrs  v.  Croim- 
iV..«AiVW,  4  Wheat.  122.  That  mij;ht 
devolve  on  the  courts  the  legislative 
function  of  dctcrniinin<;  when  the  r.bilitv 
to  pay  is  gone,  and  permit  thom  to  do 
tluit  which  is  prohibited  to  the  legisla- 
ture, namely,  to  impair  or  abrogate  the 
obligation  according  to  changing  circum- 
stances disconnected  with  the  contract 
itself,  their  judgment  being  only  a  re- 
view of  the  action  of  the  legislature  on 
the  question  of  fact  whether  the  debtor 
was  able  to  pay. 

Mr.  Justice  Washington,  in  defining 
the  obligation  alluded  to  by  the  Consti- 
tution says,  in  Ot/den  v.  Saunders^  12 
Wheat.  258,  **  It  cannot,  for  a  moment, 
be  conceded  that  the  mere  moral  law  is 
intended,  since  the  obligation  which  that 
imposes  is  altogether  of  the  imperfect 
kind,  which  the  parties  to  it  are  free  to 
obey  or  not,  as  they  please.  It  cannot 
be  supposed  it  was  with  this  law  the 
grave  authors  of  this  instrument  were 
dealing." 

The  question  of  the  suability  of  the 
officers  appointed  to  fund  the  debt,  and 
that  of  the  right  of  a  taxpayer  to  file  the 
bill,  are  instructively  discussed,  but 
being  of  somewhat  local  interest  the 
points  are  not  further  noticed  here. 
The  conclusions  of  the  venerable  chief 
justice,  being  very  brief,  ore  subjoined 
as  follows  : 

'*The  main  question  arising  in  this 
case  has  been  so  elaboratelv  and  ex- 
haustively  discussed  in  tljc  four  opinions 
already  read,  that  I  deem  it  unnecessary 
to  repeat  reasons  already  given  or  cite 
anthorities  already  referred  to,  to  sus- 
tain the  conclusions  at  which  I  have 
arrived  upon  the  several  questions  in- 
volved. 

**  I  content  myself,  therefore,  with 
the  simple  announcement  of  the  conclu- 
sions at  which  I  have  arrived  upon  the 
several  propositions  contained  ir  tho  6111 
and  discussed  at  the  bar. 
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"1.  I  am  of  opinion  that  the  title  of 
the  act,  '  to  compromise  and  settle  the 
bonded  indebtedness  of  the  state  of  Ten- 
nessee,' suilicientlj  expresses  the  subject 
tliereof ;  that  it  contains  but  one  subject, 
the  several  sections  of  the  act  being  per- 
tinent to  the  object  expressed  in  the 
title,  and,  therefore,  it  is  not  void,  as 
being  repugnant  to  sect.  17,  of  art.  S, 
of  the  Constitution  of  Tennessee. 

''2.  I  am  further  of  opinion  that  the 
courts  of  the  state  hare  no  power  to 
reTiew  or  reverse  the  legislatire  action 
of  the  General  Asisembly,  except  for  the 
reason  that  such  action  is  a  violation  of 
the  Constitution ;  and  that  such  action, 
if  within  their  constitutional  power, 
cannot  be  questioned  by  the  courts  of 
the  state  upon  allegations  of  fraud  and 
bribery. 

"3.  I  am  also  of  opinion  that  tax- 
paying  citizens  may  file  their  bill  to  pro- 
tect themselves  from  the  injurious  opera- 
tion of  a  threatened  and  impending  act, 
which  is  alleged  to  be  unconstitutional, 
although  such  act  is  about  to  be  per- 
formed under  the  apparent  authority  of 
the  state.     The  court  may  inquire   if 


there  exists  legal  authority  for  the  act, 
if  so,  it  will  not  impede  or  obstruct  it. 
On  the  other  hand,  if  it  appears  it  is 
prohibited  by  the  fundamental  law,  it 
should  restrain  it  upon  the  ground  that 
the  injurious  act  about  to  be  done  is 
unauthorised  by  law. 

*'4.  I  am,  therefore,  of  the  optnioB 
that  the' constitutionality  of  the  act  it 
fairly  presented  to  this  court  for  its  de- 
cision, and  that  the  question  for  our 
deliberation  is,  had  the  legislature  the 
power  to  pass  it  f  And  in  my  opinion 
it  had  the  power — ^there  being  no  inhi- 
bition or  restraint  in  the  Constitution  to 
prevent  it  from  doing  so. 

^'I  therefore  concur  with  Judge 
Ewivo  in  holding  that  the  act  is  con- 
stitutional and  valid,  and  tliat  the  chan- 
cellor's decree  dismissing  the  bill  shonld 
be  affirmed." 

It  is  proper  to  explain  that  no  one 
opinion  can  be  called  the  opinion  of  the 
court,  but  that  of  Mr.  Justice  McFab- 
LAVD  discusses  aU  the  points  cm  which 
a  majority  of  the  judges  agreed,  and 
is,  therefore,  selected  for  publication  in 
fuU.  H. 
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supreme  court  of  the  united  states.* 

supreme  court  of  arkansas.' 

supreme  court  of  georgia.' 

court  of  errors  and  appeals  of  maryland/ 

supreme  judicial  court  of  massachusetts.* 

supreme  court  of  missouri.* 

Acknowledgment. 
Married  Woman — Evidence.^A  married  woman's  acknowledgment 

I  Prepared  expressly  for  the  American  Law  Register,  from  the  original  optnioni 
Aled  during  Oct.  Term  1S81.     The  cases  will  probably  appear  in  14  or  15  Otto. 

*  From  B.  D.  Turner,  Esq.,  Reporter  ;  to  appear  in  37  Arkansas  Reports, 
s  From  J.  H.  Lumpkin,  Esq.,  Reporter ;  to  appear  in  66  Georgia  Reports. 

*  From  J.  ShaaiT  Stockett,  Esq.,  Reporter  ;  to  appear  in  56  Maryland  Reports. 

*  From  John  Lathrop,  Esq.,  Reporter  ;  to  appear  in  131  Massacfansetu  Repotti 

*  From  T.  K.  Skinkcr,  Esq.,  Reporter ;  to  appear  in  74  Misaonri  Reports. 
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to  a  deed  properly  eertiiled,  is  prima /ade,  bat  not  concIusiTe  evidence 
agminst  her,  either  that  the  acknowledgment  was  made  as  certified,  or 
that  the  facts  acknowledged  were  true,  except  as  to  a  vendee  for  valu- 
able consideration,  ignorant  of  the  falsity  of  the  facts,  and  not  participant 
in  the  fraad.  As  to  him,  she  is  estopped  to  deny  an  acknowledgment 
actaally  made  :  Hoh  ▼.  Moare^  87  Ark. 

OmiMiion  o/'*  Furpotet.'* — An  acknowledgment  of  a  mortgage  which 
does  not  show  that  the  mortgage  was  executed  for  the  ^*purpo$ei** 
tikerein  ezpreased,  is  insul&oient  to  admit  it  to  record ;  and  the  mort- 
gage is  BO  lien  apon  the  property,  as  against  a  subsequent  purchaser, 
eren  with  notice  :  Ford  ▼.  Burki,  37  Ark. 

Attachment.    See  OamuhmefU. 

Attornit. 

Power  to  Compromite  Suit. — An  attorney  as  such,  has  no  power  to 
oom promise  claims  placed  in  his  hands  for  collection,  or  in  respect  to 
which  he  may  be  employed  to  recover  judgment.  He  can  take  nothing 
in  satisfaction  of  the  claim  or  judgment  except  money,  nor  can  he 
receive  a  less  sum  than  is  really  due  thereon,  without  the  express 
authority  of  his  client  obtained  for  the  purpose.  And  if  he  assume  to 
act  without  such  express  authority,  his  acts  in  making  the  compromise, 
or  agreeing  to  take  a  less  sum  in  satisfaction  than  is  really  due,  will  not 
bind  the  client  unless  the  latter,  with  full  knowledge  or  all  the  facts, 
has  ratified  what  has  been  done  by  the  attorney ;  though  such  ratifi- 
eation  may  be  inferred  from  acquiescence,  and  from  the  facts  and  cir- 
cumstances of  the  case  :  FVitchey  v.  Bodetf^  56  Md. 

Bank.     See  Tagoaiion. 

Bankruptct. 

Discharge — Suh$eription  to  Stock  of  Corporation — Debt  of  Fiduciary 
CkaracUr. — There  is  nothing  of  a  fiduciary  relation  or  character  created 
by  a  subscription  of  the  debtor  to  the  stock  of  a  corporation,  more  than 
exists  in  the  ordinary  relation  of  'debtor  and  creditor ;  and  an  action  to 
recover  such  subscription  is  barred  by  the  discharge :  Morrison  v. 
Savage^  56  Md. 

Bills  and  Notes.    See  Eoceeutort  and  Administrators. 

When  a  Sealed  Instrument — Statute  of  Limitations. — To  render  a 
promissory  note  a  sealed  instrument  it  should  be  so  recited  in  the  body 
of  the  note.  The  mere  addition  of  a  seal  after  the  signature  is  not 
sufficient :   Chamtfers  v.  Kingsbury,  66  Geo. 

A  note  in  the  usual  form,  but  with  a  seal  added  after  the  signature, 
will  be  barred  after  six  years  from  maturity  :  Id. 

Common  Carrier. 

Negligence — Limitation  of  Liability — Live  Stock. — Though  a  shipper 
of  live  stock  contracted  with  the  transporting  railroad  that  it  was  not  to 
be  responsible  for  attention,  feeding  or  watering  of  the  stock,  but  that 
it  should  afford  the  shipper  reasonable  facilities  for  those  purposes,  yet 
if  the  railroad  carried  the  stock  beyond  the  destination  fixed  by  the  bill 
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of  lading,  and  there  detaincJ  them  for  several  days  before  their  retom,  it 
would  not  be  relieved  from  liability  for  failure  to  care  for  the  stock  after 
passing  the  proper  destination  :  Bryttni  v.  Soufhwesiem  Railroad  Co.^ 
66  Geo. 

Contract.     See  Telegraph. 

Copyright. 

Infringement — Proof  of  DefHWt  of  Books  toitk  Librarian  of  Comgrtu^ 
Essential — Certificate  of  LiLrarian. — The  deposit  with  the  librarian  of 
Congress  of  two  copies  of  a  copyrighted  publication  is  an  essential  Ci>tt- 
dition  of  the  pniprietor's  right,  and  must  be  proved  in  an  aciioo  for 
infringement :  Merrill  v.  Tice,  S.  C.  U.  S.,  Oct.  Term  1881. 

A  memorandum  of  such  deposit  upon  a  C(»py  of  the  record  of  the  title 
page,  certified  by  the  librarian  of  Congress,  is  not  competent  cyidence 
thereof:  Id. 

Whether  the  certificate  of  the  librarian,  under  his  official  seal,  that 
the  books  had  been  deposited  would  be  competent  evidence  of  such 
deposit,  qucere :  Id, 

Corporation. 

Transfer  of  Stock —  When  complete. — In  the  absence  of  a  legislative 
enactment  restricting  the  transfer  uf  stock  to  any  particular  mode,  the 
transfer  is  complete  on  delivery  of  the  certificate  with  power  to  transfer, 
and  payment  of  the  purchase-money,  not  only  between  vendor  and  ven- 
dee, but  when  the  corporation  has  unjustifiably  refused  to  make  the 
transfer  on  its  books,  against  a  creditor  of  the  vendor,  who,  without 
notice  of  the  transfer,  attaches  the  stock :  Merchants'  Hat.  Bank  v. 
Richards,  74  Mo. 

Criminal  Law. 

Breaking  Partition  Fence — Trespass. — It  is  not  a  misdemeanor  for 
one  to  break  a  partition  fence  between  his  lot  and  another's,  and  which 
is  the  common  property  of  both.  Nor  is  it  a  trespass  for  him  to 
knock  off  the  plank  added  to  it  by  the  other;  but  destruction  of  sach 
fence  would  be  a  trespass :  Drees  v.  The  State,  37  Ark. 

Deed.     See  Name, 

Gift  in  restraint  of  Marriage — Construction  of  Peed — Validity, — 
W.  H.  C,  in  consideration  of  one  dime  and  of  natural  love  and  affec- 
tion, conveyed  by  deed  certain  leasehold  property  to  his  two  sisters  H. 
and  E.,  *^  to  have  and  to  hold  the  same  unto  the  said  M.  and  E.  as  ten- 
ants in  common  so  long  as  they  both  shall  live,  and  from  and  afler  the 
death  of  either  of  them,  then  unto  the  survivor  so  long  as  she  shall 
live  and  no  longer,  or  so  long  as  they  both  shall  remain  unmarried ;  and 
from  and  after  the  marriage  of  either  of  them,  then  unto  the  one  remain- 
ing unmarried,  so  long  as  she  shall  live  and  no  longer."  M.  married^ 
and  £.,  who  remained  unmarried,  took  exclusive  poesession  of  the 
premises.  Upon  an  ejectment  brought  by  M.  and  her  husband  to 
recover  an  undivided  moiety  of  the  premises,  it  was  held  that  the  pur- 
pose of  the  brother  evidently  was,  not  to  restrain  the  marriage  or  pro- 
mote the  celibacy  of  his  sisters,  but  to  give  them  a  small  property  as  a 
home  or  support  until  they  should  severally  marry  and  have  huabaode 
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to  maintain  them;  and  that  there  was  nothing  iniuioral  or  illegal  in  this 
purpose,  and  ir.  was  carried  out  bj  this  deed  without  infringing  any  rule 
of  law :  Arthur  v.  Cule,  56  Md. 

Erborb  and  Appialb. 

Limitation  unrfer  $ec(.  1008  Rev.  Stat. — Applies  to  State  Covrfs, — 
The  limitation  of  two  years  prescribed  bj  sect.  1008  Revised  Statutes 
for  bringing  writs  of  error  to  the  Circuit  and  District  Courts  applies  to 
writs  of  error  to  state  courts :  Ciimming$  v.  June$^  S.  C.  U.  8.,  Oct. 
Term  1881 

Crmtiruciion  of  State  Statute — Deeition  by  Circuit  Court — Subsequent 
contrary  Decision  of  State  Court — Erroneous  sustaining  of  Demurrer  to 
one  Rq>licttidn, — The  construction  given  by  the  Supreme  Court  of  a 
%tate  to  a  statute  of  limitations  of  the  state  will  be  followed  by  the 
United  States  Supreme  Court  in  a  case  decided  the  other  way  in  the 
Circuit  Court  before  the  decision  of  the  state  court :  Moores  v.  Citizens* 
Nat.  Bank,  S.  C.  U.  8.,  Oct.  Term  1881. 

The  erroneous  sustaining  of  a  demurrer  to  a  replieation  to  one  of  sev- 
eral defences  in  the  answer,  requires  the  reversal  of  a  final  judgment 
for  the  defendant  which  is  not  clearly  shown  by  the  record  to  have 
proceeded  upon  other  grounds  :  Id, 

Practice  —  Verdict. — A  judgment  will  not  be  reversed  at  the  instance 
of  the  party  against  whom  it  was  rendered  on  the  ground  that  the  ver- 
dict was  for  but  half  the  amount  shown  by  th^  evidence  to  be  due  if 
any  recovery  at  all  was  to  be  had :  Alderman  v.  Cox^  74  Mo. 

Execution. 

Levy  on  Real  Estate — Not  satisfaction. — A  levy  on  real  estate  undis- 
posed of  is  not  prima  facie  evidence  of  satisfaction  of  the  fi'fa.^  as  is 
the  case  with  a  levy  on  personalty  :   Overby  v.  Hart,  66  Oa. 

That  SLji.fa.  has  been  levied  on  land,  a  claim  interposed  and  dis- 
missed, and  the  Ji.fa.  ordered  to  proceed,  will  not  prevent  a  levy  on 
other  realty  or  require  the  ft,  fa.  to  proceed  on  the  original  levy 
first:  Id. 

Executors  and  Administrators.    See  Notice. 

l\omi$sory  Note — Signing  as  Administrator. — An  administrator  who 
signs  a  note  describing  himself  as  administrator  becomes  personally  lia- 
bk,  unless  he  expressly  stipulates  to  pay  out  of  the  estate  only ;  Stude* 
baker  Bros.  Man.  Co.  v.  Montgomery^  74  Mo. 

Oarnishment. 

Interrogatories —  "What  allowable. — In  a  trustee  process,  the  plaintiff 
may  put  interrogatories  to  the  trustee  calculated  to  elicit  facts  which 
will  tend  to  charge  him,  but  not  to  contradict  or  impeach  him  :  Nutter 
T.  IVamingham  i  Lowell  Railroad  Cb  ,  131  Mass. 

Mortgage  —  Right  of  Attaching-creditor  to  redeem. — An  attach ing- 
ereditor  cannot  maintain  an  action  to  redeem  land  covered  by  his 
attachment  from  a  mortgage  executed  by  the  debtor :  Fisher  r.  TaU* 
wum,  74  Mo. 

yoL.xxx.- 
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Guardian  and  Ward. 

Sett  lenient  with  Ward —  What  information  necessary — Acquiescence. 
— Receipts  in  full  and  final  settlement,  given  to  a  guardian  by  his  ward 
after  becoming  of  age  and  acquiesced  in  for  more  than  four  years,  are 
prima  facie  binding  upon  her:  Steadham  ▼.  Sims,  66  Geo. 

If  a  guardian  settle  with  his  ward  out  of  conrt,  it  is  his  duty  to 
inform  her  concerning  the  condition  of  her  estate,  that  she  may  act 
with  full  knowledge,  but  it  is  not  incumbent  on  him  in  all  cases  to 
make  a  precise  and  detailed  statement  of  receipts  and  expenditares, 
debts  with  interest  on  them,  Ac. :  Id, 

Husband  and  Wife. 

Divorce — Alimony — Decree  for  Specific  Personal  Property. — A 
decree  vesting  in  the  wife  specific  personal  property  of  the  husband,  as 
alimony  in  gross,  is  valid,  at  least  when  made  in  pursuance  of  an  agree- 
ment of  the  parties  :   Crews  v.  Mooney,  74  Mo. 

Such  a  decree,  even  if  it  were  beyond  the  power  of  the  court  to  make 
it,  could  not  be  avoided  in  a  collateral  action  :   Id. 

Divorce — Decree  ayainst  Non-resident — Effect  of. — Judgments  ui 
personam  are  not  binding  upon  persons  living  beyond  the  limits  of  the 
state,  unless  they  voluntarily  appear  and  answer  the  suit :  Gamer  v. 
Gamer  J  56  Md. 

Where  the  defendant  in  a  divorce  suit  is  a  non-resident,  the  jurisdic- 
tion of  the  court  is  limited  to  the  dissolution  of  the  marriage :  Id. 

Where  the  decree  goes  farther  and  says  the  defendant  shall  not  marry 
again,  such  prohibition  is  not  necessarily  a  part  of  the  decree  dissolving 
the  marriage,  but  is  in  the  nature  of  a  decree  in  personam,  affecting  the 
rights  of  a  party  beyond  the  jurisdiction  of  the  court,  and  so  much  of 
the  decree  is  invalid  :   Id, 

Purchase  by  Husband  with  Wifes  Money — Bona  fide  Purchasers  from 
Hktsband, — If  a  husband  uses  the  money  of  his  wife,  with  or  without 
her  consent,  and  thereby  acquires  title  in  himself  to  property,  third 
persons  who  bona  fide  take  title  for  value  to  such  property  will  be  pro* 
tected :    Gorman  v.  Wood^  66  Geo. 

Mortgage  by  Wife  to  secure  Husband's  Debt — Parol  Evidence  to 
identify  Debt, — A  mortgage  was  given  by  a  husband  and  wife  on  her 
land  to  A.,  as  security  for  sales  of  goods  to  be  made  by  him  to  the  hni- 
band.  Held,  that  parol  evidence  was  admissible  to  show  that  the 
liabilities  which  the  mortgage  was  intended  to  secure  were  those  to  be 
incurred  by  the  husband  to  a  firm  of  which  A.  was  a  member.;  and 
that  it  was  immaterial  that  the  wife  did  not  know  of  the  existence  of 
the  firm  when  she  executed  the  mortgage,  or  when  the  subsequent  pur- 
chases of  goods  were  made  :   Hall  v.  Tay,  131  Mass. 

Insurance. 

Wagering  Contract — Assignment  of  Policy  to  one  not  httving  Insur- 
able Interest. — The  assignment  of  a  policy  to  a  party  not  having  an 
insurable  interest  is  as  objectionable  as  the  taking  out  of  a  policy  in  his 
name.  Nor  is  its  character  changed  because  it  is  for  a  portion  merely 
of  the  insurance  money.     To  the  extent  in  which  the  assignee  stipu- 


ABSTRACTS  OF  BECSNT  DECISIONS.  847 

lates  for  the  proceeds  of  the  policj  beyond  the  sums  advanced  by  him 
he  stands  in  the  position  of  one  holding  a  wager  policy  :  W'irnock  v. 
Davis,  S.  C.  U.  S.,  Oct.  Term  1881. 

For  alt  sums  collected  by  such  assignee  upon  the  policy  in  excess  of 
the  moneys  advanced  by  him  the  courts  will  compel  him  to.  account  to 
the  representatives  of  the  deceased :   Id. 

Policy  for  use  of  Third  Person — Right  to  recover  back  Premiums,-^ 
If  a  policy  insures  the  life  of  A.  for  the  use  of  H.,  A.  cannot  maintain 
an  action  against  the  insurer  for  the  premiums  paid  by  him  on  the 
policy,  although  the  policy  never  took  effect  by  reason  of  fraud  on  the 
part  of  the  agents  of.  the  insurer :  TrabamU  v.  Conn,  Mut,  Life  Ins, 
Co.,  131  Mass. 

Judgment. 

Power  of  Court  to  Set  Aside — United  States  Courts  not  controlled  by 
State  Statutes  or  Practice  of  State  Courts — Laches  in  applying  for 
Relief — It  is  a  general  rule  that  all  judgments,  decrees  or  orders  are 
under  the  control  of  the  court  which  pronounces  them,  during  the  term 
at  which  they  are  rendered,  but  that  after  the  term  is  ended  they  are 
beyond  such  control :  Bronson  y,  Schulten^  S.  C  U.  S.,  Oct.  Term 
1881. 

To  this  rule  there  has  always  existed  an  exception  founded  on  the 
common- law  writ  of  error  coram  vobis  which  brought  before  the  same 
ooart  where  the  error  was  committed  certain  mistakes  of  fact  not  put  in 
issue  or  passed  upon  by  the  court,  such  as  the  death  of  one  of  the  par- 
ties when  the  judgment  was  rendered,  coverture  of.  a  female  party, 
infancy  and  failure  to  appoint  a  guardian,  error  in  the  process  or  mis- 
take of  the  clerk.  But  if  the  error  was  in  the  judgment  itself  the  writ 
did  not  lie.  What  was  formerly  done  by  this  writ  is  now  attained  by 
motion  and  affidavits  :    Id. 

Some  of  the  state  courts  have  a  larger  power  conferred  by  statute, 
and  others  have  extended  their  power  by  asserting  a  control  over  their 
judgments  and  administering  equitable  relief  in  a  summary  way. 
Neither  the  state  statutes  nor  the  practice  of  the  state  courts  can  con- 
trol the  United  States  Courts  :   Id. 

Negligence  and  laches  of  the  party  in  discovering  the  mistake  will 
bar  his  right  to  relief :   Id, 

Landlord  and  Tenant. 

Re-letting  to  Tenant  after  Judgment  for  Possession — Effect  of — A 
re-letting  of  the  premises  to  u  tenant  after  recovering  a  judgment  for 
possession  against  him,  is  a  satidfaction  of  the  judgment,  and  an  execu- 
tion on  the  judgment  after  the  new  lease  will  be  enjoined  :  Barney  v. 
Cain,  37  Ark. 

Sub-lease  for  whole  of  Unexpired  Term — Liability  of  Sub-lessee. — 
The  lessee  of  an  estate  for  a  term  of  years,  at  a  fixed  rent  payable 
quarterly,  and  who  had  covenanted  to  pay  taxes,  demised  it  to  another 
for  a  term  equal  to  the  whole  of  the  unexpired  term  of  the  original 
lease,  by  a  lease  containing  covenants  by  the  lessee  to  pay  rent  monthly 
at  an  increased  rate,  and  taxes,  and  providing  that  the  lessor  might 
enter  and  take  possession  for  breach  of  covenant,  and  that  the  lessee 
would  quit  and  deliver  up  the  premises  to  the  lessor  at  the  end  of  the 
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term.  J7«/r/,  that  this  was  a  tub-lease  and  not  ao  aaaignmeat  of  IIm 
original  lease;  and  that  the  sab- lessee  was  not  liable  to  the  original 
lessor  upon  the  covenant  to  pay  the  taxes  in  the  original  lease :  Dim- 
lap  V.  Buliard,  131  Mass. 

Leqact. 

When  not  a  Charge  on  Land. — Legacies  and  annnities,  whether  paj- 
able  by  an  executor  or  a  devisee,  are  not  to  be  considered  charges  upoa 
real  estate,  unless  the  intention  of  the  testator  to  charge  it  is  either 
expressly  declared  or  may  be  fairly  inferred  from  the  will :  (hoenz  t. 
Clay  tor,  56  Md. 

A  testatrix,  being  seised  of  an  andivided  two-t]iirds  interest  in  a  tract 
of  land,  containing  one  hundred  and  twenty-five  acres,  devised  to  her 
son  John  forty  acres  thereof,  and  to  her  son  Frank  the  remaining  forty- 
three  acres.  In  a  subsequent  clause  in  the  will  she  gave  to  her  nieee 
Mary  her  bedroom  furniture,  and  also  an  annuity,  in  the  followiag 
terms  :  *^  It  is  likewise  my  will  that  each  of  my  sons,  Frank  and  Joha« 
shall  pay  to  my  said  niece  Mary  the  sam  of  $30  per  aanam,  in  equal 
instalments  every  two  months :"  Ae^//,  that  the  annuity  thus  giTen  most 
be  considered  as  a  mere  charge  on  the  devisees  in  respect  c^  the  lead 
devised  to  them,  and  not  a  charge  on  the  land  itself:  Id. 

Malicious  Prosecution. 

Malicft — Proof  of — When  jpreiiimed,  —  To  msintain  an  action  far 
maliciously  attaching  the  plain  tiff's  goods,  it  is  not  necessary  to  prove 
that  the  defendant,  in  suing  out  the  attachment,  acted  dishonestly  or 
with  actual  malice.  If  there  was  no  probable  cause  to  belicTc  thai  the 
facts  alleged  in  the  affidavit  for  the  attachment  were  true,  the  jury  may 
presume  malice :  Bozeman  v.  Shaw,  37  Ark. 

Master  and  Servant. 

Dangerous  Machinery  —  Youth  and  inexperience  of  Servant  —  Ftiee- 
principal. — Where  a  servant,  engaged  in  operating  machinery,  is  by 
reason  of  his  youth  and  inexperience,  not  aware  of  the  danger  to  which 
he  is  exposed,  it  is  the  duty  of  his  master  to  warn  him,  if  he  himself 
knows  of  it,  and  this  notwithstanding  the  existence  of  that  which  ren- 
ders the  machinery  dangerous  is  known  to  the  servant:  Dowiing  v. 
AUen,  74  Mo. 

A  foreman  in  charge  of  a  distinct  piece  of  work  in  an  extensive 
foundry,  and  having  under  him  laborers  bound  to  obey  his  orders,  is, 
as  to  them,  a  vice-principal  to  their  employer,  and  not  their  fallow- 
servant,  and  this  although  another  may  be  general  fweman  of  the  en- 
tire establishment,  with  authority  over  him :  Id, 

MscHANio's  Lien. 

Contractor  not  Agent  for  Otoner — MeoMure  of  valne  of  Maieriab-^ 
DecliratioM  of  Contractor. — The  Mechanic's  Lien  I^aw  does  not  estab- 
lish the  relation  of  principal  and  agent  between  the  owner  and  con- 
tractor. Prices  agreed  upon  between  the  latter  and  a  material- man  are, 
therefore,  not  binding  upon  the  owner.  As  against  him  only  the  mar- 
ket value  of  the  materials  can  be  recovered.     The  agreed  prioes  will, 
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bowerer,  be  received  as  prima  facte  evidence  of  the  market  value : 
Jhfiniorf  V.  EoerJuirtt,  74  Mo. 

For  the  same  reason,  declarations  of  the  contractor  (e.  g.  that  mate- 
rials purchased  by  him  were  used  in  a  particular  building)  are  not  evi- 
dence against  the  owner.  Overruling  Morrison  v.  Hancock^  40  Mo. 
564  :  hi. 

A  lieu  cannot  be  enforced  against  a  building  for  materials  furnished 
to  the  contractor  but  not  put  into  the  building  :  Id, 

Mining.    See  Umted  Statet, 

MoRTOAGS.     See  Acknowledgment 

* 

0/  undivided  Interest  —  Subuquent  Partition. — A  mortgage  of  an 
undivided  moiety  in  land  will  not  be  transferred  and  limited  to  the 
whole  of  a  particular  part  of  it  allotted  to  the  mortgagor  in  severalty 
by  a  subsequent  partition  between  the  co-tenants  to  which  the  mortga- 
gee was  not  a  party  nor  assented  :  Jackmrni  v.  Beck^  37  Ark. 

Municipal  Corporation.    See  Taxation. 

Name: 

Term  "  Junior** — Father  and  Son  of  Same  Name — Preiumption  om 
to  Conveyance — Evidence. — The  term  *' Junior"  is  no  part  of  a  man's 
name:  Simp$on  v.  DiXy  131  Mass. 

If  a  son,  who  bears  the  same  name  as  his  father,  buys  land  in  his  own 
name,  without  the  designation  of  **  Junior"  added  thereto,  there  is  no 
presumption  of  law  that  he  intended  that  his  father  should  take  the  title 
to  the  land  :  Id. 

If  land  is  .conveyed  to  J.  S.,  and  there  are  two  persons  of  that  name,  a 
father  and  son,  there  is  no  presumption  that  the  father  is  intended ; 
and  evidence  is  admissible  to  show  who  is  the  grantee  :  Id. 

NsGLIGENCB.    See  Oommon  Carrier  ;  Master  ami  Servant. 

Ice  on  Sidewalks — Contributory  Negligence — Evidence. — The  fact 
that  a  person  noticed,  on  entering  a  building,  that  there  was  ice  and 
snow  on  a  plank  sidewalk  in  front  of  the  door,  is  not  conclusive  evi- 
dence, in  an  action  by  him  a<^atn8t  the  owner  of  the  bnilding  for  an 
injury  sustained  on  his  way  out  of  the  building  in  consequence  of  such 
snow  and  ice,  that  he  was  not  in  the  exercise  of  due  care  in  attempting 
to  pass  over  the  sidewalk :  Dewire  v.  Bailey^  131  Mass. 

Negotiable  Instruments. 

Stolen  Coupons — Purchase  after  Maturity — Presumption  as  to  Pre- 
vious Negotiation. — In  an  action  of  replevin  for  interest  coupons,  pay- 
able to  bearer,, the  case  was  submitted  on  agreed  facts,  which  stated  that 
the  bonds,  to  which  the  coupons  were  then  attached,  were  before 
maturity  stolen  from  the  plaintiff;  that  afler  maturity  they  were 
bought  by  a  person  named,  in  good  faith,  and  passed  through  the  hands 
of  several  persons  named  until  they  came  into  the  possession  of  the 
defendant,  and  that  all  these  persons  were  purchasers  in  good  faith  and 
for  value.  Held,  that  there  was  no  presumption  that  the  thief  had 
negotiated  the  coupons  before  maturity;  and  that  the  plaintiff  was 
entitled  to  judgment:  Hinckley  v.  Merchants*  Nat,  Batik,  131  Mass. 
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NOTIGS. 

Purchase  by  Executor — Passing  Title  thron(/h  Third  Permm, — ^Two 
executors  sold  realty  of  their  testator ;  a  third  party  bovgbl ;  on  the 
same  day  he  conveyed  the  laod  to  one  of  the  executors  indiTidually ; 
some  two  years  thereafter  the  latter  sold  to  a  purchaser  for  value ;  the 
deeds  on  their  faces  all  purported  to  be  for  a  fair  and  Taluable  ooiisider»- 
tion.  Belli,  that  in  the  absence  of  all  actual  notice,  the  facte  appearing 
from  the  recorded  deeds,  were  not  sufficient  to  put  the  purchaser  on  notiea 
that  the  sale  was  by  an  executor  to  himself :  QfX  ▼.  Barber,  66  Geo. 

Parent  and  Child. 

VuMtody  of  Child —  Who  entitled  to. — In  deciding  oonteste  upon  write 
of  KabeoM  corpus  for  the  custody  of  infant  children,  the  principles 
adopted  in  the  chancery  court  must  govern.  No  rigid  rules  to  goTem 
the  practice  have  or  can  be  formulated.  Subject  to  a  few  general  rules 
to  be  taken  as  a  guide,  the  chancellor  must  exercise  his  judgment  upon 
the  peculiar  circumstences  of  the  case,  and  act  as  humanity,  respect  for 
the  parental  affection  and  regard  for  the  infant's  best  intereste  may- 
prompt.  All  three  should  be  considered.  Neither  should  be  eonelu- 
sive  :    Verter  v.  Ford,  87  Ark. 

As  against  strangers,  the  father,  however  poor  and  humble,  if  of 
good  moral  character  and  able  to  support  the  child  in  his  own  style  of 
life,  cannot  be  deprived  of  the  privilege  by  any  one  whatever,  howevei 
brilliant  the  advantage  he  may  offer.  It  is  not  enoi^h  to  consider  the 
interest  of  the  child  alone.  And  as  between  father  and  meiher,  er 
other  near  relation  of  the  child,  where  sympathies  of  the 


nature  ma^  be  confidently  relied  on,  the  father  is  generally  to  be  pie* 
ferred :  it 

Partition.    See  Mortgage. 

Partnership. 

Appropriation  of  Partnership  Funds — Questum  for  ike  Jitijr.— An 
appropriation  of  partnership  funds  or  effecte  by  one  partner  without  the 
previous  knowledge  and  consent  of  his  copartners,  to  the  paysMut  of  a 
debt  which  the  creditor  knew  at  the  time  was  the  private  debt  of  the 
particular  partner,  is  presumptively  fraudulent :  Johnson  ▼.  OtcAfou, 
66  Md. 

The  presumption  of  fraud  or  mala  fides,  however,  in  respect  to  such 
transaction,  may  be  rebutted  by  proof  of  authority  given  by  the  other 
partners,  or  of  their  knowledge  and  consent,  or  of  their  ratification  :  Id. 

Whether  such  authority  or  oonsent  was  given  by  the  copartner,  is  a 
question  for  the  jury :  Id, 

Salu. 

Stock  of  Ooods — Opportunity  of  Inspection — AepresenlafuMw.— A 
buyer  of  an  interest  in  a  stock  of  goods  and  in  a  business,  who  has 
ample  opportunity  afforded  him  to  examine  the  goods  and  the  books 
of  the  business,  has  no  right  to  rely  upon  representations  of  the  seller 
concerning  the  value  of  the  goods  or  of  the  amount  of  business  which 
the  seller  has  previously  done :   Poland  v.  BrowneU,  131  Mass. 
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TAXAnON. 

Improvement  for  benefit  of  Particular  District — Presumption  as  to 
deUrminatibn  of  Councils — Relief  from  Local  Assessment. — Where 
there  is  nothing  upon  the  face  of  an  ordinance,  uuthoricing  a  particular 
improvement,  to  indicate  that  those  who  passed  it  judged  that  the 
improvement  was  for  the  public  convenience  czclusivelj,  and  not  for 
the  benefit  of  the  particular  district,  the  presumption  is  that  they  deter- 
mined that  those  who  were  specially  assessed  would  be  specially 
benefited :  Mayor  and  Councils  of  Baltimore  v.  7%e  Johns  Hopkins 
Hotpit^d,  56  Md. 

Whether  an  improvement  authorised  by  the  mayor  and  city  council 
of  Baltimore  will  benefit  the  property  along  the  line  of  such  improve- 
ment, is  a  question  left  exclusively  to  their  judgment,  and  their  deter- 
mination in  the  premises  is  fiual  and  conclusive.  The  courts  have  no 
power  to  review  such  determination  at  the  instance  of  the  property 
owners  specially  taxed  :  Id. 

If  a  local  assessment  imposed  for  an  improvement,  directed  to  be 
made,  should  so  far  transcend  the  limits  of  equality  and  reason  that  ita 
execution  would  cease  to  be  a  tax,  or  contribution  to  a  common  burden, 
and  become  extortion  and  confiscation,  it  would  be  the  duty  of  the 
court  in  such  case  to  interfere  to  protect  the  citizen  :   Id. 

Personal  Liability  of  Owner — Assessment  in  Another  Name. — The 
owner  of  real  estate  is  not  personally  liable  for  taxes  assessed  against 
another  as  owner  :    City  of  Jefferson  v.  Mock^  74  Mo. 

Corporation — Exemption  in  Charter —  To  what  Property  applicable. 
A  provision  in  the  charter  of  a  corporation  that  it  shall  pay  a  certain 
tax  on  its  capital  stock  in  lieu  of  all  other  taxes,  exempts  from  taxation 
only  the  property  of  the  corporation  necessary  for  its  business :  Bank 
of  Commerce  v.  State  of  Tennessee^  S.  C.  U.  S.,  Oct.  Term  1881. 

The  charter  of  a  bank  provided  for  the  payment  of  a  tax  on  its  capi- 
tal stock  ^^  in  lieu  of  all  other  taxes."  It  also  authorized  the  bank  to 
purchase  ground  for  use  as  a  place  of  business,  and  to  hold  property 
conveyed  to  it  to  secure  debts.  The  bank  bought  a  lot  and  erected  a 
building,  using  the  first  fioor  for  its  business,  and  renting  the  other 
floors.  It  also  purchased  three  other  lots  at  a  sale  under  a  trust-deed 
made  to  it  to  secure  a  loan.  Heldy  that  the  bank  was  liable  for  taxes 
on  the  part  of  the  building  not  used  for  its  business,  and  also  on  the 
other  three  lots  of  ground :  Id. 

Telegraph. 

Liability  of  Company  for  Negligence  —  Conditions — Repeating  — 
Measure  of  Damages-^  Trade  terms  in  Message — Illegal  Transaction, — 
When  a  telegraph  company,  for  a  compensation,  receives  a  message  for 
transmission,  it  is  bound  to  perform  its  contract  with  integrity,  skill  and 
diligence ;  and  if,  by  reason  of  the  want  of  any  of  these  qualities,  the 
message  be  improperly  transmitted,  and  injury  accrues,  the  company  will 
be  liable :  West.  Union  Tel.  Co.  v.  Blanchard^  66  Geo. 

If  it  is  necessary  for  the  company,  in  transmitting  messages  with  in- 
tegrity, skill  and  diligence,  to  have  them  repeated,  the  duty  of  so  doing 
devolves  upon  it^  not  upon  the  sender :  Id. 

The  company  cannot,  by  any  rule  or  regulation  of  its  own,  protect 
itself  against  damages  resalting  from  every  degree  of  negligence  except 
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gross  negligence  or  fraud.  Nor  caD  it  lioiit  tLe  datuagcs  to  be  reeoTered 
to  a  return  of  the  auiount  of  toll  paid  :  Id. 

A  message  in  these  terms,  *^  Cover  two  hundred  September  and  one 
hundred  August,"  was  shown  to  be  the  ordinary  expressions  used  in 
the  cotton  trade,  meaning  that  the  person  receiving  the  messcge  should 
sell  for  the  sender  two  hundred  bales  of  cotton  deliverable  in  August 
and  one  hundred  deliverable  in  September :  Hdd,  that  it  was  not  such 
an  obscure  message  as  would  limit  the  usual  liabilitj  of  the  corn- 
pan  j:  Id, 

An  agent  can  recover  from  his  principal  expense  and  loss  incurred  io 
carrying  out  a  contract,  even  though  such  contract  be  illegal;  and  if 
such  loss  is  caused  by  the  negligent  transmission  of  a  telegram,  the 
principal,  upon  reimbursing  the  agent,  may  recover  from  the  telegraph 
company:  Id, 

The  illegality  of  the  contract  would  not  relieve  the  company  from  lia- 
bility for  its  negligence :  Id. 

TKI8PA88.     See  Criminal  Law. 

United  Statbs  Courts.    See  JwdgmaU, 

United  States. 

Patent  for  Land — Conduiiveneu  of— Mining  (Jiaim  —  Validity  of. — 
A  patent  in  a  court  of  law  is  conclusive  as  to  all  matters  properly  deter- 
minable by  the  Land  Department,  when  its  action  is  within  the  aeope 
of  its  authority — that  is,  when  it  has  jurisdiction  under  the  law  to 
convey  the  land.  In  such  court  the  patent  is  unawailnble  for  mere 
errors  of  judgment :  St.  Louii  8-  it  R.  Co.  v.  Kemp^  S.  C.  U.  S.,  Oct 
Term  1881. 

On  the  other  hand,  a  patent  may  be  collaterally  impeached  in  any 
action,  and  its  operation  m  a  conveyance  defeated  by  showing  that  the 
department  had  no  jurisdiction — that  is,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  reserved  or  dedicated  to  special 
purposes,  or  had  been  previously  transferred  to  others  :  Id. 

There  is  nothing  in  the  Acts  of  Congress  which  limits  the  site  of  a 
mining  claim  for  which  a  patent  may  issue.  The  limitations  in  seeti. 
2380,  2381  Rev.  Stat,  relate  to  locations,  and  not  to  patents :  Id. 

The  owner  of  contiguous  locations  may  consolidate  them  into  one  and 
present  but  a  single  application  for  a  patent  therefor,  and  sueh  patent 
may  be  granted  by  the  Land  Department :  Id. 

Will. 

Exeeuiory  Devioe — Survivhtg  Children — GrandckUdren. — A  will  be- 
queathed property  to  the  executors  of  the  testator,  id  trust  for  the  sole 
and  separate  uae  of  the  testator's  daughter  for  life,  "  and  from  and  after 
her  death  in  trust  for  such  child  or  children  as  she  may  leave,  his,  her 
or  their  assigns  for  ever,  but  if  my  said  daughter  shall  die  leaving  no 
children  or  child,  then  to  my  right  heirs  living  at  the  time  of  their 
death."  Held^  that  such  bequest  created  an  executory  devise  which 
vested  on  the  death  of  the  life  usee  in  such  of  her  children  as  survived 
her.  A  child  who  died  before  the  life  usee,  took  nothing :  White  v. 
Rowland,  66  Oeo. 

Grandchildren  cannot  take  under  a  bequest  to  children  unless-  there 
be  something  in  the  will  to  indieate  snob  intention  by  the  teslntsr :  Ji. 
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THE  ACTION  FOR  THE  MALICIOUS  PROSECUTION  OF 

A  CIVIL  SUIT. 

(C<nUinued/rom p.  290,  anie.) 

VL  The  Ameriean  AdQudieatiani.  The  Action  not  $ti$- 
tained. — ^We  turn  now  to  the  American  adjudications  on  the 
subject ;  and  here  we  find  a  conflict.  We  shall  first  review 
chronologically  the  cases  in  which  the  English  doctrine  has  been 
followed,  passing  afterwards  to  those  where  the  action  has  been 
sustained. 

The  earliest  case  in  which  the  question  was  presented  to  the 
courts  of  this  country  seems  to  be  Taylor  v.  Wilson^  Coxe  362, 
determined  in  the  Supreme  Court  of  New  Jersey  in  the  year 
1795.  The  report  is  very  brief,  the  following  being  a  complete 
copy :  "  Taylor  against  Wilson.  On  certiorari.  It  appeared 
from  the  return  in  this  case,  that  Taylor,  the  defendant  below, 
had  been  summoned  to  answer  Wilson  in  a  plea  of  damage; 
Wilson's  action  appeared  to  have  been  in  part  to  recover  from 
Taylor  certain  costs  and  expenses  which  he  had  incurred  in 
defending  himself  in  a  suit  brought  against  him  by  Taylor  before 
Justice  Tatbh,  in  which  the  justice  decided  there  was  no  cause 
of  action.  Feb  Curiam. — This  judgment  must  be  reversed ;  no 
action  lies  for  such  expenses,  though  there  can  be  no  doubt  Wilson 
has  been  injured."  The  reporter's  eyllabui  to  the  case  is  in  these 
words :  ^'  No  action  lies  to  recover  the  expenses  to  which  a  party 
has  been  put  by  being  improperly  sued." 

YoL.  XXX. — 45  /S5S) 
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The  report  of  Woodmantie  v.  Logan^  1  Penn.  (N.  J.)  68, 
decided  in  New  Jersey  in  1806,  contains  this  quaint  head  note : 
''  Action  lies  not  for  bringing  and  failing  in  a  suit."  The  demand 
was  evidenced  by  the  following  bill : 

Samuel  Woodmansie, 

To  Robert  Logan,  Dr. 

For  expense  going  to  Monmouth 920.00 

For  my  damage  on  the  same  account       •        •         •         .     50.00 

170.00 

There  was  a  judgment  below  in  favor  of  the  plaintiff  for  $50 
and  costs,  which  was  reversed  on  appeal.  *^  There  are  sundry 
errors  in  the  form  of  proceeding  in  this  case,"  said  Kirkpatbick, 
C.  J.,  ^^  but  I  think  there  is  also  one  which  goes  to  the  ground  of 
the  action  itself.  The  second  reaaon  assigned  for  reversal  is  in 
substance,  that  Woodmansie,  as  administrator  of  Penelope  Wood- 
mansie,  had  brought  an  action  against  Logan  for  a  debt  said  to  be 
due  to  the  estate,  before  a  justice  at  Freehold ;  that  Woodmansie, 
in  that  action,  became  nonsuited,  and  that  Logan,  for  the  damages 
he  had  sustained  by  that  prosecution,  brought  this  action  and 
obtained  judgment.  And  upon  inspecting  the  case  filed,  this 
reason  appears  to  be  well  founded.  The  statement  is  indeed  very 
vague  and  uncertain,  but  if  anything  can  be  drawn  from  it,  it  is  the 
train  of  facts  set  forth  in  this  reason,  and  nothing  more.  There 
is  contained  in  it  no  pretence  of  Logan's  having  been  held  to  bail 
oppressively,  or  of  his  having  been  imprisoned,  or  any  other 
special  grievance.  Now  it  is  clearly  established  in  our  books,  that 
for  commencing  a  civil  action,  though  without  suflBcient  cause,  no 
action  on  the  case  for  a  malicious  prosecution  will  lie.  Erery 
man  is  entitled  to  come  into  a  court  of  justice  and  claim  what  he 
deens  to  be  his  right ;  if  he  fails  he  shall  be  amerced  according  to 
the  old  principle  for  his  false  claim,  and  the  defendant  is  entitled 
to  his  costs,  and  with  those  he  must  be  content.  It  was  formerly 
held,  it  is  true,  that  if  a  plaintiff  procured  the  defendant  to  be  held 
to  cKccssive  bail,  or  to  be  imprisoned  for  want  of  such  bail,  by  any 
false  declarations  or  representations,  an  action  would  lie  against 
him  for  special  damages  on  account  of  these  false  representations 
or  declarations ;  but  never  merely  because  he  prosecuted  an  action 
of  law  in  which  he  failed.     And  indeed,  now  the  doctrine  of  bail 
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is  more  precisely  fixed  by  statute,  and  in  roost  cases  it  is  put 
beyond  the  power  of  the  plaintiiF  to  oppress  in  this  respect,  which 
too  is  eminently  the  case  in  justices'  courts  ;  it  is  much  to  be 
doubted  whether  actions  for  malicious  prosecutions  in  civil  cases 
irili  lie  at  all.  Be  that,  however,  as  it  may,  no  such  thing  is 
pretended  here." 

In  Thomoi  y.  RoiMe^  2  Brev.  75,  a  South  Carolina  case,  decided 
in  1806,  Brbvard,  J.,  said :  '^  To  bring  a  civil  action,  though 
there  should  be  no  ground  for  it,  is  not  actionable  unless  for  conse- 
quential damages.  It  is  a  claim  of  right,  and  the  plaintiff  may 
sue  at  the  peril  of  costs.  If  it  appeared  the  action  was  vexatious 
and  malicious,  or  with  a  view  to  oppress  the  party,  by  holding  him 
to  nnreaaonable  bail,  the  plaintiff  would  be  entitled  to  recover.*' 

Ray  V.  Law.  1  Pet.  C.  C.  207,  arose  in  the  federal  court  in 
Pennsylvania,  in  1816,  and  Mr.  Justice  Washington  said :  "  This 
is  an  action  for  what  is  called  a  malicious  prosecution.  The 
grounds  of  the  action  are  a  vexatious  suit,  brought  against  the 
plaintiff  maliciously  and  without  probable  cause,  and  holding  him 
to  excessive  bail.  The  law  in  relation  to  actions  of  this  nature  is 
not  disputed  in  this  case.  Demanding  excessive  bail,  although  the 
plaintiff  has  a  well-founded  cause  of  action,  or  holding  to  bail 
wrhen  the  plaintiff  has  no  cause  of  action,  if  done  for  the  purpose 
of  vexation,  entitles  the  party  aggrieved  to  an  action  for  a  malicious 
prosecution.  If  "bail  be  not  demanded,  it  is  unimportant  how 
futile  and  unfounded  the  action  may  be,  as  the  plaintiff  is  punished 
by  the  payment  of  costs,  and  the  defendant  is  not  materially 
injured." 

In  PotU  V.  Imlai/,  1  South.  380,  the  question  came  before  the 
Supreme  Court  of  New  Jersey  in  the  year  1816.  The  facts  were 
these:  Potts  commenced  a  suit  against  Imlay  in  an  inferior  court, 
on  June  10th  1813,  the  summons  being  made  returnable  June  19th. 
On  that  day,  at  the  request  of  Potts,  the  cause  was  adjourned  until 
July  10th,  on  which  day  he  did  not  appear,  but  suffered  a  nonsuit. 
On  July  17th  he  commenced  another  action  against  Tmlay,  in  the 
same  court  and  for  the  same  sum  as  before,  the  summons  being 
made  returnable  July  27th.  On  that  day  he  obtained  a  continu- 
ance till  August  7th,  when  he  discontinued  the  suit  Thereupon 
Imlay  brought  an  action  for  malicious  prosecution,  and  obtained  a 
judgment  for  damages  in  the  sum  of  $50.  The  case  was  then 
removed  to  the  Supreme  Court  by  certiorari^  the  principal  reason 
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relietl  on  for  reveml  being  that  the  action  was  not  maintainable. 
Of  this  opinion  were  a  majority  of  the  court.  Said  Kirkpatrick, 
G.  J. :  *^  There  are  several  reasons  assigned  for  the  reversal  of  this 
judgment,  but  the  one  principally  relietl  upon,  and  the  only  one 
of  which  I  shall  take  notice,  is  the  fourth,  that  is  to  say,  because 
the  state  of  demand  is  illegal  and  insufficient,  and  contains  no  law- 
ful cause  of  action.  The  cause  has  been  twice  argued  at  the  bar 
upon  this  reason,  the  last  time  at  the  request  of  the  court,  and  with 
much  ability.  The  books  have  been  searched  for  four  hundred 
years  back,  and  upon  that  search  it  is  conceded,  even  by  the  coun- 
sel for  the  plaintiif  below  himself,  that  no  case  can  be  found  in 
which  this  action  has  been  maintained  in  circumstances  similar  to 
the  present.  It  is  true  that  there  are  general  expressions  made 
use  of  by  some  of  the  annotators  which  might  seem,  at  first  rifew, 
to  embrace  the  case,  as  in  Hargrave's  Notes  upon  Go.  Lit.  161. 
and  some  others ;  so,  also,  in  some  of  the  reporters.  But  these 
general  expressions,  by  fair  rules  of  construction,  are  to  be  limited 
and  compared  with  the  adjudged  cases  themselves,  and  not  to  be 
carried  beyond  them.  With  such  limitation,  of  which  too  they 
will  very  fairly  admit,  they  are  perfectly  consistent  with  general 
principles,  but  without  it  they  are  not  law.  Formerly  the  amerce- 
ment, now  the  costs,  are  the  only  penalty  the  law  has  given  against 
a  plaintiff  for  prosecuting  a  suit  in  a  court  of  justice  in  the  regular 
and  ordinary  way,  even  though  he  fail  in  such  prosecution.  The 
courts  of  law  are  open  to  every  citizen,  and  he  may  sue,  tatie$ 
quotie$^  upon  the  penalty  of  lawful  costs  only.  These  are  consid- 
ered as  a  sufficient  compensation  for  the  mere  expenses  of  the 
defendant  in  his  defence.  They  are  given  to  him  for  this  purpose, 
and  he  cannot  rise  up  in  a  court  of  justice  and  say  the  legislature 
have  not  given  him  enough.  If  we  were  legislators,  indeed,  per- 
haps we  should  be  inclined  to  say  that  the  costs,  in  all  cases  where 
costs  are  given,  should  completely  indemnify  the  party  for  all  his 
necessary  expenses,  both  of  time  and  money ;  but  those  to  ^hom 
this  high  trust  is  committed  in  this  state,  have  thought,  and  we 
will  presume,  have  wisely  thought,  otherwise.  In  England  it  is 
believed  that  costs  are  in  some  measure  discretionary  with  the 
court,  and  are  apportioned  to  the  circumstances  of  the  case ;  but 
here  it  is  not  so.  They  are  fixed  by  statute  ;  they  can  neither  be 
increased  nor  diminished,  but,  ceteri$  paribuMy  are  precisely  the 
same  in  all  cases.     Perhaps  a  greater  latitude  giren  to  tbie  oourti 
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of  justice  ought,  in  some  degree,  to  alleviate  the  hardships  now 
complained  of.     Besides,  if  we  go  to  the  very  equity  of  the  thing, 
which  seems  to  be  the  ground  of  argument  here  taken,  the  same 
reasoning  which  is  here  used  to  prove  that  the  defendant  ought  to 
have  damages  upon  a  false  claim,  would  also  prove  that  the  plain- 
tiff ought  to  have  damages  upon  a  false  plea.     He  is  put  to  all  the 
expense  of  a  trial  upon  such  plea,  and  yet  he  can  recover  nothing 
therefor  but  his  lawful  costs ;  though  surely  all  experience  teaches 
us  that  the  plea  of  the  defendant  is  not  less  frequently  false  than 
the  claim  of  the  plaintiff.     But  to  what  excesses  would  this  lead 
us  ?     Where  would  litigation  end  ?     The  truth  is  that  merely  for 
the  expense  of  a  civil  suit,  however  malicious  and  however  ground- 
lesa,  this  action  does  not  lie,  nor  ever  did,  so  far  as  I  can  find,  at 
any  period  of  our  judicial  history.     It  must  be  attended,  besides 
ordinary    expenses,   with    other    special    grievance   or  damage, 
not  necessarily  incident  to  a  defence,  but  superadded  to  it  by 
the  malice  and  contrivance  of   the  plaintiff;   and  of  these  an 
arrest  seems  to  be  the  only  one  spoken  of  in  our  books.  *  *  * 
Upon  the  whole,  upon  the  strength  of  these  authorities,  I  think 
it  may  be  laid  down  as  law  that  this  action  cannot  be  maintained 
for  prosecuting  a  civil  suit  in  a  court  of  common  law  having  com- 
petent jurisdiction,  by  the  party  himself  in  interest,   unless  the 
defendant  has,  upon  such  prosecution,  been  arrested  without  cause 
and  deprived  of  his  liberty  or  made  to  suffer  other  special  griev- 
ances different  from  and  superadded  to  the  ordinary  expense  of  a 
defence.     The  case  before  us  is  for  a  suit  commenced  by  summons 
where  there  could  be  no  arrest,  nor  does  the  state  of  demand  set 
forth  any  grievance  or  damage,  other  than  or  different  from  the 
common  expenses  of  making  defence  in  suits  of  this  kind.     That 
the  litigation  was  protracted  as  far  as  the  rules  of  the  court  would 
admit,  that  it  was  renewed  and    ultimately  discontinued  by  the 
party  does  not  alter  the  case.    These  circumstances  are,  at  most,  only 
evidence  that  the  prosecution  was  malicious  and  without  probable 
cause;  but  this  is  not  enough.     There  must  be  a  special  grievance, 
and  that  specifically  charged  in  the  complaint  filed."     Rossell, 
J.,  dissented,  saying :  "  The  reason  why  but  few  cases  of  malicious 
prosecution  are  found  in  the  English  reports  is,  that  the  costs  are 
sufficiently  great  to  deter  men  from  bringing  suits  there  merely  for 
vexation.     So,  in  our  courts  of  more  extensive  jurisdiction,  per- 
haps no  case  can  be  shown  of  a  person,  from  malice  only,  prose- 
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cuting  a  suit,  the  costs  of  which  would  inevitably  fall  on  himself. 
But  Bince  the  jurisdiction  of  justices'  courts  has  been  increased, 
many  instances  have  arisen  of  persons  being  summoned  from  their 
homes,  thirty  or  more  miles,  to  defend  themselves  against  a 
groundless  demand,  maliciously  contrived  to  harass  and  perplex 
them.  Unprincipled  men  have  frequently  boasted,  on  some  real 
or  imaginary  injury,  that  they  would  be  revenged  on  their  antago- 
nists by  harassing  them  with  feigned  demands,  before  justiees 
thirty  or  forty  miles  distant,  as  the  costs  would  amount  to  a  few 
cents  only.  If,  then,  not  a  solitary  case  could  be  found  in  any 
English  reporter,  nor  even  the  principle  in  terms  hinted  at,  I 
should  not  hesitate  to  say  the  action  was  maintainable  on  prin- 
ciples of  common  sense,  common  right  and  common  justice."  But 
the  third  member  of  the  court  concurred  with  Kirkpatbick,  0.  J., 
and  the  action  was  dismissed. 

'^  I  agree,"  said  Southard,  J.,  ^^  in  opinion  with  the  chief 
justice.  The  positions  laid  down  by  him  I  believe  are  law^and  I 
cannot  add  to  their  elucidation.  Originally  when  a  fidse  claim 
was  made  and  a  vexatious  suit  carried  on,  the  plaintiff  was  subject 
to  amercement,  but  he  was  not  subject  to  damages  in  addition. 
That  was  considered  sufficient,  and  it  was  not  the  notion  of  those 
days  to  prevent  men  from  applying  to  courts  for  a  redress  of  their 
grievances.  After  the  amercement  fell  into  disuse,  the  legislature 
interfered  and  gave  costs;  but  for  what  purpose?  To  compen- 
sate the  party  for  his  ordinary  and  regular  expenses  in  his  snit, 
but  not  for  any  injury  out  of  the  usual  and  common  course  of  pro- 
ceeding in  courts  of  justice.  For  such  it  did  not  pretend  t6  apply 
a  remedy.  The  legislature  no  doubt  supposed  that  it  had  given 
costs  enough  to  effect  the  purposes  which  it  had  in  view.  It  did 
not  intend  that  the  party  should  come  in,  say  that  the  provision 
was  not  ample  enough,  that  the  costs  did  not  satisfy  his  expenses, 
and  therefore  claim  damages  by  suit  to  correct  the  miscalculation 
of  the  legislature.  It  was  alleged,  however,  in  the  argnmeiit  at 
the  bar,  that  in  the  court  for  the  trial  of  small  causes  no  costs  are 
roally  received  by  the  defendant  for  his  own  benefit  and  to  pay  his 
expenses ;  and  therefore  that  he  must  be  entitled  to  sue  where  he 
has  been  put  to  cost  in  that  court.  The  reasoning  is  fallacious. 
In  this  as  in  every  other  court,  the  legislature  have  fixed  irhat 
costs  shall  be  given.  If  it  was  thought  best  that  these  costs 
should  amount  only  tc  so  much  as  the  party  was  obliged  to  pay  to 
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the  officers  and  witnesses,  fcc,  still  it  is  a  legislative  determination 
of  the  matter,  and  parties  have  no  right  to  object  to  it.  Besides 
quite  as  much  money  does  go  into  the  pockets  of  the  parties  in 
that  court  as  in  any  other.  Parties  nowhere  put  money  into  their 
pockets  by  bills  of  costs ;  they  never  remunerate  them  for  time, 
labor  or  expense;  they  only  amount  to  the  sums  lawfully  due  to 
the  officers  and  witnesses.  In  every  suit,  no  matter  how  regular 
or  correct  in  law  and  justice,  both  plaintiff  and  defendant  are  com- 
pelled to  submit  to  a  considerable  amount  of  expenses,  which  bills 
of  costs  can  never  reach  nor  ever  were  designed  to  reach.  I  can- 
not believe  that  the  defendant  can  recover  these  expenses  by  suit, 
where  be  can  prove  that  the  plaintiff  maliciously  sued  him.  This 
would  neither  be  lawful  nor  expedient.  He  must  be  able  to  show 
something  more,  as  arrest  or  special  grievance.  Those  cases 
which  were  cited  to  show  that  expense  alone  was  sufficient  to 
maintain  the  action,'  do  not  contradict  this  position.  They  are  all 
criminal  cases,  or  refer  to  and  are  founded  on  them.  *  *  *  It  is 
not  unlikely  that  some  of  the  inconveniences  which  have  been  men- 
tioned at  the  bar  will  result  from  the  doctrine  now  established  in 
the  court  for  the  trial  of  small  causes.  Unprincipled  men  are 
often  to  be  found  in  every  society  who,  for  the  sole  purpose  of  vex- 
ing and  harassing  a  neighbor  who  they  dislike,  will  bring  many 
malicious  suits,  if  the  only  evil  they  are  to  suffer  is  the  payment 
of  costs  in  that  court.  But  the  contrary  doctrine  would  lead  to 
consequences  not  less  unpleasant ;  and  if  this  were  not  so  we  can- 
not here  remedy  the  evil.  By  enlarging  the  jurisdiction  of 
justices  and  giving  almost  nominal  costs,  the  legislature  have 
offered  temptations  to  the  malignant  to  bring  vexatious  suits. 
Higher  costs  would  repress  this  feeling.  It  is  only  in  that  court 
that  such  suits  are  heard  of.  But  the  law  I  conceive  to  be  clear, 
and  if  remedy  be  necessary  it  must  come  from  a  different  authority 
from  this  court."  See  also  AUgare  v.  StiUwell^  6  N.  J.  (Law) 
166  (1822). 

The  latest  case  in  the  courts  of  this  country,  in  which  the  topic 
of  this  article  i^'as  passed  upon,  is  MeNamee  v.  Minke,  49  Md. 
122,  decided  by  the  Court  of  Appeals  of  Maryland  in  1878.  The 
declaration  stated  that  the  defendant  sued  out  an  ejectment-writ 
commanding  the  sheriff  to  summon  the  plaintiff  to  answer  the 
defendant  in  an  action  of  ejectment ;  that  in  said  action  the  de- 
fendant falsely  and  maliciously  claimed  of  the  plaintiff  all  of  the 
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lot  sued  for  (known  as  lot  6),  when  in  fact  he  had  no  probable 
cause  of  action  against  the  plaintiff  for  the  whole  of  that  lot ;  that 
the  trial  resulted  in  a  verdict  that  the  defendant  should  not  take 
the  whole  of  said  lot,  and  that  the  plaintiff  had  been  put  to  trouble 
and  expense  in  defending  said  suit  for  which  he  claimed  damages. 
Various  questions  of  pleading  were  raised  by  the  defendant.  The 
court  after  disposing  of  them  said :  *^  But  this  record  is  inadmissible 
upon  the  broader  and  more  substantial  ground  that,  when  con- 
sidered in  connection  with  the  allegations  in  support  of  which  it  is 
offered,  it  fails  to  show  such  a  prosecution  as  will  maintain  the 
present  action.  It  is  true  a  party  may  be  held  liable  for  a  fiilse 
and  malicious  prosecution  of  either  a  criminal  or  civil  proceeding ; 
but  when  it  has  been  attempted  to  hold  a  party  liable  for  the  prose- 
cution of  a  civil  proceeding,  it  has  generally  been  in  imses  where 
there  has  been  an  alleged  malicious  arrest  of  the  person,  as  in  the 
case  of  Turner  v.  Walker ^  3  Gill  &;  J.  S77,  or  a  groundless  and 
malicious  seizure  of  property,  or  the  false  and  malicious  placing 
the  plaintiff  in  bankruptcy,  or  the  like.  *  *  *  If  the  plaintiff 
declares  that  he  has  been  falsely  and  maliciously  arrested,  or  that 
by  reason  of  a  false  claim  maliciously  asserted  by  the  defendant 
he  was  required  to  give  bail,  and  upon  failure  he  was  detained  in 
custody  or  his  property  was  attached,  there  the  action  lies  because 
of  the  special  damage  sustained  by  the  plaintiff.  It  is  not  enough, 
however,  for  the  plaintiff  to  declare  generally  that  the  defendant 
brought  an  action  ex  malitia  et  sine  eauea^per  quod  he  put  him  to 
great  charge,  &c. ;  but  he  must  allege  and  show  the  grievance 
specially.  Otherwise  parties  would  be  constantly  invoWed  in  liti- 
gation, trying  over  cases  that  may  have  failed,  upon  the  mere 
allegation  of  false  and  malicious  prosecution." 

VII.  The  American  Adjudications.  The  Action  sustained. — 
We  pass  now  to  the  cases  in  which  the  courts  of  this  country  have 
intimated  or  expressly  ruled  that  the  action  is  maintainable. 

Vanduzor  v.  Linderman^  10  Johns.  106,  was  decided  in  the 
Supreme  Court  of  New  York  in  1813.  The  plaintiff  sued  the 
defendant  before  a  justice  for  the  loss  of  the  service  of  his  son 
whilst  defending  a  certain  suit  brought  against  him  by  the  defend- 
ant, and  for  money  paid  by  the  plaintiff  in  behalf  of  his  son  in 
and  about  defending  the  said  suit.  There  was  a  trial  by  jury  and 
a  verdict  for  the  plaintiff  for  ((3,  for  which  the  justice  gave  judg- 
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meiit  The  defendant  appealed.  Per  Curiam. — **  No  action 
merely  for  bringing  a  soit  against  a  person  without  sufficient 
ground.  To  sustain  a  suit  for  a  former  prosecution  it  must  appear 
to  ha^e  been  without  cause  and  malicious,  and  an  action  for  mali* 
cioiis  prosecution  is  not  cognisable  before  a  justice.  Judgment 
reversed.*'  It  will  be  observed  that  though  the  language  of  the 
court  is  broad  enough  to  include  an  ordinary  civil  action,  yet  the 
ease  itself  went  off  on  a  question  of  jurisdiction,  and  the  ezpree 
aioiia  of  the  court  are  therefore  obiter. 

Panghum  v.  BuUj  1  Wend.  845,  which  arose  in  New  York  in 
1828,  is  the  next  case.  The  declaration  allied  that  P.  not  having 
any  reasonable  or  probable  cause  of  action  against  B.,  as  he  well 
knew,  sued  him  before  a  justice  of  the  peace  in  an  action  of  tree- 
pass  in  the  case ;  that  B.  appearing,  P.  after  one  adjournment  dia- 
eontinued  the  case,  but  immediately  thereafter  commenced  another 
suit  on  the  same  claim,  in  which  after  a  trial  judgment  was  rendered 
against  P.  for  the  costs  of  the  suit,  whereby  he  was  greatly  damni- 
fied, fcc.  It  was  argued  that  there  having  been  no  arrest  or  holding 
to  bail  the  action  would  not  lie.  But  the  Supreme  Court  thought 
differently,  and  affirmed  the  pkintiff 's  judgment  for  ((7.26,  Wood- 
ward, J.,  saying :  ''  From  an  examination  of  the  cases  it  appears 
that  an  arrest  and  holding  to  bail  are  not  indispensably  necessary 
in  order  to  maintain  an  action  for  a  malicious  prosecution.  It  has 
been  sustained  in  cases  where  there  was  neither  an  arrest  or  bail ; 
and  when  it  is  considered  that  malice  and  the  want  of  probable 
cause  are  the  foundation  of  the  action,  it  would  seem  on  principle 
to  reach  cases  where  the  injury  would  be  equally  great,  although 
the  proceeding  did  not  require  an  arrest  or  bail."  But  all  the 
cases  cited  by  the  judge  were  cases  of  *' arrest  or  bail." 

In  Whipple  V.  Fuller^  11  Conn.  582,  decided  in  Connecticut  in 
1836,  tlie  plaintiff's  property  had  been  attached  in  an  ungrounded 
and  malicious  suit  for  slander,  in  which  the  defendant  had  been 
nonsuited,  and  he  sued  to  recover  damages.  '^  The  defendant," 
said  Ohurch,  J.,  ^'  claims  that  no  action  will  lie  at  common  law 
to  recover  damages  sustained  in  consequence  of  being  maliciously 
sued  and  prosecuted  in  an  unfounded  civil  action,  unless  the  body 
of  the  defendant  in  such  action  was  arrested  or  holden  to  bail ; 
neither  of  which  was  done  in  the  vexatious  suit  complained  of. 
This  objection  requires  consideration.  It  certainly  has  received 
plausibility,  if  not  direct  countenance,  from  the  remarks  of  some 
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learned  commentators,  as  well  as  from  tlie  decisions  of  courts. 
'^  *  ^  It  seems  to  be  conceded  that  when  anything  is  done 
maliciously,  besides  merely  commencing  and  prosecuting  a  mali- 
cious or  vexatious  action,  a  suit  for  damages  sustained  bj  such 
act  may  be  maintained.  And  therefore  it  is  that  an  action 
is  sustainable  for  a  malicious  arrest  or  a  holding  to  bail  for 
too  large  a  sum,  and  for  maliciously  suing  out  and  leyying 
a  writ  of  fieri  facias.  Upon  the  same  principle  an  action 
may  be  maintained  where  the  property  of  a  party  has  been 
maliciously  attached  upon  mesne  process,  under  all  jurisdic- 
tions where  such  attachments  are  known.  But  we  wish  to  place 
our  decision  of  this  question  upon  broader  principles ;  principles 
which  we  believe  have  received  the  sanction  of  the  common  law  in 
its  earliest  ages.  Before  the  statute  which  was  passed  in  the  fifty- 
second  years  of  Henry  III.,  no  costs  were  recoverable  in  civil 
actions.  This  statute,  and  others  subsequently  enacted,  gave  coats 
to  successful  defendants,  as  it  is  said,  by  way  of  damages  against 
the  plaintiiT  pro  falso  clamore.  Whatever  might  have  been  true 
when  the  several  statutes  giving  costs  were  enacted,  we  cannot  at 
this  day  shut  our  eyes  to  the  truth  known  by  everybody  that  tax- 
able costs  afford  a  very  partial  and  inadequate  remuneration  for 
the  necessary  expenses  of  defending  an  unfounded  suit ;  and  of 
coarse  this  remedy  is  not  adequate  to  repair  the  injury  thus 
received;  and  the  common  law  declares  that  for  every  injury 
there  is  a  remedy.  Before  the  statutes  entitling  defendants  to 
costs  existed,  they  had  a  remedy  at  common  law  for  injuries  sus- 
tained by  reason  of  suits  which  were  malicious  and  without  prob- 
able cause.  And  this  principle  is  and  ought  to  be  operative  still 
in  all  cases  where  the  taxation  of  costs  is  not  an  ample  remedy. 
It  is  upon  this  principle,  in  part  at  least,  that  actions  have  ever 
been  sustained  for  malicious  criminal  prosecutions,  in  which  no 
costs  are  taxed  in  favor  of  the  accused." 

Oox  V.  Taylor,  10  B.  Mon.  17,  was  determined  in  Kentucky  in 
1849.  The  action  was  for  maliciously  suing  out  and  keeping  up 
an  injunction  whereby  the  plaintiff  was  restrained  from  the  use  of 
his  land  for  several  years ;  but  in  rendering  the  judgment  of  the 
Court  of  Appeals.  Marshall,  C.  J.,  said :  ^'  The  action  is 
essentially  for  a  malicious  prosecution,  that  is  for  the  groundless 
institution  and  prosecution  of  a  suit  without  probable  cause.  The 
common  law  did  not  give  this  action  merely  on  the  ground  that 
the  former  plaintiff  mav  have  been  unable  to  establish  a  claim 
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asserted  by  suit,  although  the  decision  of  that  suit  might  con- 
clusively determine  the  injustice  and  wrongfulness  of  his  claim. 
It  allowed  every  man  to  pursue  his  claims  by  the  established 
remedies,  subject  to  no  other  burthens  or  penalties  but  such  as 
were  incident  to  the  remedies  themselves  in  case  of  failure,  unless 
he  had  resorted  to  them  not  only  without  such  actual  grounds  as 
would  insure  success,  but  without  even  probable  cause  or  ground 
for  the  proceeding,  and  therefore  presumably  for  the  mere  purpose 
of  harassing  or  injuring  the  other  party,  either  in  respect  to  his 
life,  liberty,  property  or  reputation.  And  the  principle  is  the 
same  whether  the  malicious  proceeding  be  a  criminal  prosecution 
or  a  civil  suit.  In  either  case  the  wrong  consists  not  merely  in 
the  falsity  and  consequent  injustice  of  the  charge  or  claim,  but  in 
its  being  made  by  legal  proceedings  without  probable  cause,  and 
therefore  as  the  law  decides  from  malicious  motives  alone." 

In  Closson  v.  Staples^  42  Vt.  209,  decided  by  the  Supreme 
Court  of  Vermont  in  1869,  it  appeared  that  C.  had  signed  a 
promissory  note  as  surety  for  one  K.,  payable  to  S.  or  bearer.  K. 
paid  the  note  at  maturity,  but  S.  failed  to  deliver  it  up,  alleging 
that  he  had  lost  it,  and  K.  afterwards  enlisted  in  the  army  and 
died  in  another  state  leaving  no  property.  8.,  after  the  decease  of 
K.,  produced  the  note,  claiming  that  it  had  not  been  paid,  demanded 
payment  of  C,  and  threatened  trouble  if  the  matter  was  not  settled. 
Subsequently  8.  procured  one  B.  to  commence  a  suit  against  C.  on 
it,  in  which  case  judgment  was  finally  rendered  against  B.  on  the 
merits.  G.  then  brought  an  action  against  8.  on  these  facts,  alleg- 
ing that  he  could  not  recover  any  of  his  taxable  costs  against  B. 
as  he  was  worthless,  and  that  he  had  been  put  to  '^  great  trouble, 
annoyance  and  expense,  in  looking  up  witnesses,  preparing  his 
defence  to  said  suit,  and  employment  of  counsel  and  attending 
said  court,  and  other  large  expenses  of  time  and  money  and  teams." 
In  the  Supreme  Court  it  was  held  that  he  was  entitled  to  recover, 
Wilson,  J.,  delivered  an  exhaustive  opinion :  '^  This  is  an  action 
on  the  case  for  malicious  prosecution  of  a  civil  suit,"  said  the 
learned  judge,  ^^  and  the  first  question  is  whether  the  court  erred 
in  their  refusal  to  charge  the  jury  as  requested  by  the  defendant. 
The  ease  states  that  the  plaintiff  introduced  testimony  tending  to 
prove  all  the  allegations  of  his  declaration,  and  the  necessary  facts 
to  entitle  him  to  recover,  except  it  was  not  proved  that  the  plain- 
tiff in  this  suit  was  arrested,  or  any  property  attached  on  the  writ 
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in  the  sail  mentioned  in  the  declaration  which  S.  caased  to  be 
prosecuted,  but  it  was  served  on  C.  only  by  the  oflBcer  deliyering 
him  a  copy.  The  defendant  requested  the  court  to  charge  the 
jury  that  the  action  could  not  be  maintained  withont  proof  that 
G.  was  arrested  or  his  property  attached  in  that  original  suit 
This  leads  us  to  consider  whether  an  action  for  malicious  proeecii- 
tion  of  a  civil  suit  without  reasonable  or  probable  cause  will  lie 
where  the  process  in  the  suit  so  maliciously  prosecuted  is  by  sum- 
mons only.  In  England  before  the  statute  of  Marlbridge  no  costs 
were  recoverable  in  civil  actions.  It  seems  that  before  the  statutes 
entitling  the  defendant  in  civil  actions  to  costs,  if  the  suit  termi- 
nated in  his  favor,  he  might  support  an  action  at  common  law 
against  the  plaintiiT  if  the  proceeding  was  malicious  and  without 
probable  cause.  But  in  England,  since  the  statutes  which  give 
costs  to  the  defendant  in  all  actions  in  case  of  a  nonsuit  or  verdict 
against  the  plaintiiT  and  in  other  stages  of  the  cause,  it  seems  that 
no  action  can  be  maintained  merely  in  respect  of  a  civil  suit 
maliciously  instituted,  except  in  some  cases  under  legislative  pro- 
visions, and  perhaps  excepting  cases  where  the  defendant  failed  to 
obtain  the  ordinary  costs  owing  to  the  insolvency  of  a  third  party 
in  whose  name  the  suit  was  prosecuted.  It  is  said  that  those 
statutes  give  costs  to  successful  defendants  by  way  of  damages 
against  the  plaintiff  pro  faho  elamore.  *  ♦  *  There  does  not 
appear  to  be  any  conflict  in  the  authorities  that  where  anything  is 
done  maliciously,  besides  commencing  and  prosecuting  a  malicious 
or  vexatious  action,  a  suit  for  the  damages  sustained  by  such  act 
may  be  maintained.  *  *  '^^  It  is  said  in  some  of  the  cases  that 
where  the  process  in  the  malicious  and  unfounded  suit  is  by  attach- 
ment, an  action  will  lie  for  the  damage  the  party  sustains,  because 
in  such  case  no  cost  is  allowed  which  can  be  a  compensation  for 
the  personal  injury.  But  we  think  the  fundamental  principles 
and  analogies  of  the  common  law,  as  laid  down  by  the  text  writers 
and  early  decisions  of  the  English  courts,  do  not  make  the  manner 
in  which  the  service  of  the  process  was  made  essential  to  maintain 
the  action.  The  common  law  declares  that  for  every  injury  there 
is  a  remedy;  *  *  *  The  early  English  cases  show  very  clearly 
that  before  the  statute  entitling  defendants  to  costs  they  had  a 
remedy  at  common  law  for  injuries  sustained  by  reason  of  suits 
which  were  malicious  and  without  probable  cause.  It  would  seem, 
however,  from  more  recent  decisions  that  the  present  English  rule, 
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which  restricta  or  limits  the  right  of  action  for  maliciously  prose- 
cuting civil  suits  without  probable  cause,  stands  mainly  upon  the 
ground  that  the  costs  which  the  statute  provides  the  successful 
defendant  shall  recover  are  an  adequate  compensation  for  the 
damages  he  sustains,  but  under  their  rule  it  does  not  appear  that 
the  right  of  action  is  restricted  to  those  cases  where  the  process  is 
by  attachment.  The  justice  or  equity  of  the  English  rule,  as  a 
part  of  their  system  of  jurisprudence,  there  is  no  occasion  to  con- 
sider. But  in  our  own  state  not  only  the  mode  of  process  in  civil 
actions,  but  also  the  general  provisions  of  our  statute  for  taxing 
costs  to  the  defendant,  when  the  suit  terminates  in  his  favor,  are 
opposed  to  making  it  essential  to  sustain  an  action  for  the  malicious 
prosecution  of  a  civil  suit  without  probable  cause,  that  his  body 
was  arrested  or  his  property  attached.  *  *  *  Our  statute  by  which 
the  prevailing  party  recovers  certain  costs  incurred  in  the  prosecu- 
tion or  defence  of  a  civil  action,  stands  upon  the  ground  that  certain 
claims  and  rights,  in  respect  to  the  matters  in  issue,  are  asserted 
that  in  the  adjudication  of  which  a  civil  action,  when  brought  and 
prosecuted  in  good  faith,  is  a  claim  of  right ;  and  in  order  to  place 
the  administration  of  the  law  upon  reasonable  grounds,  in  respect 
to  the  rights  asserted  and  recoverable  costs,  the  expenses  of  litiga- 
ting the  claims  of  the  parties,  over  and  above  certain  items  of 
costs,  which  the  statute  allows  the  prevailing  party  to  recover, 
should  be  borne  by  the  respective  parties  by  whom  such  expenses 
are  incurred  without  regard  to  the  result  of  the  suit.  But  the  sys- 
tem of  taxing  costs  under  our  statute,  except  in  a  very  few  cases, 
was  enacted  with  reference  to  suits  brought  and  prosecuted  in  good 
faith.  In  suits  so  brought  and  prosecuted  the  defendant  may  be 
subjected,  or  he  may  subject  himself,  to  expenses  not  recoverable, 
even  if  the  suit  terminates  in  his  favor;  but  of  this  he  has  no  legal 
ground  to  complain  when  the  suit  is  brought  and  prosecuted  in 
good  faith,  because  it  is  the  ordinary  and  natural  consequence  of 
a  uniform  and  well-regulated  system  to  which  all  parties  in  civil 
actions  are  required  to  conform.  But  where  the  action  is  brought 
and  prosecuted  maliciously,  and  without  reasonable  or  probable 
cause,  the  plaintiff  asserts  no  claim  in  respect  to  which  he  had  any 
right  to  invoke  the  aid  of  the  law.  In  such  cases  the  plaintiff, 
by  an  abuse  of  legal  process,  unjustly  subjects  the  defendant  to 
damages  which  are  not  fully  compensated  by  the  costs  he  recovers. 
The  plaintiff  in  such  case  has  no  legal  or  equitable  right  to  claim 
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that  the  rule  of  law  which  allows  a  suit  to  be  brought  and  prose- 
cuted  in  good  faith  without  liability  of  the  plaintiff  to  pay  the 
defendant  damages,  except  by  way  and  to  the  extent  of  the  taxable 
costs  only,  if  judgment  be  rendered  in  his  favor,  should  extend  to 
a  case  where  the  suit  was  maliciously  prosecuted  without  probable 
cause.  But  where  the  damages  sustained  by  the  defendant  in 
defending  a  suit  maliciously  prosecuted  without  reasonable  or 
probable  cause,  exceed  the  costs  obtained  by  him,  he  has  and  of 
right  should  have  a  remedy  by  action  on  the  case." 

In  Marhourg  v.  Smithy  11  Kans.  554,  decided  by  the  Supreme 
Court  of  Kansas,  in  1873,  M.  k  L.,  as  partners,  had  sued  S.  for 
slander,  the  case  being  dismissed  at  M.  k  L.'s  costs.  S.  there- 
upon brought  an  action  for  malicious  prosecution,  and  recorered 
judgment  for  ((75,  which  was  affirmed  on  appeal.  *^The  only 
question  of  law  arising  upon  the  last  assignment  of  error/'  said 
Valentine,  J.,  ''is  whether  an  action  for  malicious  proaecation 
can  be  maintained  in  a  case  like  the  one  at  bar,  where  neither  the 
person  nor  property  was  seized,  nor  bail  nor  securi^  required,  and 
the  ordinary  costs  of  defending  the  alleged  malicious  proaecation 
have  been  allowed.  Our  opinion  upon  this  case  has  already  been 
foreshadowed.  We  suppose  that  an  action  for  malicious  prosecu- 
tion can  be  maintained  in  any  case  where  a  malicious  prosecution, 
without  probable  cause,  has  in  fact  been  had  and  terminated,  and 
the  defendant  in  such  prosecution  has  sustained  damage  over  and 
above  his  taxable  costs  in  the  case,  (citing  Whipple  v.  Fuller^  11 
Conn.  582 ;  CloMon  v.  StapUe,  42  Vt.  209 ;  Panghum  v.  jBuH, 
1  Wend.  345).  At  common  law  the  defendant  in  such  a  case 
always  had  a  remedy.  Originally  it  was  an  action  for  malicious 
prosecution ;  subsequently  it  was  amercement  of  the  plaintiff,  pro 
faho  clamore.  But  now  and  in  this  state  an  amercement  is  abol- 
ished; the  defendant  must  return  to  his  original  remedy  of 
malicious  prosecution.  It  is  an  old  maxim  that  there  can  be  no 
legal  right  without  a  remedy,  and  the  legal  right  in  such  a  case 
has  always  been  recognised." 

In  Woods  V.  Finnell,  13  Bush  629  (1878),  17  Am.  Law  Reg. 
(N.  S.)  689,  decided  in  Kentucky,  in  January  1878,  the  declaration 
alleged  that  the  plaintiff  and  defendant  were  both  citizens  of  the 
county  of  Mercer,  Ky. ;  that  the  defendant,  for  the  purpose  of 
annoying  the  plaintiff  and  subjecting  him  to  unnecessary  expense 
and  trouble,  falsely  pretended  to  change  his  residence  to  the  state 


MALICIOUS  PROSECUTION  OF  A  CIVIL  SUIT.  367 

of  Indiana,  and  that  he  actually  went  to  thj^t  state,  not  for  the 
purpose  of  residing  there  in  good  faith,  but  to  enable  him  to  insti- 
tute a  suit  in  the  United  States  Circuit  Court  for  the  district  of 
Kentucky,  for  an  assault  alleged  to  have  been  comuiitted  by  the 
plaintiff  on  the  defendant ;  that  claiming  his  residence  in  Indiana, 
he  falsely  and  maliciously,  and  without  reasonable  cause,  instituted 
a  suit  against  the  plaintiff  for  the  said  assault ;  that  a  trial  was 
had  and  judgment  rendered  against  the  defendant,  and  that  the 
plaintiff  was  thereby  put  to  great  expense  defending  the  suit,  for 
which  he  claimed  damages.     A  demurrer  was  sustained  in  the 
court   below,  but  on  appeal   the  judgment  was  reversed.     Said 
Prior,  J.,  '^  The  action  instituted  in  the   United  States  Circuit 
Court  being  a  civil  action,  the  sole  question  in  these  cases  is,  can 
an  action  for  malicious  prosecution,  or  rather  an  action  on  the  case, 
be  maintained  for  the  institution  and  prosecution,  without  probable 
cause,  of  a  malicious  and  vexatious  suit.     The  elementary  books, 
in  treating  of  the  action  for  malicious  prosecution,  lay  down  the 
rule  that  there  are  three  descriptions  of  damages,  either  of  which 
is  sufficient  to  support  that  action,  and  some  one  of  them  must 
appear  or  the  action  will  fail :  1.  To  the  person,  by  imprisonment ; 
2.  To  the  reputation,  by  scandal ;  8.  To  the  property,  by  expense. 
(3  Cooley's  Blackstone,  and  notes,  126  ;    2  Selwyns  Nisi  Prius 
252.)    This  rule  was  evidently  established  after  the  enactment  of  the 
Statute  of  Marlbridge,  giving  to  the  defendant  his  costs  in  the 
event  the  plaintiff  was  nonsuited  or  failed  to  recover ;  for  at  com- 
mon law,  prior  to  that  enactment,  such  actions  could  be  maintained 
whether  the  property  of   the  defendant   was   seized   or  not,  or 
whether  he  had  incurred  expense  in  defending  it ;  and  regarding, 
then  as  now,  the  bringing  of  a  civil  action  to  be  a  matter  of  right, 
the  plaintiff  was  liable  in  damages  for  the  malicious  institution  and 
prosecution  of  such  an  action  without  probable  cause.     After  the 
statute  giving  costs  to  the  defendant,  it  was  held  by  the  common- 
law  courts  that  no  action  could  be  maintained  on  account  of  the 
institution  and  prosecution  of  a  civil  action  without  probable  cause, 
and  therefore  no  action  could  lie  for  a  vexatious  ejectment.     In  all 
such  cases  the  plaintiff  must  have  gone  beyond  the  proper  remedy 
for  the  enforcement  of  his  claim,  such  as  procuring  an  illegal  order 
of  arrest  or  requiring  excessive  bail,  before  the  action  could  be 
maintained.     This  entire  doctrine  is  based  on  the  idea  that  the 
plaintiff  bringing   the   action   is  sufficiently   punished,   and   the 
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defendant  fully  recojppensed  by  the» statute  requiring  the  plaintiff 
to  pay  all  the  costs.  We  perceive  no  good  reason  for  following  this 
rule,  and  denying  to  the  defendant  a  remedy  when  his  damages  ex- 
ceed the  ordinary  costs  of  the  action.  The  fact  that  a  plaintiff 
has  been  subjected  to  the  payment  of  costs  pro  faUo  elamore^  is 
no'  recompense  to  the  defendant  when  the  latter  has,  by  reason 
of  the  malicious  proceeding  on  the  part  of  the  plaintiff,  sustained 
damage.  In  cases  where  the  plaintiff  has  mistaken  his  action,  or 
been  nonsuited,  or  where,  by  reason  of  some  imaginary  claim,  he 
has  seen  proper  to  sue  the  defendant,  it  is  not  pretended  that  any 
action  for  damages  can  be  maintained ;  but  where  the  claim  is  not 
only  false,  but  the  action  is  prompted  alone  by  malice  and  without 
any  probable  cause,  the  defendant's  right  of  recovery  for  the 
expenses  incurred  and  damages  sustained,  should  be  as  fully  recog* 
nised  as  if  his  property  had  been  attached  or  his  body  taken  charge 
of  by  the  sheriff.  While  the  damages  may  be  less  in  the  one  case 
than  the  other,  the  legal  right  exists  and  some  remedy  sfaonld  be 
afforded.  If  the  facts  alleged  in  these  petitions  are  tme,  and 
they  must  be  so  treated  on  demurrer,  it  would  be  a  singular  system 
of  jurisprudence  that  would  admit  the  wrong  and  still  withhold  the 
remedy.  Following  the  doctrine  of  the  common  law,  that  for 
every  injury  there  is  a  remedy,  we  see  no  reason  for  denying  a 
remedy  to  the  plaintiffs  in  each  of  these  cases ;  and  where  a  party 
seeks  a  judicial  tribunal  for  the  purpose  alone  of  gratifying  his 
malice,  he  should  be  made  to  recompense  the  party  injured  for  the 
damages  actually  sustained,  and  the  courts  should  see  that  a  remedy 
is  afforded  for  that  purpose." 

VIII.  OoncluHon. — We  have  now  reviewed  all  the  American 
cases,  pro  and  con ;  and  the  weight  of  authority  appears  to  be 
against  the  right  of  action  for  the  unfounded  and  malicious  prose- 
cution of  an  ordinary  civil  action.  With  the  majority  are  all  but 
one  of  the  text-writers  we  have  cited — Swift,  Townsend,  Addison, 
and  the  editors  of  the  American  leading  cases  who  follow  the 
English  adjudications:  Mr.  Weeks,  who  limits  the  right  to  ^^ex- 
tremely vexatious  suits  where  special  damage  has  been  actually 
suffered,"  and  Judge  Cooley,  who  discourages  the  remedy  without 
positively  denying  the  right.  On  the  other  side  is  Mr.  Hilliard, 
who  evidently  favors  the  action,  but  unfortunately  relies  upon 
cases  which  do  not  sustain  it  at  all.     Of  the  thirteen  cases  we 
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have  just  examined,  three :  Taylor  v.  Wilsofiy  in  New  Jersey ; 
Thomas  v.  Roiue^  in  South  Carolina,  and  McNamee  v.  Minke^ 
in  Maryland — hold  that  the  action  is  not  sustainable  beca%i$e  it  is 
not ;  three —  Woodmaime  v.  Logan  and  PotU  v.  Imlay^  in  New. 
JtTf^j^  and  Ray  v.  LaWy  in  the  federal  court,  that  it  will  not  lie 
because  the  defendant  has  his  costs,  which,  in  England,  is  .con- 
sidered a  sufficient  remedy.  In  the  New  York  case  of  Vanduzor 
▼.  Lhiderman^  the  opinion  of  the  court  is  obiter^  and  at  the  same 
time  far  from  clear,  and  in  the  Kentucky  case  of  Coze  v.  Taylor, 
the  defendant  complained  of  the  malicious  issuing  of  an  injunction 
which  had  caused  him  special  damage.  In  but  five  cases :  Pang- 
bum  V.  Bull,  in  New  York ;  Whipple  v.  Smith,  in  Connecticut ; 
Closson  V.  Staples,  in  Vermont ;  Marburg  v.  Smith,  in  Kansas, 
and  Woods  v.  FinneU,  in  Kentucky,  do  the  courts  recognise  that 
here  there  is  a  wrong  for  which  there  should  be  a  remedy.  But 
while  the  weight  of  authority  denies  the  action,  the  weight  of 
reason  allows  it.  We  have  set  out  at  length  the  argument  of  the 
conrts  pro  and  con,  and  no  one  can  read  them  without  being  struck 
with  the  weakness  of  the  position  assumed  by  the  majority  of  the 
American  courts  that  have  been  called  upon  to  deal  with  this  ques- 
tion, and  of  the  writers  who  have  stated  the  law  as  they  understood 
the  decisions.  Take  away  the  reason  upon  which  the  English 
cases  stand,  viz.,  that  the  defendant's  damages  are  assessed  to  him 
by  his  judgment  for  costs,  and  what  remains  to  stand  in  the  way 
of  a  remedy  by.  action  ?  Nothing  at  all.  The  English  cases 
admit  the  wrong ;  they  do  not  deny  that  for  any  substantial  and 
special  damage  outside  the  costs  of  the  defence,  the  defendant  may 
recover  in  this  form.  Therefore,  if  his  goods  have  been  attached, 
or  his  person  has  been  imprisoned,  they  allow  a  recovery ;  but 
where  nothing  of  this  kind  has  occurred  they  say  to  the  debtor, 
'*  The  law  does  not  fail  to  recognise  that  you  should  be  recom- 
pensed for  the  damages  you  have  suffered  in  resisting  a  malicious 
and  unfounded  suit,  and  that  your  persecutor  should  be  made  to 
reimburse  you.  If  you  have  been  damaged  beyond  the  ordinary 
costs  of  a  lawsuit,  this  is  the  tribunal  to  which  you  may  appeal. 
But  if  you  have  been  damaged  to  that  extent  and  no  more,  you 
can  not  come  here,  for  Parliament  has  declared  that  these  costs 
shall  be  assessed  to  you  at  the  time  you  obtain  your  verdiet,  and 
in  the  form  of  a  judgment  against  the  plaintiff  in  the  same  suit  " 

But  there  are  few,  if  any,  American  courts  that  can  addresa  the 
Vol.  XXX.— 47 
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suitor  in  these  terms.  In  England  the  allowance  of  costs  is  in  the 
majority  of  cases,  and  as  effectually  as  can  be  accomplished  under 
a  general  rule,  a  complete  satisfaction  to  a  successful  defendant 
The  costs  taxed  to  him  include  his  attorney's  charges  for  pre- 
paring the  case  for  trial  in  all  its  parts,  the  fees  of  the  witnesses 
and  the  court  officials,  and  even  the  honorarium  of  the  barrister 
who  conducted  the  case  in  court.  The  American  system,  as  car- 
ried on  in  most  of  the  states,  gives  to  the  defendant  little  or 
nothing  beyond  the  costs  of  the  suit.  The  English  decisions  have, 
therefore,  no  applicability  here,  and  can  only  be  followed  by  our 
courts  to  a  ridiculous  result.  Two  further  arguments  against  the 
action  remain,  neither  of  which  can  stand  an  examination.  It  is 
said  that,  if  such  suits  are  generally  allowed,  litigation  will  become 
interminable,  for  every  unsuccessful  action  will  be  followed  by 
another,  alleging  malice  in  the  prosecution  of  the  former,  and,  sec- 
ondly, that  if  the  defendant  may  sue  for  damages  sustained  by  an 
unfounded  prosecution,  the  plaintiff  may  equally  bring  an  action 
when  the  defendant  makes  a  groundless  defence:  Waterer  r. 
Freeman^  Hobart  205  (1640) ;  PotU  v.  Imlay^  supra.  In  answer 
to  the  first  objection  it  is  enough  to  say  that  the  action  will  never 
lie  for  an  unsuccessful  prosecution  unless  begun  and  carried  on 
with  malice  and  withotU  reasonable  cause.  With  the  burden  of 
this  difficult  proof  upon  him,  the  litigant  will  need  a  very  dear 
case  before  he  will  be  willing  to  begin  a  suit  of  this  character. 
The  second  argument  fails  to  distinguish  between  the  position  of 
the  parties,  plaintiff  and  defendant,  in  an  action  at  law.  The 
plaintiff  sets  the  law  in  motion ;  if  he  does  so  gronndlessly  and 
maliciously,  he  is  the  cause  of  the  defendant's  damage.  But  the 
defendant,  stands  only  on  his  legal  rights — the  plaintiff  having 
taken  his  case  to  court,  the  defendant  has  the  privilege  of  calling 
upon  him  to  prove  it  to  the  satisfaction  of  the  judge  or  jury^  and 
he  is  guilty  of  no  wrong  in  exercising  this  privilege. 

John  D.  LawboIt. 

St.  Loms. 
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•RECENT    ENGLISH    DECISIONS. 

Court  of  Appeal. 
MITCHELL  9.  HOMFRAY. 

A  gift  from  a  lady  to  her  medical  adviser,  even  though  the  former  had  no  inde- 
pendent advice,  is  onlj  voidable ;  and  if,  after  the  relationship  has  ceased,  she 
ittteniioiiaUj  abides  bj  what  she  has  done,  her  ezocutors  cannot  recover  the  gift 
ftom  tbe  medical  adviser. 

In  an  action  brought  by  the  executors  of  Mrs.  G.  to  recover  a  sum  of  800^ 
alleged  by  the  defendant  to  have  been  given  by  Mrs.  G.  to  him,  it  was  admitted 
that  at  the  time  the  gift  was  made  the  defendant  was  acting  as  Mrs.  G.'s  medical 
adviser,  and  that  she  had  no  independent  advice  of  any  kind.  The  jury  found  that 
the  advance  of  800/.  was  not  a  loan  buc  a  gift  ;  that  there  was  no  undue  influence 
on  the  defendant's  part ;  tliat  the  relation  of  patient  and  medical  man  had  come 
to  an  end  more  than  three  years  before  Mrs.  G.'s  death,  and  that  after  that  rela- 
tionship had  come  to  an  end,  and  any  eflect  produced  by  it  had  been  removed,  she 
intentionally  abode  by  what  she  had  done.  Hdd,  that  the  gift  was  not  void  bat 
▼oidaUe,  and  the  defendant  was  entitled  to  judgment. 

Appeal  from  the  judgment  of  Stephen,  J.,  at  the  trial. 

The  action  was  brought  by  the  executors  of  the  irill  of  Mrs. 
Oeldard  to  recover  the  sum  of  800Z.  from  the  defendant.  The 
case  Tras  first  tried  at  Durham  Summer  Assizes  1879,  before 
Stephen,  J.,  and  a  special  jury.  A  verdict  was  then  given  for 
the  defendant,  and  the  Exchequer  Division  subsequently  dis- 
charged a  rule  niti  for  a  new  trial  obtained  by  the  plaintiff.  On 
appeal,  the  Court  of  Appeal,  at  Westminster,  set  aside  the  verdict 
and  ordered  a  new  trial,  the  court  suggesting  the  questions  which 
might  be  left  to  the  jury  on  the  second  trial.  The  case  was  tried  t 
second  time  before  Stephen,  J.,  and  a  special  jury  at  the  Leeds 
Summer  Assizes  of  1880,  when  the  following  facts  were  proved : 
In  the  year  1871,  Mrs.  Geldard,  as  was  alleged  by  the  defendant, 
gave  him  two  checks  for  500Z.  and  300?.  respectively,  to  enable 
him  to  buy  a  house.  Mrs.  Geldard  was  then  living  at  Gainford, 
and  the  defendant  was,  and  had  for  some  time  been,  her  medical 
man.  The  gift,  according  to  the  defendant's  evidence,  was  made 
in  accordance  with  the  wish  of  Mrs.  Geldard*s  husband,  who  had 
died  some  time  previously,  and  whom  the  defendant  had  also 
attended  for  a  long  period  as  medical  man.  The  defendant's  evi- 
dence further  was,  that  he  volunteered  to  pay  Mrs.  Geldard  a  life 
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annuity  of  40/.,  and  that  he  did  so  from  the  time  of  the  gift  to 
himself  until  her  decease,  Mrs.  Geldard,  on  several  occasions, 
signing  receipts  drawn  up  by  the'  defendant  in  the  following  form  : 
"lleceived  from  Dr.  Homfray  the  sum  of  20/.  for  half  year's 
annuity,  in  consideration  of  a  free  gift  of  800/."  In  1872  Mrs. 
Geldard  left  Gainford  and  went  to  reside  at  Barnard  Castle,  about 
eight  miles  distant,  and  the  defendant  then  ceased  to  act  as  her 
medical  man.  She  lived  at  Barnard  Castle  till  her  death  in  July 
1876.  It  was  admitted  at  the  trial  that  Mrs.  Geldard  had  no 
independent  advice  of  any  kind  when  the  gift  was  made,  and  that 
at  that  time  defendant  was  acting  as  her  medical  adviser. 

The  following  questions  were  left  to  the  jury  by  Stephen,  J.: 

1.  Was  the  advance  of  800/.  a  loan,  or  was  it  a  gift  ?  Ans.  "  A 
gift."  2.  If  there  was  a  gift,  was  there  undue  influence  in  fact  ? 
Ans.  ^^No."  3.  Did  the  relation  of  patient  and  medical  man 
between  Airs.  Geldard  and  Dr.  Homfray  come  to  an  end  when 
she  went  to  Barnard  Castle  in  1872,  and  did  Mrs.  Geldard,  after 
that  relationship  had  been  ended,  and  after  any  effect  produced 
by  it  had  been  removed,  intentionally  abide  by  what  she  had 
done?  Ans.  "Yes."  4.  Was  the  signature  of  the  receipts 
obtained  from  Mrs.  Geldard  by  fraud?     Ans.  *'  No." 

On  these  findings  Stephen,  J.,  directed  judgment  to  be  entered 
for  the  defendant. 

The  plaintiffs  now  appealed. 

Digby  Seymour^  Q.  C,  and  Chadwyek  Healey  [Fwhe$j  Q.  C, 
with  them),  for  the  plaintiffs. 

A.  Wills,  Q.  C.  {Canhy  with  him),  for  the  defendant. 

The  Lord  Chancellor. — This  cause  has  been  argued  very 
fully ;  but  I  myself  should  have  been  better  satisfied  to  have  dealt 
with  both  facts  and  law  upon  this  hearing.  It  seems  to  me  that  % 
case  of  this  nature,  to  be  dealt  with  in  a  satisfactory  manner, 
ought  to  present  the  whole  of  the  facts  for  the  court  to  form  their 
opinion  upon.  But,  unfortunately,  this  case  was  tried  by  a  jury, 
and  it  comes  before  us  in  the  only  form  in  which  a  case  that  has 
been  tried  by  a  jury  can  come  before  us ;  that  is  to  say,  we  can 
not  look  behind  the  findings  of  that  tribunal.     That  is  a  very 
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embarrassing  state  of  things,  when  we  have  to  decide  as  to  the 
applieation  of  an  important  principle  of  equity.  I  understand 
that  when  this  case  was  before  the  Court  of  Appeals  on  a  former 
occasion,  Bramwell,  L.  J.,  strongly  advised  the  parties  not  to  go 
before  a  jury.  However,  the  course  that  he  recommended  has 
not  been  taken.  The  case  has  been  twice  tried,  and  it  would  be  a 
misfortune  if  we  had  to  send  the  case  to  another  jury.  Before 
determining  what  the  findings  of  the  jury  amount  to,  it  is  import- 
ant to  remember  how  the  case  came  before  the  jury.  This  court, 
when  the  case  came  before  it  on  a  former  occasion,  had  directed  a 
new  trial,  and  thrown  out  that  the  questions  for  the  jury  were : 
[Reads  the  questions  put  at  the  trial  with  the  addition  of  one  as  to 
independent  advice  at  the  time  of  the  gift]  Now,  what  took  place 
at  the  trial  was  this.  The  point  as  to  the  independent  advice  was 
covered  by  the  admission  that  Mrs.  Geldard  had  no  independent 
advice  of  any  kind  when  the  gift  was  made.  That  admission  seems 
to  have  been  intended  to  cover  both  the  time  of  the  gift  and  after- 
wards. The  other  questions  were  left  substantially  as  bad  been 
suggested  by  the  court ;  and  at  the  trial  neither  side  asked  that 
any  other  question  should  be  left.  We  have  been  pressed  now  with 
the  argument  that  another  question  should  have  been  left,  namely, 
whether  this  lady  was  aware  that  the  gift  was  impeachable  ?  Now, 
it  seems  to  me,  that  if  it  was  going  to  be  contended  that  the  find- 
ings of  the  jury  were  useless  unless  that  question  was  asked,  the 
question  ought  to  have  been  suggested  to  the  judge  at  the  trial. 
As  it  was  not,'we  must  consider  that  the  parties  intended  to  give 
the  go-by  to  that  question.  So  interpreted,  the  finding  of  the  jury 
as  to  Mrs.  Geldard  intentionally  abiding  by  what  she  had  done, 
after  the  relationship  of  medical  man  and  patient  had  ended, 
becomes  of  vital  importance.  I  should  have  preferred  an  answer 
of  the  jury  to  the  question  as  to  her  knowledge  that  the  gift  was 
impeachable.  But  I  assume  that  there  was  no  evidence  of  absence 
of  knowledge  on  her  part.  The  finding  of  the  jury  is  that  the 
relationship  of  patient  and  medical  man  between  Mrs.  Geldard 
and  Dr.  Homfray  came  to  an  end  when  she  went  to  Barnard 
Castle  in  1872,  and  that,  after  that  and  after  any  effect  produced 
by  that  relationship  had  been  removed,  she  intentionally  abode  by 
what  she  had  done.  I  think  that  that  must  be  taken  to  mean 
that,  even  if  she  had  known  that  the  gift  was  impeachable,  she 
would  still  have  adhered  to  it.     There  is  not  here  a  case  of  express 
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confirmation  of  the  gift  nor  of  simple  acquiescence  in  it.  But  the 
gift  being  voidable  and  not  void,  and  this  lady  being  the  person 
to  determine  whether  it  should  be  avoided  or  not,  she  determined 
not  to  avoid  it.  Now,  although  it  is  true  that  she  bad  no  inde- 
pendent advice  when  the  gift  was  made,  I  think  that  no  authority 
goes  the  length  of  saying  that  another  person  after  her  death 
may  do  that  which  she  determined  not  to  do.  The  cieiae  of 
Rhodes  V.  Bate,  Law  Rep.,  1  Ch.  Ap.  252,  though  it  goes  further 
than  any  other,  laying  down  that  wherever  there  is  a  confidential 
relationsiiip  the  beneficiary  must  show  not  only  that  there  was  no 
impropriety  in  the  gift,  but  that  the  donor  had  independent  advice, 
docs  not  go  on  to  say  that  that  is  necessary  if  there  is  a  deliberate 
intention  to  abide  by  the  transaction  after  the  influence  has  ceased, 
and  any  effect  produced  by  the  relationship  has  been  entirely 
removed.  There  is  not  much  authority  to  assist  us  in  arriving  at 
our  decision,  which  is  in  favor  of  not  disturbing  this  judgment ; 
but  there  is  some.  The  case  of  Dent  v.  Bennett^  4  Myl.  k  Gr. 
269,  was  a  case  where  the  gift  was  set  aside ;  but  I  find  this 
passage  in  the  judgment  of  the  Lord  Chancellor  (Cottenham),  at 
page  275 :  ^^  There  is  an  absence  of  all  evidence  of  the  testator 
having  at  any  time  recognised,  or  in  any  manner  given  any  proof 
of  approval  of  the  agreement,  or  of  any  consciousness  of  its 
existence.*'  That  does  not  go  far  to  show  what  the  effects  of  such 
evidence  would  be ;  but  at  least  it  shows  that  it  would  haye  been 
a  very  material  element  in  arriving  at  a  decision  in  that  case.  In 
the  case  of  Wright  v.  Vanderplank^  8  De  G.,  M.  k  G.  183, 
Turner,  L.  J.,  who  delivered  the  judgment  in  Jlhode$  y.  Batej 
supra,  says,  at  page  146 :  '^  A  child  is  presumed  to  be  under  the 
exercise  of  parental  influence  as  long  as  the  dominion  of  the  parent 
lasts.  Whilst  that  dominion  lasts,  it  lies  on  the  parent  main- 
taining the  gift  to  disprove  the  exercise  of  parental  influence,  by 
showing  that  the  child  had  independent  advice,  or  in  some  other 
way."  I  do  not  lay  much  stress  on  that;  but  I  know  of  no 
reason  for  supposing  that  the  law  on  this  point,  as  between  doctor 
and  patient,  differs  from  that  as  between  parent  and  child.  The 
lord  justice  continues  :  '^  When  the  parental  influence  is  disproved, 
or  that  influence  has  ceased,  a  gift  from  a  child  stands  on  the  same 
footing  as  any  other  gift ;  and  the  question  to  be  determined  is, 
whether  tliore  was  a  deliberate,  unbiased  intention  on  the  part  of 
the  child  to  give  it  to  the  parent.     Applying  these  considerations 
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to  the  present  case,  it  is  difficult  to  say  that  the  present  action 
coald  have  been  maintained  if  the  case  had  rested  upon  the  mere 
circumstances  which  attended  the  original  gift.  I  think  it  could 
not.  1  am  satisfied  that  the  court  would  be  departing  from  estab* 
lished  principles  in  upholding  it.  The  transaction  had  its  incep* 
tion  at  a  period  when  the  minority  had  just  terminated.  It  was 
completed  while  the  parental  influence  and  authority  was  in  full 
force,  and  there  was  no  independent  advice  given  to  the  daughter. 
The  transaction,  th^k'efore,  was  impeachable  at  and  after  its  com* 
pletion ;  and  the  only  question  is,  whether  it  has  become  unim- 
peachable by  reason  of  what  has  subsequently  occurred.  It  has 
been  argued  at  the  bar  that  it  has  not ;  for  that  some  positive  act 
was  required  to  make  it  so,  and  here  no  such  act  has  been  done. 
I  am  not  of  opinion  that  -a  positive  act  is  necessary  to  render  the 
transaction  unimpeachable.  All  that  is  required  is  proof  of  a 
fixed,  deliberate  and  unbiased  determination  that  the  transaction 
should  not  be  impeached.  This  may  be  proved  either  by  the  lapse 
of  time  during  which  the  transaction  has  been  allowed  to  stand,  or 
by  other  circumstances.  Here  I  have  no  doubt  that  there  was  a 
fixed,  deliberate  and  unbiased  determination  on  the  part  of  the 
lady  that  the  transaction  should  not  be  impeached.*'  No  doubt 
the  fact  of  the  subsequent  marriage  of  the  lady  who  was  the  donor 
in  that  case,  and,  indeed,  the  whole  of  her  life,  was  consistent  with 
that  judgment.  The  lord  justice  continues  :  ''  It  is  stated  on  the 
face  of  the  bill  that  the  daughter  had  been  informed  by  some  of 
her  friends  before  her  marriage  that  a  fraud  had  been  practiced 
on  her  by  the  defendant.  Now  she  was  plainly  a  woman  of  strong 
understanding,  and  capable  of  transacting  business,  and  it  is 
impossible  to  suppose  that  she,  having  been  told  that  a  fraud  had 
been  practiced  on  her,  should  not  have  been  aware  that  the  courts 
could  relieve  her.  And  if  it  were  possible  to  suppose  this,  the 
facts  of  the  case  exclude  the  supposition."  Therefore,  it  must 
be  taken  in  that  case  the  donor  knew  as  a  fact  that  the  transaction 
was  impeachable.  At  the  same  time,  that  case  is  very  near  this 
one,  if  we  may  treat  this  case  as  if  there  bad  been  a  finding  of  the 
jury  that  the  donor  was  indiiferent  whether  she  could  set  aside  the 
.  gift  or  not,  so  that  whether  she  knew  or  not  would  be  immaterial : 
In  re  Holmes  %  Estate^  Woodward  v.  HumpagCy  Bevanti's  Case^ 
3  Giff.  Ch.  Rep.  345-6,  Sir  John  Stuart,  V.  C,  says :  "  The  law 
of  this  court  as  to  gifts  by  a  client  to  his  solicitor,  I  think,  is  perfectly 
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established.  The  principle  is,  that  the  relation  of  solicitor  and  client 
is  one  qf  such  high  confidence  on  the  part  of  the  client,  that  the  soli- 
citor is  considered  to  have  an  amount  of  influence  over  the  mind  and 
action  of  his  client,  which,  in  the  eye  of  this  court,  while  that  influ- 
ence remains,  makes  it  almost  impossible  that  the  gift  can  prevail. 
The  principle  of  influence  vitiates  the  gift ;  but  the  presumption 
of  influence  may  be  rebutted  by  circumstances  short  of  the  total 
dissolution  of  the  relationship  of  solicitor  and  client.  That  rela- 
tion is  only  looked  at  as  creating  the  influente ;  and,  as  soon  as 
circumstances  of  evidence  are  introduced  which  remove  all  effect 
of  the  influence,  whether  the  relation  subsists  or  not,  if  the 
influence  of  that  relation  is  removed,  there  is  no  incapacity  on 
the  part  of  the  solicitor  to  become  the  object  of  his  client's 
bounty,  and  to  be  the  recipient  from  his  client  of  a  gift  which 
will  be  valid  at  law  and  in  equity.''  There  the  vice-chancellor 
supposes  the  relationship  of  solicitor  and  client  to  be  still  sub- 
sisting, but  the  influence  of  that  relationship  to  be  at  an  end. 
Here  not  only  have  the  jury  found  that  after  the  influence  of  the 
relationship  of  doctor  and  patient  had  come  to  an  end  the  patient 
intentionally  abode  by  her  gift,  but  that  she  did  so  after  the  rela- 
tionship itself  had,  in  fact,  ceased.  I  think  that  the  principles 
laid  down  in  the  cases  that  I  have  cited  justify  us  in  affirming  this 
judgment. 

Baggallat,  L.  J.,  and  Bramwell,  L.  J.,  concurred. 

Appeal  dismissed. 


The  principal  case  brings  up  the  sub- 
ject of  gifts  between  persons  standing 
in  confidential  relations  to  each  other. 
The  subject  thus  presented  is  such  that 
it  may  be  interesting  and  usefnl  to  ex- 
amine some  of  the  fundamental  prin- 
ciples which  have  been  established  in 
this  connection. 

At  common  law,  a  gift  from  the  hus- 
band to  the  wife  was  void,  but  in  eqnitj 
such  gifts  were  Talid.  If  the  gift  was 
not  prejudicial  to  the  rights  of  creditors, 
it  became  her  separate  estate  in  equity, 
and  was  supported  as  such  even  against 
the  husband,  and  without  the  interven- 
tion of  a  trustee.  See  Slanning  v  Style j 
8  P.  Wms.  3dS  (1784);  Lucas  r,  Lwxu, 


1  Atk.  270  (1738)  ;  McLean  v.  Lang- 
lands,  5  Yes.  79  (1799);  Wnningrfard 
T.  Allen,  10  Peters  583  (1836)  ;  Adams 
T.  Brackett,  5  Met.  285  (1842);  Sav- 
age V.  0\V«7,  44  N.  Y.  298  (187.1); 
Gill  V.  Woods,  Admr.,  81  111.  64  (1876); 
Davis  T.  Zimmerman,  40  Mich.  24 
(1879)  ;  Richardson  r.  Lowrg,  67  Mo. 
411  (1878);  ConUy  v.  Bentley,  87 
Pcnn.  St.  40  (1878).;  Presch  r.  Wiriz, 
84  N.  J.  Eq.  124  (1881);  Wheder  r. 
Wheeler,  43  Conn.  507  (1876);  David- 
mm  T.  Lunier,  51  Ala.  318  (1874). 

The  gift  is  her  equitable  separate 
estate,  and  is  not  within  the  influence 
and  operation  of  the  statutory  or  oon- 
•titutional  provisions  creating  a  statutory 
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•eptrmte  estate  :  Hefmeiag  t.  FVank,  61 
AU.  69  (1878)  ;  McMillan  r.  Teacotk, 
57  Id.  127  (1876),  and  caaea  there 
cited.  And,  thou^^h  a  conveyance  from 
a  stranger  to  a  feme  covert,  in  order  to 
▼est  in  her  a  sole  and  separate  estate, 
must  contain  wordi«  indicating  such  an 
intention,  Kuch  words  are  unnecesiarj 
in  a  transfer  from  husband  to  wife : 
Demimg  ▼.  WUlianu,  S6  Conn.  S26 
(1857). 

In  Greenfield's  EstaUy  24  Penn.  St. 
S3S,  240  (1854),  the  Supreme  C^ourt  of 
Pennsylvania  says  :  "Wo  knoiv  of  no 
rule  of  laiv  or  morals  which  will  prevent 
clergymen  from  receiving  gifts,  great  or 
■mail,  even  from  their  parishioners." 
And  in  the  recent  case  of  Audemreid' 8 
Appeal,  89  Id.  114  (1879),  the  same 
court  declares  that,  "There  is  nothing 
in  the  confidential  relation  of  a  medical 
adviser  to  a  patient  that  per  $e  forbids 
the  aooeptaooe  of  a  gift  from  his  patient." 
As  between  an  attorney  and  his  client, 
however,  the  rule  seems  to  have  been 
different.  As  early  as  the  year  1784, 
in  WdUi  V.  M'tddUton,  1  0)x's  Ch. 
112,  124,  we  find  the  lord  chancellor 
declaring:  "In  the  case  of  attorneys, 
it  is  perfectly  well  known  that  an  attor- 
ney cannot  take  a  gift  while  the  client 
is  in  his  hands,  nor  instead  of  his  bill. 
And  tbere  would  be  no  bounds  to  the 
cmsliang  influence  of  the  power  of  an 
attorney  who  has  the  affairs  of  a  man 
in  his  hands  if  it  was  not  so  ;  but  once 
extricate  bim,  and  it  may  be  other- 
wise." And  in  Manteeqmeu  v.  Sandyt, 
18  Yes.  312  (1811),  Lord  Eldoit  said : 
"  An  attorney  Khali  not  take  from  his 
client  a  gift  or  reward  while  standing 
in  that  relation,  the  connection  between 
them  subsisting  with  the  influence  at- 
tending it,  though  the  transaction  may 
be  as  righteous  as  ever  was  carried 
on ;  the  connection  must,  as  in  the  in- 
stance of  guardian  and  ward,  be  bona 
fd/t  dissolved  before  be  can  take  any- 
thing beyond  his  repilar  fees."  See, 
too,  Prwf  V.  HvMe,  Ca.  temp.  Talbot 
YoL.  XXX.— 48 


111,  116  (1735);  B^lae  v.  B^Mtd^  1 
Ball  &  B.  96  ( 1 809) ;  Falkner  v.  O'firioi, 
2  Id.  214  (1812);  Lod^  Ormond  r. 
HmtchinMon,  \^  Ve?.  47,  51,  52  (1806); 
HyUm  V.  Helton,  2  Id.  548,  549  (1754). 
Hence,  we  find  the  Supreme  Coirt  of 
Tennessee  declaring  that,  "It  is  a  set- 
tled rule,  therefore,  that,  while  the  rela- 
tion of  attorney  and  client  exists,  the  at- 
tomev  stands  in  such  a  situation  of  conll- 
dence  that  he  will  not  be  permitted  to 
take  from  his  client  beyond  a  fisir  pro- 
fessional demand  :"  Roee  v.  Mynatt,  28 
Tenn.  36  (1834).  In  Starr  v.  Vamder- 
heyden,  9  Johns.  (N.  T.)  253  (1812), 
the  court  ruled  that  a  confession  of  Judg- 
ment, made  by  a  client  in  behalf  of  his 
attorney,  could  not  be  permitted  to  stand, 
except  as  a  security  for  fees  actually  due 
for  services  rendered.  See,  also,  Bi65 
V.  Smith,  1  Dana  (Ky.)  580  (1833), 
and  Kirhy  v.  Taylor,  6  Johns.  Ch. 
(N.  T.)  248  (1822).  It  Is  to  be  ob- 
served, however,  that  in  the  later  cases 
it  seems  to  be  conceded  that  the  attorney 
may  receive  a  gift  from  his  client,  while 
the  relation  continues  to  subsist,  which, 
under  certain  circumstances,  will  be 
valid  both  at  law  and  in  equity.  Such 
a  concession  is  made  in  Bceon't  Cam, 
8  GUfford  Ch.  845,  346  (1861),  and 
cited  in  the  principal  cane,  althoogfa  the 
concession  is  accompanied  with  the  state- 
ment "  that  it  is  almost  impossible  that 
the  gift  can  prevail."  Similar  conces- 
sions will  be  found  elsewhere  :  Jenninge 
V.  MeQmnel,  17  111.  148  (1855). 

A  well-defined  distinction  exists  be- 
tween the  validity  of  gifts  inter  vitot  and 
legacies.  The  influence  whidi  avoids 
gifts  inter  rivo»  between  persons  having 
confidential  relations  will  not  of  neces- 
sity avoid  legacies  between  such  per- 
sons. In  Ihrfitt  V.  LawlesM,  2  Ptob.  4 
Div.  462,  469  (1872),  Lord  PsiriAHca 
says:  "In  the  case  of  gif^  or  other 
transactions  inter  vivos,  it  is  considered 
by  the  courts  of  equity  that  the  natural 
influence  which  such  relations  as  thoae 
in  question  involve,  exerted    by  dioae 
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who  possQM  it  to  obtain  a  benefit  for 
themselTes,  is  an  undue  influence.  Gifts 
or  contracts  brou^pht  about  by  it  are, 
therefore,  set  aside  unless  the  party 
benefited  by  it  can  show  .aiBroiatiTely 
that  the  other  party  to  the  transaction 
was  placed  in  such  a  position  as  would 
enable  him  to  form  an  absolutely  free 
and  unfettered  judgment.  The  law  re- 
garding wills  is  very  different  from  this. 
The  natural  influence  of  the  parent  or 
guardian  over  the  child,  or  the  husband 
orer  the  wife,  or  the  attonicy  orer  the 
client,  may  lawfully  be  exerted  to  obtain 
a  will  or  legacy,  so  long  as  the  testator 
thoroughly  understands  what  he  is  doing, 
and  is  a  free  agent.  There  is  nothing 
illegal  in  the  parent  or  husband  pressing 
his  claims  on  a  child  or  wife,  and  obtain- 
ing a  recognition  of  those  claims  in  a 
legacy,  provided  that  the  persuasion  stop 
short  of  coercion,  and  that  the  Tolition 
of  the  testator,  though  biased  and  im- 
pressed by  the  relation  in  which  he 
stands  to  the  legatee,  is  not  overborne 
and  subjected  to  the  domination  of  an- 
other." And  the  existence  of  this  dis- 
tinction has  been  recognised  in  two 
recent  cases  in  this  country :  Griffith  v. 
Diffenderffer,  50  Md.  468,  484  (1878), 
and  Haydock  t.  Baydock,  34  N.  J.  £q. 
570,575(1881).  But  this  distinction 
is  itself  conditioned ;  and  if  it  is  made 
to  appear  that  the  testator  was  of  weak 
mind,  and  that  a  bequest  was  made  to 
a  person  standing  in  a  position  which 
enabled  the  beneficiary  to  influence  the 
act,  the  burden  sliif^s,  and  the  will  can- 
not be  admitted  to  probate  unless  the 
court  is  satisfied  that  the  paper  presented 
actually  expresses  the  true  will  of  the 
testator:  Haydock  r.  Haydodc,  supra. 
And  where  a  will  has  been  made  by  a 
ward  in  favor  of  the  guardian,  it  has 
been  held  that  the  burden  of  proof  was 
on  the  guardian :  Garvin^a  Admr,  r. 
WtUiam,  44  Mo.  465  (1869)  ;  Meek 
T.  Arry,  36  Miss.  190 ;  MorrU  t.  Stoketf 
tl  Gki.  559  (1857). 
In  relation  to  gifts  inter  Wvos ,  a  dis- 


tinction is  taken  between  persons  oecn- 
pying  confidential  relations  and  those 
who  do  not  occupy  such  relations.  In 
the  latter  class  of  cases  it  has  been  said 
that  the  donee  must,  if  the  transaction 
is  questioned,  show  that  the  donor  knew 
and  understood  what  he  was  doing: 
Hoghtm  r.  Hoghtom,  15  Bear.  278,  299 
(1852).  But  in  the  case  of  persons 
standing  in  confidential  relations  to  each 
other,  it  is  presumed  that  an  undue  in- 
fluence has  been  exerted  by  the  donee 
over  the  donor.  And  it  must  he  made 
to  affirmatively  appear  not  only  that  tho 
donor  knew  and  understood  what  he  was 
doing,  but  that  no  advantage  was  taken 
of  the  relation  of  the  parties  to  unduly  in- 
fluence the  donor.  According  to  Rkodet 
V.  Bate,  L.  R.,  I  Ch.  App.  252  (1865), 
cited  in  the  principal  case,  it  was  ''a set- 
tled general  principle"  that  ^'persons 
standing  in  a  confidential  relation  lowafds 
others  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have  con- 
ferred upon  them,  unless  they  can  show 
to  the  satisfaction  of  the  court  that  the 
persons  by  whom  the  benefits  have  been 
conferred  had  competent  and  independent 
advice  in  conferring  them."  The  prin- 
cipal case  now  comes  in  to  determine 
that  it  is  not  absolutely  essential  that 
there  should  have  been  independent 
advice,  but  that  the  gift  may  be  sus- 
tained if,  after  the  confidential  relation 
has  terminated,  the  donor  intentionally 
abides  by  what  he  has  done  for  a  suffi- 
cient period  of  time  to  show  a  fixed, 
deliberate  and  unbiased  determination 
that  the  gift  should  not  be  impeached. 
In  settling  this  principle,  an  important 
question  is  determined,  and  the  prin- 
cipal case  is  accordingly  valuable,  and 
will  hereafter  be  regarded  as  a  leading 
case  on  this  subject.  The  principle  re- 
ferred to  in  Rhodes  v.  Bates,  supra,  as 
being  "settled"  that  it  was  essential 
that  there  should  have  been  independent 
advice  in  order  to  sustain  the  gift,  was 
announced  at  least  as  early  as  1818  in 
Griffiths  V.  Robins,  3  Madd.  191.    In 
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that  case  the  donor  was  eighty-four  years 
dd,  and  nearly  blind,  so  as  to  be  alto- 
gether dependent  on  the  kindnesa  and 
anistasoo  of  others,  and  especially  upon 
the  kindness  of  the  donees,  a  niece  and 
her  hosband.  The  court  declared  the 
intenrention  of  a  third  person  necessary, 
and,  as  there  bad  been  no  soch  interren- 
tion,  the  deed  of  gift  was  ordered  to  be 
delivered  up.  In  F^ratt  t.  Barhtr^  1 
Sim.  1  (18S6),  a  deed  of  gift  ftom  a 
patient  to  his  medical  ad  riser  was  sna- 
uined,  a  third  party  having  interrened. 

The  cases  are  very  nnmeroos  in  which 
equity  has  set  aside  gifts  between  per* 
sons  occupying  confidential  relatioiis. 
In  ^orfoa  v.  Ae2/y,  S  Eden  Sb6  (1764), 
Lord  KoRTHiHOTOv,  on  grounds  of  pnb> 
lie  policy,  set  aside  a  deed  of  gift  ftem  a 
parishioner  to  his  spiritual  adviser,  de- 
daring  that  it  was  the  first  case  of  the 
kind  which  had  been  decided  *'*'  in  any 
court  of  judicature  in  this  kingdom*" 
In  NaitidffeT.  Prince,  2  GiC  S46  (1860), 
we  have  another  illustration  of  the  same 
principle.  In  that  case  the  viee-cfaan- 
oellor  took  occasion  to  say :  "  No  person 
who  stands  in  a  relation  of  spiritual  con- 
fidence to  another,  so  as  to  acquire  a 
habitual  influence  over  his  mind,  can 
accept  any  gift  or  benefit  from  the  per- 
son who  is  under  the  dominion  of  that 
influence,  witiaout  the  danger  of  having 
the  gift  set  aside.  If  it  can  be  shown 
that  a  suAdent  protection  has  been  in- 
terposed against  the  exercise  of  the  influ- 
ence, there  may  be  a  case  to  sustain  the 
gift.  But  the  principle  prevails  where 
there  exists  a  relation  which  naturally 
creates  influence  over  the  mind.  There- 
fore, the  doctrine  extends  to  the  relation 
of  attorney  and  client,  of  guardian  and 
ward,  of  parent  and  child.  But  there 
does  not  arise  from  any  of  these  relations 
an  influence  so  strong  as  that  of  a  min- 
ister of  religion  over  a  person  under  his 
direct  spiritual  charge.'.*  See,  also, 
Hu/fmenm  v.  Baseley,  14  Yes.  279 
(1807). 

In  Kvwan  t.  OdUn,  4  Irish  C3i.  822 


(1854),  the  High  Court  of  (%aiioery  in 
Ireland  sustained  a  deed  of  trust  made 
by  a  Roman  Catholic  lady  to  a  Roman 
(Catholic  archbisliop.  But  the  ardibishop 
had  never  seen  her,  and  denied  that  she 
was  under  his  spiritual  influence.  Neither 
had  the  gift  been  obtained  at  the 
tion  of  her  spiritual  adviser. 

Af  between  parent  and  child,  the 
are  numerous,  and  among  them  reference 
may  be  had  to  the  following :  Artktr  v. 
AdboM,  7  Beav.  560  (1844)  ;  CarptHtsr 
V.  Hmrioi,  1  Eden  888  (1758);  Ymmg 
T.  iWay,  t  Atk.  254  (1741) ;  Arsn 
T.  Area,  Id.  160  (1741);  Coekmg  t. 
Anft,  1  Ves.  401  (1749);  BbImtt.  Brarf- 
Isy,  t  8m.  &  O.  581  (1854)  ;  Atts  t. 
Smr,  84  Bear.  548,  555  (1865) ;  ffXe- 
Um  V.  WMam,  8  Cow.  587  (1824);  Bsr- 
^sn  T.  Udali,  81  Barb.  9  (1858);  Bigh- 
b€rptr  T.  Stifier,  tl  Md.  888  (1868). 

A  deed  of  gift  from  the  pannt  to  the 
child  stands  on  a  diflorent  footing*  and 
will  not  be  subjected  to  the  same  jealoua 
scrutiny  as  a  similar  deed  tnm  the  child 
to  the  parent.  See  Bow  t.  ifaes,  88 
Uass.  88  (1868)  ;  Grmr  t.  Grmr,  8 
Gratt.  (Va.)  88t  (1858);  ilosre  t« 
Moort,  67  Mo.  192  (1877).  But  whm 
the  relation  of  parent  and  dnld  ia  re- 
versed by  reason  of  age,  or  for  some 
other  cause,  and  the  parent  has  become 
dependent  on  the  child,  the  rule  will  be 
applied  in  all  ita  strictness :  JMsefc  r. 
Mwlodk,  81  N.  J.  Bq.  594,  602  (1879). 

For  easM  in  which  gifts  between 
guardian  and  ward,  made  by  the  latter, 
shortly  after  the  relation  has  been  termi- 
nated, have  been  set  aside  in  equity  on 
grounds  of  public  policy,  reference  may 
be  had  to  the  following  authorities: 
Hatdk  V.  /7a/cft,  9  Ves.  292  (1804); 
Hyitom  V.  H^om,  2  Ves.  Sr.  547  (1754)  ; 
Duke  of  HamiUtm  v.  Lord  Holba,  I  P. 
Wm.  118  (1701);  Dawaom  v.  ifossey, 
1  BaU  &  B.  219  (1809)  ;  Aylward  v. 
Kearney,  2  Id.  463  (1814)  ;  EoeriU  v. 
Everitt,  L.  R.,  10  £q.  405  (1870)  ;  Say 
V.  Bwmee,  4  S.  &  R.  (Penn.)  lit 
(1818);    EUiat    v.    EUiat^    5    Bins. 
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(Pcnn.)  1  (1819);  Wilii's  Appeal,  22 
Pcun.  St.  325,  332  (1853)  ;  Ebertt  v. 
Eberls,  55  Id.  110  (1867);  Gale  r. 
Well 8,  12  Barb.  (N.  Y.)  84;  Garvin 
V.  WUliiwa,  44  Mo.  465  (1869); 
Sullivan  r.  Blackwell,  28  Miss.  737 
(1855).  And  for  relief  from  gifts 
bestowed  by  a  patient  upon  bis  medi- 
cal adviser,  reference  may  be  bad  to  the 
following:  Dent  ▼.  Bennett,  7  Sim.  539 
(1835)  ;  B}pham  ▼.  Brooke,  5  Rns.  8 
(1828)  :  Gibum  t.  Russell,  2  Y.  &  C. 
104  (1843)  ;  Billage  v.  Southee,  9  Hare 
534  (1852);  Cadwallader  v.  West,  48 
Mo.  483  (1871).  As  to  cases  where 
gifts  between  an  attorney  and  his  client 
have  been  set  aside,  a  reference  may  be 
had  to  the  cases  already  cited  upon  that 
subject. 

But  the  relation  of  parent  and  child, 
of  guardian  and  ward,  of  spiritual 
adviser  and  parishioner,  of  physician 
and  patient,  of  attorney  and  client,  are 
•  not  the  only  relations  in  which  undue 
influence  will  be  presumed.  As  Lord 
CoTTBHHAM  declared  in  Dent  v.  Ben- 
nett, 4  My.  &  Cr.  277  (1839),  the  re- 
lief which  equity  affords  in  such  cases 
'*  stands  upon  a  general  principle,  ap- 
plying to  all  the  variety  of  relations  in 
which  dominion  may  be  exercised  by 
one  person  over  onother.*'  See  too 
Lym  V.  Home,  L.  R.,  6  £q.  655  (1868)  ; 
Haydock  v.  Haydock,  34  N.  Y.  Eq. 
570,  574.  The  principle  has  been  ap- 
plied as  between  brother  and  brother: 
Todd  V.  Grove,  33  Md.  188  (1870); 
and  sister  and  8t9tcr  :  Harvey  v.  Mount, 
8  Beav.  439  (1845)  ;  and  brother  and 
sister  :  Boney  v.  Hollingsworth,  23  Ala. 
690,  698  (1853). 

A  court  of  equity  never  lends  its  aid  at 
the  instance  of  a  donee  to  reform  a  vol- 
untary deed  :  Turner  v.  Collins^  L.  R., 
7  Ch.  App.  342  (1871);  Groves  v. 
Groves,  3  You.  k  Jer.  163  (1829)  ; 
lAster  V.  Hodfffon^  L.  R.,  4  Eq.  Cas. 
30  (1867)  ;  Afulock  v.  Mulock,  31  N.  J. 
Eq.  594  (1879).  It  will  not  enforce 
specific  performance  of  a  voluntary  con- 


tract :  Fry  Specif.  Pcrf.  70,  71  ;    Wad- 
hams  V.  Gay,  73111.  415  (1874)  ;  Jloig 
Y.  Adrain    College,   83  Id.  267    (1876). 
But  a  mere  gift  or  voluntary  n^rccmcnt, 
when  once  exccnted,  cannot  lie  revoked : 
Welsch  V.    Bellerille  Si  rings  Banh,  94 
III.  191  (1879).    And  the  principle  was 
determined  as  early  as  1G82,  in  Villers 
T.  Beaumont,  1  Vem.   100,  tliat  where 
the  donee  does  not  stand  in  a  fiduciary 
or    confidential     relation    towards    the 
donor,  equity  will  not  set  n«ide  a  volun- 
tary deed  at   the  Fuit   of  the  grantor, 
however  improvident  it  may  have  been, 
if  it  was  free  from  the   imputation   of 
fraud,  surprise  or  undue  influence.     In 
that  case  the    lord  chancellor   declared 
that,  'Mf  a  man  will  im providently  bind 
himself  up  by  a  voluntary  deed,  and  not 
reserve  a  liberty  to  himself  by  a  power  of 
revocation,  this  court  n'ill  not  loose  the 
fetters  he  hath  put  upon  himself,  but  he 
must  lie  down  under  his  own   folly." 
See  also  the  recent  case  of  miemin  v. 
£Hmn,  93  III.  511  (1879). 

In  concluding  this  note  attention  is 
called  to  the  principle  that  in  order  to 
make  a  gift  voidable,  or  such  as  equity 
will  set  aside,  it  is  not  necessary  that 
the  donee  should  have  exerted  the  undue 
influence.  It  is  enough  that  such  influ- 
ence was  improperly  exercised  by  a  third 
person.  Lord  Chief  Justice  Wilmot 
declared  in  1757  in  Bridgemany.  Green, 
Wilmot's  Opinions  58,  64,  65,  that 
"whoever  receives  it  (the  gift)  must 
take  it  tainted  and  infected  with  the 
undue  influence  and  imposition  of  the 
person  procuring  the  gift ;  his  partition- 
ing and  cantoning  it  out  amongst  his  re- 
lations and  friends,  will  not  purify  the 
gift  and  protect  it  against  the  equity  of 
the  person  imposed  upon.  Let  the  hand 
receiving  it  be  ever  so  chaste,  yet  if  it 
comes  through  a  corrupt  polluted  ohan- 
nel,  the  obligation  of  restitution  will 
follow  it.-*  Sec  also  Huguenin  \. 
Baseley,  14  Yes.  273,  288  (1807); 
Whelan  v.  Whelan,  3  Cow.  587  (1824). 
Henrt  Wade  Rogers. 
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RECENT    AMERICAN    DECISIONS, 

Supreme  Court  of  Georgia. 
MILLEN  V.  QU£RRARD. 

Where  a  testator  directs  the  income  of  shares  of  stock  to  be  |Mid  to  one  for  life 
with  remainder  to  other  i>arties,  diridends  declared  on  the  stock  during  the  life- 
tenancj  go  to  the  life-tenant  and  not  to  the  remainderman. 

The  facts  that  the  dividends  are  nnnsnallj  large,  that  they  consist  of  accumula- 
tions of  profit  withheld  daring  past  jears,  and  that  thej  are  declared  in  the  form  of 
eertifieates  of  indebtednem  of  the  corporatioD,  will  not  prerent  them  from  beooming 
the  ptvpettj  of  the  life-tenant  if  the j  are  intended  by  the  corporation  as  a  distribn- 
tion  of  income. 

Under  a  proriston  of  the  Code  that ''  the  natural  increase  of  the  property  belongs 
to  the  tenant  for  life ;  any  extraordinary  accumulation  of  the  corput,  such  as  issoe 
of  new  stock  upon  the  shares  of  an  incorporated  or  joint  stock  oompanyy  attaches  to 
the  corpus  and  goes  with  it  to  the  remainderman,"  diTideuds  whether  ordinary  or 
extraordinary^  if  they  represent  a  distribution  of  the  income  of  the  stock,  go  to  the 
life-tonanL 

Appeal  from  Chatham  Coanty. 

William  2).  HardiUj  for  plaintiff  in  error. 

Q-.  O.  Whatleyy  A.  R.  LawUm^  Cunningham  ^  Lawtonj  and 
W,  S.  Boiinger^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Jackson,  C.  J. — Certain  shares  of  Central  and  Southwestern 
Railroad  stock  were  left  by  the  will  of  Mrs.  Millen  to  Gaerrard, 
in  trust  for  George  R.  Millen  and  his  children,  the  income  to  be 
paid  to  Millen  daring  life,  and  remainder  to  his  children,  with  con- 
tingent remainder  over  in  the  event  of  their  death.  After  probate 
of  this  will,  the  directors  of  the  Central  Bailroad  Company  declared 
a  dividend  in  certificates  of  indebtedness  (in  addition  to  a  cash 
dividend)  of  $30  per  share  on  the  Central  and  $32  per  share  on 
the  Southwestern  stock,  the  Central  Railroad  having  leased  the 
latter  road  some  years  before  on  certain  terms  specified  in  the 
lease.  The  question  made  in  this  case  is :  Do  these  dividends  go 
to  George  B.  Millen,  the  life-tenant,  or  to  the  remaindermen  ? 
The  will  directs  the  income  of  the  stock  to  be  paid  to  the  life- 
tenant.  Are  dividends  of  stock  the  income  of  stock  ?  If  not, 
what  are  they  ?  They  are  certainly  no  part  of  the  corpus.  They 
lo  not  increase  the  shares  one  iota.  Nor  could  these  dividends 
nave  been  so  applied  by  the  directors  as  to  add  to  the  corpus,  that 
8,  to  increase  the  stock,  because  the  limit  upon  the  number  of 
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shares  allowed  the  company  by  its  charter  is  exhausted.  These 
dividends  could  not  be  so  used  as  to  increase  the  earpuij  and  hence 
the  directors  declared  the  dividendsi  and  gave  them  to  the  stock- 
holders as  dividends,  and  not  as  carpu$.  What  did  ^he  testatrix 
mean  when  she  gave  to  Gewge  R.  MiUen  fi>r  life  the  incoBM  of 
this  stoek  T  Most  elearly  she  meant  the  diTidends  deolarcd  bj  the 
directors ;  for  there  is,  there  can  be,  no  income  from  tba  ato^  ef 
a  railroad  company  except  the  diyidends  declared  thereon.  Hor 
does  the  testatrix  limit  the  amonni  or  Talne  of  thia  income  to  be 
enjoyed  for  life  by  this  life-tenant  It  mattes  not  how  litOe  or 
how  large  the  diridend  declared,  it  is  income  from  the  stod^  and 
it  goes  to  the  Itfe-tenant.  No  matter  in  what  it  be  dedaied, 
whether  in  cash  or  in  bonds,  no  matter  whether  it  be  the 
latien  of  years  or  of  ooe  year,  if  it  be  the  income  fioom  the 
and  not  the  ecrpuB^  the  slock  itself^  by  the  terms  ef  tlMwS,  Mhkk 
is  the  law  of  the  case,  it  goea  to  the  life-tena&l.  No  matlsr  wWl, 
therefore,  may  be  the  law  in  respect  to  cases  generally,  wUek  may 
arise  under  this  aetkm  of  tbe  directors  of  the  Oentral  Bailrsad 
Oompany,  in  this  case^  under  this  will,  these  dividendi,  in  the 
shape  of  these  interest  bearing  certificates,  are  income,  and  not 
earjm9f  and  go  to  the  life-tenant,  and  not  to  the  remaindemeii. 

Bui  suppose  that  the  will  be  not  in  the  case,  and  that  by  any 
sort  of  deed  or  instrument  of  conToyance  this  stodc  were  the  pio> 
perty  of  one  for  life,  and  of  others  in  remainder,  where  would 
these  diyidends  go  ?  Whose  property  would  they  then  be  ?  Aat 
question  will  turn  on  the  resolutions  of  the  directors  and  the  Code 
oif  this  state,  that  is,  upon  the  true  meaning  and  constructioB  of 
those  resolutions,  and  of  section  2256  of  the  Code.  The  rcadutions 
show  that  diTidends  due  these  shares  of  stock  had  been  '^  widihdd** 
for  past  years,  that  the  owners  of  the  stock  had  not  receiTod  any- 
thing ^*  to  represent  their  diridends  and  income  thus  withheld,'* 
and  that,  therefore,  these  certificates  of  indebtedness  are  issued. 
Clearly,  therefore,  these  certificates  represent,  as  declared  on  the 
feoe  of  the  preamble  and  resolutions,  past  diTidends  withbdUl,  and 
are  declared  in  lieu  of  those  diTidends  and  that  income  ttom  this 
stock  which  were  withheld.  It  is  as  much  as  to  say  that  the 
income  from  this  stock  was  made  in  certain  years,  but  not  declared 
in  those  years  for  prudential  reasons ;  those  reasons  do  not  now 
exist ;  therefore,  this,  the  income  of  those  years,  will  be  dedared 
as  diTidends  now  and  be  paid  now.    Suppose  it  had  been  dedared 
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tn  cash,  woald  there  be  a  doubt  that  the  cash  would  be  the  money 
of  the  life-tenant  ?    We  think  not. 

Suppose  it  had  been  declared  in  bonds  of  other  persons,  of  the 
state,  or  the  United  States,  or  a  city,  or  other  railroad  corporation, 
would  it  not  go  just  as  cash  would  have  gone  ?     Most  certainly,  it 
seems  to  us.     What  difference,  then,  can  it  make  if  the  company 
gave  its  own  bonds,  or  evidences  of  debt,  as  dividends  representing 
part  income?    None,  logically,  so  fiu*  as  we  can  discern  it.     The 
directors  thus  calling  these  certificates  of  indebtedness  dividends, 
and  issuing  them  as  dividends,  we  come  to  the  question,  where  do 
they  go  under  the  Code  of  Georgia — to  the  life-tenant  or  to  the 
remainderman?      The  Code,   section   225G,   enacts  that   '^The 
natural  increase  of  the  property  belongs  to  the  tenant  for  life. 
Any  extraordinary  accumulation  of  the  corpus — such  as  issue  of 
new  stock  upon  the  shares  of  an  incorporated  or  joint  stock  com- 
pany— attaches  to  the  corpus^  and  goes,  with  it  to  the  remainder- 
man.'*    Are  dividends,  though  unusually  large,  because  withheld 
when  they  might  have  been  declared  but  for  prudential  reasons, 
an  extraordinary  accumulation  of  the  corpus^  or  are  they  the 
natural  increase  of  the  property,  in  the  sense  of  this  statute  ?     We 
take  it  that  the  words  "natural  increase*'  are  used  in  antithesis  to 
the  subsequent  words,  "  extraordinary  accumulation,'*  and  they 
mean  the  ordinary  accumulation  of  the  property  ;  that  is,  in  case 
of  stock,  the  ordinary  increase  of  its  value  by  larger  dividends 
declared,  whereby  it  may  be  worth  much  more  in  the  income  of  the 
holder  from  it,  goes  to  the  life-tenant ;   but  any  extraordinary 
increase  or  accumulation,  by  donation  or  grant  from  the  state  of 
lands,  or  other  outside  property,  will  go  to  the  remainderman. 

That  property  thus  accumulated,  nott  from  the  ordinary  use  of 
the  means  of  the  company,  but  from  extraordinary  outside  accu- 
mulations attaching  to  the  former  means  or  corpus  of  the  company, 
and  adding  to  that  corpus^  or  those  means,  assimilates  with  that, 
becomes  part  of  it,  makes  it  larger  and  productive  of  more  fruit, 
and  can  not  be  cut  off  by  the  life-tenant,  but  must  stand  tied  to 
the  earpua^  and  with  the  corpus  pass  to  the  remainderman. 

But  really  dividends  are  the  ordinary,  the  natural,  the  only 
natural  income  or  increase  of  this  sort  of  property.  There  can  be 
no  natural  birth  from  this  parent,  except  dividends  be  born  of  her 
womb.  Railroad  stock  produces  that  naturally,  in  the  very  order  of 
its  creation,  according  to  the  very  law  of  its  existence,  breathed  into 
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it  by  the  legislature  when  it  became  a  living  entity.  lu  maker 
then  said  to  it:  ^'' Be  fruitful  and  multiply  dividends.*'  ^o  tiiat 
according  to  its  organic  nature,  it  makes  and  distributes  dividendH  ; 
and  their  birth  is  no  more  extraordinary  than  that  of  a  child  from 
healthy  parents,  and  the  issue  of  large  dividends  no  more  extraor- 
dinary or  unnatural  than  the  birth  of  twins.  We  think,  therefore, 
that  these  terms,  **  natural"  and  ^^extraordinary,"  are  not  in  the 
way  of  carrying  into  effect  the  intention  of  the  testatrix  and  of  the 
directors.  Nor  are  the  words,  '^  svoh  as  issue  of  new  stock  itp<A 
the  share  of  an  incorporated  or  joint-stock  company."  They  are 
a  mere  illustration  of  extraordinary  accumulations. 

The  issue  of  new  stock  is  not  an  ordinary  increase.  U  is 
not  a  natural  increase.  In  this  case  it  would  have  been  '«vr 
unnatural,  because  the  law  of  the  creation  of  this  corporar.  >ii 
prohibited  this  issue.  The  corporation  must  receive  new  powers 
from  its  maker  before  it  could  do  this  extraorditiary,  and  as  it 
now  stands  chartered,  wholly  unnatural  and  illegal  thing. 
It  could  not  declare  new  stock,  but  it  could  declare  any  number 
and  amount  of  dividends.  Besides,  the  earpu9  of  this  property 
is  the  shares  of  this  stock.  The  only  way  to  accumulate  on 
this  eorpui  is  to  increase  these  shares.  If  this  corporation  had 
possessed  the  power  to  do  so,  and  had  carried  out  that  power,  then 
the  new  stock  would  hare  assimilated  to  the  old,  become  part  and 
parcel  of  the  eorptUj  and  could  not  have  been  severed  from  it  by 
the  life-tmiMit;  but  by  the  Oode  it  would  have  gone  over  to  the 
remainderman.  Nor  do  we  see  any  other  possible  way  of  addin*; 
to  this  eorpu$ — the  old  stock — except  by  the  issue  of  new  stock. 
That  is  the  only  thing  that  can  accumulate  in  kind  on  it,  and 
assimilate  and  become  corporate  with  it.  Bonds  of  the  company, 
or  promissory  notes  of  it,  or  certificates  of  indebtedness  by  it,  are 
not  accretions  to  its  stock,  nor  in  any  legal  sense  part  of  its  corfui. 
Indeed  they  are  just  the  opposite.  They  are  burdens  upon  it. 
They  are  debt,,  which  the  natural  fruit  of  the  corpus  will  have  to 
pay,  instead  of  new  stock  engrafted  on  the  old  to  produce  more 
fruit.  So  that  on  mature  reflection  we  are  of  the  opinion  that  these 
certificates  of  indebtedness,  principal  and  interest,  are  the  property 
of  the  life-tenant ;  and  the  judgment  of  the  court  below  denying 
the  injunction  is  affirmed. 

The  rcspcctiTe  interests  of  a  life-tenant  which  hai  giren  rise  to  a  nomber  of  vwy 
and  remainderman  in  stock,  is  a  subject     difflcalt  and  iDterartiog  legal  jrnHw[»| 
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Ifae  solatioii  of  which  it  is  to  be  feared 
hoe  not  jret  been  tatisfaetorily  reached. 
From  time  to  time  during  the  oontina- 
ance  of  a  life  tenancy,  certain  benefits 
are  usnally  conferred  bj  the  corporation 
upon  the  ▼arioos  holders  of  its  stock. 
In  addition  to  the  dirision  of  the  profits 
at  stipulated  intervals  in  the  shape  of 
ordinary  dividends,  it  occasionally  dis- 
tribiitea  forther  sums  constitoting  trhat 
are  known  as  extraordinary  dividends 
or  bonuses.  Sometimes  it  divides  a  por- 
tion of  it9  surplus  profits  in  the  form  of  a 
stock  dividend.  Sometimes  it  sells  a 
portion  of  its  franchises  or  property  and 
distribates  the  proceeds  among  its  stock- 
holders. Sometimes  it  increases  its  capi- 
tal by  the  issaing  of  new  stock,  the 
option  of  subscribing  to  which  is  granted 
to  the  stockholders.  If  the  affiurs  of 
the  corporation  be  prosperous  this  option 
can  often  be  sold  in  the  market  so  as  to 
lealiae  a  handsome  profit.  Or  if  the 
stockholders  elect  themselves  to  sub- 
scribe to  the  new  stock,  they  often  find 
it  WQVtli  in  their  hands,  at  once,  more 
than  the  amount  laid  out  for  its  pur- 


The  question  frequently  arises,  to 
whom  shall  these  various  benefits — divi- 
dends, bonuses,  stock  dividends,  pro- 
ceeds of  corporation  property  or  firan- 
chises  and  options— be  adjudgec^  to 
betongf  Are  they  properly  to  be 
deemed  as  belonging  to  the  life-tenant, 
or  are  they  to  be  capitalised  and  retained 
intact  for  die  remainderman  f  The  object 
of  tins  note  is  to  present  in  compact 
shape  the  leadiijg  principles  by  which 
the  courts  have  been  guided  in  their 
Adjudications  upon  this  subject.  A  life- 
tenant  of  real  or  personal  property 
generally  is  entitled  only  to  the  income 
or  interest  accruing  during  the  period  of 
his  tenancy.  This  rule  obtains  equally 
wilh  regard  to  stock  as  it  does  to  other 
property.  A  life-tenant  of  stock  is 
therefore  entitled  only  to  tiie  '<  income" 
arishig  during  his  life.  And  whether  the 
win  or  deed  by  which  his  life  estate  is 
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created  provides  that  lie  shall  have  the 
** income,'*  or  the  "dividends,**  or 
"  the  dividends  and  profits,**  or  *'  the 
dividends,  interest  and  profits,'*  or  '*  the 
interest,  dividends,  profits  and  pro> 
cccds,**  there  is  no  substantial  diffSei- 
ence  as  to  his  rights,  the  phrases  being 
generally  considered  identical  in  effect : 
Hooper  v.  RoBnter^  1  McL.  ft27. 

Of  course  if  the  will  or  deed  in  ques- 
tion clearly  indicates  an  intention  on  the 
part  of  the  testator  or  settlor  that  the 
life-tenant  shall  have  other  and  broader 
rights,  this  intention  will  be  strictly 
carried  out:  Ward  v.  Ccmht^  7  Sim. 
6S4  ;  Cwming  r.  Bosmell,  S  Jur.  (N.  S.) 
1005:  Balck  r.  Ballet,  10  Gray  402; 
RMd  V.  Head,  6  Allen  174;  aarhmm 
V.  Clarkmm,  18  Barb.  646.  In  the 
great  majority  of  instances,  however, 
no  such  clear  intention  appears,  and 
resort  has  therefore  to  be  had  to  legal 
principles  to  determine  what  the  '*  in- 
come*' is.  The  statement  of  these 
principles  will  be  best  understood  by 
considering  in  succession  the  various 
classes  of  benefits  conferred  by  the  cor- 
poration upon  its  stockholders : 

I.  Dimdends. — ^At  certain  stipulated 
periods  most  corporations  are  in  the 
habit  of  dividing  their  profits  or  some 
part  of  them,  earned  since  the  previous 
stipulated  period,  among  their  stock- 
holders. The  sums  which  are  thus 
periodically  distributed  are  of  course 
not  constant  in  amount.  Sometimes 
they  are  larger,  sometimes  smaller,  ac- 
cording as  the  profits  of  the  corporation 
have  been  large  or  small.  But  however 
great  or  insignificant  they  may  be,  the 
receipt  of  them  at  the  usual  periods  is 
always  looked  forward  to  by  the  stock- 
holders as  a  natural  incident  of  their 
ownership.  These  constitute  what  are 
ki\own  as  the  ordinary  dividends  of  a 
corporation.  They  are  to  be  clearly 
distinguished  from  another  class  of 
dividends  occasionally  declared.  These 
are  such  as  are  extraordinary  in  their 
nature,    usually   declared    out   of  tiie 
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•ocomalated  proAtiy  not  tt  oertein  ftipa- 
lated  periods,  bat  at  irregalar  interrals, 
wlieoevcr  and  in  such  amount  aa  the 
corporation  sees  proper.  These  are 
termed  bonuses  or  extraordinarj  diyi- 
dends.  The  receipt  of  them  cannot  be 
looked  forward  to  with  confidence  bj 
the  stockholder  at  any  particular  period. 
The  true  test  whether  a  dividend  is 
ordinary  or  extraordrnary  is  not  the 
fhnd  from  which  it  is  derived.  Ordi- 
nary dividends  are  sometimes  declared 
out  of  accumulated  profits,  and  extra- 
ordinary dividends  out  of  the  profits  of 
tiM  preceding  year  or  half  year.  The 
sole  test  is  what  was  the  intent  of  the 
Qorporation  declaring  it.  If  the  terms 
of  the  corporate  resolution  passed  for 
that  purpose,  as  seen  in  the  light  of  the 
surrounding  circumstances,  seem  to  con- 
template the  distribution  of  an  ordinary 
dividend,  it  will  not  be  deemed  an  ex* 
traordinary  one  simply  because  it  is 
larger  than  usual  in  amount:  Bardajf 
V.  Wainwrightf  14  Ves.  €6  ;  IHce  r. 
Andenont  15  Sim.  473.  Kor  will  the 
use  uf  the  word  bonus  make  the  divi- 
dend an  extraordinary  one,  if  a  oon- 
tniiy  intent  is  to  be  inferred  from  all  tlie 
circumstances  of  the  case :  I^^tUm  t. 
Melville f  16  Sim.  163 ;  JohnBon  v.  JaJbi- 
•M,  15  Jur.  714.  All  ordinary  divi- 
dends declared  during  the  life-tenancy, 
no  matter  from  what  source  derived,  are 
to  be  considered  as  income,  and  are 
therefore  the  property  of  the  life-tenant: 
Hooper  v.  RouUer^  1  lifcL.  527.  Nor 
does  it  make  any  difference  that  the 
profits  out  of  which  they  are  declared 
were  earned  prior  to  the  inception  of  the 
life-tenancy :  BtUet  v.  MaddfUey,  31 
Beav.  280.  Ordinary  dividends  so  far 
partake  of  the  nature  of  interest  that 
from  time  to  time  endeavors  have  been 
made  to  apply  to  them  the  principle  of 
apportionment.  Where,  therefore,  for 
example,  stock  is  bequcadied,  and  the 
testator  dies  between  the  dividend  days, 
it  has  been  contended  that  the  legatee  is 
entitled  only  to  that  portion  of  the  next 


dividend  dedaied  which  may  be 
sidered  aa  having  accrued  since  the  Iss- 
tator's  death.  A  like '  contentioB  hsi 
been  made  where  stock  has  been  setded 
for  life  with  remainder  over  and  the  lift- 
tenant  dies  between  the  dividend  ds^s. 
The  general  rule  of  law.  forbida  sock 
apportionment  as  inooovenicnt,  and 
awards  all  ordinary  dividends  to  those 
during  the  existence  of  wboee  estates 
they  are  declared :  Earp*9  Appeal,  4 
Casey  (Pa.)  368,  374  ;  Chpp  r.  .^Ijfor, 
2  £d.  Ch.  319.  In  England,  however, 
such  apportionment  is  enjoined  bj  Stat- 
ute 4  &  5  William  lY.,  c.  22,  and  by 
Statute  33  4  34Yict.,c.  35,  ■cct.9;ii 
re  MaxweU'9  TniKi,  1  H.  4  M.  Ch.  CIO ; 
Eartley  v.  Aiiem,  4  Jur.  (N.  8.)  MNk 
But  these  statutes  refer  esdnslTely  to 
dividends  on  corporation  slock,  and  will 
not  apply  in  case  of  gvosi  dividends  of  a 
private  partnership  :  Jomea  t.  OgU^  Lb 
B.,  8  Ch.  App.  192. 

Another  question  with  relatioB  to  ordi- 
nary dividends  is  sometimes  litigated 
between  the  life-tenant  and  the  renaiii- 
derman.  "  Where  the  stock  is  sold  to 
reinvestment  between  the  dividend  di^ 
then  of  course  the  money,  ymi  get  to 
the  sale  is  so  much  more  in  proportioB 
to  the  time  that  has  elapsed  between  the 
last  dividend  day  and  the  next  divideBi 
day.  Therefore  the  price  ymi  get  if 
compounded  partly  and  chiefly  of  the 
value  of  the  slock  itself,  and  partly  ef 
the  value  of  that  portion  of  the  divi- 
dends which  may  be  considered  as 
apportioned  to  the  period  whidi  has 
elapsed  since  tlie  last  dividend  day:" 
Scholfjield  T.  Red/em,  8  L.  T.  B. 
(N.  S.)  487.  In  such  case  it  has  htm 
contended  on  behalf  of  die  life-tennnt 
that  the  value  of  the  stock  itself  alone 
should  be  regarded  as  capital,  and  tfbat 
the  amount  by  which  the  pnrchase-moBcy 
is  augmented  in  consequence  of  the  prox- 
imity of  the  next  dividend  day  shonld 
be  deemed  income,  and  tiberefore  paid 
over  to  him.  But  the  administration  of 
aodi  an  equity  wonld  be  a  pinctieal  hn- 
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potribOitf  •  The  amoiiDt  of  the  forth- 
coming diTidend  can  nerer  he  preciselj 
known,  an4  the  price  of  stock  in  the 
market  is  liable  to  be  affected  by  a  thou- 
sand contingencies  which  bear  no  pos- 
■ible  relation  to  the  time  when  that 
diridend  falls  doe.  How  then  can  it 
be  determined  what  portion  of  that  price 
ia  to  be  set  down  to  the  account  of 
aoCTned  diridendf  "The  reason  wbj 
sodi  an  equitj  has  ne^er  been  adminis- 
tered habitaally,"  says  V.  C.  Eihdbiu- 
LBT,  **  is  the  serions  and  grievous  har- 
den it  would  impose  to  enter  into  such  a 
complicated  qoestion  as  it  would  in- 
Tolre :"  Sehol^eld  t.  Redfem,  supra. 
The  principle,  howerer,  is  undoubtedlj 
correct,  aud  if  a  satisfactory  result  can 
be  obtained  as  to  the  elements  of  the 
price  it  will  be  applied.  Where,  there- 
finre,  stock  waa  sold  for  reinvestment, 
and  delivered  only  two  days  prior  to  the 
doaing  of  the  transfer  books  of  the  cor- 
poration preparatory  to  declaring  a  divi- 
dend,  it  was  held  that  a  sum  equal  to 
the  whole  of  that  dividend  slionld  be 
dedoeted  from  the  purchase-money  and 
paid  to  the  tenant  for  life,  on  the  ground 
that  it  was  clear  under  the  circumstances 
that  the  price  of  the  stock  itself  had  been 
augmented  by  just  that  amount :  LoH" 
detbontiffk  y.  Somervilie,  19  Beav.  295. 

IL  Extraordinary  Dividends  or  Bomtses 
and  Sutdc  Dividends. — It  is  not  always 
the  policy  of  a  corporation  to  divide  all 
its  profits  among  its  stockholders  as 
quickly  as  they  arc  made.  Prudence 
will  usually  dictate  the  setting  apart 
from  t« me  to  time  of  a  portion  of  those 
profits  to  constitute  a  reserve  or  sur- 
plus fund,  of  which  the  corporation  may 
make  such  use  as  it  sc^s  proper.  Some- 
times it  employs  this  fund,  or  a  portion 
of  it,  in  making  permanent  improve- 
ments' upon  its  property,  so  as  to  facili- 
tate and  extend  its  business.  Some- 
times it  expends  it  for  the  acquisition 
of  new  property,  either  real  or  personal, 
which  may  have  become  essential  or 
desirable  to  carry  oat  the  purposes  of 


the  charter.  Sometimes  it  simply  re- 
tains the  fund,  and  Allows  it  to  accumu- 
late, in  order  to  insure  public  confidence 
in  the  full  ability  of  the  corporation  to 
meet  its  obligations.  Occasionally  the 
further  retention  and  accumulation  of 
such  a  fund  becomes,  for  some  reason, 
nnnecessar}',  and  the  corporation  then 
makes  a  division  of  the  whole  or  a  part 
of  it  among  its  stockholders.  This  it 
may  do  in  the  shape  of  an  ordinary 
dividend.  Usually,  however,  it  does 
so  in  the  shape  of  an  extraordinary 
dividend  or  bonus.  Sometimes  it  hap- 
pens that  the  stirplus  fund,  being  either 
needed  or  spent  for  the  acquisition  or 
improvement  of  property,  it  is  consid- 
ered desirable  to  issue  new  certificates 
of  stock  gratuitously  to  the  various 
stockhplders  in  an  amount  equal  to  the 
sums  thus  needed  or  expended.  In  this 
way  the  accumulated  profits  become,  as 
far  as  the  corporation  is  concerned,  new 
capital.  Tlie  shares  issued  to  represent 
this  new  capital  constitute  a  stock  divi- 
dend. 

Wliere  bonuses  and  stock  dividends 
are  declared  during  the  existence  of  a 
life-tenancy,  frequent  litigation  has  oc- 
curred between  the  life-tenant  and  the 
remainderman  as  to  their  ownership. 
It  is  often  the  case  that  a  part  of  the 
profits  out  of  which  they  are  declared 
were  earned  prior  to  the  death  of  the 
testator  by  whose  will  the  stock  was 
bequeathed,  prior  to  the  execution  of 
the  deed  by  which  it  was  settled,  or 
prior  to  the  investment  in  such  stock 
of  the  property  in  which  by  such  deed 
or  will  the  life- tenancy  has  been  created. 

Numerous  cases  arose  in  England 
upon  this  state  of  facts  in  the  early 
part  of  the  century.  In  all  of  them  it 
was  contended  that  so  much  of  the  bonus 
or  stock  dividend  as  consisted  of  profits 
which  had  accrued  during  the  life-ten- 
ancy and  since  the  investment,  should  be 
deemed  income  ond  awarded  to  the  life- 
tenant,  and  that  the  rest,  consisting  of 
profits  which  had  accrued  before  that  time, 
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■iMNild  be  deemed  capitiU,  and  thoiild  be 
ifiTested  anew,  the  interest  to  be  paid  orer 
to  the  life-tenant,  but  the  ewfm$  to  be 
kept  intact  for  the  remainderman.  The 
oorrcctneM  of  the  principle  thnt  con- 
tended for  does  not  seem  to  have  been 
disputed  by  the  courts,  but  the  diffi- 
culties which  lay  in  the  way  of  the 
necessary  investigation  as  to  when  tlie 
various  parts  of  the  profits  out  of  which 
the  bonus  or  stock  dividend  was  de- 
dared  had  accrued,  prevented  its  prac- 
tical application.  Without  invoking  any 
particular  principle,  therefore,  the  courts 
cut  the  Gordian  knot  by  awarding  every 
bonus  and  stock  dividend  to  the  corpus 
of  the  estate.  **  If  I  am  to  go  upon 
your  principle,-'  said  Lord"  LouoH- 
BOBOCOH,  in  reply  to  the  argiunent  of 
the  life-tenant's  counsel  in  Branden  v. 
Branden,  4  Yes.  800,  *'  I  must  hunt  it 
back,  and  see  to  wliat  part  of  tho  saving 
each  is  entitled.  I  have  often  consi- 
dered this  question,  and  it  always  seemed 
to  me,  in  all  the  different  ways  that  I 
could  turn  tlie  consideration  of  it,  that 
there  was  no  way  to  be  taken  but  to 
consider  it  as  an  accretion  to  the  capital, 
and  the  tenant  for  Ufe  will  have  the 
benefit  of  the  dividends.*'  This  case 
was  the  first  of  a  long  sericF  that  have 
since  been  determined.  /r«en«  v.  ifons- 
fon,  4  Pat.  H.  L.  Cas.  521,  a  Scotch 
appeal  to  the  House  of  Lords,  decided 
six  years  later,  is  to  substantially  the 
same  effect,  Lord  Eldon  saying  that  a 
course  of  decision  sach  as  the  life-tenant 
contended  for  "Would  have  led  to  in- 
conveniences which  would  have  been 
intolerable."  The  law  on  this  point 
had  now  become  settled.  Judges,  ad- 
mitting the  total  lack  of  principle  on 
which  the  cases  of  Branden  v.  Brandtn 
and  /mas  v.  Honutcn  rested,  felt  bound 
to  follow  them  on  the  ground  of  ffar« 
decisis:  Clayton  v.  Gresham,  10  Vet. 
388.  An  attempt  to  distinguish  between 
cash  bonuses  and  stock  bonuses  failed, 
Lord  Eldoh  pronouncing  the  distinction 
between  them  as  "  too  thin :"  Boris  t. 


if,  10  Yes.  185.  Nor  did  it 
diflerence  what  the  intentkm  of  the 
poration  might  be  a«  to  the  diapomtioB 
of  the  bonus.  **  Whatever  eonduct  ot 
language  the  bank  may  hold,"  said  Lord 
Ebsbinb,  *'  if  they  do  not  increaw  the 
dividend,  but  take  this  mode  of  diatrib- 
uting  the  profit,  it  is  a  part  of  die  cap- 
ital:" Witts  T.  Steen,  13  Yea.  969. 
See,  also,  Wurde  v.  Combe,  7.  Sim.  634, 
and  In  re  Armsiromg^s  TVmt,  3  K.  4 
J.  486.  But  the  evident  injustioe  of 
this  line  of  decision  to  the  life-tieBaBt 
made  judges  solicitous,  whenever  they 
could  manage  to  do  so,  to  seeore  to  Ub 
his  rights:  Cmdng  t.  BomDtU,  2  Jnr. 
(N.  S.)  1005.  Whenever,  tberafiire,  fit 
appeared  thai  die  profits  out  of  whkh 
a  bonus  was  dedared  were  all  mado 
during  the  life-tenancy,  or  subwqaent  to 
the  investment  in  die  partica]«r  tloA, 
that  bonus  was  adjudged  incoine,  aad 
awarded  to  dw  life-tenant:  Mmrray  t. 
Glaase,  17  Jur.  816;  Fhashe  ▼.  NeUd^ 
29  L.  J.  Ch.  618.  And  so  far  did  «e 
courts  go  that  in  some  cases,  in  the  ab- 
senoe  of  aU  direct  evidence  as  to  when 
the  profits  out  of  which  the  boDus  was 
declared  were  made,  they  prcamned  them 
to  have  been  earned  during  tlie  lifo-ten- 
ancy:  Mmray  ▼.  Glome,  mtffra;  AA- 
hvrst  et  al.  v.  fUlePs  Admr.f  11  C.  S. 
Green  1.  In  determining  when  proita 
had  accrued  some  niee  qwationa  were 
raised.  But  the  actual  dma  of  payaieBt 
of  a  debt  to  a  eorporadon,  as  diatlB- 
gnished  from  the  period  when  it  was 
incurred  or  became  payable,  was  fixed 
upon  as  that  in  which  dw  profit  was 
deemed  to  have  been  made:  Maeiarms 
V.  Stanton,  3  De  O.,  F.  4  J.  20t. 

The  line  of  decisioa  which  has  jnrt 
been  detailed  has,  however,  been  en- 
tirely overruled  by  more  modern 
in  the  courts  of  England, 
New  Hampshire,  New  York,  New  Jencf 
and  Pennsylvania^  Thow  of  Englaad 
and  Massachusetts,  and  aooording  to  the 
principal  case,  those  of  Geoi|^  Iwtb 
ad<^pled  one  principle.    ThoM  of  K8V 


MIXXEN  r.  OL'GRBARD. 


889 


York,  New  Jersey  and  Pennsylvania, 
and  possibly  those  of  New  Hampshire, 
have  adopted  anollier.  They  will  be 
eonsidered  separateh . 

(a.)  Tke  Modern  Ccues  in  England 
and  AfastaduuetU. — The  older  English 
cases,  as  has  been  seen,  completely  dis- 
regarded the  intent  of  a  corporation  in 
declaring  a  bonus  or  stock  dividend,  as 
to  whether  it  sliould  be  capital  or  in- 
come: WiUs  T.  Steere^  IS  Yes.  863. 
Yet  this,  in  the  modern  cases,  both  in 
that  country  and  liassachnsetts,  has 
come  to  be  considered  as  the  taming 
point  in  every  controversy.  The  net 
earnings  of  a  corporation  remain,  it  is 
said,  the  property  of  the  company  as 
fully  as  any  other  property,  until  the 
directors  see  fit  to  distribute  them  to  the 
stockholders.  It  is  quite  competent  for 
the  directors  to  make,  in  the  mean  time, 
whatever  disposition  of  those  earnings 
they  may  please.  They  may  buy  property 
for  the  corporation,  make  improvements 
to  that  already  owned,  invest  on  real  or 
personal  security,  or  simply  allow  tlie 
fund  to  remain  idle.  No  individual 
stockholder  has  any  right  to  control  their 
discretion  in  the  matter,  nor  has  he 
power  to  force  them  to  make  distribu- 
tion of  the  fund.  Hence,  it  is  said, 
as  the  corporation  is  the  owner  of  these 
earnings,  to  all  intents  and  purposes, 
and  ma}'  distribute  them  or  not  just 
as  it  pleases,  that  when  distribution  is 
made,  such  distribution  is  in  the  nature 
of  a  gift  by  the  corporation  to  its  various 
stockholders,  and  that  Fuch  gift  may  he 
made  in  whatever  shape  and  upon 
whatever  terms  the  corporation  pleases. 
If,  therefore,  the  corporation  chooses  to 
distribute  the  accumulated  earnings  with 
the  intention  that  the  gift  shall  be  n  gift 
of  income,  it  is  to  be  appropriated  as 
income ;  but  if  with  the  intention  thai 
the  gift  shall  be  a  gift  of  capital,  then  it 
is  to  be  appropriated  as  capital,  and 
tfiis  without  any  reference  to  the  time 
when  the  profits  out  of  which  the  gift  is 
made  were  earned. 


The  practical  application  of  this  prin- 
ciple in  several  decided  cases  has  fur- 
nished the  means  of  laying  down  the 
following  rule  fur  ascertaining  in  every 
given  case  what  the  intention  of  the 
corporation  is.  Wliore  the  bonus  de- 
clared is  in  the  shape  of  cash,  then  the 
intent  of  the  corporation  will  be  pre- 
sumed to  be  to  distribute  it  as  income, 
unless  a  contrary  intent  may  be  inferred, 
either  from  the  terms  of  tlie  resolution 
declaring  the  bonus,  or  from  the  attend- 
ant circumstances :  Dale  v.  Hayes^  40 
L.  J.  Ch.  244  ;  In  re  Hopkins' 9  Trusts, 
L.  R.,  18  Eq.  C96  ;  LeUtnd  v.  Haydtn^ 
102  Mass.  548.  But  where  the  bonus 
declared  is  in  the  sliape  of  stock,  then 
the  intent  of  the  corporation  will  be 
presumed  to  be  to  distribute  it  as  capital, 
unless  a  like  contrary  intent  may  be 
inferred  :  Jn  re  Barton's  TrusU^  L.  R., 
5  Eq.  238  ;  Minot  v.  Paine  et  aL,  99 
Mass.  1 01.  But  in  every  case  the  court 
will  look  at  the  substance  of  the  trans- 
action and  not  at  its  form  merely. 
Wlwre,  therefore,  a  corporation  bought 
with  its  surplus  profits  some  of  its  own 
stock  which  it  subsequently  apportioned 
among  its  stockholders,  (t  was  held  that 
in  substance,  as  well  as  intent,  a  cash 
bonus  had  been  declared  which  was  to 
be  considered  as  income :  Leland  v. 
Hayderij  supra;  and  where  a  corporation 
declared  a  cash  bonus,  and  at  the  same 
time  authorized  the  issue  of  new  shares 
to  an  amount  equal  to  the  bonus,  and 
the  bonus  was  actually  intended  to  be 
and  was  applied  to  payment  for  the  new 
shares,  it  was  held  that  this  was  sub- 
stantially the  declaration  of  a  stock 
dividend,  and  that  the  new  shares  were 
to  be  considered  capital :  Daland  v. 
Williams,  101  Mass.  571  ;  Heard  v. 
EIredge,  109  Mass.  258.  No  definite 
nile  can  of  coarse  be  laid  down  as  to 
what  terms  in  the  resolution  declaring 
the  bonus  or  dividend,  or  what  attend- 
ing circumstances  will  be  snfHeient 
to  rcbnt  the  ordinary  presumption  that 
cash  shall   be   considered   income,  and 
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stock  capital.  Koch  case  dcpciuls  upon 
its  particular  f;ic-ts.  In  Uijf'ord  T. 
Thomptonf  115  Mass.  478,  where  a 
corporation  had  sold  its  franciiiscs  and 
property  preparatory  to  distsolviuj;  its 
corporate  existence,  and  afterwards 
made  distribution  of  all  its  cash  assets 
among  its  stockholders,  including  a 
large  anoount  of  profits  which  hod  accu- 
mulated during  tlie  existence  of  a  life- 
tenancy  in  a  portion  of  its  stock,  it  was 
held  that  it  was  the  clear  intent  of  the 
corporation  not  to  make  a  diTision  of 
earnings,  profits  or  income,  as  such, 
but  to  apportion  and  distribute  all  its 
property  as  capital.  On  the  other  hand 
it  was  held  in  Lord  v.  Brooks,  52  N.  H. 
TS,  that  where,  under  similar  circum- 
stances, a  distribution  of  the  accumulated 
profits  alone  was  made,  the  clear  in- 
tent of  tiie  corporatio.i  was  to  diride 
them  as  income. 

(6.)  7'Ae  Caxe$  in  Psnnsyhania,  New 
York  and  AV/r  Jersey, — These  cases  pro- 
ceed substantially  upon  the  principle  con- 
tended for  by  the  life-  tenant  in  the  early 
English  authorities.  Conceding  that  the 
accumulated  profits  of  a  corporation  re- 
main its  absolute  property  until  divided, 
they  nevertheless  hold,  when  once  they 
are  divided,  either  in  the  shape  of  a  cash 
bonus  or  a  stock  dividend,  that  the 
question  whether  that  bonus  or  dividend 
shall  be  deemed  capital  or  income,  de- 
pends wlioUy  upon  the  time  when  the 
profits,  out  of  which  it  is  declared,  were 
earned.  If  they  were  earne  I  prior  to 
the  inception  of  tljc  life-tenancy  in  the 
stock,  then  the  l>oii'.is  or  dividend  is  to 
be  deemed  capital.  If,  on  the  contrary, 
they  were  eanied  during  the  life-tenancy 
or  subsequent  to  the  investment  in  the 
stM'k,  then  the  bonus  or  dividend  is  to  be 
det'oipd  income  which  properly  belongs 
to  the  life-tenant.  If  they  were  partly 
earned  during  one  period,  and  partly 
during  the  other,  the  bonus  or  dividend 
Qiust  be  divided  between  capital  and  in- 
come proportionnbly  :  Lord  v.  Brooks^ 
mpra;  Simpson  v.  Moore,  90  Barb.  69?  ; 


F.arp's  Appeal,  4  Casey  968;  Vam 
Doran  v.  CHden,  4  C.  £.  Green  176. 
Sec  also  Woodruff's  Estate,  I  Tuck.  59. 
The  reasons  upon  which  tliis  principle 
rests  are  set  out  at  length  by  Lewia,  C. 
J.>  in  £arp*s  Appeal,  supra,  *^  Where 
the  profits  of  a  corporation,*'  said  he, 
'*  have  been  accumulating  for  many 
years,  *  *  *  and  the  owner  dies,  di- 
recting the  '  income'  of  his  efctate  to  be 
applied  to  particular  objects  for  limited 
periods,  these  extraordinary  aocomii- 
Utions  are  as  much  a  part  of  liis  capital 
as  any  other  part  of  his  estate,  and  most, 
therefore,  be  regarded  as  forming  a  part 
of  the  principal  from  which  the  fiitare 
income  is  to  arise.  *  *  *  The  profits 
arising  since  the  death  of  the  testator," 
he  says,  howcTec,  '*are  income.  Thai 
sum  is  the  rightful  property  of  the  appel- 
lants (life  tenants).  The  managen 
might  withhold  the  distribution  of  it  for 
a  time  for  reasons  beneficial  to  the  in- 
terests of  the  parties  entitled.  Bot  they 
could  not  by  any  form  of  prooednre 
whatcTer  deprive  the  owners  of  it.  The 
omission  to  distribute  it  semi-annually, 
as  it  accumulated,  makes  no  change  in 
its  ownership."  The  doctrine  laid  down 
in  these  cases  is  very  far  from  being  a 
satisfactory  one.  If  accumulated  profits 
are,  as  admitted,  wholly  the  property  of 
the  corporation  until  divided ;  if  they 
may  be  expended,  invested,  aecamn- 
atcd,  retained  or  distributed  precisely 
as,  and  precisely  when,  the  corporation 
pleases,  how  then  can  it  be  said  tliat  any 
right  or  title  to  them  accrues  to  any  par- 
ticular stockholder  at  the  period  they 
are  earned,  as  contradistinguished  from 
the  period  when  they  are  divided  f  And 
what  is  there,  therefore,  of  solid  ground 
for  the  principle  on  which  the  cases  pro- 
ceed ? 

It  mi^  be  curious  too,  to  observe, 
hereafter,  whether  the  courts  will  follow 
this  principle  to  its  logical  conclusion. 
Suppose  a  bonus  declared  after  the 
death  of  the  life-tenant,  out  of  profits 
which  were  partly  earned   dnxing  his 
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tenancy,  will  the  oxocntor  of  the  life- 
tenant  he  held  entitled  to  rccoTer  from 
^be  remainderman  a  proportional  part 
of  such  bonus  ?  Proceeding  upon  strict 
principle,  he  should  clearlv  be  held  to 
be  so  entitled. 

The  practical  methods  adopted  bj  the 
courts  to  effect  the  necessary  apportion- 
ment of  the  bonus  in  those  cases  where 
the  profits  out  of  which  it  is  declared 
hare  accrued  partly  prior,  and  partly 
subsequent,  to  the  inception  of  the  life- 
tenancy  have  ((omewhat  varied. 

In  New  Jersey  the  plan  pursued  is 
very  simple.  The  per  cent,  of  accumu- 
lated profits  to  each  share  at  the  time  of 
the  inception  of  the  life-tenancy  in  the 
stock  is  ascertained.  The  per  cent,  of 
aocnmniated  profits  to  each  sliare  at  the 
time  of  instituting  the  litigation  is  then 
computed.  If  the  latter  sum  be  equal 
to  or  greater  than  the  former,  the  whole 
of  the  bonus  is  awarded  to  the  life- 
tenant.  If  it  be  less,  sufficient  is  de- 
ducted from  the  bonus  to  make  up  the 
difference,  and  this  is  reinircsted  as 
capitaL  The  balance,  if  any  tliere  be, 
goes  to  the  life-tenant:  Van  Doran  r. 
Oidem,  mtpra. 

In  Ftennsylrania  a  somewhat  different 
method  is  adopted.     The  valuie  of  each 
share  at  the  inception  of  the  life-tenancy 
in  the  stock  is  first  ascertained.     The 
wdus  of  each  share  immediately  after  the 
issuing  of  the  bonus  or  stock  dividend  is 
then  determined.     If  the  value  be  less  at 
the  latter  time,   than    at    the  former, 
enough  is  deducted  from  the  bonus  to 
make    np    the    difference,  and    this  is 
deemed  capital.     The  rest  is  accounted 
income :    Earp'B   Appeal^    supra.      No 
difficulty  has  been  hitherto  experienced 
in  determining  what  is  the  real  value  of 
a  share  of  stock  at  the  respective  periods 
above  mentioned.     It  has  so  happened 
that  its  market  price  above  par  has  been 
invariably  precisely  equal  to  the  accu- 
mulated profits  on  hand,  divided  by  the 
number  of  exist  ng  shares.     The  neces- 
sary compntation  has  been,  therefore, 
eomparatiTely  simple. 


It  is,  however,  clear,  that  such  will 
not  always  be  the  case.  The  viihic  of  a 
share  of  stock  above  par  does  not  de- 
pend alone  upon  the  accumulated  profits 
OP  hand.  It  depends  also,  frequently 
to  a  great  degree,  on  the  business  done 
by  the  corporation,  and  on  the  general 
confidence  felt  liy  the  community  in  its 
management.  These  elements  must 
often  make  a  share  of  stock  worth  far 
more  above  par  than  its  per  cent,  of  the 
accumulated  profits. 

When  such  a  state  of  facts  arises  it  is 
impossible  to  say  what  coutsc  will  be 
purAued.     It    mny  be    that  the    term 
"  value"  employed  in  tlie  cases  will  be 
explained  to  mean   only  what   it  has 
practically    meant   hitherto,    vis.,    the 
capital    plus    the    accumulated    profits 
divided     by    the    number    of    shares. 
Probably,   however,    diis  will   not    be 
the  case.     A  late  authority  upon    an 
analogous    question     liereinafYer    cited 
(Biddle*8  Apiieal,   11   W.  N.  C.  244), 
seems  to  point  to  the  fact  that  the  actual 
value  at  the  inception  of  the  tenancy  in 
the  stock,  whether  produced  by  the  ex- 
istence of  accumulated  profits,  by  the 
profitable  business  of  the  corporation  or 
by  any  other  cause,  will  be  deemed  to 
constitute  the  criterion  as  to  wliat  is 
capital  which  must  be  maintained  in- 
tact.    If  this  be  so  the  value  of  the 
stock  as  affected  by  like  causes  immedi- 
ately »fYer  the  declaration  of  the  bonus 
or  dividend  will  also  have  to  be  taken 
into  account.     How  this  value  is  to  be 
determined,  it  is  impossible  to  say.    The 
market  value  clearly  furnishes  no  stan- 
dard. **  That  would  make  the  rights  of 
the  parties  depend  upon  the  condition  of 
the  stock  market,  which  is  as  variable  as 
the  tides  without  their  regularity:'*  3/om'« 
Appeal,   2    Norris   264-271.      Further} 
decision  is  needed  upon  this  point. 

III.  Proceeds  of  Corporate  Propertif  or 
FVanehieee. — Where  the  proceeds  of  a 
sale  of  corporate  property  constitute  the 
fund  out  of  which  a  dividend,  either 
ordinary  or  extraordinary^  is  declared 
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to  the  stockholdcn,  the  qacstion  as  to 
whether  that  dtvidencl  shall  be  dccnic<l 
capital  or  income  is  sometimes  curopli- 
cated  by  ooiitfidcrations  other  than  those 
already  mentioned.  If  tlic  property  in 
question  has  oripnally  been  purchased 
with  profits,  tlie  dividends  declared  from 
the  proceeds  of  the  sale  will  of  course 
be  distributed  just  as  dividends  declared 
inun  those  protits  would  have  been.  If, 
on  tlie  contrary,  the  property  has  been 
liought  with  the  capital  of  the  corpora- 
tion, or  has  actually  formed  a  part  of 
that  capital,  a  very  ditierent  rule  ap- 
plies. Ctt|Atal  remains  capital,  no  mat- 
ter through  how  many  transmutations  it 
may  pass.  Hence  property  bought  with 
capital  is  capital,  the  proceeds  of  tliat  pro- 
perty are  likewise  capital,  and  dividends 
declared  out  of  those  proceeds  must  be 
deemed  and  accounte<l  as  capital :  Heard 
V.  Elredge,  109  Mass.  258  ;  Wheder  v. 
Ikrry,  18  N.  H.  307;  Vinton' u  Ap- 
peal,  tupra.  Nor  can  it  make  any 
diH'erence  what  the  intent  of  the  cor- 
poration is  in  declaring  the  dividend,  for 
though  some  authorities  hold,  as  has 
been  seen,  that  that  intention  may  be 
effectual  to  transmute  income  into  capi- 
tal, no  case  can  be  found  where  it  has 
been  deemed  eflcctnal  to  transmute  capi- 
tal into  income. 

The  principle  just  laid  down  was 
clearly  recognised  by  Lord  Eli>on  in 
Barclay  T.  Wainwriyhi,  14  Ves.  66, 
and  has  been  enunciated  in  several 
American  cases.  It  applies  where  the 
fund  from  whicli  the  dividend  is  declared 
has  been  produced  by  a  sale  of  part  of 
the  franchises  of  the  corporation  (  Kia- 
fofi's  Appeal,  mpra),  or  where  it  con- 
sists of  a  reserve  which  the  corporation 
has  been  obliged  by  law  to  keep,  and 
which  constitutes  '*  part  and  parcel  of 
the  capital  stock  and  no  part  of  the 
profits  or  income  :"  Winslow  t.  Haven ^ 
cited  52  N.  H.  76.  It  was  invoked  too 
in  Oarkaon  r.  CUirkton,  18  Barb.  646, 
under  the  following  circumstances: 
Two    railway     corporations     consoli- 


dated, called  in  the  stock  of  the  old 
companies  and  issued  to  the  TaruMi 
stockliolders  new  shares  in  the  ocmsoli- 
dated  company,  equal  in  nnmber  to  the 
old  shares  but  of  a  diminished  par  Taloe. 
Tlie  difference  in  ralue  between  the  old 
shares  and  the  new  was  made  good  bj 
issuing  the  bonds  of  the  oonsolidatod 
company  for  that  amount.  These  bonds 
it  was  held,  represented  p«it  of  tfw 
original  capital  of  the  inTestmeot,  and 
nnst  be  deemed  capital. 

A  similar  conclusion  was  reached  in 
Vinton^ 8  Appeal f  09"'<x>  though  it  aeenia  to 
have  escaped  the  attention  of  the  court 
that  a  portion  of  the  property,  the  pro- 
ceeds of  which  wore  in  dispnte,  had 
been  bought  with  the  earainga  of  tha 
company,  and  not  with  iu  capital.  In 
the  court  below  diis  circumstance  was 
dismissed  with  the  remark  that  **  when 
profits  are  used  to  extend  enterprises  of 
this  kind  they  become  capital,"  bat  the 
soundness  of  this  doctrine,  in  view  of 
the  eases  already  dted,  may  be  doubted. 
On  principle  it  would  seem  that  the  por- 
tion of  the  fund  representing  earnings 
should  be  distributed  as  a  bonns  de- 
clared out  of  earnings  would  hnve  been. 
The  principle  above  laid  down  is  not, 
however,  without  an  exception.  It 
sometimes  happens  that  a  company  is 
incorporated  for  the  express  pnrpose  of 
buying  property  with  its  capital,  im- 
proving it  and  subsequently  selling  it  at 
an  advance.  In  snch  cases  the  proceeds 
of  sales  of  property,  which  have  con- 
stituted part  of  the  capital  of  the  com- 
pany are  frequently  on  hand,  and  divi- 
dends from  such  funds  *'are  the  ordi- 
nary ones  and  the  principal  ones  whidi 
the  company  may  be  expected  to  make  :" 
Reed  v.  I/ead,  6  Allen  174.  Such  divi- 
dends have  therefore  generallj  been 
considered  income:  Balck  r.  BaUti^ 
10  Gray  402. 

The  sum  received  by  an  insvrance 
company  from  a  foreign  government 
under  a  treaty  as  compensation  for 
losses  occasioned  by  that    gOTenunent 
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a&d  nntaiiMd  bj  the  compM^,  it  to  be 
oonudered  u  income,  and  dividends  de- 
clared oat  of  Aich  fand  will  be  diKtribnted 
■ecordtngly  :  Harvard  CoUege  t.  Amory, 
9  Pick.  446.  The  same  doctrine  applies 
vhere  the  fund  in  question  has  been 
prodneed  bj  the  sale  of  patent  rig^bts 
and  patterns,  the  property  of  a  mann- 
factoring  corporation  :  Harvard  CiUUgt 
T.  Jutortff  npfa» 

IV.  CJpfMms  to  saftserAs  to  iVsv  iSEodb. 
— ^Wfaen  a  corporation  oflTers  to  its  share- 
holders the  option  of  snbscribing  to  new 
stock,  such  stock  often  heoomes  at  once 
in  the  hands  of  the  snbscribers,  either  by 
reason  of  the  existence  of  a  snrplns  fund, 
bj  reason  of  the  bosiness  prospects  of 
the  corporation,  or  fur  some  other  canse, 
worth  far  more  than  the  amount  ex- 
pended for  its  purchase.  For  the  same 
reason  the  option  to  subscribe,  if  sold  in 
die  market,  will  of^en  realize  a  consid- 
erable snra.  Where  such  an  option  is 
offered  during  the  existence  of  a  life- 
tenancy,  the  Tslue  of  the  new  stock 
abore  what  is  paid  for  it,  or,  what  is 
the  same  thing,  the  proceeds  of  the  sale 
of  the  option  to  subscribe  to  such  stock, 
has  sometimes  formed  the  subject  of 
fitigation  between  life-tenants  and  re- 
maindermen. In  Massachusetts,  such 
sums  are  held  to  be  properly  capital. 
"The  right  or  privilcf^)  to  take  new 
shares  in  a  corporation,",  said  Bioelow, 
C.  J.,  "is  a  benefit  or  interest  which 
attaches  to  stock,  not  as  profit  or  income 
derived  from  the  prosecution  of  the  cor- 
porate business,  but  as  inherent  in  the 
shares  from  their  rery  creation.  *  *  * 
It  is  an  originid  incident  or  attribute 
pertaining  to  each  share — a  right  to  a 
larger  participation  or  ownership  in  the 
capacity  of  the  corporation  to  earn 
profits,  and  not  the  gain  or  income  itself 
actually  earned  by  the  corporation.  In 
this  riew  the  ralno  of  the  right  must  be 
regarded  as  capital  :*'  Aikm$  ▼.  Atbree^ 
IS  Allen  859. 

In  Pennsjlvania — ^the  only  other  state 
in  which  the  question  has  arisen — the 
YOL.  XXX«~50 


cases  hftTe  been  soch  as  to  render  it  im- 
possible to  lay  down  any  broad  principle 
as  a  guide  for  future  litigation.  In 
Witthank'9  Appeal^  14  P.  F.  Smith  256, 
it  was  held  that  **  ilie  price  brought  by 
the  sale  of  the  subscription  right,  and 
the  premium  of  the  subscribed  stoek, 
were  an  incidental,  and,  in  one  seuse» 
an  accidental,  profit,  following  the  own- 
ership of  the  old  stock,  as  the  product 
of  an  adTantage  belonging  to  it,"  aad 
it  was  therefore  aooounted  income. 

This  case,  howerer,  is  of  little  or  no 
▼alne  as  a  precedent,  because  it  entirely 
omits  mention  of  a  circumstance  which, 
owing  to  the  subsequent  line  of  decision, 
must  ineritably  enter  as  an.  element  into 
erery  future  litigation  npon  the  point. 
That  drcnmstancc  is  the  cause  of  the 
value  Of  the  option.  That  canse  may 
be,  as  has  been  already  said,  either  tiM 
existence  of  accumulated  profits,  a  con- 
fidence in  the  prosperity  and  manage- 
ment of  the  corporation,  or  both  of  these 
circumstances  combined.  The  former 
circumstance  alone  was  considered  in 
Ma99*t  Appeal^  2  Norris  264.  Here,  at 
the  time  the  option  was  offered  there 
was  on  hand  a  large  amount  of  accumu- 
lated profits.  It  did  not  appear  when 
those  profits  were  earned.  The  market 
value  of  each  share  of  stock  above  par 
immediately  before  that  period  happened 
to  be  precisely  equal  to  its  per  cent,  of 
the  accumulations  then  on  hand.  Every 
stockholder  being  given  the  right  to  pm*- 
chase  as  many  of  the  new  shares  at  par  as 
he  had  of  the  old,  the  effect  was  to 
double  the  number  of  shares  the  valoe 
of  which  was  enhanced  by  the  aoeumn- 
lated  fond.  Hence,  each  old  share  was 
diminished  in  value  above  par  by  half ; 
while  each  new  share  immediately  on 
its  creation  assumed  a  value  above  what 
was  paid  for  it  of  the  same  amount. 
This  latter  value  corresponded  of  conne 
to  the  value  of  the  option  to  subscribe  to 
that  share  when  put  upon  the  market. 
It  was  held  that,  under  the  drcnm- 
stances,  the  proper  course  was  to  con- 
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sider  the  proceeds  of  these  options  as 
capital,  as  in  tliis  way  the  corpus  of  the 
estate  would  bo  retained  intact  at  pre- 
cisely the  value  it  hod  had  iinmcdiatclj 
prior  to  the  offering  of  the  option. 

Both  circumstances  which  (pye  rise 
to  the  valoe  of  options  were  considered 
in  the  recent  case  of  UMle't  Appeal^ 
supra.  Here  there  was  a  fund  of  ac- 
cumulated profits  on  hand,  all  of  which 
had  been  earned  prior  to  the  incep- 
tion of  the  life-tenancy  in  the  stock. 
The  new  shares  were  offered  at  par, 
each  subscriber  to  pay,  in  addition,  a 
sum  equal  to  the  par  value,  which  sum 
was  to  be  added  to  tlie  surplus  of  the 
company.  The  sum  realized  from  the 
sale  of  the  option  to  subscribe  to  each 
new  share  was  greater  than  the  decreased 
percentage  of  accumulations  to  that  pro- 
portion of  old  shares  in  right  of  which 
such  new  share  was  issued.  It  was  con- 
tended on  behalf  of  the  life-tenant  that 
out  of  tliat  sum  sufficient  should  be  cap- 
italized to  make  up  the  decreased  per- 
centage of  the  accumulations  to  the  old 
shares  to  what  it  had  been  at  the  time 
of  the  inception  of  the  life-tenancy  in 
the  stock,  and  that  the  rest  should  be 
distributed  as  income.  But  the  court 
held  otherwise.  The  value  of  the  op- 
tions, tliey  said,  was  based  upon  the 
right  of  the  new  shares  to  an  equal  par- 
ticipation in  whatever  extra  value  the 
old  stock  might  have  attained  eitlier  by 
reason  of  •the  accumulations,  the  business 
prospects  of  the  corporation  or  otherwise. 
In  other  words,  the  value  of  those  options 
was  simply  a  part  of  the  entire  value 
above  par  attained  by  the  old  shares. 
The  ownership  of  the  proceeds  of  the 
options  was  therefore  to  be  determined 
solely  by  the  ownership  of  the  value 
of  the  old  shares  above  par.  If  this 
was  capital,  the  proceeds  of  the  options 
was  capital.  If  it  was  income,  the  pro- 
ceeds of  the  options  was  income. 

Here  that  portion  of  the  value  of  the 
old  shares  above  par,  derived  from  aocu- 
uolations  alone,  clearly  arose  prior  to 


the  iheeption  of  the  life-tenancy  in  the 
stock,  the  aocumolationa  having  all  been 
earned  before  that  period.  An  eztia 
ralue  was  also  presumed  to  have  arisen 
from  other  causes  before  that  tine,  no 
change  in  the  actual  value  of  tlie  stoek 
having  been  shown  to  have  oocnired 
daring  the  life-tenancy.  The  entire 
value  of  tlie  old  stock  abore  par  was 
therefore  said  to  have  accrued  prior  to 
the  inception  of  the  life-tenancy  in  the 
stock.  But  this,  on  the  theory  of  jErrrp's 
Appeal,  supra,  constituted  that  valve 
capital.  The  proceeds  of  the  optiona 
were  Uierefore  properly  to  be  considered 
capital,  and  were  so  decreed. 

The  decision  in  this  case  ia  by  no 
means  satisfactory.  The  principle  npoB 
which  it  depends  is  substantially  that  of 
Earp*s  Appeal,  already  cited,  and  dke 
doubts  as  to  the  soundness  of  that  prin- 
ciple before  expressed  might  here  be 
reiterated.  It  would  seem,  too,  thai 
certain  very  important  considerations 
were  entirely  overlooked  by  the  coort. 
The  proceeds  of  the  options;  or,  in 
other  words,  the  -value  of  the  new  stock 
above  what  was  paid  for  it,  did  not  de- 
pend wholly  upon  the  antecedent  ralne 
cf  the  old  stock  above  par.  A  portion 
of  that  value  resulted  from  the  right  of 
the  new  stock  to  share  ratably  with  the 
old  in  the  addition  to  the  snrplna  pro- 
duced by  the  payment  by  each  subscriber 
thereto  of  the  extra  sum  equal  to  the  par 
value.  But  of  this  fact  the  court  took 
no  notice. 

Other  difficulties  might  be  suggested. 
The  very  fact  of  increasing  the  capital 
may  in  itself  have  communicated  an  en- 
hanced value  to  the  new  stock  in  com- 
mon with  the  old,  and  so  have  raised 
the  price  of  the  option.  Or  perhaps  that 
price  was  enormously  enhanced  by  some 
temporary  and  wholly  artificial  *'  boom" 
in  the  market.  The  increase  of  ralne 
brought  about  by  such  causes  would 
seem  to  be  clearly  in  the  nature  of  profit 
accruing  during  the  life-tenancy,  and 
thoidd  hare  been  considered  inoone. 
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No  opportmltj  WM,  howcTer,  afforded 
to  determine  whether  any,  and.  if  any, 
how  much,  of  the  value  of  the  option 
was  attribatable  to  such  causes.  The 
whole  of  that  raluc  waa  deemed  to  arise 
out  of  the  former  raliie  of  the  old  shares, 
and  was  distributed  accordingly. 

The  only  rule  that  can  safely  be  de- 
duced from  BiddU^a  Appeal  as  obtaining 
in  Pennsylrania  is  as  follows :  Where-  ^ 
ever  an  option  to  sobscribe  to  new  stoek 
is  olTered,  and  the  ralnc  attained  by  the 
old  stock  aboTe  par  is  shown  to  have 
remained  unaltered  from  the  time  of  the 
inception  of  the  life-tenancy  in  the  stock 
down  to  the  offering  of  the  option,  then 
the  value  of  the  new  stock  above  what 
b  paid  for  it,  or  the  proceeds  of  the 
option  to  subscribe  to  it,  will  be  deemed 
capital.  But  if,  on  the  other  hand,  the 
total  ralue  of  the  old  stock  above  par 
can  be  shown  to  have  been  caused  by 
the  accumulation  of  a  fund  or  from  other 
drcunntances  arising  since  the  inception 
of  the  lifc-tenaacy  in  the  stoek,  then  the 
Talne  of  the  new  stock  above  what  la 


paid  for  it,  or  tlie  proceeds  of  the  option 
to  subscribe  to  it,  will  be  deemed  in- 
come. I 

Where  the  value  of  the  old  stock  above 
par  lias  been  caused  by  reaM>n  of  aci*u- 
mulations  or  otlier  circum^tanocs  hap- 
pening partly  prior  and  partly  subse- 
quent to  the  inception  of  the  life-tenancy 
in  the  stock,  the  value  of  the  new  stock 
above  what  is  paid  for  it,  or  the  proceeds 
of  the  option  te  subscribe  to  it,  would 
seem,  on  principle,  to  be  properly  dis- 
tributable to  capital  and  to  income  pro- 
portionately. How  the  necessary  com- 
putation will  be  made  remains  yet  to  be 
decided.  In  Mot$*a  Appeal  the  question 
was  evaded,  because  the  exact  period 
when  the  accumulations  were  earned 
was  not  shown,  and  the  total  proceeds 
of  the  options  were  accordingly  awarded 
arbitrarily  to  capital.  But  the  day  is 
not  far  distant  when  the  question  will 
have  to  be  faced.  Tlie  test  of  market 
values  has  been  most  properly  repudi- 
ated.   What  test  will  be  adopted  f 

Lawxbmob  Lbwu,  Jm. 


United  State$  Cireuit  Court.    JSaitem  DiHriet  of  Pennsylvania. 

NORRINOTON  r.  WRIGHT. 

Under  a  contract  for  5000  tons  of  rails  to  be  shipped  in  about  equal  quantities  in 
February  and  four  succeeding  montlis,  the  whole  to  be  delivered  by  August  1st,  the 
purchaser  may  rescind  on  failure  to  ship  the  stipulated  quantity  in  February. 

A  severable  contract  may  be  severed  for  the  purpose  of  enforcing  rights  as  they 
aocrue,  but  a  party  in  default  cannot  insist  on  its  being  treated  as  severed  to  avoid 
a  right  to  rescind  for  non-performance  of  any  one  portion. 

Partial  perfonnance,  accepted  and  retained  in  ignorance  of  any  default  of  the 
seller  as  to  the  residue,  does  not  prevent  the  right  of  rescission  for  such  residue 
wh/tJk  the  contract  ftimishes  an  exact  measure  of  compensation  for  the  partial  per- 
fonnance. 

Motion  to  take  off  nonsuit.    The  action  iras  assumpsit  on  the 

following  contract : 

''Philadelphia,  Jannary  19th  1880. 

Sold  to  Messrs.  Peter  Wright  &  Sons,  for  account  of  Messrs.  A. 

NorringtQD  k  Co.^  London,  5000  tons  old  T  iron  rails,  for  ship* 


396  VOBRIHOTOK  v.  WKIGHT. 

ment  from  a  EaropeaD  port  or  ports  at  the  rate  of  about  1000  tons 
per  month,  beginning  February  1880,  but  whole  contract  to  be 
shipped  before  August  Ist  1880,  at  9^5  per  ton  of  twentj-two 
hundred  and  forty  pounds  custom-bouse  weight,  ex  ship  Fhila- 
delphia.  Settlement  cash,  on  presentation  of  bills  acconpaaied 
by  custom-house  certificates  of  weight.  Sellers  to  notify  bnyen 
of  shipments,  with  vessels  named,  as  soon  as  known  by  them. 
Sellers  not  to  be  compelled  to  replace  any  parcel  lost  after  ship- 
ment. Sellers,  when  possible,  to  secure  to  buyers  right  to  name 
discharging  berth  of  vessels  at  Philadelphia." 

Three  counts  set  out  the  contract  and  averred  performance  in  its 
terms,  u  e.,  a  shipment  of  about  1000  tons  in  January,  Febmary, 
&c.,  with  averment  of  arrival,  tender,  and  refusal  to  aeoept.  The 
fourth  count  it  was  admitted  was  not  proved. 

On  the  trial,  the  plaintiffs  proved  shipments  were  made  in  Feb- 
ruary, 395  tons ;  March,  897  tons ;  April,  1349  tons ;  May,  1099 
tons ;  June,  991  tons ;  July,  306  tons. 

The  895  tons  shipment  arrived,  was  delivered,  and  paid  for. 
In  May,  before  the  arrival  of  the  other  cargoes,  the  defendants, 
having  ascertained  the  amounts  that  had  been  shipped  in  Febraary 
and  March,  thereupon  gave  notice  of  rescission,  and  declined  to 
accept  any  shipments  as  they  arrived  and  were  tendered. 

It  appeared  that  defendants  at  the  time  of  receiving  the  first  cargo 
did  not  know  of  plaintiffs  default  in  making  the  shipments. 

At  the  close  of  the  plaintiffs*  case,  the  court,  McKsNNAH  and 
Butler,  JJ.,  being  of  opinion  that  defendants  had  the  right  to 
rescind  the  contract,  plaintiffs  elected  to  suffer  a  nonsuit,  with  leave 
to  move  to  take  it  off.     The  present  motion  was  then  made. 

Samuel  Dickson  and  «7.  C.  BulUtty  for  the  motion. 

R.  (7.  McMurtriCy  contra 

• 

The  Judges  delivered  oral  opinions  as  follows : 

Butler,  J. — To  justify  an  allowance  of  the  motion  we  most  be 
convinced  that  our  ruling  at  the  trial  was  wrong.  We  are  not  so 
convinced.     The  motion  must,  therefore,  be  dismissed. 

For  myself,  however,  I  may  say  that  I  regard  the  point  as  in- 
volved in  serious  doubt ;  not  so  much  when  considered  on  general 
principles,  as  when  viewed  in  the  light  of  modem  decisions.  The 
right  to  rescind  a  contract  for  non-performance  is  a  remedy  aa  old 
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u  the  law  of  contract  itself.     Where  the  contract  is  entire — ^in- 
divisible—the right  is  unquestioned.     The  undertakings  on  the 
one  side,  and  on  the  other,  are  dependent,  and  performance  by  one 
party  cannot  be  enforced  by  the  other  without  performance,  or  a 
tender  of  performance,  on  his  own  part.     In  the  case  before  us  the 
contract  is  *•  severable."  '  But  to  say  it  is  "severable,"  does  not 
advance  the  plaintiffs'  argument.     A  ''  severable"  contract,  as  the 
language  imports,  is  a  contract  liable  simply  to  be  severed.     In  its 
origin,  and  till  severed,  it  is  entire — a  single  bargain,  or  transac* 
tion.     The  doctrine  of  severableness  (if  I  may  be  allowed  to  coin 
a  word),  in  contracts  is  an  invention  of  the  courts,  in  the  interests 
of  justice,  designed  to  enable  one  who  has  partially  performed,  and 
is  entitled  on  such  partial  performance  to  something  from  the  other 
side,  to  sustain  an  action,  in  advance  of  complete  performance — as 
where  goods  are  sold  to  be  delivered  and  paid  for  in  parcels,  to 
enable  the  seller  to  recover  for  the  parcels  delivered,  in  advance  of 
completing  his  undertaking.     But  this  equitable  doctrine  should 
not  be  invoked  by  one  who  had  failed  to  perform,  for  the  purpose 
of  defeating  the  other's  right  to  rescind,  and  thus  to  protect  him- 
self against  the  consequences  of  his  own  wrong.     As  against  such 
a  party  the   contract  should  be  treated,  and  enforced,  as  entire. 
To  say,  therefore,  that  the  contract  is  "severable,"  does  not,  I 
repeat,  advance  the  argument.     To  render  the  plaintiff's  position 
logical,  it  is  necessary  to  take  a  step  forward,  and  hold  that  such  a 
transaction  (it  would  not  be  accurate  in  this  view  to  call  it  a  con- 
tract), constitutes  several  distinct,  independent  contracts.     Then, 
of  course,  it  follows  that  a  failure,  as  respects  one  of  several  suc- 
cessive deliveries,  affords  no  right  to  rescind  in  regard  to  those  yet 
to  be  made.     And  this  step,  after  much  apparent  doubt  and  hesita- 
tion, the  English  courts  have  taken.     It  was  the  necessary  out- 
growth of  the  decision  in  Simpson  v.  Orippen,  which  overruled 
Hoare  v.  Rennie.     In  our  own  country  the  cases  are  inharmonious, 
and  the  question  unsettled.     After  a  careful  examination  of  what 
has  been  said  on  the  subject,  I  shall  not  be  surprised  if  the  courts 
here  finally  adopt  the  present  English  rule,  and  thus  substitute 
compensation   in  damages  for  the  remedy  by  rescission  to  the 
extent  there  done.     I  say  this,  however,  not  because  I  think  it 
wise  to  adopt  this  rule,  but  because  of  an  apparent  leaning  in  that 
direction. 
The  question,  however,  as  here  presented^  is  properly  for  the 
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Sapreme  Coart,  to  which  I  hope  it  may  be  carried,  and  the  role 
thus  be  settled. 

McKennan,  J. — I  concur  even  more  decidedly.  I  am  not 
satisfied  that  the  weight  of  the  opinions,  even  in  England,  is  with 
these  decisions.  So  &r  as  this  country  is  concerned  it  cannot  bo 
said  there  is  any  sach  rale.  I  have  snch  donbt  of  the  justice  of 
the  rule  that  I  am  not  willing  t4>  take  this  step  forward.  It  ia 
more  respectful  to  remit  this  to  the  Supreme  Court,  and,  therefore, 
I  do  not  feel  disposed  to  take  the  adyanced  step. 

1       Motion  dismissed. 


As  will  be  seen  by  the  opinionfl  in 
die  principal  cue,  great  doobc  was 
ezperienoed  bj  the  coart  as  to  the  cor- 
rectness of  the  decision  airived  at. 
This  doalit  was  tlie  natnnd  resnit  of 
the  conflict  of  autlioritj  upon  the  point, 
a  conflict,  however,  gcncrallj  more  ap- 
parent than  reiil.  The  question  is  one 
of  great  interest,  and  its  proper  determi- 
nation is  of  the  hi<;hcst  importanoe  to  the 
commercial  and  mercantile  world.  In 
dcliverin;^  the  opinion  of  the  comt  in 
UrfffH  T.  Smith,  3  Watts  SSS,  the  late 
Chief  Justice  Ginsoiv  began  bj  sajring : 
**  Previous  to  the  decision  of  Boom  t. 
iTyrr,  I  II.  Bl.  27.1  (note  a),  it  seems 
to  have  been  taken  that  nothing  less 
than  entire  performance  of  a  mutual 
corenant  would  entitle  a  party  to  his 
action  for  a  breach  on  the  other  side. 
In  that  cai!«,  however,  a  more  reason- 
able and  jnst  mle  was  adopted,  bj 
which  a  mutual  or  dependent  coTenant 
which  goes  but  to  a  part  of  the  consid- 
eration on  both  sides,  and  whose  breach 
may  be  compensated  in  damages,  is  to 
be  treated  exactly  as  if  it  were  separate 
and  independent.  This  is  distinctly  the 
principle,  and  lias  been  established  by  a 
train  of  dcc^isions  both  in  England  and 
this  country  wliidi  it  is  unnecessary  to 
quote."  The  case  of  Boone  r.  Eyre, 
iupra,  WAS  this  :  Plaintiff  conveyed  to 
defendant  the  equity  of  redemption  of  a 
plantation  in  the  West  Indies,  together 
with  the  stock  of  negroes  upon  it,  in 


consideration  of  500/.,  and  an  aanatty 
of  ISO^.  for  life,  and  eoTenanted  tet  ke 
had  a  good  title  to  the  plaatstioOy  vas 
lawfully  pysessed  of  tha  iwgioct,  asA 
that  the  defendant  should  quietly  cujoy. 
The  defendant  coTcioanted  that,  die 
plaintiir  well  and  tmly  perfbrvdng  aD 
and  eTetythtng  therein  eoBtained  on  his 
part  to  ha  parfonned,  dia  deftBilaBit 
would  pay  the  annuity.  The  action 
was  covenant,  the  breach  assigned  being 
the  non-payment  of  the  annuity.  Flea, 
that  the  plaintiff  had  no  good  title  to  die 
negroes  to  coiiTey.  I^emmrer  to  die 
plea,  and  judgment  thereoa  lor  the 
plaintifl^,  upon  the  principle  recited  in 
Liffffei  T.  SmUhf  M9n«;  Lord  ICasa- 
nsLD  pithily  remarfciBg,  dial  to  hold 
otherwise  would  umke  die  fiulura  of  die 
plaintiflTs  property  in  one  negro  a  bar  to 
the  action.  So  that  it  results  from  this, 
that  recovery  can  be  had,  even  on  con- 
tracts in  consideration  of  performaaeey 
when  the  part  broken  on  one  side  does 
not  go  to  the  entire  consideratioD.  Bat 
where  covenants  are  mutually  depend- 
ent)  the  one  upon  the  other,  there  must 
be  performance  by  one  party  before  suit 
can  be  maintained  for  a  breach  by  the 
other.  Bndagt  v.  Coit,  1  Wms.  Saun- 
ders (Sir  £.  T.  Williams's  ed.)  54S,  is  a 
strong  example  of  the  same-tendency,  diat 
is,  to  hold  either  party  bonnd  to  a  perfbna- 
ance  of  his  part  of  the  contract  unless  he 
can  s1k>w  the  absolnte  interdependence 
of  the  two  covenants  or  contracts.     So, 
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IB  FhikeryiU  t.  Walton,  8  Taunt.  576, 
where  tlie  contract  was  a  charter  party 
between  s\ng  owners  and  freigiitcrs,  and 
the  ship  owner  covenanted  to  take  on 
bo^rd  six  pipes  of  brandy  at  Havre,  and 
therewith  proceed  to  Terceira,  and  there 
take  cm  board  a  ca»^  of  fmit  or  other 
goods,  as  the  frcij^hters  might  think  fit, 
and    proceed  to  London  or  Bristol  as 
ought  be  ordered  by  the  freighters,  and 
there  make  a  true  and  right  delivery  of 
the  fruit,  and  the  freighters  covenanted 
to  pay  freight  for  the  fhiit  and  brandy, 
the  freight  of  the  brandy,  &c.,  to  be 
taken  out  in  frnit  at  Teroeira,  and  gnar- 
anteed  the  ship  a  full  cargo  home,  it  was 
held  tliat  the  agreement  to  take  brandy 
to  Tereeira  was  not  a  condition  prece- 
dent, but  a  distinct   and   independent 
covenant.    And,  the  action  being  against 
the  freighters  for  not  patting  on  a  fnU 
cargo  at  Tereeira,  the  owners  having 
averred   generally  performance,  a  de- 
morrer  to  the  declaration  was  overruled. 
llus  eaae  is  an  instructive  example,  and 
the  arguments  of  counsel  show  deariy 
what  was  at  that  time  the  understanding 
of  the  profession  upon  the  point.     In 
support  of  the  dcmarror,  Lbxs,  Sorjt., 
argued,    that  an   averment  of  general 
performance  was  not  enough ;  that  the 
defendants  would    have    been    able  to 
barter  the  brandy  for  the  return  cargo  of 
fruit,  bat  that  they  were  unable  to  get  the 
full  cargo  because  of  the  plaiutiiT  *s  fail- 
ure.    He  was  asked  by  Dallas,  C.  J., 
the  awkward  question,  whether,  if  tite 
plaintiff  had  omitted  wilfully  to  get  more 
than  five  tierces  of   brandy  when '  he 
might    have    had    six,    tlic    defendant 
(*'  plaintiff "  in  the  text,  but  evidently 
a  mistake)  would  have  been  discharged  f 
It  was  answered,  that  tlicn  the  plaintiff 
must  have  averred   tliat  no  more  was 
to  be  had.     Vaughav,     Serjt.,  contra^ 
justly  pronounces    this    unsound,    and 
says  that  if  the  delivery  of  the  brandy 
was  a  condition  precedent,  the  carrying 
of  five  instead  of  six  tierces  would  not 
suffice,  and  the  plaintiff   could  not  re- 


cover. He  cites  Storrr  v.  f7.irr/oH,  3  M. 
&  8.  3()8,  a  very  nimlnpiuti  chm*.  In 
reply,  LKNSf  SiTJt.,  mlniitu-d,  ihiit  if 
the  lioniewanl  voyap?  did  not  grow  out 
of  tlic  <Mitward  vuyii;;i%  tiic  defendant 
must  fuii,  and  fail  lie  did.  Tlie  law  was 
clearly  exfionndcd  in  n  sliort  opinion  by 
Dallas,  C.  J.,  and  tlie  di)rtrine  therein 
laid  down  is  said  to  have  all  the  weight 
which  some  of  tlie  gn*otesit  nanes 
in  Westminster  Ilall  can  give  it.  8ee 
also  tlic  opinions  of  Lawrekcb  and 
Lb  Blastc,  JJ.,  in  GiazebrooL  v.  IVootf- 
rmr,  8  T.  K.  366,  a  case  very  aiialogoos 
to,  and  somewhat  stronger  titan,  fbcAer> 
gUi  V.  IValioH  is  Stortr  v.  Gordon^  supra. 
Numerous  otiier  cases  might  be  men- 
tioned. Tlie  principle  enunciated  in 
Foiherffill  v.  Ha/loM  is  familiar  to  all 
the  early  decisions,  and  was  affirmed 
with  a  few  apparent  exceptions,  until 
tlie  case  of  Hoare  v.  livnuie,  &  U. 
&  N.  19 ;  B.  c.  SO  L.  J.  (Ex.)  73, 
which  is  a  very  important  ca^e,  and 
deserves  careful  consideration.  The 
case  was  this:  Defendants  bought  of 
plaintiffft  CG7  tons  of  Swedish  iron,  said 
iron  to  l)c  shipped  from  Sweden  in  the 
months  of  June,  July,  Anpist  and  Scp- 
temlicr,  in  aliout  equal  portions  each 
month,  at  a  fixed  price  per  ton  delivered 
in  London.  Plaintiff  shipped  only  SI 
tons  iu  June,  which  arrived  in  July. 
Defendants  refused  to  accept  the  iron, 
and  gnvc  notice  of  rescission,  and  the 
plaintiff  then  brou^rht  suit  upon  tlie  con- 
tract. It  Mos  held  by  the  wliole  court 
that  the  defendants  had  the  right  to  re- 
scind. No  autlioiity  is  cited  by  any  of 
the  learned  barons  in  support  of  their 
opinions,  and  only  one  or  two  cases 
mentioned,  and  the  greatest  light  thrown 
upon  tlie  decision,  is  from  a  remark  of 
Pollock,  B.  (L.  J.,  39  Ex.  77)  :  "  Tlic 
question  is  coic  of  law  for  the  court  under 
all  the  circumstances  of  the  case,  but 
where  parties  have  made  an  ogreement 
the  court  ought  not  to  make  another 
agreement  for  them  merely  because  of 
laxitv  in  tlic  terms  of  the  afireement." 
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Ceruinly  it  was  a  case  in  wliich  tte 
plainfiir  was  entitled  to  boft  little  con- 
sideration ;  his  first  sliipment  had  been 
;prossly  incomplete  and  had  arriTed  late, 
and  be  bad  made  no  offer  or  tender  of 
the  sobseqoent  monthly  shipmrnts.  It 
must  alio  be  remembered  that  the  action 
was  fur  a  refusal  to  accept  the  incom- 
l^ete  first  shipment,  and  it  migfat  rerj 
reasonably  be  nrged  that  while  an  incom- 
plete shipment  in  June  wonid  not  excuse 
the  defendants  from  accepting  a  proper 
shipment  in  Julj,  yet  they  could  not  be 
compelled  to  accept  a  portion  of  any  one 
emirg  shipment.  Moreorer,  as  noticed 
in  I>>eeth  r.  Burr,  ui/ni,  a  shipment  of  so 
small  a  portion  might  haTe  been  con- 
sidered a  complfte  breach  by  antidpi^ 
tion.  Iloare  v,  Jtwims,  siynv,  howerer, 
oven  with  its  peculiar  drcumstaucesi 
•lid  not  find  faTor  with  the  courts  in 
subsequent  cases.  In  JamumtkM  t. 
Young,  32  L.  J.  Q.  B.  395,  Cbomv^ 
Tov,  J.,  says,  in  diflferently  deciding  an 
analogous  case,  that  in  Bbaro  t.  Rmme, 
the  court  must  huTe  eonsidered  time  as 
<A  the  essenee  of  tht  contract.  And  this 
is  indicated  by  the  teaarfc  of  Pollock, 
C.  B.,  quoted  si^pra.  In  Simpam  t. 
Crippin^  L.  R.,  9  Q.  B.  14,  where  the 
facts  were  very  similar  to  those  in  Jfoore 
V.  Rennie,  that  caee  was  practically  oTer- 
mled,  the  judges,  IkJkCKBUBv,  Hbllob 
and  Lc8H,  decUring  themselves  unable 
to  understand  it ;  LtrsB,  J.,  saying,  as 
above,  that  time  must  have  been  con- 
sidered of  the  essence  of  the  contract. 
And  in  Freeth  v.  Bmrr,  L.  R.,  9  C.  P. 
908,  the  court  says  that  Hoare  v. 
Rennie,  is  to  be  anpported  on  the 
{ground  that  there  was  a  prospective 
abandonment  of  the  contract  by  the 
plnintifTff.  The  action  of  the  court  in 
tVeeth  V.  nurr.  Shows  how  well  satisfied 
its  mcmhors  were  of  the  general  rule. 
The  question  came  before  them  thus  : 
At  the  trial,  before  Brett,  J.,  he  di- 
rked a  verdict  for  the  plaintiff,  subject 
to  the  defendant's  right  to  move  for  a 
nonsuit,  if  the  conrt  were  of  opinioB 
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eording   to  the   Em^ish    pmct 

iee,  the 

dsAndant  then  took  n  rale  au 
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were,  that  a  qnantily  of 
to  be  delivenJ  in  two 
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I,  to  be  paid  lor  two 
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Dompleted  foe  six  nwntnatf 
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Ramie  was  dted  and  argned  froto  at 
length  fay  the  other  aide*    haft4  Oms- 
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certainly  entitled  to  very 
In  Rtptr  V.  Jtkmtm,  L.  B.,  8  C.  P. 
167,  179,  Simptom  t»  Or^pim  is  con- 
sidered as  settling  the  lew.  Even  die 
easto  which  reoognise  /laare  t.  i?«nnts, 
of  wnMn  Bwtmfptm  ▼•  frtirasms,  I*.  R., 
7  Ex.  199,  is  one,  do  so  npo 
cincnnistanees  of  Aa  euse^ 
the  true  rule,  nanwiy,  that  In  rnnstj 
the  iatmtim€€  tha  parties  as 
from  the  contract  mast  gsnrsra. '  It 
would  be  useless  to  tonMp^  aritesMM 
in  England.  Tha  grsnl  vci^t  a#  an- 
thoii^  there  is  dearly  against  iha  rala 
adopted  in  the  prindpal  case.  A  Tasy 
recent  case,  however,  Bmtdk  T.  JMIer, 
L.  R.,  7  Q.  B.  Piv.  99,  is  undonhtedly 
an  authority  the  other  way;  tfiis  de- 
dsion  is  so  important  aad  extraordi- 
nary, that  it  deserves  careful 
tion.  The  defendant,  in  October 
sold  to  the  phdntiif  9000  tone  of  p^ 
iron,  to  be  delivered  in  Hovaaiber 
1979,  or,  *' equally  in  November, 
December  and  January  next,"  at  fdL 
per  ton.  Plaintiff  failed  to  take  any 
iron  in  November,  but  daiassi  Iha 
December  and  January  ddiverlea.  H» 
defendants  declined  to  make  the  two  last 
deliveries,  and   gava  aotioa  that  Asy 
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considered  the  contract  canoelled  by  die 
plaintilTs  failure  to  take  the  NoTember 
delirpry.  It  was  held,  reversing  the 
court  below,  that  the  defendant's  refusal 
was  justifiable.  From  this  judgment, 
Brbtt,  L.  J.,  disscntt.  The  contract, 
as  stated  by  Baoallbt,  L.  J.,  is  sus- 
ceptible of  three  constructions  :  I.  That 
relied  on  by  the  pUtntifTs,  that,  unless 
he  elected  to  take  all  in  November,  the 
contract  was  for  equal  portions  in  three 
nMmtha.  2.  That  relied  on  by  the  de- 
fendant, that  the  plaintiir  was  bound  to 
make  Us  election  in  November,  and 
oonuBunicate  it  to  the  defendant,  In 
order  that  the  defendant  might  be  able 
to  deliver  the  whole  or  one-third,  as  the 
ease  might  he,  in  that  month.  3.  An 
alternative  suggestion  by  the  defendant, 
that  the  plaintiff  was  to  take  the  whole 
SOOO  tons  in  November,  unless  he  gave 
notice  to  the  defendant  that  he  elected  to 
have  the  cargo  delivered  in  three  equal 
portions.  BnAMWSLLand  Bauaixbt, 
L.  JJ.,  concur  in  holding  the  second 
view  of  the  contract  to  be  the  true  one, 
and  that  in  that  or  the  third  view  the 
plaintiff  had  no  case.  But  for  the  sake 
of  argument,  they  take  the  plaintiff's 
eonstniction,  and  even  then,  following 
Hoare  t.  BmnU^  their  judgment  ip  the 
same;  Lord  Bramwill  admits,  how- 
eter,  as  the  authorities  compel  him,  that 
if  the  feoomd  delivery  and  not  ibtjirgtf 
had  been  refused,  there  would  have  been 
no  right  to  rescind.  He  goes  on  to  say 
somewhat  monmfnlly,  "  Suppose  the 
November  delivery  would  have  been  a 
profit  to  the  defendant,  tnd  the  De- 
cember and  January  deliveries  a  loss, 
why  is  he  to  bear  the  loss  and  have  no 
security  that  be  will  get  the  profit? 
This  reasoning  would,  nib  doubt,  apply 
where  there  is  part  perfonvanoe,  but 
then  there  is  no  help  for  it.  It  is  asked \ 
whether  every  trilling  breach  of  contract ) 
is  attended  with  this  consequence.  I 
know  not.  But  666  tons  out  of  SOOO 
are  not  a  trifle."  He  concludes  with 
the  remark,  that  in  such  a  case  the  buyer 
Vol.  XXX.— 51 


does  not  buy  any  parcel  of  666  tons,  any 
more  than  where  a  suit  of  clotlirs  is  sold 
there  is  a  separate  sale  of  coat,  waistcoac 
and  troni»ers.  The  vigorous  and  logical 
dissent  of  Bbbtt,  L.  J.,  will  repay 
careful  perusal.  And  tlie  rrliolc  case, 
carefully  read,  will  be  seen  to  be  against 
the  principal  case,  the  concluding  re- 
mark of  Lord  Justice  Bbamwell,  just 
quoted,  evidencing  the  entirely  erroneous 
view  held  by  him.  Surely  it  requires 
no  argument  to  show  the  difierenoe  be- 
tween the  purchase  of  trousers,  coat  and 
vest,  together  forming  a  saaf,  and  the 
purchase  of  iron,  as  in  the  principal 
case,  or  even  in  Himck  v.  MmUer^  where, 
the  plaintiff^s  position  was  weaker. 
Hoare  v.  /Zouim,  the  rdianoe  of  the 
court,  has  been  said  to  have  the 
'^weight  of  authority  largely  opposed 
to  it"  in  the  notes  to  CMer  v.  /bawU 
(RV8SEI.L,  Q.  C,  arg.,  L.  R.,  7  Q.  B. 
I).  97).  See,  also,  15  Am.  L.  Rev. 
687,  for  the  true  ground,  we  may  say 
the  only  ground,  on  which  Homek  v. 
MuUer  can  be  sustained,  namely,  that 
of  prospective  refusal,  or  complete  breach 
by  anticipation. 

Coasing  now  to  this  side  of  the 
Atlantic,  we  find  it  stated  by  Mr.  Par- 
sons (S  Contracts  *517)  that,  ''If  die 
part  to  be  performed  by  one  party  con- 
sists of  several  distinct  items,  and  the 
price  to  be  paid  by  the  other  is  a|^K)r- 
tioned  to  each  item  to  be  performed,  or 
is  left  to  be  implied  by  law,  such  a 
contract  will  generally  be  held  severable ; 
«  •  *  but  if  the  consideration  to  be  paid 
is  8in«;le  and  entire,  the  contract  will  be 
held  to  be  entire^  although  the  subject 
of  the  contract  may  consist  of  several 
distinct  and  wholly  independent  items." 
This  statement  has  been  judicially  ap- 
proved in  several  cases,  and  it  is  con- 
ceived to  be  a  veiy  correct  presentation 
of  the  law. 

The  rule  plainly  deducible  from  the 
Pennsylvania  cases  is,  that  a  partial 
failure  to  perform  any  part  of  a  con- 
tract will  not  deprive  a  party  of  the 
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right  to  recoTcr  for  work  already  done 
under  it,  or  fur  the  refusal  of  tlic  other 
party  tu  continue  if,  unless  the  breach  is 
one  wliicii  goes  to  tlie  entire  consideratiun, 
and  it  is  erident  that  the  contract  would 
not  bare   been  entered    into  except  in 
ricw  of  complete  performance.     It  ia 
uoC  the  multiplicity  of  items  in  a  contract 
which  determines  its  severable  or  non- 
screrablc  character  ;  bat  it  is  its  nbjedt. 
It  has  been  lield  very  frequently  and 
with  great  reason,  that  the  effect  of  a 
breach  of  a  severable  contract  may  be 
set  off  by  the  defendant  in  suits  like  the 
^principal  case,  and  deducted  from  the 
damages    recovered,    as    such    breach 
would  manifestly  give  him  a  right  to 
soe.      But  this  is  altogether  different 
from  preventing  a  party  to  a  contract- 
from  recovering  at  all  for  work  already 
done,  or  which  he  has  offered   to  do, 
under  the  contract.    No  one  is  injured 
by  this  rule.     The  whole    intent  and 
purpose  of  the  law  in  cases  of  this  kind 
is    to    do    exact  justice    between    the 
parties;   and  if  the  loss  occasioned  by 
the  partial  failure  can  be  recouped  by 
the  defendant,   there  can   be  no  con> 
ceivable    reason  for  allowing    him    to 
escape  performance  of  his  part  of  the 
contract.      The  case    of    Gbermyer    t. 
yicKol»f  6  Binn.  159,  is  an  early  illus- 
tration of  the  point  in  Pennsylvania. 
In  that  case  there  was  a  lease  of  a 
mill,  Tt'ith  a  covenant  on   the  part  of 
the    lessor    to    ptit    up    improvements. 
The  improvements  were  not  put  up,  hut 
the  rent  of  tlic  mill  was  recovered  never- 
theless— the  failure  did    not   go  to  the 
whole    consideration.      The    defendant 
was  allowed  to  set  off  his  loss  by  the 
non-erection  of  the  improvements.     The 
dislike  to  the  idea  of  the  exoneration  of 
one  party  by  the  partial  failure  of  the 
other,  is  strongly  instanced  in  lAgget  v. 
Smith,  3  Watts  3.31,  where  the  plaintiff* 
had  agreed   to  build  a  warehouse  and 
use  certain  mortar  in  its  construction. 
Sfortar  was  not  used  according  to  the 
contract,  but  it  was  held  that  this  did 


not  constitute  an  entire  defence  to  an 
action  on  Me  amtract,  but  that  the  de- 
fendant miglit  set  off*  whatever  damage 
he  had  sustained.     Of  the  later  cases, 
Skmm  T.  Bcdine,  10  P.  F.  Smith  182,  is 
instructive.    The  contract  was:    "We 
accept  your  offer  for  800  tons  coal  at 
#«.ISi,  per  ton  of  S240  pounds.     Cod 
to  be  delivered  as  sent  for  daring  die 
mondw    of    August    and    September. 
Should  we  be  unaUe  to  get  all  away 
by  close  of  September,  it  is  understood 
yoa  can  keep  on  wharf  or  bring  down 
later,  as  you  prefer,  as  much   as  900 
tons.'*     One  cargo  was  delivered  under 
this  contract,  and  payment  therefor  de- 
numded  and  refused.    The  defendaati 
then  declined  delivering  any  more  eoni, 
•ad   the    plaintiff*    then    broogbt   salt 
oo  the  contract.    The  defendnats   re- 
quested the  court  to   charge  that  the 
plaintiff^s  default  in  not  paying  czcBied 
tiiem  from  further  delivery.    This  vas 
declined,  on  the  ground  tliat  the  eoa- 
sideration  was  entire,  and  there  was  bo 
sereranca    in   it,    and,    therefore,    the 
plaintiff*  was  really  in  no  4cfanh.    Ua- 
less  considered    carefully,  this  ceee  is 
liable  to  grave  misinterpretatioa.     ]| 
would  seem  to  decide  that  Hvenibie 
tracts  may  be  rescinded,  and  not 
oontracts,  whereas  the  reverse  is 
tainly  more  nearly  true  as  a  geaeril 
proposition.    It  will  be  obeerred  that 
Skinn  v.  Bodine  was  almost  the  conTerae 
of  the  principal  case.    Instead  of  a  suit 
for  a  refusal  to  accept  part  pcrfonaancc 
of  the  contract  on  one  side,  it  was  a  suit 
to  recover  damages  for  failure  to  con- 
tinue performaniv  on  the  other.    The 
defendants  claimed  to  rescind.     Under 
Withen  v.  Reynolds,  2  B.  &  Ad.  882, 
the  plaintifl^s  conduct,  had  the  coatract 
been  sevcii^le,  would  have  amoaated  to  a 
complete  breach  by  anticipation,  which, 
as  noticed  in  Freeihy.  Durr^  tupra,  gives 
the  right  to  rescind  oven  such  contracts. 
But  as  the  contract  was  entire,  there 
being  no  evidence  of  scTeraoce  in  the 
payments,  there  was  no  tMreach  by  iIm 
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plaiDtiflT  and,  of  conrec,  the  dcfendaats 
were  liable.     The  ease  is  very  far  from 
deciding  that,  had  there  been  a  Hcverahlc  . 
contract,  and  onlf  a  failure  to  make  one 
pajrmcnt,  not  a  proxpective  refusal  to  pay 
at  all,  the  defendants  would  have  been 
excaned  from  farther  performance.    This 
is  shown  to  be  the  true  meaning  of  the 
case  by  the  subsequent  rulings  of  the 
same  court.     In    Lucetco   Oil   Co.   r. 
Brewer,  16  P.  F.  Smith  352,.  Parsons' s 
statement  of   the    law  is  approringly 
cited.     A  very  strong  case  is  Morgan  ▼. 
MeKtt,  37  P.  F.  Smith  228.     Defend- 
ants bought  4000  barrels  of  oil  from  the 
plaintiffs,  and  eiglit  similar  papers  of  the 
same  date  were  exerutcd  to  them,  each 
fbr  the  delivery  of  500  barrels  a  month, 
cash  on  delivery.      Plaintiffs,   on    de- 
mand, refused  to  deliver  the  oil  on  one 
of  the  appointed  days.     The  defendant,  - 
on  the  next 'day  for  delivery,  gave  notice 
of  rescission  on  the  ground  of  the  pre- 
Tioos  defiiult.    It  was  held    that    the 
plaintiff*  might  recover  fur  the  refusal  of 
die  defendant  to  accept  and  pay  for  tbe 
oil    subsequently  tendered    at  the  ap- 
pointed times.     Mr.  Justice  Williams, 
in  delirering  the  opinion  of  the  court} 
pronounces  the  contract  lieyond  question 
sererahle,  and  says  that  the  plaintifi'^s 
failure  to  deliver  once  did  not  exonerate 
the  defendants  from  accepting  and  p^y-, 
lug  for  the   future  deliveries,  and  did 
not,  per  se,  end  the  contract,  though  it 
doubtless  gave  the  defendants  a  right  to 
reooap  whatever  loss  the  breach    had 
occasdoned  them,  and  continues :  "If  it 
gare  defendants  a  right  to  rescind,  they 
should    have  exercised    it   promptly," 
and  decides  against  them  on  the  ground 
diat  at  all  events  they  had  waited  too 
long.     No  matter  what  the  contract,  if 
the  defendants  intend   rescinding,  they 
Aust  act  promptly.    It  will  be  observed 
that  the  learned  judge  does  not  decide  in 
express  terms  either  for  or  against  the 
right  to  rescind  ;  but  it  is  conceived  that 
the  implication  is  against  it.     Eren  if 
a  contract   is   entire,  there   must  l>e 


reasonable  diligence  in  exorcising  tbe 
riglit  of  rcjicission.  And  i  f  the  delay  were 
the  sole  reason  for  the  decision,  the  conrt 
were  at  useless  pains  to  show  the  con- 
tract severable.  The  true  meaning  of 
the  opinion  is,  that  a  partial  failure  of 
performance  by  one  party  does  not,  in 
such  cases,  release  the  other  porty  from 
his  obligations.  See,  also,  the  remarks 
of  lir.  Justice  Tkuhkbt,  in  Scott  v. 
Kittanning  Coal  Co.,  8  Norris  232,  238. 
Graver  v.  Scott,  30  P.  F.  Smith  88, 
clearly  indicates  that,  in  the  absence  of 
proof  of  tbe  interdependence  of  the  parts 
of  such  a  controct,  it  will  be  considered 
severable,  and,  therefore,  a  breach  will 
not  excuse  the  otiier  party  from  further 
performance.  See,  also,  Stoddart  v. 
SuM,  5  Binn.  355.  Quiglet/  v.  De 
Haas,  I  Norris  267,  decides  that  contracts 
of  this  nature  are  prima  facie  severable, 
but  that  where  it  can  be  shown  tlmt  such 
was  not  the  intention  of  the  parties,  they 
will  be  construed  entire. 

Cases  in  other  states  bear  out  the 
same  doctiinc.  Wc  may  refer  in  New 
York  to  Snook  v.  Fries,  19  Barb. 
818.  The  agreement  was  for  the 
manufacture  of  several  thousand  bricks 
during  the  season  of  1853,  at  so  much 
per  thousand,  to  be  paid  for  as  fast 
as  burned.  After  burning  one  kiln, 
plaintiff  deliberately  abandoned  the 
contract,  and  sued  for  what  he  had 
done.  The  defence  was,  that  the  con- 
tract had  been  abandoned;  it  was  held 
that  this  did  not  end  it,  but  tliat  the 
defendants  might  bring  a  cross  suit. 
So  that  while  the  contract  subsists, 
either  party  may  recover  upon  it  for 
performance,  and  by  necessary  implica- 
tion for  an  offer  to  pciform,  being  in 
turn  liable  to  account. in  damages  for 
partial  or  defective  performance.  So, 
in  Swijl  v.  Opdyke,  43  Barb.  274,  where 
the  agi-eement  was  by  parol  for  twenty- 
two  bales  of  blankets  expected  to  arrive 
in  two  shipments,  of  eight  and  fourteen 
respectirely.  Seven  bales  arrived,  were 
delivered,  and  siut  was  brought  for  their 
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value.  The  plaintifT  recovered.  The 
contraf*t  was  held  to  he  wverahle,  and  it 
was  said  that  to  jnstify  the  other  con- 
struct iun  the  inference  most  be  unmis- 
takable— it  would  impose  on  the  plain- 
tiflTalietivyfVirfeiturc.  And  in  Tafmage 
V.  White,  3  Joncf*  &  Spencer  218,  wa 
flod  the  following  lanprua^re  :  **  If  one 
order  three  parcels  of  goods  at  a  certain 
price,  and  one  be  sent  and  accepted,  he 
cannot  refuse  to  accept  the  otliers,  it 
stamps  the  contract  as  §meral  for  each 
paree!.^*  This  principle,  which  it  is 
conceived  the  cases  abundantly  bear  out, 
is  in  direct  conflict  with  the  principal 
case.  It  clearly  sliows  that  the  contract 
there  was  **  several  for  each  parcel/' 
for  by  its  very  terms  it  is  just  such  a 
contract.  The  various  shipments  were 
to  be  severally  aooapted  and  paid  for. 
In  Tipton  v.  Fnimm',  SO  N.  Y.  483, 
Jndge  Dairio,  in  delirering  die  opinion 
of  the  coort,  said:  ''The  position  that 
one  who  has  violated  a  contract  on  his 
part,  cannot  recover  for  the  breach  of 
any  of  his  stipulations  by  the  other  party 
cannot  be  sostaincd."  Ha  then  dis- 
tinfrnishes  cases  where  the  consideration 
is  evidently  entire  in  the  minds  of  the 
parties,  and  further  remarks :  '*  The 
law  no  donbc  intends  to  discourage  peo- 
ple from  breaking  their  enf^Hi^nients, 
bnt  this  is  not  ipeneraUy  acoonsplislMd  by 
visitini;  them  with  a  penalty  beyond  the 
damaiECs  sustained  by  the  pnrty  injured.*' 
See,  aim),  in  New  York,  I^titridtfe  v. 
Gitdermeiitter^  1  Keyes  93.  Ptr  Let  r. 
Bedff,  13  Hun  89;  Skkd$  v.  RUiwrn, 
14  Wend.  897. 

The  law  in  Masaachnsetts  is  well  illus- 
trated hv  the  two  cases  of  Newtm  v.  Win* 
c4esrfl^,  16  Gray  808,  and  Winchettfr  v. 
Nfwimj  8  Allen  498.  The  same  parties 
were  concerned  in  both  cases.  The  facts 
ware  as  follows :  On  87th  May  1857,  the 
pUintiflT,  in  the  fin»t  eaae,  agreed  witk 
the  defendant,  in  writing,  to  deliver  all 
the  oak  timber  standing  on  certain  wood 
lots  prior  to  April  1st  1838,  at  |8  per 
cord.    Payments,  six  montfas  after  de- 


livery.    By    an    endorsement   on    liie 
agreement,   the    plaintiff,   in    Febrnary 
1858,  at  tlic  defendant's  request,  agreed 
to  postpone   until  April    Ist   1859,  the 
delivery  of  ail  the  timber,  "excepting 
what  is  now  put  on  cars,  being  four  car 
loads,   and   about   ten   cords  at   liari- 
borough  depot,  which  is  subject  to  the 
depot  master's  order  for  delivery,"  and 
also    *<  about     thirty-five    cords    cnt." 
The    four    car  loads,   Ac.,   were  duly 
delivered,  and  in  October  part  of  tke 
price  was  paid.    None  of  the  rart  of  the 
lumber  was  ever  dcKveped.    The  anit 
was  bronght  in  Febmary  18§9,  to  re- 
cover the  balance  of  the  prieie  of  tke 
delivered    lumber.     The  defence 
tlutt   wMliing  was   due  mtil    all 
ddirered.    The   conrt    tlmngiit 
wise,  and  gave  jndgmem  for  the  plai 
tiff,   holding   Chat  the  origtad 
oontract  waa  WTcrad  by  tha 
mam.    In  the  sacond  eaaa,  the 
of  the  parties  was  rerened.    Before  Ae 
oommenccment  of  tiie   former    actkm, 
Winchester  had  notifted  Newton  that  he 
wonid  pay  no  more  nntil    the  entire 
eoDiraoC  waa  foMlled.     After  reeainng 
this  refosal,  Newton  ddiTerad  no  mora 
tanhar,  and    the    pteaant   action    wna 
brought  to  recorer  for  his  foilnre  to  4» 
BO.     The  judgment  waa  for  the 
the  eonn  holding  that  the 
serarad  as  before.    It  waa  mitk  indie 
opinion  of  the  eonrt  thai,  "  In  regard  to 
each  portion  a  distinct  liability  attnrhed 
to  the  parties."    The  doctrine  of  Wkk^ 
en  T.  ReynoUhy  was  shown  to  be  that 
of  prospective  refusal,  and  il  waa  said, 
Anally,  that ''  The  refoaal  to  ynj  for  the 
timber  that  had  bean  deUrered  on  Octo- 
ber 1st  1858,  did   net  operate  to 
charge  the  other  pnity  frotohis 
to   deliTar   timber   April    Ist    ltft9." 
And   in  the   opinion  of  the    eonrt  in 
UttMr  T.   Brmley,   8t   Picfc.   459^40, 
there  ia  a  verj  clear  iiidiention  that  anchj 
a  contract   is  pramieally  made  np  an 
several  and  diatinct  agreementa. 
In  Maine,  tfat  eiaa  of  DmmdY. 


NORRINGTOM  v.  WRIGHT. 


405 


ard,  80  Me.  258,  cited  br  the  defeti<Unt 
in  the  principal  case,  demanda  ipecial 
attention.  JUm  defendanu  agreed  to 
deliver  to  the  plain tilf  all  the  ice  at 
certain  places  at  so  much  per  ton. 
Payment,  #500  on  the  execation  of  the 
contract,  to  be  applied  in  payment  for 
the  last  ioe  received.  Balance,  one- 
half  in  thirty,  one-half  in  sixty  days. 
Or,  if  any  of  the  ice  was  taken  away 
sooner,  cash  on  delivery.  The  *'  sixty 
days'*  payment  not  having  been  made, 
both  before  and  after  it  fell  due  the 
defendants  refused  to  deliver  any  more 
nnlesa  paid  cash  for  it.  Part  of  the  ice 
reoiaining  undelivered,  the  plaintiff  sued 
on  the  contract  for  damages.  The  jndg- 
meiit  was  for  the  defendant,  on  two 
grounds :  1.  That  they  had  a  right  to 
insist  on  ca^h  payment,  and  were  not 
boand  to  continue  delivering  when  it 
was  refoscd.  2.  That  even  if  they  had 
by  their  fonner  deliveries  waived  this 
rigfaty  the  plaintiflT,  to  be  entitled  to 
exact  performance  of  the  residue,  should 
have  paid  the  price  within  sixty  days  as 
agreed.  The  case  is  so  plainly  dis- 
tingnishable  from  the  principal  case 
that  extended  comment  is  unnecessary. 
In  th|  first  place,  it  is  very  queationable 
whether  the  contract  was  not  entire ; 
and  in  the  second  place,  by  its  very 
terms,  payment  was  to  be  cash  on 
delivery,  or  absolute  within  a  certain 
time  ;  and  there  was  no  evidence  of 
willingness  on  the  part  of  the  plaintiff 
to  pay  in  either  way.  So  in  Hainea  v. 
Twdcer^  50  N.  H.  309,  where  the  judg- 
ment  was  put  upon  the  express  ground 
that  the  refusal  to  accept  the 'malt  Was 
unqualified  and  a  clear  renunciation  of 
the  contract :  in  tlie  course  of  its  opinion, 
the  court  says:  '*If,  on  the  trial,  the 
jury  should  find  that  the  refusal  of  the 
defendants  did  not  amount  to  a  renun- 
ciation of  the  contract  by  them,  and 
that  what  occurred  on  thi*t  day,  together 
with  the  defendant's  previous  conduct, 
was  not  sufficient  to  justify  the  plain- 
tiffs, as  reasonable  men,  in  the  conclu- 


sion that  the  defendants  did  not  intend 
to  fulfil,  and  would  not  do  so,  tlien  it 
would  be  necessary  for  the  pltiiii tiffs  to 
hold  themselves  in  readiness  to  perform, 
and  a  further  perforniAiice  mij^lit,  per- 
haps, have  been  required."  In  7y«m 
T.  £}oe^  15  Vt.  571,  it  ii>  said  that,  "  So 
long  as  a  contract  by  its  term^  remains 
executory,  it  may  be  rescinded,  or  put 
an  end  to,  in  various  ways.  This  may 
sometimes  be  done  in  virtue  of  a  right 
expressly  reserved  to  one  party  alone, 
or  to  each  of  the  parties.  So  the  con- 
tract may  be  subject  to  some  express  or 
implied  condition,  the  non-performance 
of  which  will  annul  it,  at  the  election  of 
the  party  entitled  to  insist  on  the  con- 
dition." See,  also,  in  that  state, 
Keenan  v.  Brown^  21  Vt.  86 ;  GaUmp 
T.  Bwmdl,  Brayt.  191  ;  Ta^  v.  GaU 
Ivp,  8  Vt.  340  ;  Fletcher  v.  Cole,  23  Id. 
114.  So,  also,  in  New  Jersey,  the 
question  of  a  vendor's  right  to  rescind 
was  held  to  depend  upon  whether  a 
contract  is  or  is  not  entire:  Thomfimm 
T.  ConortTf  3  Vrooin  466.  In  North 
Carolina,  there  is  the  case  of  Homesley 
V.  Elhi,  75  N.  C.  564,  where  it  is  said 
that  the  plaintiff  might  have  rescinded  ; 
but  there  was  a  prospective  abandon- 
ment of  the  contract  by  the  defendant. 
In  Alabama,  the  tendency  is  against  the 
principal  case :  Kirkland  v.  Oates,  25 
Ala.  465  :  Drake  v.  Goree,  22  Id.  409, 
415.  And  in  Mississippi,  it  is  held  that 
a  failure  of  a  party  to  comply  with  a 
portion  of  the  stipulations  of  an  agree- 
ment,  is  no  ground  for  a  rescission  of  the 
whole  contract,  so  as  to  deprive  him  of 
rights  secured  to  liim  by  the  other  pro- 
visions contained  in  it,  and  which  are 
wholly  independent  of  those  in  which  he 
has  made  default :  Dtadap  v.  Pttrie,  85 
Miss.  590.  \n  Kentucky,  the  cases  of 
Trimble  v.  Green,  3  Dana  357,  and 
Hewitt  V.  Berryman,  5  Id.  165,  serve 
well  to  illustrate  the  law.  In  the  for- 
mer, a  case  of  condition  precedent, 
where  the  consideration  was  a  cuvemaU 
and  also  a  performance,  it  was  sought 
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to  maintaiii  ihUt  the  performance  not 
going  to  the  entire  consideration ,  hat 
the  oorenant  fonning  part  of  it,  tlie 
failure  to  perform  mi^ht  be  roooupcd  in 
damages.  But  this  ticw  was  not  satis- 
factory to  the  court. .  It  was  held  that 
the  performance  was  a  condition  pre- 
cedent to  recovery,  and  that  without  it 
in  such  cases,  there  conld  only  be  a  re- 
ooTcry  where  tlie  defendant  had  received 
some  benefit  which  it  would  bo  inequita- 
ble to  allow  him  to  retain  ;  and  Ihrdaffe 
T.  CoU,  or  rather  the  notes  to  it,  the 
court  criticises  and  disapproves.  But 
in  Hewitt  t.  Berrgman^  there  was  one 
contract  containing  several  stipolattons, 
and  the  following  language  is  nsad  by  the 
court:  " Though  the  eontracft  between 
Hewitt  and  Felix  is  one  and  entkn 
[^s  word  is  not  used  technically  here], 
it  contains  several  distinct  and  inde- 
pendent covenants  on  the  part  of  ^ach, 
which  are  not  made  to  depend  upon  the 
performance  of  the  whole  of  the  cove- 
nants in  the  entire  contract,  on  either 
side."  It  is  added,  that  if  suit  had 
been  brought  for  the  breach  of  one  stipu- 
lation, it  surely  would  not  be  contended 
that  the  plaintiff  must  aver  performanee 
of  all  bis  part  of  the  contract.  All  that 
is  necessary  is  the  performance  of  what 
relates  to  the  particular  act  in  <|nestion. 
Ae  Iowa  eaaes  are  to  the  same  effiBct : 
D9mI  v.  Muiott,,9  Iowa  409 ;  liaDanUU 
T.  Whiimey,  M  Id.  60.  Rabtom  r. 
Bohn,  27  Minn.  333,  846,  closely  re- 
sembles Dwmd  V.  Howardf  aupra^  and 
serves  to  explain  it,  as  above.  Nothing 
conld  be  more  explicit  than  the  language 
of  the  court  in  Sawyer  v.  BaUroad  Cb., 
IS  Wis.  403.  It  is  not  necessary  to 
recite  the  facts  of  that  case ;  they  are 
not  in  point,  although  the  question  under 
discussion  was  involved. .  The  eonrt 
says  :  "Was  such  delivery  and  reedfC 
of  payment  a  waiver  of  the  oonditioa  of 
payment  down  for  the  first  hundred 
barrili  aeeording  to  agreement  f  Did 
the  pkintUf  tiiereby  ratify  the  entfre 
■i  that  kaeMU  not  after. 


wards  rescind  as  to  the  one  hundred 
barrels  of  which  Mr.  Tilton  had  thus 
obtained  wrongful  possession  f  *  *  *  I 
think  the  plaintiff'  waived  notto  of  Ms 
legal  rights  (arising  out  of  the  wrongftd 
delivery  or  taking  of  the  first  one  km- 
drod  barrels).  I  think  so,  bomase  I 
think  the  agreement  divisible.  It  was 
for  the  sale  of  300  barrels  of  flonr  at  |8, 
m  lots  of  100  barrehi,  cash  on  ddivery. 
h  woe  m  legal  •ff'ect  the  $awu  ae  jjT  Aere 
had  heem  three  amiraetB  for  the  mdt  ami 
delivery  of  one  kendred  barreie  afjhar 
mdL  Sec,  also,  in  tiw  same  stain,  and 
to  the  same  effect,  Gcoderim  r.  HerriU. 
13  Wis.  659.  The  court  said  in  AUea 
▼•  MeEfbbem,  5  Mich.  434,  '« When  n 
pnr^  fiiils  to  comply  snbstnntinDy  widi 
hii  agreement,  naless  d  tt  lyparftenlls, 
te  rale  if  wdl  settled,  Aat  ha  CM  not 
ine  upon  the  agreoBent  or  neover  npoo 
itntalL"  And  in  Mms ▼.  Atrw,  » 
GiL  lt7>  H  was  held,  tet  dm  pwtini 
IhihBn  of  performanee  of  a  anvwahls 
eotttnetdid  not  entitle  the  odier  pniy 
ton  nacissioBof  IhewMa 
pnrts  of  it  might  be  lesi 
wnie  entin  in  themselves.  (San  ypw 
tS6-7.)  And  it  has  been  held  in  M^y 
caMS  besides  those  alreni^ciled,  l|il  n 
eontract  of  this  kind  is  praeiienUy 
np  of  seTcral  distintet  ■g'lfiHiim  : 
■mn  T.  AdboN,  t  Bnecd  463 ;  CUs  t. 
OUwswda,  4  Col.  17 ;  Mtre  t.  BvmH, 
40  Cal.  191 ;  iMy  T.  BoKard,  41  Ifi. 
444  ;  Zmmms  t.  Baak  ef  AnrisUft',  10 
Ohio  St.  927  ;  Keamedy  v.  StkmmrtE,  19 
NcT.  299 ;  Duyam  y.  Amdermm,  99  Md. 
367.  An  important  point  to  be  obeerred 
is,  that  where  the  eontraet  is  serenble, 
teoovery  is  allowed  on  the  etmrwef,  not 
on  a  qmaaiMm  valebat.  As  to  when  tim 
latter,  an  implied  oontmet,  can  be  anad 
upon  in  sudi  cases,  tliere  seema  tn  be 
some  little  differences  emqpg  the  anthoii- 
ties,  but  the  rule  may,  probably,  la 
stated  as  follows :  Where  the  eonliacl 
is  entire,  and  a  benefit  has  been  received 
under  it,  if  one  party  break  it  he  may 
still  reooTer  on  n  gngnluamafstaf ,  n  new 
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coatnd  being  implied  from  tbe  reten- 
CioB  of  tbe  benefit,  and  the  measure  of 
daoiafres  being  no  longer  tlie  original 
eontract  prioe.  The  original  contract  is 
destfo/ed  bj  the  breach ;  bat  this  is  not 
tme  of  a  severable  contract,  and,  there- 
fore, the  recovery  is  upon  the  contract 
itaelf.  As  to  pumium  vaUbat,  sec  cases 
•IraMlj  eit0d,  and  Ug^ii  v.  Smik,  S 
Watta  XSl.  Also,  iiotes  to  Cutitr  v. 
PmeUf  S  8m.  Lead.  Cas.  18.  It  only 
remains  to  notice  the  few  eases  which 
sustain,  or  seem  to  sustain,  tlM  principal 
case.  They  kn  BradUf  v.  A7a^,  44  111. 
339 ;  Cailw  v.  TotnoM,  t6  N.  T.  217  ; 
SmOk  V.  LewiM,  40  Ind.  98,  and  King 
Philip' »  MUU  V.  Slater,  12  K.  I.  82. 
Tlw  first  case,  carefaily  read,  will  be 
seen  to  have  been  one  of  prospective 
refinal.  Tbe  terms  were  cash  on  de- 
livery of  each  parcel,  and  the  vendee 
accepted  a  parcel  and  refused  to  pay 
cash  for  it ;  and  this  refosal  was  based 
■pon  a  daiB  to  set  off  damages  caused 
by  a  pravioos  defaalt  of  the  vendors. 
So  that  it  was  a  denial  of  tiie  obligation 
to  pay,  and  comes  within  the  principle 
of  Wiiken  .v.  Reynolds,  vis.,  that  of 
breach  by  anticipation.  Besides,  a  late 
ease  in  die  same  state,  dteided  last  year, 
denies  in  express  terms  the  right  to 
rescind  in  snch  cases  :  IJitne  v.  Kltuey, 
9  Brad.  App.  168 ;  s.  c.  Id.  190. 

Samtk  V.  Laoit  was  clearly  an  entire 
oontractt  so  held  by  the  court,  and  for 
that  reason  decided  as  it  was.  The 
opinion  of  the  court  plainly  implies  that 
had  the  contract  been  several  the 
result  would  hare  been  different.  The 
i^Jed  of  the  contract  was  single,  and  the 
fiict  that  there  were  separate  items  was 
wholly  unimportant. 

Colfia  V.  Tobias  is  an  admirable  in- 
stance of  the  role  that  the  intention  of 
the  parties  is  to  govern.  The  contract 
was  for  the  delivery  of  a  .Certain  quantity 
of  bottles  from  time  to  time,  the  vendees 
being  manufacturers  of  medicine.  Either 
party,  on  foilnre  to  perform,  was  to  pay 
a  forfeit.     Nothing  was  said  as  to  the 


time  of  payment,  but  from  the  evidence 
it  appeared  that  it  was  to  Ix*  oftcr  all  the 
deliveries  were  maite  (p.  22^).  It  was 
lield,  that  the  evident  intention  of  the 
parties  was  that  the  contract  should  be 
performed  iu  terms,  as  it  was  doubtless 
made  by  defendant  with  a  view  to  his 
requirements  iu  business,  i.  e.,  bottling 
his  medicine.  The  suit  mas  for  a 
single  delivery,  and  tlmt  imperfect, 
and  the .  court  said,  that  conceding 
it  to  bo  a  series  of  separate  contracts, 
the  delivery  being  incomplete  could 
not  be  recovered  on.  The  referee 
and  court  below  had  lield  that  there 
were,  practically,  several  contracts,  and 
as  a  general  proposition  they  were  sup- 
ported fully  in  this  by  Seymomr  v.  Dapisy 
2  Sand.  8.  C.  239 ;  Deming  v.  Kemp, 
4  Id.  147.  The  last  page  of  the  court's 
opinion  (p.  223)  is  very  instructive,  and 
shows  the  way  in  whidi  this  particular 
contract  was  regarded,  namely,  that  it 
was  one  in  wliicli  the  parties  evidently 
contemplated  full  performance. 

Lastly,  the  case  of  A7r^  PhOip's  Mills 
V.  Slater,  is  directly  in  point,  and  is 
entirely  in  accord  with  the  principal  case. 
But  it  is  supported  only  by  Hoare  v. 
Remrnie,  supra,  itself  unsupported,  and 
the  court  says  in  the  course  of  its  opin- 
ion :  *'Butit  is  difficult  to  reconcile 
the  cases,  especially  the  older  ones,  to 
our  notions  of  justice."  The  learned 
court  might  well  have  substituted  "im- 
possible" for  "difficult."  Other  cases 
might  be  cited  in  conformity  with  the 
authorities  ^ircn  above ;  but  it  will 
suffice  to  refer,  in  concluding  the  question 
of  authority,  to  the  instructive  opinion 
of  the  court  in  The  Maryland  Fertilizing 
Co,  V.  Lorentz,  44  Md.  218,  and  to  the 
brief  of  argument  for  the  appellees  in 
the  same  case. 

And  now  as  to  the  wisdom  of  the  rule 
that  the  decided  weight  of  authority  seems 
to  establish,  namely,  that  rescission  will 
not  be  allowed  of  the  whole  contract  ex- 
cept where  the  breach  goes  to  the  entin» 
consideration.     It  is  a  familiar  principle 
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of  Uw,  that  forfeitures  are  never  favored. 
And  there  can  certainly  be  no  clearer  in- 
stance of  forfeiture,  than  the  kws  of  «n  en- 
tire bargain  because  of  a  breach  which  has 
no  real  eflect  but  upon  a  snail  part  of  it. 
It  Is  really  quite  impossible  to  draw  any 
Talid  distinction  between  an  agreenent 
like  that  in  the  principal  case,  where 
there  were  to  be  soocessiTo  delireries, 
separately  and  independently  paid  for, 
and  a  series  of  distinct  agreenwnts  on 
different  piocee  of  paper..  As  noCioed 
before,  each  little  agreement  is  eompleM 
in  itself,  and  may  be  rescinded  for  a 
breach  which  destroys- it ;  but  to  enforae 
a  forfeiture  of  all  the  similar  agree- 
ments  for  a  breach  of  one  is  to  extend  to 
forfeiture  the  greatest  pomiUe  fiiTor.  It 
b  perfectly  competent  for  parties  to 
embrace  in  their  contract  an  ezpreH 
provision  for  rescission,  and  this  is  very 
freqnently  done.  But  it  is  certainly  not 
oonsonaat  with  the  established  policy  of 
the  law  to  mpl^  a  condition  precedent, 
the  breach  of  which  shall  work  a  IbrieitBre 
hr  beyond  the  damage  caosed.    What- 


ever damage  such  breach  does  caoee,  the 
iigured  party  must  of  coarse  be  com- 
pensated for;  and  that  is  all  he  can 
reasonably  ask.  Few  contractors  wil- 
liilly  nq^lect  to  cany  ont  their  contracts.' 
It  wonld  bo  the  worst  possible  policy. 
Bat  in  largo  undertakings  of  thie  kind 
mmvoidable  accidents  are  apt  to  oocar, 
and  it  wonU,  as  it  seema  to  me,  be 
monstrous  to  make  a  sligfit  deviatiflB 
from  exact  performaaee  an  opportnnitj 
for  the  other  party  to  annal  the  baigain 
at  his  pleasure.  To  mplg  snch  inmnlioB 
it  to  credit  the  venders  with  most  n»- 
bnsinesslike  rashnem.. 

It  is  impossible  to  deny  dw  logie  of 
the  c^iinioo  in  the  principal  ease.     It  is 
eertainiy  more  aeenrale   to  call 
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tracts;**  bat  as  has  been  well 
there  is  no  magic  in  words.  And  it  is 
conceived  that  principle  and  the  anthori- 
ties  will  hardly  warrant  the  Supreme 
Court  in  sustaining  the  decisioB. 

Luoiva  8.  hAMvmwru, 
Philadelphia. 


Superior  Court  of  Cook  Coun^^  HUnoii, 
SMITH  •.  BABCLAT. 

Certificates  of  membership  in  the  Board  of  Trade  of  Chicago  are  property,  and 
as  such  are  liable  for  the  debts  of  the  owner  on  a  creditor's  bill  to  subject  them  to 
the  payment  of  bis  debts  ;  and  the  debtor  will  be  restrained  from  dispoung  of  his 
certificate  of  membership,  and  ordered  to  execute  a  Uank  assignment  thereof  to  the 
receiver  appointed  in  the  cause. 

Creditors  bill  against  the  debtor  and  the  Board  of  Trade  of 
Chicago  for  discovery  as  to  the  debtor's  ownership  of  a  certificate 
of  membership  in  the  Board,  and  as  to  the  nature  and  Talae  of 
snch  certificate,  and  for  an  injunction  to  restrain  the  trmnsfer 
thereof. 

The  answers  of  the  defendants  set  forth  that  the  debtor  was  a 
member  of  the  Board  of  Trade  in  good  standing,  and  was  the 
owner  of  a  certificate  of  membership,  which  was  transferable  only 
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in  accordance  with  the  rules  of  the  board;  that  the  market  value 
of  such  certificate,  if  transferable  under  the  rules,  was  about 
$1200,  that  there  were  about  eighteen  hundred  members  of  the 
board  and  a  large  surplus  in  its  treasury.  The  answers  denied 
that  the  certificate  was  subject  to  compulsory  transfer  by  order  of 
the  court,  or  liable  in  any  way  to  the  payment  of  couiplaiuant*s 
debt. 

On  the  hearing,  it  appeared  that  the  fee  for  membership  was 
$5000 ;  that  the  Yalue  of  certificates  was  $4000 ;  that  they  were 
bought  and  sold  on  the  market,  held  on  speculation,  and  hypothe- 
cated for  loans;  that  proper  persons  applying  for  ladmission  to 
membership  were  always  admitted ;  that  certificates  were  held  by 
dealers  and  commission  men  in  the  names  of  their  brokers  and 
employees ;  that  when  lost  they  were  renewed,  and  that  they  were 
frequently  transferred,  the  rules  in  that  regard  being  complied 
with.  The  Act  of  Incorporation,  section  6,  provided  :  **  Said  cor- 
poration shall  have  the  right  to  admit  or  expel  such  persons  as 
they  may  see  fit,  in  manner  to  be  prescribed  by  the  rules,  regula- 
tions and  by-laws  thereof."  The  rules  contained  various  provisions 
for  the  discipline,  suspension,  restoration,  kc,  of  members,  and 
also  contained  the  following : — 

**  Rule  XI. — Section  1.  Any  person  of  good  character  and  credit, 
and  of  legal  age,  on  presenting  a  written  application,  endorsed  by 
two  members,  and  stating  the  name  and  business  avocation  of  the 
applicant,  after  ten  days'  notice  of  such  application  shall  have 
been  posted  on  the  bulletin  of  the  Exchange,  may  be  admitted  to 
membership  in  the  association  upon  approval  by  at  least  ten  (10) 
affirmative  ballot  votes  of  the  board  of-  directors,  and  upon  pay- 
ment of  an  initiation  fee  of  .$5000;  or  on  presentation  of  a  cer- 
tificate of  unimpaired  or  unforfeited  membership,  rluly  transferred, 
and  by  signing  an  agreement  to  abide  by  the  rules,  regulations 
and  by- laws  of  the  association,  and  all  amendments  that  may,  in 
due  form,  be  made  thereto. 

"  Sect.  2.  Every  member  shall  be  entitled  to  receive  a  certificate 

of  membership,  *  *  *  and  if  the  member  in    wli'>sc  name   said 

certificate  stands,  has  paid  all  assessments  due,  and  has  against 

him  no  outstanding,  unadjusted  or  unsettled  claims  or  contracts 

held  by  members  of  the  association,  and  said  membership  is  not  in 

any  way  impaired  or  forfeited,  it  shall,  upon  the  payment  of  ten 

dollars,    be   transferable   upon   the  books   of  the   association   to 
Vol.  XXX.— 51 
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any  person  eligible  to  membership  who  may  be  approved  by  the 
board  of  directors,  after  due  notice,  as  provided  in  section  1  of 
this  rule.  The  membership  of  a  deceased  member  shall  be  trans- 
ferable in  like  manner  by  his  legal  representative.  Prior  to  the 
transfer  of  ever}'  membership,  notice  of  application  for  such  trans- 
fer shall  be  posted  upon  the  bulletin  of  the  Exchange  for  at  least 
ten  days,  when,  if  no  objection  is  made,  it  shall  be  assumed  the 
member  has  no  outstanding  claims  against  him." 

The  form  of  certificate  issued  by  the  board  is  as  follows  : — 

" is  a  member  of  the  Board  of  Trade  of  the  city 

of  Chicago,  in  full  and  regular  standing  at  the  date  thereof.  The 
membership  hereby  represented  is  subjected  to  annual  assessments, 
which  being  paid  when  duo,  it  is  transferable  on  the  books  of  the 
corporation  to  any  person  approved  by  the  board  of  directors  upon 
surrender  of  this  certificate  and  any  current  ticket  of  admission  to 
the  Exchange  rooms  of  the  board  issued  on  account  of  it.  Such 
transfers  may  be  made  in  writing  by  the  party  herein  named,  or 
his  legal  representative  in  form  as  provided  on  the  reverse  hereof." 

Printed  on  the  back  appears : — 

"  For  value  received,  I  hereby  transfer  and  assign  unto  -^— 
,  the  nicniborship  in  the  Board  of  Trade  of  the  city  of 


Chicago,  represented  by  the  within  certificate,  subject  to  the 
rules  and  regulations  of  said  Board  of  Trade,  and  provided  said 
membership  is  found  not  to  be  forfeited  or  impaired." 

The  opinion  of  the  court  was  delivered  by 

Gardner,  J. — As  is  seen,  the  question  presented  is,  whether 
the  membership  of  Barclay  in  the  Board  of  Trade,  represented  by 
his  certificate,  is  property  which  can  be  reached  by  a  creditor  and 
appropriated  in  any  way  to  the  payment  of  his  debt. 

So  fan  the  state  courts  in  Illinois  have  not  passed  upon  the 
question,  and  when  reference  is  made  to  the  precedents  in  other 
courts,  the  decisions  are  not  found  to  be  uniform,  nor  are  they 
numerous.  Taking  them  chronologically,  we  find,  in  1874,  in 
Hyde  v.  Woods.  2  Sawyer  655,  a  case  in  which  both  parties 
seemed  to  assume  that  a  membership  in  the  San  Francisco  Stock 
Exchange  was  property,  and  the  struggle  was  over  the  proceeds, 
the  controversy  being  as  to  whether  they  should  go  to  the  creditors 
of  the  member  who  were  members  of  the  Exchange,  as  provided 
by  its  rules,  or  to  his  general  creditors.     The  court  assumed  the 
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view  that  it  was  property,  but  limited  aud  qualified  by  the  con- 
ditions and  provisions  of  the  rules  of  the  Exchange,  which  gave  it 
to  the  creditors  who  were  members  of  that  body,  and  disposed  of 
the  proceeds  accordiugly.  The  case  went  to  the  Supreme  Court 
of  the  United  States,  and  is  reported.  {Hyde  v.  Woods^  4  Otto 
523.)  In  that  court  the  nature  of  the  membership  appears  to  have 
been  discussed,  and  the  court  say :  ^^  There  can  be  no  doubt  that 
the  incorporeal  right  which  Fcpn  had  to  his  seat  when  he  became 
bankrupt  was  property,  and  the  sum  realized  by  the  assignee  from 
its  sale  proves  that  it  was  valuable  property.  Nor  do  we  think 
there  can  be  any  reason  to  doubt  that  if  he  had  made  no  such 
assignment  it  would  have  passed,  subject  to  the  rules  of  the  stock 
board,  to  his  assignee  in  bankruptcy,  and  that  if  there  been  left 
in  the  hands  of  the  defendants  any  balance  after  paying  the  debts 
due  to  the  members  of  the  board,  the  balance  might  have  been 
recovered  by  the  assignee.'*  Farther  on  in  the  opinion  the  court 
again  refers  to  the  membership  as  property,  subject  only  to  the 
conditions  imposed  by  the  rules  of  the  exchange. 

In  1876,  the  question  arose  in  the  United  States  District  Court, 
for  the  Northern  District  of  Illinois,  in  a  bankruptcy  case,  reported 
as  In  re  Sutherland^  6  Bissell  526,  and  Judge  Blodgett  held  that 
a  membership  in  the  Chicago  Board  of  Trade  was  not  property, 
and  did  not  go  to  the  assignee  in  bankruptcy;  that  the  certificate 
"of  membership  conferred  ''no  property  right,"  but  only  "a  mere 
personal  privilege/'  and  likened  it  to  a  membership  in  a  Masonic 
body,  or  a  religious  or  social  organization. 

In  1877,  the  same  question  arose  in  the  Superior  Court  of  the 
city  of  New  York,  in  Ritterbccnd  v.  Baggett^  4  Abb.  N.  C.  67, 
where,  in  a  proceeding  supplementary  to  execution,  in  substance 
like  the  case  at  bar,  and  where  the  claim  was  that  a  membership 
in  the  New  York  Cotton  Exchange  was  not  property  which  should 
go  to  the  receiver,  the  court  held  otherwise,  and  referred  to  Hyde 
V.  Woods,  4  Otto  523. 

In  1880,  in  a  case  not  yet  reported,  but  referred  to  in  10  Central 
Law  Jour.  500,  and  Albany  Law  Jour.  501,  as  Grocers'  Bank  v. 
Murphy^  the  Common  Pleas  Court  of  New  York  city  decided 
exactly  the  opposite  to  the  decision  above  cited  in  the  Superior 
Court  of  that  citv.* 

I  This  rase  was  rcyersed  on  appeal.     See  Dos  Possos  on  Stock  Brokers  91 ;  N. 
Y.  Dailj  Keg.,  llarch  12th  1881. 
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In  1880,  in  two  cases  in  the  Supreme  Court  of  Pennsylvania, 
viz. :  Tlwinpsiun  v.  Adams,  98  Teiui.  JSt.  oo,  and  Pancoattt  v. 
Gowen,  l(i.  i>(),  tliat  court  held  a  seat  in  the  Philadelphia  Board 
of  Brokers  as  '*  not  property  in  the  eye  of  the  law/'  but  a  mere 
^'  license  to  buy  and  sell  at  the  meetings  of  the  board,**  and  not 
subject  to  execution,  attachment  or  gamifehment  at  the  suit  of  a 
creditor.  J  J  t/ tie  v.  Wood$,  is  referred  to,  but  not  regarded  as 
authority  on  the  principal  question. 

In  1^80,  in  the  United  States  District  Court,  for  the  Southern 
District  of  Xew  York,  reported  as  In  re  Ketchunu  1  Fed.  Rep. 
840,  a  case  in  bankruptcy,  in  which  there  was  an  application  for 
an  order  re(|uiring  the  bankrupt,  Ketcham,  to  make  a  transfer  of 
his  seat  in  the  New  York  Stock  Exchange  to  the  assignee  in  bank* 
ruptcy,  or  to  such  person  as  the  assignee  may  procure  as  a  pur- 
chaser, the  court  sustained  the  motion  and  made  the  order. 

The  court,  Cuoate,  J.,  says:  ^^  I  think  the  case  cannot  be 
distinguished  in  principle  from  the  case  of  Gallagher  v.  Lantj 
19  N.  B.  li.  224,  in  which  it  was  determined  that  a  Washington 
market  lease  was  property  that  belonged  to  the  assignee.  As  in 
that  case  the  consent  of  the  city  was  necessary  to  transfer,  so  here 
the  consent  of  a  committee  of  the  Stock  Exchange  is  necessary 
to  a  transfer  of  this  right.  The  seat,  however,  has  an  actual 
pecuniary  vahie,  which  the  rules  of  the  society,  as  interpreted  and 
applied  in  practice,  permit  the  holder  to  realize  by  a  sale  and 
transfer.  There  is  no  practical  difficulty  in  efifecting  a  transfer  of 
this  right  or  interest  for  a  pecuniary  consideration,  subject  to  the 
condition  that  the  debts  of  the  present  holder  to  members  are  first 
paid ;  and  the  right  or  privilege  is  to  all  intents  and  purposes  a 
business  right  or  privilege,  useful  for  business  purposes  only.  I 
see  nothing  in  the  rules  of  the  Exchange  which  renders  it  impossible 
for  the  seat  to  be  disposed  of  by  the  assignee  in  bankruptcy,  with 
the  co-operation  of  the  bankrupt,  subject  to  the  condition  above 
mentioned.  The  equity  of  the  creditors  in  the  matter  is  as  obvious 
as  in  the  case  of  the  market  lease.  This  seat  in  the  board  was 
actually  used  as  a  part  of  the  business  capital  of  these  bankrupts 
as  stockbrokers.  To  suffer  the  bankrupts  still  to  hold  it  virtually 
withdraws  several  thousand  dollars  in  value  of  their  business  assets 
from  tlic  creditors." 

Hyde  v.  Woods,  4  Otto  023,  is  in  no  way  distinct  from  the  one 
under    consideration.     ^^  The   controlling   consideration    is,  as  it 
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seems  to'  me,  that  practically,  and  whatever  its  form  or  incidents 
with  respect  to  other  matters  may  be,  it  is  a  part  of  the  bankrupt's 
business  assets,  or  more  generally,  of  his  property,  which  it  was 
the  primary  design  of  the  bankrupt  law  to  distribute  among  his 
creditors,  and  that  the  peculiarities  which  distinguish  this  from 
other  property  are,  in  view  of  the  evident  purpose  and  scope  of  the 
bankrupt  law,  unessential ;  mere  technicalities — cobwebs — which 
the  law  is  strong  enough  to  break  though.''  [Per  Choate,  J.,  In 
the  matter  of  Ketehum^  iupra."] 

So  far  as  is  disclosed  in  the  reports,  in  all  these  cases  the  pro- 
visions of  the  various  boards  regarding  memberships  and  their 
transfer  were,  in  all  essential  matters,  similar  to  those  of  the 
Chicago  Board  of  Trade,  some  of  them  rather  narrower,  in  that 
transfers  could  only  be  made  to  members  elect,  while,  as  we  have 
seen,  the  provision  of  the  Chicago  Board  makes  them  transferable 
^'  to  any  person  eligible  to  membership,  who  may  be  approved  by 
the  Board  of  Directors,*'  a  distinction,  perhaps,  with  little  practical 
difference. 

As  is  seen,  the  authorities  are  conflicting,  but  it  seems  to  me 
that  the  weight  of  sense  and  reason  is  with  those  which  hold  these 
memberships  are  property. 

An  actual  investment  of  a  large  sum  of  money  is  necessary  for 
their  procurement ;  they  are  available  as  assets,  either  by  sale  or 
hypothecation,  they  are  transferable  by  the  holder,  or  his  legal 
representative  in  case  of  his  decease ;  the  conditions  attending  their 
transfer  are,  practically  easy  of  fulfilment,  and  their  conversion 
into  money,  or  money's  worth,  at  the  will  of  the  holder,  is  a  matter 
of  no  practical  difficulty.  To  hold  them  not  property  is  to  place 
beyond  the  reach  of  the  law  a  large  amount  of  actually  available 
and  convertible  assets  which,  in  almost  any  other  conceivable  form, 
could  be  readily  reached  by  the  proper  legal  methods,  and  appro- 
priated to  the  payment  of  the  debts  of  the  holder. 

Let  a  decree  be  entered  enjoining  the  defendant,  Barclay,  from 
otherwise  disposing  of  his  certificate  of  membership,  and  that  he 
execute  a  blank  assignment  of  such  certificate,  and  deliver  the 
same  with  such  certificate,  and  the  ticket  of  admission  issued 
thereon  to  the  receiver  in  this  cause. 

Unincorporated  stock  exchan^^s,  constitatcd,  are  neither  joint  stock  corn- 
boards  of  brokers  or  boards  of  trade,  panics  nor  partnerships,  as  l^etwecn  the 
in  the  manner  in  which  they  arc  usually     members  thereof,  whatever  may  be  their 
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rdatioM  to  third  ptrtiei:  Wkiie  r, 
BtowmU,  4  Abb.  Pr.  (N.  S.)  1«8,  191 ; 
s.  o.  3  Id.  318;  Ludk  t.  HarrtM,  S 
Brewtt.  571,  575;  CaUieoit  r.  Orif- 
Jitk»,  8  Rzch.  898  ;  1  Lind.  on  Put. 
♦58,  57. 

There  mej  be  property  belongiDg  to 
such  a  body,  derived  from  the  pftjment 
of  duet  or  fines,  or  ooosisting  of  the 
fumitare  of  tbe  room  where  the  board 
BieeU ;  but  the  poeeession  of  it  is  a  mere 
incident,  end  not  tbe  main  purpose  or 
object  of  the  association.  A  member 
ha)  no  seTerable  proprietary  interest  in 
it,  or  a  right  to  any  proportionable  part 
of  it  upon  withdrawing.  He  has  merely 
the  enjoyment  and  use  of  it  while  a 
member,  but  the  property  remains  with 
and  belongs  to  the  body  while  it  oon- 
tinnes  to  exist;  and  when  the  body 
ceases  to  exist,  those  who  may  then  be 
members  become  entitled  to  their  pro- 
portionate share  of  its  assets :  White  t. 
Brown^,  supra.  Per  Dalt,  F.  J., 
citing,  St,  Jamet  Clvby  IS  £ng.  L.  ft 
£q.  592;  Fasaett  v.  FXr$t  BiriA  in 
Bo^tUm,  19  Pick.  361. 

As  to  the  nature  of  the  right  of  mem- 
bership, a  seat  in  one  of  these  bodies 
is  said  to  he  a  species  of  incorporeal 
property — a  personal,  individual  right 
to  exercise  a  certain  calling  in  a  certain 
place,  but  without  the  attributes  of  de- 
scendibility or  assignability  which  are 
characteristic  of  other  species  of  pro- 
perty :  Doe  Passos  on  Stock  Brokers 
87.  The  ownership  of  a  seat  is  no( 
absolute  and  unqualified,  but  is  limited 
and  rc}»tricteil  by  the  rules  of  the  body 
issuing  the  same,  llic  owner  can  not 
sell  the  seat  to  a  person  whom  the  body 
will  not  recognise :  f/yde  v.  IFoocb, 
94  I'.  S.  523;  Dos  Passos  on  Stock 
Bn»ki'r»«  87,  citing  White  v.  Brotcnetl^ 
;i  Abb.  Pr.  (N.  S.)  318:  J^ech  r. 
Uarritt,  2  Brewst.  571.  Neither  can  it 
be  directly  seised  on  attachment  or  exe- 
cution at  the  suit  of  a  creditor  of  the 
owner:  Ailfn,  Jr.  r.  N.  Y.  Cotton  Ex- 
I,  N.  T.  Dai\y  Beg.,  Mardi  31 


1881 ;  Amoeosl  ▼.  Goma,  93  Pena.  8t. 
•• ;  Thtm^mom  r.  Adama,  93  Penn.  8t 
5ft.    In  BtmBoam  ▼.  Gmctm^  M^^Vf  the 
court  in  deliTering  their  o^nioa,  say: 
"A  seat   in  thi  board  of  broken  m 
not   piopeftj  mbjeet   to  exeentiim  ia 
any  form.    It  b  a  mere  perwial  prifi- 
lege,  perhaps  more  aecorateiy,  a  lieeMe 
to  buy  and  leU  at  the  meetingB  of  the 
board.    It  certainly  could  not  be  Wtied 
on    and    sold   vnder   a  Ji.  fa.     The 
sheriff's    Tendee    would     aeqaire    no 
title  which  he  could  enforce,  nor  b  it 
within  either  the  words  or  the  spirit 
of  the  Act  of  Jone   16th   1838,  sect. 
35  (Pamph.  L.  767),  pnyriding  for  at- 
tachment on  jadgioent.    Wlmhcr  the 
proceeds  of  the  sale  of  the  seat  in  the 
hands  of  the  treasorer  of  the  hoard,  aad 
payable  to  the  defendant,  aeoording  to 
the  regulations  aad  by-laws  of  the  board, 
could  be  thus  reached,  b  an  eatirdy  dif- 
ferent question.    This,  and  no  aiors,  b 
what    we    understand    to   have    been 
decided  by  the  Supreme  Court  of  the 
United  States  in  Hydt  ▼.  Wcods^  4  Otto 
525,  where  Mr.  Jastiee  MiLixm  sayi, 
'  If  there  had  been  left  in  the  hands  of 
the  defendants  any  balance  after  paying 
the  debts  due  to  the  members  of  the 
board,  that   balance  mi^t  hare  beca 
recorered  by   the  assignee'    in   baak- 
ruptcy."    In  this  case  upon  a  jodgment 
obtained  byPancoast  against  Hoostoa, 
an  attachment  execution  was  issaed  aad 
served  upon  €k>wen  and  others,  trading 
as  The  Philadelphia  Stock  Exchange,  as 
garnishees.     The  answers  of  the  gar- 
nishees admitted  that  Houston,  the  de- 
fendant in  the  judgment,  owned  a  seat 
in  the  stock  exchange,  against  which 
there  were  no  claims  by  the  memheis  of 
that  body  at  the   time  the  attpdunent 
was  issued,  but  they  alleged  that  claims 
had   since    been    presente<1,    and    that 
Houston  held    hb  seat  subject,  among 
others,  to  the  conditions  below  stated ; 
so  that  the  real  question  involved  in  the 
case  appears  to  be  whether  the  seat  was 
subject  to  direct  sale  on  aa 
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czecQtian  or  writ  of  gamifhmcnt ;  and, 
there  having  becu  no  attempt  to  invoko 
the  eqaitj  powers  of  the  court,  it  docs 
not  appear  to  hare  been  necessary  to 
decide  that  a  membership  was  in  no 
aenae  property,  and  hence  there  is  no 
real  conflict  between  this  case  and  tliose 
cases  where  the  eqnity  powers  of  the 
oonrt  were  invoked.  In  £van$  v.  Wis- 
ter.  Sup.  Ct.  Penn.,  1  Weekly  Notes 
Cases  181,  it  was  also  held,  that  an  at- 
tachment would  not  lie  against  tlic  board 
of  brokers  for  the  proceeds  of  the  sale 
of  the  seat  of  a  member  who  was  in- 
debted to  other  members  to  an  amount 
exceeding  the  proceeds  of  his  seat« 

In  Tkompion  v.  Adanu,  Mpra^  the 
coort  says  that  the  seat  is  not  property 
in  the  eye  of  the  law,  and  cannot  be 
seised  in  execution  for  the  debts  of  the 
members ;  but  the  point  actually  decided 
was,  tliat  nnder  the  constitution  and  by- 
laws of  the  board,  an  equitable  owner 
of  a  seat,  who  has  furnished  the  money 
with  which  the  legal  owner  obtained  the 
seat,  but  who  is  unknown  to  tlie  asso- 
ciation, can  not  share  in  the  proceeds  of 
the  sale  of  the  seat  upon  the  death  of 
the  legal  owner,  as  against  members 
of  the  board  who  arc  creditors  of  the 
legal  owner.  By  tlio  constitution  of  the 
Philadelphia  Stock  Exchanji^c,  a  scat  in 
which  was  in  controversy  in  the  cases 
above  cited,  members  held  their  seats 
subject  to  the  following  conditions : 
Any  member  had  tlie  riglit  to  sell  his 
membership  to  such  person  as  should  be 
approved  by  the  board,  provided  there 
were  no  unsettled  contracts  or  claims 
against  him  by  any  member  of  the  ex- 
change for  stock  transactions ;  and  on 
the  death  of  a  member  his  scat  miglit  be 
sold  br  the  secretary,  and  after  satis- 
fying  the  claims  of  members,  the  balance 
was  to  be  paid  to  his  personal  repre- 
sentatives. The  proceeds  of  a  seat,  if 
sold,  were  to  belong  to  the  owner's 
creditors,  being  members  of  the  ex- 
change, in  proportion  to  the  amounts  of 
their  respective  claims.     Similar  pro- 


visions appear  to  have  been  adopted  in 
the  various  stock  boards  throughout  tiic 
country,  so  far  as  we  can  judu;c  by  the 
reported  coses. 

Although,  however,  the  seat  of  a 
member  cannot  be  levied  upon  and  sold 
by  direct  legal  process,  the  better 
opinion  seems  to  be,  as  held  in  the 
principal  case,  that  a  membership  in 
such  a  body,  especially  where,  as  in 
the  principal  case,  it  is  so  treated  by 
the  rules  and  practice  of  the  board,  is  a 
species  of  property,  and  that  the  courts 
will,  by  the  exercise  of  their  equity 
powers,  or  by  pnx'css  in  aid  of  execu- 
tion, compel  an  insolvent  member  to  do 
whatever  may  be  needful  to  transfer  his 
seat  under  the  rules  of  the  board,  and 
apply  the  proceeds  in  satisfaction  of  his 
debts:  Dos  Fossos  on, Stock  Brokers 
92  ;  Grocers^  Bank  v.  Klurphy^  N.  Y. 
Daily  Reg.,  March  IS,  1881  ;  Ritter^ 
band  v.  Bagyett^  4  Abb.  N.  C.  67  ; 
Campbell  v.  A^.  Y.  Cotton  Exchange^  N. 
Y.  Daily  Kcir.,  January  11,  1881  ;  In 
re  KvUhanij  9  Rep.  9*ttl  s.  c.  1  Fed. 
Rep.  840.  See,  also,  B^de  v.  Woods^ 
94  U.  S.  523.  The  weight  of  authority, 
also,  seems  to  l)e  that  the  incorporeal 
right  of  nioinbcrshtp  in  such  a  board 
passes  to  the  assignee  in  bankruptcy  of 
the  owner,  subject  to  the  rules  of  the 
stock  l)OBrd :  Hyde  v.  Woods^  supra ; 
In  re  Ketchanif  supra.  See,  however, 
contra.  In  re  .Sutherland,  6  Biss.  526. 

The  law  upon  this  subject  has  been 
excellently  sumnuirized  by  Mr.  Dos 
I*n>«o<.  in  his  recent  work  on  SStock 
Brokiis  suid  Stock  Exchanges,  page  96, 
as  folloAv«i : 

"All  tlu'  en •>«■•«  can  be  reconciled 
by  kcci)iii«;  in  viow  the  circumstances 
under  wliicli  tlicv  aro<e  ;  and  the  fol- 
lowing  propositions  may  be  deemed  as 
settled  : 

1.  **That,  in  the  disposition  of  a 
seat,  or  the  proceeds  thereof,  the  mem- 
bers of  the  exchange  will  be  preferred 
to  outside  creditors. 

2.  "That  the  seat  is  not  the  subject 
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of  seizure  and  ^ttlc  on  attachment  and 
execution. 

3.  *'  1*liat  the  proceeds  of  a  seat,  in 
tlic  hands  of  the  exchange  or  its  ufticer^, 
arc  capable  of  being  reached,  after  the 
claims  of  niendwrs  Imvc  been  satislicd, 
to  the  same  extent,  and  in  tlie  same 
manner,  as  any  other  money  or  property 
of  a  debtor. 

4.  *'  That  a  person  owning  a  seat  in 
the  exchange,  can  )x;  compelled,  by  pro- 
ceedings subsequent  to  execution,  or 
under  the  direction  of  a  receiver,  to 
sell  his  seat  to  a  person  acceptable  to 
the    exchange,    and    devote    the    pro- 


ceeds to  the  satisfaction  of  his  jndgmeiif 
debts." 

As  to  the  point  discusaed  in  the  prin- 
cipal case  the  cases  do  not  seem  to  make 
any  distinction,  and  there  does  not  seem 
to  be  any  distinction  in  principle  be- 
tween nnincorporatcd  hoards,  and  thoee 
which  have  been  incorporated,  so  long 
as  the  objects  of  the  iioards  and  tfieir 
rules  and  regulations  arc  the  same  ;  and 
tested  by  the  cases  abore  cited,  Ae 
rilling  in  tlic  principal  case  wonld  seem 
to  be  correct  in  principle^  and  wcH 
grounded  on  authority. 

Habbhaix  D.  Ewsll. 
Chicago. 
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fiupkeme  court  of  the  united  states.* 

supreme  court  of  arkansas.' 

supreme  court  of  iowa.' 

supreme  judicial  court  of  maine.* 

supreme  court  of  ohio.* 

supreme  court  of  wisconsin.* 

Agent. 

PromiMory  Note — Payment. — Authority  to  sell  propertj  as  agent, 
and  take  a  note  therefor  in  the  name  of  the  principal,  does  not  include 
authority  to  receive  payment  of  the  note  afVer  it  has  been  delivered  to 
the  principal :  Draper  v.  Rictt  56  Iowa. 

Attachment.     See  Garnishment. 

Attorney. 

Authority  to  release  Attachment. — An  attorney-at-law,  having  con- 
trol of  a  suit,  has  control  of  the  remedy  and  the  proceedings  connected 
therewith,  and  may  release  an  attachment  of  real  or  personal  property, 
and  such  release  will  bind  his  client  as  between  such  client  and  a  party 


'  Frepnred  cxpri-ssly  for  tlic  American  Law  Rcj;istcr,  from  the  original  opinioiia 
filed  durinjr  Oct.  Term  1881.     The  cases  will  probably  appear  in  14  or  15  Otto. 

*  From  B.  D.  Turner,  Esq.,  Reporter ;  to  appear  in  37  Arkansas  Reports. 

*  From  lion.  John  S.  RunncUs,  Reporter;  to  appear  in  56  Iowa  Reports. 

*  From  J.  W.  SpunUlinjr,  E^j.,  Reporter  ;  to  appear  in  73  Maine  Rcoorts. 

*  From  £.  L.  DcWitt,  Vl^\.,  Refxirter  ;  to  appear  in  37  or  38  Ohio  Kt.  Reports. 

*  From  Hon.  O.  M.  Conovcr,  Reporter ;  to  appear  in  54  Wisconsin  Reports. 
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purchasing  or  taking  a  mortgage  of  auoh  released  estate  on  the  strength 
of  such  release :  Beruon  v.  GarVf  73  Me. 

Bills  and  Notes.    See  Agent;  Surety, 

Evidence  to  vary  Temu  of — Payment. — The  maker  of  a  note  cannot 
show,  as  a  defence  thereto,  that  he  has  paid  it  to  another  thnn  the 
payee,  io  accordance  with  a  contemporaneous  parol  agreement,  differing 
in  its  terms  from  the  note  :  Draper  ▼.  Atce,  56  Iowa. 

Holder  a»  OiUaieral — Riyhts  ayain$t  Accommodation  Endorser. — 
One  not  induced  by  fraud  who  endorses  a  negotiable  promissory  note 
owned  by  another,  for  his  accommodation,  without  restriction  as  to  its 
use,  is  liable  to  an  endorsee  who  receives  it  in  good  fkith  from  the 
owner,  before  due,  as  eollateral  security  for  an  antecedent  debt  of  such 
owner,  although  there  be  no  other  consideration  for  giving  such  col- 
lateral :  Pitts  V.  Foglesony,  37  or  88  Ohio  St. 

Bozborough  v.  Messick,  6  Ohio  St.  448,  distinguished :  Id. 

Bond.    See  OJicer. 

CONSTITUTIOKAL  Law.     See  Taxation. 

Canal — Lease  of  Surplus  Water — Riyht  of  State  to  Abandon — Obli- 
gation  of  Contracts. — By  the  laws  of  a  state  the  board  of  public  works 
were  authorized  to  lease,  for  hydraulic  purposes,  the  surplus  water  in 
canals,  reserving  in  each  lease  the  right  to  resume  the  privilege  when 
deemed  necessary  for  the  purposes  of  navip:ation.  The  board  leased 
certain  water  privileges  in  a  canal  runnin«:  through  a  city.  Subse- 
quently a  statute  was  passed  granting  a  portion  of  the  canal  to  the  city, 
and  virtually  abandoning  it  as  a  canal.  In  a  suit  against  the  city  by 
the  lessees  of  the  water  privileges  for  a  destruction  of  their  supply, 
Hddy  that  after  the  canal  was  no  longer  needed  for  navigation  the  state 
was  not  bound  to  maintain  it  for  the  benefit  of  the  lessees  of  the  water, 
snd  that  the  statute  abandoning  it  was,  therefore,  not  within  the  con- 
stitutional prohibition  against  impairing  the  obligation  of  contracts,  but 
was  valid :  Fox  v.  City  of  Cincinnati,  S.  C.  U.  S.,  Oct.  Term  1881. 

License  Law — Discrimination  against  other  States. — The  Statute  of 
Arkansas  (Guntt's  Dig.,  secc.  1876,  et  seq.)  defining  peddlers  and  im- 
posing license  on  them,  discriminates  in  fuvor  of  the  products  and 
manufactures  of  this  state,  and  against  thase  of  other  states,  and  is, 
therefore,  unconstitutional  and  void  :  Slate  v.  McGinnis,  37  Ark. 

Power  of  Legislature  to  change  County  Limits — Apportionment  (f 
Indebtedjiess. — The  legislature  may,  accordinp:  to  its  own  views  of  public 
policy  and  convenience,  enlarge  or  diminish  the  powers  of  counties,  and 
may  extend,  limit  or  change  their  boundaries,  without  the  consent  of 
the  inhabitants,  except  that  by  the  Constitution,  "no  part  of  a  county 
shall  be  taken  off  to  form  a  new  county  without  the  consent  of  a 
majority  of  the  voters  in  such  part  proposed  to  be  taken  off:  "  Pulaski 
County  V.  County  Judge  of  Saline  County,  37  Ark. 

The  legislature  may  require  of  a  county,  to  which  a  part  of  another 
territory  has  been  attached,  payment  of  part  of  the  latter*s  indebtedness, 
and  may  direct  how  the  debt  shall  be  ascertained;  and  whea  the  act 

Vol.  XXX.— 5S 


418  ABSTRACTS  OF  RECENT  DECISIONS. 

design Ates  the  time  for  the  adjastment  of  the  amount  bj  the  Coantj 
Court  from  which  the  territory  is  severed,  the  other  county  to  which  it 
is  attaclicd  has  notice,  and  may  contest  tiie  correctness  ot*  the  adjust- 
ment, and  appeal  it  to  the  Circuit  Court :  Id, 

Criminal  Law. 

Discretion  of  Court  in  rejecfing  Juror — Accomplice — DeclarationM 
of  Wife  of  Co  defendant — Retiring  Jnry. — Tt  is  the  province  of  the 
Circuit  Court,  in  the  exercise  of  a  sound  discretion,  to  determine  the 
qualification  of  a  juror  challenged  for  bias,  and  this  court  will  iiot  say 
that  the  discretion  is  abused  by  admitting  a  juror  who  says,  upon  ei- 
amination,  that  he  has  formed  an  opinion  of  the  guilt  or  innocence  of 
the  accused,  upon  rumor,  that  will  require  evidence  to  remove,  but  that 
he  has  no  bias  or  prejudice  against  him.  and  can  try  the  case  impartially 
and  without  prejudice  to  his  rights:   Citsey  v.  The  State,  37  Ark. 

An  accomplice  who  is  not  indicted,  or  is  separately  indicted,  is  a  oom- 
petent  witness,  though  convicted,  if  he  has  not  been  sentenced:  Id. 

The  declarations  of  an  alleged  accomplice,  in  the  absence  of  the 
defendant,  are  not  admissible  against  him  until  other  evidence  than  that 
of  the  principal  is  produced,  implicating  the  declarant  in  the  offence :  Id. 

In  this  state  the  wife  of  one  who  is  jointly  indicted  with  the  defend- 
ant on  trial  is  not  a  competent  witness  for  him  :  Id. 

Requiring  the  jury  to  retire  during  the  argument  of  instructions  is 
a  matter  of  practice  within  the  discretion  of  the  court,  and  is  not  ob- 
jectionable :  Id. 

Bribery — Common-Law  Offence — Attempt  to  influence  Elector, — 
Bribery  at  a  municipal  election  is  a  misdemeanor  punishable  by  the 
common  law  of  this  state :  State  v.  Jackson,  73  Me. 

An  attempt  to  bribe  or  corruptly  influence  the  elector,  although  not 
accomplished,  will  subject  the  offender  to  an  indictment:  /(/. 

Wilfully  and  unlawfully  attempting  to  influence  an  elector  to  give  in 
his  ballot  at  such  election,  by  offering  or  paying  him  money  therefor,  is 
a  crime  at  common  law  in  this  state :  Id. 

Damages. 

Railroad —  Wrongfid  Ejectment  of  Passenger — Action  for  Damages 
in  Tort — Proximate  (^onsrqvencea. — An  action  for  damages  for  the 
sickness  and  bodily  and  mental  suffering  of  plaintiff  and  wife  caused 
by  their  ejection  from  the  cars  of  defendants'  railroad  before  reaching 
the  destination  to  which  they  were  travelling  as  passen2ei*s,  is  in  tort 
and  not  upon  contract,  and  defendant  is  liable  for  all  the  injuries  result- 
ing directly  from  his  wrongful  act :  Brown  v.  C.  M.  4b  St.  Paul  Rail- 
wnt/,  54  AVis. 

The  direct  or  proximate  conscfjucnces  of  a  wrongful  act  are  those 
which  (»ecur  without  any  intervening  independent  cause;  and  the  fact 
that  the  injuries  chiefly  complained  of  were  caused  immediately  by  the 
act  of  plaintiffs  in  walking  fioui  the  place  where  they  leH;  the  cars  to 
the  next  station  will  not  relieve  defendant  from  liability  therefor,  where 
it  appears  that  plaintiffs'  act  in  so  walking  was  rendered  apparently 
necessary  by  defendant's  wrongful  act,  and  was  not  negligent:  Id. 

Action  for  Personal  Injuries — Profits  from  Business — In  an  action  for 
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peraonal  injaries  to  the  plaintiff,  which  disqualified  him  to  give  his  per- 
soDal  attention  to  the  business  which  he  had  previously  carried  on. 
where  Euch  business  consisted  in  the  manufucture  and  t^nlc  uf  patented 
and  other  machines,  it  waa  error  to  admit  proof  of  the  average  profits 
of  his  business  while  he  carried  it  on,  as  a  basis  for  estimating  his 
damages,  such  a  basis  being  of  too  uncertain  and  speculative  a  character  : 
Bierhaeh  v.  Goodyear  Rubber  Co.,  54  Wis. 

Deed. 

Delivery  to  Husband  of  Grantee. — A  deed  to  property  delivered  to 
the  husband  of  the  grantee,  with  the  intention  on  the  part  of  the 
grantor  that  such  delivery  should  pass  the  title,  was  held  to  divest  him 
of  the  title  and  vest  it  in  the  grantee,  although  it  was  made  without 
her  knowledge  and  was  not  delivered  to  her  by  her  husband,  but  came 
into  her  possession  some  months  afterward :  Parker  v.  Farker^  56 
Iowa. 

Eminent  Domain.     See  Waters  and  Watercourses, 

Equity. 

« 

Master  of  Vessel — Saittny  on  Shares — Account. — A  bill  in  equity  by 
the  owners  of  a  vessel  against  the  master  who  had  taken  her  on  shares 
cannot  be  maintained  when  no  discovery  is  sought  for  and  the  prayer  is 
to  render  an  account  of  her  earnings :  Bird  v.  Hally  73  Me. 

The  plaintiffs  in  such  case  have  an  ample  remedy  at  law :  Id, 

Errors  and  Appeals. 

Amount  in  Controversy — Contest  between  Creditors  over  a  Fund — 
Jurisdiction  determined  by  aggregate  Shares  of  Contesting  Creditors. — 
Upon  an  appeal  from  a  decree  dismissing  a  bill  filed  by  certain  creditors 
to  set  aside  a  deed  under  which  another  creditor  claimed  a  fund  in  court, 
if  it  appears  that  the  creditors  filing  the  bill  represent  no  one  but  them- 
selves; that  in  the  event  of  success  they  alone  can  take  advantage  of 
the  decree,  and  that,  if  successful,  their  aggregate  shares  in  the  fund 
would  amount  to  less  than  five  thousand  dollars,  the  appeal  will  be  dis- 
missed for  want  of  jurisdiction,  notwithstanding  that  both  the  fund  and 
the  aggregate  amount  of  claims  provable  against  it  are  more  than  that 
amount :   Chatfidd  v.  Boyle,  8.  C.  U.  S.,  Oct.  Term  1881. 

Death  of  Appellant — Effect  of — A  judgment  of  reversal  is  effective 
notwithstanding  the  death  of  the  plaintiff  in  error  during  the  pendency 
of  proceedings  in  error.  Such  judgment  takes  effect,  by  relation,  as  of 
the  date  of  the  commencement  of  the  proceeding  in  error ;  and  it  is 
competent  for  the  court,  to  which  the  cau.se  is  remanded  for  a  new 
trial,  to  order  a  revivor  of  the  action  in  the  name  of  the  proper  repre- 
sentative of  the  deceased  party  :  Williams  v.  Englebrecht,  37  or  38 
Ohio  St. 

Estoppel. 

Admission  of  Indebtedness — Garnishment, — The  mere  facts  that 
during  the  pendency  of  an  action  for  a  money  judgment  by  plaintiffs 
against  T.,  B.,  knowing  that  plaintiffs  were  making  the  inquiry  with  a 
view  to  determinrng  whether  they  should  garnishee  him,  admitted  an 
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oa  kii  part  to  T.,  ftsd  thai  pUintiffs  were  thus  indoced  to 

-met  garaiftkBeai  pmeeediags  agmiuat  him.  does  not  estop  him  fron 

aftervards  dcajiag  the  existeaee  of  aaeh  indebtedness ;  though  sneh 

adni^sioa  is  eiideaee  for  the  jwy  as  to  the  fact  of  indebtednesB  : 

Wanier  T.  Bmktr^  M  Wis. 

ExBCUVOBS  AMD  ADxnmnLASOSS.     See  Oarniakment 

GAmXISHXISNT. 

EaDetmim  mr  Aihrnimutratar. — An  execator  or  adminiatrator  is  not  fob* 
jed  to  ganishawai  before  a  £aal  order  for  the  distrtbation  of  the  estate 
is  aade :  aad  where  he  is  aaaiBoaed  as  gamiahee  before  the  laakiag  of 
sach  order,  jadgaieai  eaaaot  be  takea  agatast  bim  therein  after  the 
order  is  sade.  Whether  he  is  sabjeci  to  garnish  men t  after  soch  ioal 
order,  is  not  here  delerauaed :  Oaue  l%rakm^  MaektHt  Co.  ▼.  Miradt^  M 
Wis. 


JmrudieHom — Kem-Rendemt  Defokdamt — IndebtedneMt  of  Gamulhm 
mbteqmemi  to  Anmtkmtmi. — Where  in  an  action  against  a  non-resideat 
defcadaat,  which  was  eoaiawatfed  hj  attaehawnt  aerTcd  by  garniaheeiag 
a  sapposed  debtor  of  the  defcadaat,  aad  the  defendant  was  aerred  bj 
pablicataon  only,  the  aaawer  of  the  garaishee  showed  that  it  was  not  in* 
debced  to  the  defendant  at  the  tisM  of  the  aenrice  of  the  attachflMat, 
it  was  held  that  the  coait  aeqaired  ao  jariadietton  to  proceed  in  the 
action,  thoucrh  sach  answer  disclosed  an  indebtedness  to  the  defendant 
at  the  time  it  was  made :  MorriM  v,  7%e  Ukion  Pacific  Railroad  Cb., 
56  Iowa. 

Gift. 

DepoMii  in  Saving  Bank  ta  Name  of  Another, — When  A.  haTing 
acTenteen  hundred  dollars  in  a  sarings  Iwok,  made  a  further  deposit  in 
the  name  of  B  without  his  knowledge;  of  two  thousand  dollars,  retaia- 
ing  the  pass-book  till  death,  and  drawing  the  dividends  and  such  por- 
tions of  the  principal  for  her  own  use  as  she  chose;  Held,  1,  that  the 
title  to  the  deposits  remained  in  the  depositor  and  subject  to  her  ooatrol ; 
2,  that  if  the  deposit  was  in  trust,  that  B  was  trustee  for  the  depositor 
and  not  eetfin  que  tnut :  Northrop  ▼.  HalCg  73  Me. 

Inburangk. 

Li/e  Folicy — Forfeiture  in  case  of  TVavel  beyond  etipulaied  lAmiit'^ 
Waiver. — A.  obtained  a  policy  of  life  insurance  containing  a  coaditioD 
of  forfeiture  in  case  he  should  travel  south  of  a  certain  parallel  of  lati> 
tude.  On  September  26th  1878,  he  went  to  a  city  south  of  such  linit, 
and  while  there,  died  October  15th  1878.  On  October  17th  1878,  his 
bmther-inlaw,  in  ignorance  of  bis  death  and  at  the  suggestion  of  the 
local  agent  of  the  insurance  company,  paid  to  such  agent  t20  for  a 
southern  permit  for  A.  and  received  a  reoeipt  therefor.  The  local  agent 
forwarded  the  money  to  the  state  agents  of  the  company,  who  acknowl- 
edited  its  receipt.  Shortly  afterwards  and  before  any  permit  had  been 
actunlly  i$tsued,  news  of  A.'s  death  was  received.  Afterwards,  the  locsl 
agent  tendered  buck  the  $20  to  the  brother-in-law,  who  refused  to  receive 
it  Hclff,  that  the  receipt  by  the  local  agent  of  the  money  for  a  permit 
was  not  under  the  circumstances  a  waiver  by  the  company  of  the  for- 
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feitare.     Bennecke  ▼.  Gmn.  Mut  Ins.  Oo.y  8.  0.  U.  S.,  October  Term 
1881. 

Master  and  Servant. 

RaUrocul — Negligence — Eocamination  of  Car  received  from  other 
Road. — One  railroad  company  receiving  a  loaded  car  from  another,  and 
mnning  it  upon  its  own  road,  is  not  bound  fi)r  the  protection  of  ita 
employees  to  repeat  the  teflts  which  are  proper  to  be  uiscd  in  the  original 
construction  of  such  a  car,  hut  may  assume  that  all  parts  of  the  car 
which  appear  to  be  in  good  conditioQ  are  so  in  fact :  Baliou  ▼.  G  db  N. 
W.  RaUway  Co.,  54  Wis. 

MXCHANIO'S   LtEN. 

Who  entitled  to — Implied  Contract  for  Labor — Overseer, — One  who 
performs  labor  for  a  contractor  in  the  erection  of  a  building  may  estab- 
lish a  lien  against  the  building  therefor,  though  no  express  contract  for 
payment  was  made  :  Foerder  v.  Wetner,  56  Iowa. 

The  fact  that  one  who  performs  labor  on  a  building  also  acts  as  over- 
seer of  other  workmen  will  not  defeat  his  right  to  a  mechanic's  lien :  Id^ 

Mortgage.    See  Trover, 

Railroad  Mortgage — Foreclosure  Suit — Decree — Finding  as  to  amount 
due — Stipulation  as  to  Request  of  Bondholders  — In  a  suit  for  fore- 
closure it  is  not  necessary  that  there  should  be  two  decrees,  one  finding 
the  amount  due  and  fixing  a  day  for  payment,  and  the  other  finding 
default  in  such  payment  and  ordering  a  sale.  All  these  matters  may  be 
embraced  in  one  decree :  Chicago,  D,  db  F.  Railroad  v.  Fosdick,  S.  C. 
U.  S.,  Oct.  Term  1881. 

Such  a  decree  should  declare  the  fact  and  nature  of  the  default  on 
which  the  bill  is  founded,  the  amount  due,  a  time  within  which  that 
amount  must  be  paid,  and  a  direction  that  in  case  of  default  in  such 
payment  the  property  shall  be  sold :  Id. 

In  such  decree  the  finding  of  the  amount  due  is  the  foundation  of 
the  mortgagee's  right  to  further  proceed,  and  a  substantial  error  in  that 
finding  will  vitiate  all  subsequent  proceedings :  Jd, 

A  railroad  mortgage  provided  that  after  the  principal  of  the  bonds 
had  been  declared  by  the  trustee  to  have  become  due,  the  trustees 
should,  *'  upon  the  written  request  of  the  holders  of  a  majority  of  the 
said  bonds,"  proceed  to  collect  the  principal  and  interest  by  fore- 
closure. Meld,  that  without* such  written  request  of  the  bondholders 
the  trustees  had  no  power  to  proceed  to  foreclose  the  mortgage:  Id, 

Negligence.    See  Railroad. 

Officer. 

Bond — Duties  added  after  Execution. — An  official  bond  conditioned 
for  the  faithful  discharge  of  the  duties  of  an  office  **  according  to  law," 
embraces  duties  required  by  laws  in  force  during  the  terms  of  the 
officer,  whether  enacted  before  or  after  the  execution  of  the  bond : 
Dawson  v.  The  State,  37  or  88  Ohio  St. 

King  V,  Nichols,  16  Ohio  St.  80,  approved  :  Id. 
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Pabtkirship. 


Sale  of  entire  Butineu  by  one  Partner — Omuiruetwe  TVnif. — ^TlMif^gli 
a  partner  may  sell  a  part  or  the  whole  of  aDj  of  the  effects  of  the  Irii 
which  are  iDteoded  for  sale  if  the  sale  he  withia  the  seofe  of  the 
partnership  business,  jet  he  cannot,  without  the  eooseot  of  the  eihcr 
partners,  dispose  of  the  partnership  hasineas  itself,  nor  of  all  tboefiMis, 
including  the  means  of  carrying  it  on.  This  ia  without  the  range  of 
his  implied  powers,  and  contrary  to  the  objects  and  deaigna  ^  the 
association  :  Drake  ▼.  Thyng^  37  Ark. 

When  a  partner,  in  the  absence  of  his  copartner  who  has  farnialMd 
the  capital,  sells  the  partnership  effects  and  business  at  a  oacrMeo,  to 
parties  having  knowledge  of  the  interest  of  the  copartner,  and  when 
there  is  no  necessity  for  the  sale,  a  oonatmctiTe  tmst  will  attach  to  the 
property  in  the  hands  of  the  purchasers,  and  as  trustees  they  and  the 
vendor  will  be  held  to  a  rigid  accountability  to  the  oopartoor :  UL 

Pliadino. 

Dedaration — ScJe — Payment  in  Ooode. — When  goods  are  aold  to  be 
paid  for  wholly  or  in  part  by  other  goods,  or  in  labor,  or  otherwise  than 
m  money,  an  action  to  reooTcr  the  same  must  be  by  spoeial  count  on 
the  agreement,  and  for  a  breach  of  it,  and  not  for  goods  sold  and 
delivered :  Sidyton  v.  McDonald,  78  Me. 

PftAOTIOB. 


Action  of  Tort — Joinder  of  De/endanie — Verdki  eiyamai  am 
alone. — In  an  action  to  recover  for  a  tort,  in  whieh  two  are  joined  as 
defendants,  and  it  is  alleged  that  the  tort  was  committed  by  them  jointly, 
the  jury  may  find  that  it  was  committed  by  one  defendant  alone,  and 
judgment  may  properly  be  rendered  against  him  thorefor :  BoeweB  v. 
Oateij  56  Iowa. 

Railroad.     See  Maeter  and  Servant ;  Mortgage, 

Negligence — Preeumption — Evidence. — In  an  action  against  a  railroad 
company  to  recover  damages  for  killing  live  stock,  the  plaintiff  must 
prove,  affirmatively,  that  want  of  ordinary  care  on  the  pari  of  the  com- 
pany or  its  em[^loyees  caused  the  injury  :  PitU,  (7.  db  St.  Lome  RaStma^ 
Co.  V.  McMillan,  37  or  38  Ohio  St. 

Such  inference  does  not  arise  from  the  mere  fact  that  the  animal  was 
killed  :  Id, 

Occupation  of  Street — Compeneation  to  Property  Ownen — A- 
junction. — Where  the  construction  of  a  railroad  in  a  street  of  a  eity, 
will  work  material  injary  to  the  abutting  property,  such  oooatmotion 
may  be  enjoined,  at  the  suit  of  the  owners,  until  the  right  to  eonstruct 
such  road  in  the  street  shall  first  be  acquired,  under  proceedings  instituted 
against  such  owners  as  required  by  law  for  tlie  appropriation  of  private 
property  :  Scioto  Vnlley  HaUroad  v.  Lawrence,  37  or  38  Ohio  St. 

In  such  case  it  is  immaterial  whether  the  fee  is  vested  in  the  oitj  or 
in  the  abutting  owners,  so  long  as  it  is  held  upon  the  same  deined 
Id. 

Railway  Co.  v.  Cumminsville,  14  Ohio  St.  524,  approved  :  Id. 

Shipping.    See  Equity, 
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Statute  of  Frauds. 

AMSumptton  by  Partner  of  Debit  due  the  Firm, — If,  upon  the  cloee 
of  a  partnership,  one  partner  takes  to  his  own  use  a  portion  of  the 
assets,  whether  choses  id  action  or  anything  else,  on  an  oral  agreement 
to  aceoQBt  to  his  copartners  for  a  definite  8liare,  it  is  a  separate  and 
direct  agreement,  on  a  new  consideration,  and  not  within  the  Statute 
of  Frauds :   Conger  v.  Cotton^  37  Ark. 

Street.    See  RaUroad, 

Surety. 

Addition  of  other  Sureties — Discharge  of  Liability, — Where,  after  a 
note  has  been  signed  bj  the  principal  maker  and  a  surety,  and  delivered 
to  the  payee,  it  is  signed  by  others  as  sureties,  without  the  knowledge 
and  consent  of  the  one  first  signing,  he  is  thereby  discharged  from 
liability  thereon  :  Berryman  v.  Manker^  66  Iowa. 

Taxation. 

Federal  I\ix — Illegal  Auessment — Refunding — Court  of  Claims — 
Limitation  of  Time. — The  court  of  claims  -lias  jurisdiction  of  a  suit  to 
recover  from  the  government  the  amount  of  a  claim  for  taxes  illegally 
eoUected,  which  claim  had  been  duly  presented  to  the  commissioner 
of  internal  revenue  and  allowed  under  sects.  3220  and  8228  Rev.  Stat. : 
United  States  v.  Real  Estate  Saving  Bank,  S.  C.  U.  S.,  Oct.  Term  1881. 

The  regulations  of  the  secretary  of  the  treasury,  made  in  accordance 
with  sect,  3220,  having  prescribed  that  claims  for  the  refunding  of 
taxes  should  be  presented  through  the  collectors  of  the  respective  dis- 
tricts, a  claim  presented  to  such  collector  within  the  period  limited  by 
sect.  3228  for  presentation,  is  in  time  althou<;h  not  forwarded  by  the 
collector  to  the  commissioner  of  internal  revenue  until  after  such 
period:  Id. 

Constitutional  Law  —  Unifhrmity  —  Decisions  of  Tax  Officers  — 
Frauilulent  Discrimination. — Statutory  provisions,  whereby  different 
classes  of  property  are  listed  and  valued  for  taxation  in  and  by  different 
modes  and  agencies,  arc  not  necessarily  in  conflict  with  the  provisions 
of  the  Constitution  which  require  all  property  to  be  taxed  by  a  uniform 
rale,  and  according  to  its  true  value  in  money :  Wagoner  v.  Loomis,  37 
or  38  Ohio  St. 

As  a  general  rule,  the  decisions  of  officers  and  tribunals  specially 
created  and  charged,  in  tax  laws,  with  the  duty  of  valuing  property  for 
taxnuon  and  equalizing  such  valuations,  are  final  and  conclusive :  Id, 

Even  in  case  of  fraudulent  discrimination  equity  will  not  relieve  a 
taxpayer  whose  property  is  not  assessed  in  a  greater  amount  than  would 
have  been  imposed  upon  it,  in  case  all  the  taxable  property  of  the  state 
had  in  fact  been  assessed  by  a  uniform  rulq  and  according  to  its  true 
▼nine  in  money :  Id. 

Tort.     See  Practice. 

Trespass. 

Parol  License — How  Pleaded — Revocation, — In  an  action  for  a  tres- 
pass to  land,  if  defendant  relies  upon  a  license,  it  must  be  specially 
pleaded,  and  cannot  be  given  in  evidence  under  the  general  issae;  bat 
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it  IB  sulEcieot  if  the  faela  eoBstit«tiikg  the  lieeote  are  aT«rred : 
hart  T.  GetV,  54  Wis. 

A  mere  license  maj  be  bj  |»arol,  and  is  a  defeoee  aa  to  all 
embraced  within  its  terms,  committed  before  its  reToeatioB ;  bat  the 
mencement  of  an  action  for  damagea  bj  the  lieeaaor  ia  a  reTOcalioB :  H 

Tbiai*.    See  iVacfies. 

Charge — Binding  ImtrneHon — When  AUawable. — Etcii  ia  m  eare 
where  it  would  not  be  improper  for  the  eo«rt,  in  the  ezereiae  of  ita 
discretion  to  leare  the  case  to  the  jnrj,  it  may  give  a  binding  inatnnj 
tion  to  find  for  defendant,  if  it  ia  aatisiied  that  conceding  all  tka  in- 
ferences which  the  jnry  could  jastifiablj  draw  from  the  testimony,  tim 
evidence  is  not  sufficient  to  warrant  a  verdict  for  plaintiff:  SUm- 
art  V.  Town  of  Lansing,  S.  G  U.  S.,  Oct.  Term  1881. 

Charge—  Weight  of  Number  of  IfiVnesief .— It  ia  error  to  eharga  tka 
jury  that,  **  if  the  witnesses  are  eqnallj  credible,  and  thej  ao  pitaant 
themselves  to  the  mind  of  the  jury,  then  the  greater  number  of  wit- 
nesses on  one  side  or  the  other  would  be  entitled  to  the  greater  weight:" 
BUifhaeh  V.  Goodyear  Rubber  Co.,  54  Wia. 

TEOYXR. 

Mortgage — Wrongful  refutdl  to  Auign, — ^Where  the  mortgagee 
assigned  a  mortgage  of  real  estate  and  the  notes  secured  thereby,  to 
secure  n  loan  to  him  from  the  assignee,  payable  at  a  specified  time,  and 
the  loan  not  being  repaid  on  time,  the  assignee  foreclosed  the  mortgage, 
and  after  such  foreclosure  was  perfected,  the  assignor  tendered  the 
amount  due,  and.  demanded  the  notes  and  mortgage  which  the  aaaignea 
refused  to  assign  or  transfer.  Hdd,  that  trover  would  not  lie  Ibr  the 
same :  Rice  v.  DiUingham,  73  He. 

Whatever  remedy  the  assignor  may  have  is  in  equity :  Jd. 

Trust.    See  Oift. 

VSMDOE  AND  YSNDXR. 

Vendor's  Lien — Land  Sold  for  Merchandise, — Where  one  aelb  kiid 
for  cotton,  to  be  afterwards  delivered,  he  has  no  lien  on  the  land  for  per- 
formance. The  non-delivery  creates  no  debt,  but  only  an  injury  aomid- 
ing  in  damages,  which  equity  will  not  liquidate,  and  then  declare  a  lien 
to  pay  them  :  Harris  v.  Hanie,  37  Ark. 

Assignee  of  Contract — Personal  LiabUitg  of — The  aasignee  of  a 
tract  for  the  sale  of  real  estate,  by  accepting  the  assignment,  ~ 
a  party  to  the  contract,  and  personally  liable  thereon  for  the  pnrebaia 
money  then  unpaid :    Wightman  v.  Spofford,  56  Iowa. 

Waters  and  Watercourses.    See  Constitutional  Lau>. 

Riparian  Owners — Damage  to  by  Improvement  of  NatigaHem.^^ 
Riparian  owners  on  a  navigable  stream  cannot  recover  damagea  for  a 
diversion  of  the  water  by  the  state,  or  by  a  corporation  acting  by  au- 
thority of  the  state  for  the  improvement  of  the  navigation.  Arimemd 
V.  Cheen  Bay  dh  M.  Canal  Co,,  81  Wis.,  316,  and  Delaplaine  v.  C.  S 
N.  W.  Railway  Co.  42  Wis.,  230,  distinguished :  Blad^  Rw.  Imp.  Os. 
T.  La.  C  Booming  ie  Trams,  Co.^  54  Wis. 
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EXPERT  TESTIMONY— SCIENTIFIC  TESTIMONY  IN 
THE  EXAMINATION  OF  WRITTEN  DOCUMENTS, 
ILLUSTRATED  BY  THE  WHITTAKER  CASE,  kc. 

Expert  (iq  law)  is  ^' one  who  is  expert  or  experienced;  a  person 
having  skill,  experience  or  special  knowledge^  on  certain  subjects 
or  professions,  a  icientifie  toitness.** 

One  of  the  definitions  of  the  word  science  is,  **  Knowledge ;  that 
which  cno  knows." 

One  definition  given  by  Webster  is,  ^^  Any  branch  or  species  of 
knawledge." 

Webster s  definition  of  the  word  "expert"  is,  "An  expert, 
skilfal  or  practiced  person ;  one  who  has  skill,  experience  or 
peculiar  knowledge  upon  certain  subjects  of  inquiry  in  science, 
art,  trade,  or  the  like;  a  scientific  witness."  This  definition 
would  include  every  person  who  is  skilled  in  any  business,  art  or 
trade  whatever ;  and  in  law,  any  such  person,  when  called  as  a 
witness  in  a  court  of  justice,  might  be  entitled  to  be  classified 
under  the  head  of  an  expert  or  a  scientific  witness  in  that  par- 
ticular department  of  human  pursuit  in  which  he  could  claim  to 
be  skilled.  Scientific  or  expert  testimony,  then,  in  this  view  of 
the  subject,  would  include  the  investigation  and  ascertainment 
of  certain  classes  of  facts  and  their  statement  in  fixed  terms. 
This  definition  thus  far  involves  no  conclusion  or  opinion  on  the 
part  of  the  expert  as  to  the  relation  or  bearing  of  such  facts  in  a 
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given  case.  It  places  this  class  of  testimony  on  the  same  groond 
as  ail  other  testimony  in  this  reqpect.  This,  as  I  hare  aaid  in  a 
former  paper,  would  seem  to  be  the  true  position  of  the  expert 
witness  in  all  those  cases  where  it  requirdb  no  special  learning  or 
.skill  to  understand  the  bearing  of  the  ascertained  &cta.  It  hap- 
pens in  a  large  number  of  cases  in  which  the  expert  witness  is 
called  to  testify,  perhaps  in  all  of  tho  class  under  diaenasion,  that 
an  intelligent  juror  is  just  as  capable  of  coming  to  a  correct  con- 
clusion in  the  premises  as  to  the  bearing  of  the  facta  aa  the  expert 
himself,  and  it  certainly  seems  as  absurd  to  call  hr  hia  (the 
expert's)  opinion  in  such  cases  as  ia  deemed  to  be  the  fiMSt  in 
respect  to  the  ordinary  witness.  In  ray  paper,  to  which  I  haTO 
alluded  above  (American  Lai^ Begister,  Sept.  1880),  I  say:  '*The 
discussion  of  the  value  of  expert  testimony  frequently  occupies 
the  attention  of  the  courts,  and  is  made,  in  a  large  proportion  of 
cases,  the  subject  of  adverse  criticism  on  the  part  of  the  learned 
judges."  This  will  continue  to  be  the  case  so  long  aa  the  state- 
ment  of  scientific  facts  and  the  ^pimi<m$  of  scientific  men  are 
allowed  to  be  received  in  the  conrta  and  are  classified  by  them 
(under  the  same  head)  as  expert  testimony.  Scientific  testimony, 
that  is,  scientific  facts,  from  the  Tory  nature  of  the  case,  must  be 
admitted  to  be  the  very  best  class  of  testimony,  while  the  opinions 
or  guesses  of  scientific  men,  like  all  other  guesses,  are  often  as 
likely  to  be  wrong  as  right.  It  would  be  just  as  reaaonable  to 
class  under  the  same  head  the  theories  of  the  alchemists  and  the 
demonstrations  of  the  chemists  as  to  place  opmianB  and  the  fi^ts 
of  science  in  a  similar  position. 

The  proverbial  uncertainty  of  expert  testimony  is  further  due 
to  the  practice  of  the  courts  themselyes  in  admitting  incompetent 
persons  to  testify,  as  also  in  thus  adopting  an  altogether  incorrect 
classification. 

If  the  courts  deem  it  necessary,  to  the  settling  of  disputed 
questions,  to  classify  fiicts  and  opinions  under  the  same  h^ad, 
that  of  ^'  expert  testimony,''  and  to  make  use  of  both  to  the  same 
end,  they  might  do  away  with  the  present  state  of  confusion  in 
the  matter,  by  calling  the  one  the  testimony  of  &ct  and  the  other 
the  testimony  of  opinion. 

As  an  illustration  of  the  first  species  of  testimony,  I  gire  a  case 
in  which  it  was  a  question,  whether  one  part  of  a  document  was 
written  with  the  same  ink  as  the  other  part.     Upon  submitting 
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the  paper  to  the  action  of  water,  in  connection  with  the  thin  sheet 
used  in  the  process  of  copying,  I  found  that  one  part  gave  a 
distinct  <^opy,  while  the  other  part  showed  not  the  slightest 
appearance  of  being  a(Aed  upon  by  the  solvent.  Further,  upon 
both  parts  being  subjected  at  the  same  time  to  the  action  of  a 
re-agent,  in  one  case  the  ink  was  changed  to  green,  while  in  the 
other  it  was  obliterated.  Was  there  any  need  in  this  case  for  the 
expert,  who  performed  the  manipulations,  to  give  an  opinion  as  to 
the  identity  of  the  ink  in  the  two  portions  of  the  documents ;  and 
was  not  the  jury  just  as  competent  to  decide  the  question  as  the 
most^killed  expert  ?  And,  further,  could  there  be  any  propriety 
in  designating  the  answer  to  such  a  question  as  an  opinion  at  all  ? 
"  An  opinion,**  say  the  authorities,  '^  is  a  matter  about  which 
two  persons  can,  without  absurdity,  think  differently."  Could 
there  be  any  chance  of  such  diiference  here  ?  And  why  then 
does  the  expert  witness  stand  in  any  different  relation  to  such 
cases  as  the  one  under  consideration,  than  the  ordinary  witness? 
And,  farther,  does  not  his  being  an  expert,  in  the  legitimate  sense 
of  the  term,  incapacitate  him  in  many  of  the  courts  from  giving 
testimony  at  all  in  such  cases,  that  is,  in  cases  where,  as  in  the 
one  under  consideration,  he  is  able  to  set  the  actual  facts  before 
the  jury?  He  could  not,  as  is  evident,  give  an  opinion  in 
such  a  case,  as  the  result  of  his  investigation  amounts  to  a  demon- 
stration. 

Is  this  a  strained  interpretation  of  the  practice  of  the  courts  as 
to  the  admission  of  expert  testimony  ?  In  Rex  v.  CatoVj  4  £sp. 
117,  the  expert  was  allowed  to  be  asked  whether,  in  his  opinion,  the 
libel  under  consideration  was  written  in  a  feigned  or  natural  hand, 
but  he  could  not  be  allowed  to  answer  the  question  whether  he  should 
judge  that  the  libel  was  written  by  the  same  person  that  wrote 
the  acknowledged  letters.  Could  absurdity  go  farther  than  this  ? 
What  then  is  a  natural  hand  in  contradistinction  to  an  unnatural 
or  feigned  hand  as  a  general  term?  Or  if  the  question  read, 
Is  this  the  handwriting  of  the  party  or  parties  involved  in  the 
transaction  under  consideration,  how  are  we  to  get  at  the  fact  if 
we  cannot  be  allowed  to  compare  it  with  genuine  specimens  ?  In 
the  case  mentioned  at  the  head  of  this  paper,  one  of  the  govern- 
ment experts,  Hagen,  sought  to  make  this  distinction  between  a 
natural  and  feigned  hand,  and  Mr.  Southworth,  another  of  the 
government  witnesses,  uses  the  term  ^'  natural  hand.**     It  would 
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bo  interesting  to  discorer  what  is  meant  by  ^*  natural  hand"  in 
this  connection.  One  of  the  definitions  of  the  word  *^  natural"  is 
**  prodaced  by  nature/'  '^  not  artificial ;"  another,  ^^  in  accordance 
with  natare."  Certainly  this  cannot  be  the  meaning  in  either 
case,  and  we  are  precladed  from  limiting  the  application  of  the 
term  to  individaal  cases  by  the  comparison  of  specimens  of  writing. 
This  is  forbidden  in  the  first  place,  by  the  mlings  of  the  coori, 
and  in  the  others  by  the  connection  in  which  the  word  ^*  natural" 
is  employed. 

In  Q-umey  r.  Langland$^  5  B.  ft  Aid.  830,  on  a  charge  of 
forgery,  the  expert  was  asked,  **  From  yonr  knowledge  of  hand- 
writing, do  you  believe  the  handwriting  in  question  to  be  genuine 
or  forged  ?"  The  learned  judge,  Baron  Wood,  said,  in  the  course 
of  his  remarks,  '*  There  is  no  known  standard  by  which  hand- 
writing can,  upon  inspection  only,  be  determined  to  be  counterfeited, 
without  some  previous  knowledge  of  the  genuine  handwriting,  the 
handwriting  of  men  being  as  various  as  their  faces." 

In  a  case  previous  to  this.  Lord  Kenton  admitted  thia  kind  of 
testimony,  t.  e.,  '*  Is  the  paper  in  question  written  in  an  imitated 
hand  ?" 

In  the  subsequent  case  of  GoocUUle  v.  Brahamy  4  Term  Rep. 
497,  he  said,  however,  that  he  ^'  would  not  receive  such  evidence." 
And  he  seems  at  this  time  to  have  come  to  a  conclusion  as  to  its 
utter  absurdity ;  for  he  says  in  another  case  {BaUhehr  v.  Mctujf^ 
woody  2  Esp.  714),  as  to  the  evidence  of  a  clerk  from  the  poat  oflicet 
offered,  under  similar  conditions,  *'  it  is  too  loc$e  and  cannot  be 
received." 

And  Chief  Justice  Bronsok,  of  New  Tork,  in  Saeheti  v. 
SpeneeVj  29  Barb.  180,  adds,  *'  The  evidence  of  expertM  has  been 
allowed  in  some  instances  to  show  that  the  signature  waa  in  a 
simqlated  hand ;  but  this  is  now  disapproved  of."  In  spite  of  all  this, 
and  in  spite  of  the  manifest  absurdity  of  the  whole  thing,  in  the 
Whittaker  trial  or  trials,  including  the  one  at  West  Point,  ihen 
were  found  experts,  and  '^  judge  advocates,"  and  ^^  recorders," 
who  could  not  only  entertain  such  questions,  but  go  even  further, 
and  allow  an  opinion  to  be  given  as  to  whether  the  specimen 
under  investigation  was  written  by  a  man  or  a  woman. 

Recorder   Sears  to  the  expert,  Mr.  Gayler :  **  Can  you  aay 
whether  the  anonymous  letter  (t.  e.  ^^  the  note  of  warning") 
written  by  a  man  or  woman  V 
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Ana.  '*  In  my  opinion  it  was  written  by  a  man." 

Q.  ^'  la  it  a  disguiaed  hand  ?** 

Ana.  ''I  think  ao." 

Thua  it  will  be  aeen  that  in  the  eyea  of  theae  ezperta  and  gen- 
tlemen learned  in  the  law,  there  is  some  known  standard  by  which 
handwriting  can,  npon  inapection,  be  determined  to  be  counter- 
feited or  otherwiae,  and,  moreover,  that  this  standard  or  model  can 
be  formulated  in  some  way  ao  as  to  be  conceived  of  and  understood 
as  the  true  type  or  typical  form  of  a  natural  or  genuine  hand- 
writing. It  would  seem  juat  as  appropriate  to  talk  of  a  natural 
brick  housf,  or  a  natural  steam-engine,  as  of  a  natural  hand- 
writing. 

Perhaps,  however,  the  idea  may  have  been  deduced  from  au- 
thority, that  of  Mr.  Justice  Dooberrt,  who  declares  that,  ''  to 
write  and  read  comes  by  nature.**  So  that  we  may  thus  be  war- 
ranted in  pronouncing,  in  the  language  of  the  experts  quoted 
above,  whether  a  specimen  of  handwriting  be  ''natural,*'  or 
'' feigned,"  or  ''simulated,"  or  "dissimulated,"  or  "disguised,*' 
or  an  "  imitation,"  &c. 

It  will  be  aeen  that  I  am  warranted  in  referring  to  this  class  of 
testimony  as  being  still  admitted  in  the  practice  of  some  of  the 
courts,  notwithstanding  the  declaration  of  Chief  Justice  Brqnson, 
that  "  it  is  now  disapproved  of,*'  as  the  first  case  referred  to, 
Hex  V.  Cator^  is  stated  to  be  a  leading  case  on  this  subject  (5  Am. 
Law  Rev.  228),  and  the  present  case,  though  tried  by  a  military 
court,  was  conducted  as  regards  the  admission  of  evidence,  in  the 
same  manner  as  it  would  be  if  tried  in  the  civil  courts. 

I  do  not  wish  to  pursue,  to  any  great  extent,  the  question  as  to 
how  far  a  strict  construction  of  the  rules  of  the  courts  would  debar 
the  scientific  witness  from  giving,  as  an  expert,  any  other  testi- 
mony than  that  of  opinion.  Certain  it  is  that  in  my  own  experi- 
ence in  some  of  the  courts,  such  testimony  only  has  been  admitted, 
while  in  others  every  step  in  the  process  by  which  I  have  arrived 
at  my  conclusions,  has  been  deemed  admissible  as  testimony,  and 
not  with  the  mere  idea  alone  of  thus  testing  the  qualifications  of 
the  expert.  With  reference  to  the  particular  class  of  testimony 
under  discussion,  or  rather  to  one  species  of  it,  that  in  regard  to 
handwriting,  no  other  idea  seems  formerly  to  have  been  enter- 
tained by  the  courts,  than  that  the  expert's  testimony  should  be 
that  of  opinion  only.     Lord  Mansfield,  in  Folke%  v.  Chadd^  8 
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I>.aX-  l.>7.  Skj%,  **  HxBiiwr.rizLj:  b  proroi  eTctr  daj  bj  opinioB." 

In  kll  rile  te:k««»  t>>  9:i:<:k  I  Live  xlla*ird.  an«i  in  ail  vkich  I  liaTe 
:L^u  f^r  tM^ii.  r.'^.'L  iL^  b  liie  kl.W  i<ica  wLlch  is  entertained  in 
T^ZTl  t)  liie  c^LxneztT  u-i  groan'is  of  aidoiissibilitT  of  this  kind 
•jf  Ce^c.zL' './.  I;  i:5  tn&e  :La:  **  It  Lad  been  the  constant  costom 
•^f  :Lic  'rarta  tirt'-re  tK«*  tic-e  of  F'-'ktM  t.  CkadJ^  to  receire  iD« 
*rni'-::  ri«  fir>fn  ^.I'^r^i  viictr&ses  ;  and  vhecher  sntk  witnesses  gaTe 
tLrlr  £K^:;ii*aj  In  rlie  fjran  ul"  g^'ienl  scientific  £icta,  or  raerelj 
^i  ♦>^.r.:'  Ei5  w:.:.-tt  rL^j riry  were  to  rt.-ceiTe  as  Hicts,  no  objection 
was  ev.-r  mxl*T  t»>  ii*  recef»:i«>€i."  Bat  nowhere  b  it  even  inti- 
mac^i  cfi  It  Li:.  tvricirig  was  erer  tL«>a^kt  to  be  capable  of  proof 

TLi<  dt^:-Iara:ivD  or  npinioo,  altkoogh  applied  to  an  altogether 
difienirnt  subject  than  the  ooe  under  di^cossion,  covers  the  whole 
gn>an«L  and  h:i'l  tr.e  courts  folio we«l  the  idea  here  fbrmalated.  and 
da^'^ifiol  the  two  kinds  of  so-callt-d  expert  testimonj  under  two 
ht^d^,  Is  I  Lave  su^^esied^  thev  wi.>ald  have  aroided  the  *"  deplor* 
able  c«jn fusion  "  as.  sajs  the  writer,  before  quoted,  in  which  *'*'  the 
whole  suKjeijt  Las  become  inToIve«i/'  And  still  further,  thej 
wu-ild  LdTc  avoidei  the  utter  absanlitj  of  their  many  contradic* 
tory  utterance's  in  regard  to  this  class  of  testimonj. 

Tlie  writer  of  the  article  in  the  Law  Reriew,  before  quoted,  says : 
**  The  assistance  of  such  persons "  (those  skilled  in  any  art  or 
science  I  *'  in  the  administration  of  justice  is  as  imperative  as  ever, 
since  it  is  simply  impossible  for  ordinary  men  to  decide  upon 
questions  of  abstruse  and  recondite  learning  or  of  technical  skill 
witliout  the  aid  of  expert$/' 

On  the  same  page  he  has  quoted  the  maxim,  cuilihet  in  $ud  arte 
p^rito  rrt'ihntdum  ent.  On  this  he  comments  by  saying  that  this 
maxim  '*  wt^uM  seem  natural  and  reasonable  enough  to  be  capable 
of  direct  and  easy  application,  but  experience  has  shown  it  to  be 
one  oi"  tlie  most  difficult — producing  the  most  deplorable  confusion 
and  conflict  in  tliat  department  of  the  law  in  which  it  is  sought  to 
be  applied."  And  further,  '*  the  investigation  of  the  adjudica- 
tiotis  and  discussions  upon  the  subject,  reveals  an  unmistakable 
tendency  on  the  part  of  eminent  jud<res  and  jurists  to  attach  less 
and  less  importance  to  testimony  of  this  nature."  And  this  last, 
notwithstanding  the  admitted  fact  that  in  many  cases  it  is  '^abso- 
lutely impossible  to  get  along  at  all  without  this  class  of  testi- 
mony." 
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-But  after  all,  is  it  very  certain  that  there  is  any  inherent  difB 
culty  in  the  application  of  the  principle  in  legal  trials  ?  Is  it  not 
rather  obvious  that  the  apparent  confusion  grows  mainly,  as  I  have 
indicated,'  out  of  an  incorrect  classification  in  the  premises  and 
also  of  a  want  of  technical  knowledge  on  the  part  of  those  called 
upon  to  administer  the  laws  ? 

*  This  may  seem  an  unjustifiable  arraignment  of  learned  judges 
and  lawyers;  but  what  of  the  proof?  Lord  Mansfield  says, 
**"  When  questions  come  before  me  in  regard  to  unskilfully  navi- 
gating ships,  I  always  send  for  the  brethren  of  the  Trinity  House. 
The  question  depends  upon  the  evidence  of  those  who  understand 
those  things."  Thus  this  eminent  judge  acknowledges  his  want 
of  information  upon  this  special  subject. 

In  a  case  in  which  a  party  was  charged  with  passing  a  counterfeit 
bank  note,  it  became  necessary,  in  order  to  establish  the  character 
of  the  note,  to  distinguish  between  an  etching  and  an  engraving. 
To  this  end  an  engraver  was  called  as  a  witness  in  the  case.  To 
the  unskilled  observer,  the  distinction  is  not  appreciable,  and  in 
case  of  a  much-handled  note,  it  would  pass  the  ordinary  observa- 
tion of  a  practical  engraver ;  but  with  proper  and  careful  examina- 
tion, he  could  not  fail  to  come  to  a  correct  conclusion  in  the 
matter.  In  the  present  case,  as  the  court  and  attorneys  could  see 
no  difference  as  to  the  genuineness  of  the  specimens  under  ex- 
aminationi  the  case  went  to  the  jury  with  this  idea,  that  each 
must  therefore  be  genuine.  The  judge  remarked,  almost  in  the 
language  of  Lord  President  BoTLE,  which  I  have  quoted  in  a 
former  paper :  '^  In  this  case,  an  engraver  has  been  examined,  to 
whose  testimony  I  pay  very  little  attention,  as  their  ojnnionn  are 
but  little  to  be  depended  upon."  The  counsel  for  the  defence  had 
previously  called  the  attention  of  the  court  and  jury  to  the  fact 
that  (in  his  own  language)  "  no  human  eye  could  see  any  differ- 
ence, and  that  therefore  no  such  difference  could  exist.  The 
alleged  idifference,  he  said,  was  subjective  or  wholly  imaginary  on 
the  part  of  the  so-called  expert."  And  yet  the  note  was  a  counter- 
feit, and  the  plate  had  been  executed  mainly  by  the  etching  pro- 
cess, while  the  genuine  plate  was  largely  an  engraving. 

Here  it  will  be  seen  that  the  very  terms  used  by  the  witness  in 
giving  his  testimony  were  misunderstood  by  the  court,  so  that  the 
court  designated  said  testimony  as  an  opinion^  which  it  was  not  in 
any  respect/     It  was  simply  a  statement  of  an  absolute  fact  which 
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the  witness  well  understood  and  knew  to  be  sach,  and  which  con- 
stituted as  essential  a  difference  between  the  processes  used  in  the 
production  of  the  two  plates  as  exists  between  that  emplojed  in 
making  a  cast  and  a  wrougbt-iron  structure.  Here  there  is  scMne- 
thing  added  to  the  legal  literature  which,  as  we  have  seen  aboTe, 
declares  that  eminent  judges  and  jurists  do  not  place  much  confi- 
dence in  expert  testimony.  The  reason  in  this  case  at  least, 
would  seem  to  be  very  obvious.  One  other  case  I  proceed  to 
notice  in  connection  with  this  part  of  my  subject,  as  it  still  further 
serves  to  illustrate  what  I  have  already  said  as  to  the  sweeping 
generalization  of  the  courts,  in  respect  to  the  class  of  testimony 
under  discussion. 

In  the  Tracy  Peerage  Cane,  10  Clark  k  Fin.  164,  191,  Lord 
Campbell  says:  ^'I  do  not  mean  to  throw  any  reflection  on  Sir 
Frederic  Madden  "  (the  expert  in  handwriting  employed  in  the 
case),  ^*I  dare  say  he  is  a  very  respectable  gentleman,  and  did 
not  mean  to  give  any  evidence"  (opinion)  '*  that  was  untrue ;  but 
really,  this  confirms  the  opinion  I  have  entertained,  that  hardly 
any  weight  is  to  be  given  to  the  evidence  of  what  are  called 
scientific  witnesses."  Is  not  this  most  excellent  logic?  Because, 
in  the  opinion  of  the  judge,  an  expert  in  handwriting  has  given 
testimony  (an  opinion)  which  he,  the  judge,  thinks  is  not  to  be 
relied  upon,  that,  therefore,  in  his  own  language,  this  really  con- 
firms him  in  the  opinions  he  has  entertained,  that  hardly  any 
weight  is  to  be  given  to  the  evidence  of  scientific  witnesses,  e.  g.y 
chemists,  astronomers,  physicians,  &c.  Would  it  not  be  for  the 
best  interests  of  the  courts  and,  as  a  consequence,  of  society  also, 
to  adopt  that  portion  of  the  motto  of  The  London  Royal  Society, 
where  it  says :  ^*  Science  will  not  accept  the  authority  of  any 
master,  however  illustrious  he  may  have  been."  Judge  McLbak, 
in  Allen  v.  Hunter^  6  McLean  803,  says :  ^'  The  opinions  of  the 
experts  who  have  been  examined,  are  in  conflict,  and  so  far  as  my 
experience  goes,  this  has  been  uniformly  the  case  where  experts 
have  been  examined."  In  this  case  eight  doctors  deposed  in  finvor 
of  the  plaintiff,  and  eleven  for  the  defendant. 

In  volume  80  of  the  Reports  of  Cases  at  Law  and  in  Chancery, 
determined  in  the  Supreme  Court  of  Illinois,  the  opinions  affirm  the 
judgments  below  in  thirty-three  cases  and  reverse  them  in  sixty-six 
cases,  thus  disagreeing  with  the  courts  below  in  two-thirds  of  the 
cases  under  consideration.     Nor  does  this,  by  any  means,  present 
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the  wbole  of  the  facts  in  the  premises.  As  cases  in  the  Supreme 
Court  are  $lecided  of  course  by  a  majority  of  the  judges,  it  will  be 
found  in  many  of  those  alluded  to  that  the  court  was  divided  in 
opinion  as  were  the  doctors  in  the  case  which  famished  the  occa- 
sion for  the  discriminating  conclusion  of  Judge  McLean  in  regard 
to  every  speeieM  of  scientific  testimony.  For,  as  will  be  observed, 
the  learned  judge  makes  no  exception,  in  the  case,  but  distinctly 
states  that,  as  far  as  his  experience  goes,  this  has  been  uniformly 
the  case  when  experts  have  been  examined.  This  testimony  of 
the  doctors,  it  will  be  remembered,  is  precisely  of  the  same 
character  as  the  decisions  of  the  judges,  e.  g.^  the  testimony 
of  opinion. 

Suppose  the  doctors,  together  with  other  scientific  witnesses, 
should  quote  Lord  Campbell's  language  and  apply  it  after  this 
manner:  *^We  do  not  mean  to  throw  any  reflection  upon  the 
noble  lord  nor  upon  judges  in  general.  We  dare  say  that  they  are 
all  rerj  respectable  gentlemen,  and  do  not  mean  to  give  an  opinion 
that  is  incorrect,  but  really  this  confirms  the  opinion  we  have 
entertained  that  hardly  any  weight  is  to  be  given  to  the  opinions 
of  lawyers  or  learned  judges,  especially  as  it  regards  matters 
belonging  to  their  particular  profession.  And  aa  to  scientific 
testimony  they  come,  in  most  cases,  with  a  bias  in  their  minds  in 
regard  to  it,  depending  upon  their  want  of  technical  knowledge  in 
the  premises.  From  this  same  want  of  special  knowledge  outside 
of  their  profession  comes  their  absurd  classification  of  expert  testi- 
mony, in  which  all  varieties  are  placed  in  the  same  category,  so 
that  when  a  seeming  discrepancy  occurs  in  one  case  they  declare, 
ex  cathedra^  that  all  such  testimony,  that  is  the  *  evidence  of  what 
are  called  scientific  witnesses.'  should  have  *  hardly  any  weight 
given  to  it.'  " 

Or,  in  the  language  of  Judge  McLean,  the  scientific  court 
might  say,  '*  The  opinions  of  the  judges  of  the  law  courts,  in  a 
considerable  proportion  of  their  cases,  are  in  conflict,  and  so  far  as 
our  own  experience  goes,  this  has  been  largely  the  fact  where  they 
have  been  called  upon  to  decide  cases  belonging  to  their  own  pro- 
fession even ;  hence  their  opinions  are  but  little  to  be  relied  upon. 
And  if  this  be  the  fact  in  their  own  profession,  how  much  weight 
should  be  given  to  their  opinions  upon  subjects  with  which  they 
mre  totally  unacquainted?'*    The  argument,  it  seems  to  me,  is  as 

strong  against  the  value  of  one  species  of  testimony  or  opinion  aa 
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the  other.  And  this  lies  in  the  case  of  scientific  testimony  against 
that  of  opinion  only.  But  nvho  does  not  realize  that  civiliied 
society  could  not  get  along  at  all  without  the  courts,  and  further, 
that  their  wide  differences  in  opinion  grow  out  of  the  very  nature 
of  the  Imman  mind  and  the  infinity  of  human  relations?  It 
may  be,  and  no  doubt  is,  difficult  for  the  courts  to  adopt  rules  in 
all  cases  by  which  to  test  the  qualifications,  of  experts,  but  they 
could  do  so,  I  think,  where  the  processes  by  which  a  conclusion  is 
arrived  at  are  of  such  a  nature  as  to  be  capable  of  presentation  to 
an  intelligent  jury.  And  in  these  cases,  as  I  have  suggested 
before,  it  might  be  left  to  the  jury  to  draw  their  own  conclusions, 
as  in  cases  of  ordinary  testimony. 

In  the  examination  of  handwriting  I  have  endeavored  to  adopt 
a  method  by  which  the  ordinarily  intelligent  man  may  be  able  to 
come  to  a  conclusion  with  no  other  assistance  from  the  expert  than 
that  of  a  full  explanation  of  the  facts  in  the  case.  It  consists  in 
the  bringing  together  of  magnified  specimens  of  the  letters  under 
discussion,  drawn  with  great  accuracy  by  means  of  the  micro- 
scope, and  placing  the  disputed  letters  and  words  thus  enlarged  by 
the  side  of  the  genuine  ones,  thus  enabling  any  one  to  make  a 
comparison  of  form  under  the  only  conditions  in  which  such' 
comparison  can  possibly  be  made.  We  are  also  able  under  these 
conditions  to  observe  the  minute  anatomy  of  the  letters  which  is 
inappreciable  in  most  cases  by  the  unaided  eye.  The  only  theory 
involved  in  the  process  is  the  idea  that  every  person  baa  some 
peculiarity  in  his  writing  unlike  that  of  any  one  else  which,  if  not 
otherwise  appreciable,  may  be  brought  out  by  means  of  the  micro- 
scope. This  may  consist  in  what  has  been  called  the  ^'  rhythm  of 
pressure,"  where  some  portion  or  portions  of  a  letter  are  specially 
shaded,  or  by  a  peculiar  looping,  curving  of  pen  strokes,  &c 
Whatever  the  facts  may  be,  they  are  all  brought  out  by  means  of 
the  microscope,  and  by  thus  placing  the  enlarged  copies  of  the 
letters  side  by  side  the  juror  as  w*ell  as  the  expert  in  a  given  case 
is  placed  in  a  position  to  draw  his  own  conclusions.  Where 
chemical  or  other  so  called  scientific  examinations  are  to  be  made, 
it  is  my  endeavor,  as  before  stated,  to  bring  the  facts  in  the  same 
manner  before  the  jury,  thus  placing  them  in  a  position  to  do 
their  Iciiitimate  work  in  these  cases  as  well. 

Mv  whole  course  of  examination  in  the  Whittaker  case  was 
conducted  on  this  method  alone,  so  that  no  conclusion  was  given 
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the  groands  of  which  could  not  be  made  plain  by  ocular  demon- 
stration. This  case,  so  far  as  I  am  concerned  in  it,  consists  of  the 
question  whether  a  certain  document  was  written  bj  Cadet  Whit- 
taker  or  by  some  other  person. 


This  document  is  called  the  '^  note  of  warning*'  (plate  1)  and 
consists  of  the  following  words:  "Sunday  April  4*f  Mr 
Whittaker,  You  will  be  ^  fixed'  Better  keep  awake  A  friend" 
The  envelope  in  the  same  hand  is  simply  addressed  "  Cadet 
Whittaker."     I  give  a  fac  simile  of  the  first  magnified  four  timeSn 
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(plato  1),  the  address  is  seen  on  (plate  2)  first  line.  These  are 
from  photographs  of  the  "note  of  warning"  and  the  "address," 
sent  me  at  Chicago  before  I  had  anything  to  do  with  the  triaL 
They  purported  to  be  taken  by  the  government,  and  at  the  time 
of  the  trial  were  carefully  compared  with  the  original  note,  with 
which  they  perfectly  agreed,  with  the  exception  of  one  letter, 
which  fact  I  shall  have  occasion  to  notice  hereafter.  The  original 
note  was  in  pencil,  and  I  remark  that  though  the  frame-work  or 
direction  of  lines  which  compose  letters  written  with  a  pencil,  are 
correctly  given  by  the  photographic  process,  the  minute  anatomy, 
e.  g-t  the  varying  roughness  of  lines,  &c.,  fails  to  be  preserved. 
The  letters  composing  the  plates  were  drawn  under  %  magnifying 
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power  of  from  9  to  10  diameters  (80  to  100  areas),  and  then 
photographed  on  the  wooden  blocks,  thus  preserving  the  original 
form  unchanged  except  as  to  sise.  I  have  drawn  my  report  of  the 
testimony  given  in  the  ^r«t  trial  from  the  Criminal  Law  Magazine 
of  March  1881,  and  this,  with  whatever  else  of  government  testi- 
mdhy  that  is  found  in  this  paper,  is  given  in  order  to  illustrate 
not  only  what  I  consider  the  difference  between  true  and  false 
methods  in  such  investigations,  but  also  to  show  the  utter  absurd- 
ity and  unfairness  of  much  that  is  introduced  as  testimony  in 
those  cases  in  which  experts  are  called  to  testify. 

Expert  John  £.  Hagen,  Criminal  Law  Magazine,  p.  158,  says: 
''  Effort  is  made  by  a  nerve  motion  to  vary  the  direction  from  an 
accustomed  routine  line  of  motion  to  a  different  one,  and  one  to 
which  the  reflex  capacities  of  the  muscles  guiding  the  pencil  have 
not  been  habituated.  The  capital  '  S  in  Sunday  shows  the  wan- 
dering pencil  lines  of  disguising  effort,  as  do  the  capital  letter  ^A* 
&c.  Page  159,  at  the  top  of  the  ^0*  in  the  word  *  cadet*  an 
Qnasual  loop  is  formed  by  steady  and  arbitrary  conditions  of 
habit,"  &c.  It  would  not  seem  difficult  to  estimate  the  value  of 
the  testimony  of  a  witness  who  could  make  such  .a  statement  as 
this.  What  then  is  nerve  motion?  Are  not  all  the  voluntary 
motions  of  the  body  produced  by  the  action  of  the  muscles  through 
the  influence  of  the  nerves  under  the  order  of  the  nerve  centres  ? 
And  what  are  ''  reflex  capacities  of  muscles  ?"  Do  the  muscles 
ever  acquire  capacities  of  their  own  by  which  they  act  independ* 
ently  of  the  nerve  centres  ?  There  may  be  some  excuse  perhaps 
for  unscientific  persons  coming  to  a  conclusion  that  they  do  so  in 
St.  Vitus*s  dance,  or  epilepsy,  but  these  would  hardly  be  con- 
ditions in  which  any  pi^rticular  kind  of  writing  could  be  produced. 
But  even  here  such  testimony  would  be  of  no  value  whatever,  as 
it  is  founded  upon  fieklse  premises.  Both  diseased  and  normal 
muscular  action  depends  for  its  direction  upon  the  nerve  centres. 
And  thus  all  this  material  allowed  to  be  used  as  testimony,  on 
which  the  reputation,  and  life  even,  of  an  innocent  person  may 
depend,  is  shown  to  be  as  baseless  as  ^^  the  stuff  of  which  dreams 
are  made.*'  Certainly  then  its  admission  in  the  courts  becomes 
matter  of  grave  question. 

The  loop  at  the  top  of  the  *'C,*'  which  we  are  told  is  formed 
under  such  mysterious  conditions,  is  shown  on  plates  2,  4,  5.  The 
letters  on  the  plates  marked  with  a  star  are  from  the  ^^  note  of 
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warning/*  those  marked  with  the  letter  ^^  J'*  are  from  specimens  of 
vriting  pixHiucotl  on  the  trial  by  the  goTemment  and  alleged  to  be 
in  the  hand  of  one  of  the  cadets  at  West  Point,  and  numbered  27. 
Those  marked  with  the  letter  ^*I'*  are  from  Cadet  Whittaker's 
pajiors. 

Plate  4,  consists  of  letters  from  each  of  these  sources.  These 
letters  will  be  iloscrilted  in  their  onler,  as  will  those  on  plate  5, 
which  consists  o(  letters  from  the  "  note  of  warning/'  and  alsofrran 
Win t taker's  writings,  eo[>ied  from  expert  Uagen's  own  plates,  used 
in  the  second  trial.  This  ''  unusual  loop,"  at  the  top  of  the  '^  C/*  it 
will  be  seen  is  common  to  this  letter  as  found  in  the  ^^  note  of 
waniing*'  and  also  Xo.  27.  See  4th  and  5th  lines  of  plate  2,  and 
also  diagrams  of  the  method  of  forming  it,  plate  4, 4ih  line  (first "  C" 
from  note  of  warning,  2d  ^*  0"  and  3d  "  C"  from  No.  27).  On  plato 
5,  this  letter  from  the  *-*•  note  of  warning*'  is  contrasted  with  one 
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of  Whittaker*8,  copied  from  Hagen's  own  plate,  and  represented 
as  being  made  in  the  same  manner  in  the  expression  ^'  an  unusual 
loop  18  formed  at  the  top  of  the  "  C"  in  the  word  cadet."  By  look- 
ing at  Hagen's  own  model  (plate  5),  and  at  these  letters  in  plate 
2,  and  the  diagram  ^^  C%.''  in  plate  4  (the  last  five  of  which  are  all 
the  forms  of  this  letter  which  approximate  in  the  least  to  those 
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under  discusaion,  which  I  find  in  some  eighty  of  Whittaker*8  pftpen 
in  my  possession),  we  shall  sec  that  they  are  made  upon  entirely 
different  principles.  In  Hagen's  example,  from  whence  he  has 
drawn  his  conclusions,  it  will  be  seen  that  the  crossing  lines  would 
form  two  open  loops  at  the  upper  part  of  the  first  letter  had  not 
the  first  loop  been  obliterated  by  the  inflow  of  the  ink,  while  in 
the  other,  from  Whittaker  s  writing,  three  loops  would  have  been 
seen  as  shown  in  the  diagram.  It  will  be  also  seen  that  the  out- 
line of  the  two  letters  is  quite  different,  the  one  eyery where 
rounded,  while  the  other  shows  a  sharp  point  at  the  top. 

Leaving  out  of  view  the  part  I  will  call  the  tail  in  the  first 
letter,  and  which  I  have  never  found  in  any  of  Whittakers  *' C$" 
let  us  follow  this  stroke  of  the  pen  from  the  point  of  crossing  the 
downward  shaft  until  its  return  to  this  point.  In  the  first  "  C,"  on 
plate  4,  that  from  the  ''  note  of  warning,"  this  line  passing  to  the 
right,  forms  the  first  loop  of  the  ''  O*'  by  turning  upon  itself  down- 
ward, aiid  to  the  left  then  upward,  siill  continuing  its  course  to 
the  left,  then  downward  again  to  the  starting  point.  In  Whitta- 
ker's  ^'  (7,"  the  line  first  proceeds  upward  and  to  the  right  to  a  point 
in  its  course  where  it  turns  directly  downward,  forming  a  sharp 
corner ;  next  it  turns  upon  itself  to  the  right  and  proceeds  upward, 
and  to  the  left  crossing  the  two  parts  of  the  line  which  constitute 
the  angular  portion  of  the  letter ;  next  turning  downward  and  to 
the  left  to  the  starting  point.  Thus,  it  will  be  seen,  that  there  are 
three  crossings  and  three  loops  in  this  letter,  while  there  are  but 
two  in  the  first  ^'  (7,'*  and  in  the  formation  of  the  first  loop  of  the  two 
letters  the  line  is  carried  to  the  left  in  one  and  to  the  right  in  the 
other.  Next,  I  notice  the  capital  "*S,"  in  plate  6.  Of  this  letter  it 
will  be  remembered  Expert  Hagen  says :  *'  It  shows  the  wandering 
pencil  lines  of  disguising  effort."  The  first "  S"  in  plate  5,  is  from 
the  "  note  of  warning,"  the  second  "  *?"  is  one  of  Whittaker's ;  both 
copied  from  Expert  Hagen's  plate.  The  first  shows  the  first  limb 
as  beginning  at  the  right,  then  proceeding  to  the  left,  then  again 
to  the  right  with  an  upward  curve  and  course  until  it  crosses  the 
shaft  where  it  forms  a  downward  curve.  Next  the  line  mounts 
upward  to  the  top  of  the  letter,  where,  turning  abruptly  on  itself^ 
it  proceeds  downward  almost  in  a  straight  line,  forming  the  upper 
loop  of  the  letter.  The  next  "aS"  (Whittaker's)  begins  at  a  point  at 
the  left,  and  proceeds  to  the  right,  and  upward  in  a  continuous 
curve  until  it  reaches  the  top,  from  whence  it  proceeds  downward, 
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forming  a  curve  opposite  to  the  first,  thus  constituting  the  upper 
loop  of  the  letter,  with  two  nearly  equally  curved  sides  unlike  the 
first  which  has  one  side  nearly  straight.  Notice  also  the  first  limb 
or  upward  stroke  of  the  two  letters,  the  one  made  up  of  double 
curves  in  opposite  directions,  the  other  of  a  single  curve  in  one 
direction.  The  analysis  of  these  letters  might  be  carried  much 
farther,  but  I  shall  give  the  prominent  characteristics  only,  as 
these  will  fully  serve  my  purpose.     Where  the  original  writing  is 
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ezecnte<l  in  ink,  and  with  an  ordinary  pen,  the  minnte  anatomy 
of  the  pen  strokes,  the  ''  rhythm  of  force,**  &c.,  often  furnishes  very 
important  testimony,  but  when  the  pencil,  or  pencil-pointed  pen 
is  used,  this  *'  rhythm  of  force"  cannot  well  be  appreciated.     The 
next  two  letters,  on  plate  5,  from  Expert  Hagen*s  plate  1  (used  at 
the  court-miirtial)  will  be  seen  to  differ  quite  widely  from  each 
other.     The  first  from  the  ^'note  of  warning*'  has  an  ovaMooped 
top,  a  double  curved  shaft,  and  a  blunted  terminal  extremity,  the 
other,  from  Whittaker*8  writing,  is  without  a  loop  at  the  top,  has 
a  iingle  curved  shaft,  aAd  ends  in  a  point.     This  pointed  ending 
of  this  class  of  letters  is  true  of  all  of  Whittaker*s  writing  so  far 
as  my  experience  goes.     This  fact  is  also  shown  in  plate  3.     The 
next  two  letters  ('*(7'*)  I  have  noticed  before.     The  two  capitals 
^c4  f^**)  I  ghall  not  comment  upon,  only  referring  to  plate  2  for  al! 
the  forms  of  this  letter  that  I  have  been  able  to  find  in  Whittaker's 
writing.     The  next  group  of  three  **  y«,**  in  plate  6,  are  copied 
from  Hagen*s  (plate  1).     The  first  is  from  the  ''note  of  warning," 
the  other  two  from  Whittaker's  papers.     The  first  has  the  top 
loop  formed  with  one  side  much  more  curved  than  the  other,  with 
the  bottom  of  the  main  limb  quite  pointed ;  this  limb  joined  to  the 
lower  without  a  perceptible  loop,  and  the  lower  loop  made  up  with 
a  single  curve  and  two  distinct  angles.     The  second  letter  has  the 
first  loop  made  with  two  nearly  equally  curved  sides,  the  bottom 
distinctly  curved,  as  it  is  also  in  the  third  example,  the  main 
limb  joined  to  the  shaft  in  both  cases  with  distinct  loops,  the  lower 
loop  being  made  up  with  two  curves  and  a  single  sharp  angle. 
Gould  difference  farther  go  than  is  shown  throughout  this  entire 
plate?     The  editor  of  a  certain  legal  journal,  in  commenting  upon 
the  "  note  of  warning,"  said :  "  It  must  be  concluded  to  be  Whitta- 
ker's from  the  almost  entire  difference  which  exists  between  the 
two  hands."     This  would  seem  to  be  the  ground  upon  which  the 
experts  and  the  author  of  the  article  in  The  Criminal  Law  Maga- 
zine come  to  their  conclusions  in  the  case. 
^^ Credo  quia  impo9$ibile  est.'' 

R-  U.  Piper, 

Chicago. 

ITo  he  eonHnuei.) 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Iowa. 
HALLAM  V,  T|1K  INDIANOLA  HOTEL  CO.  bt  al. 

A  director  of  a  corpontion  may  beeome  its  creditor,  mnd  take  and  enforce  a  mort- 
gage OD  it«  property,  but  he  is  not  tberebr  divested  of  hin  ret ponnbility  at  a  director, 
nor  the  duties  which  as  sach  he  owes  to  the  corporation,  and  he  is  bound  to  act  in 
the  atiDOst  |;ood  faitli  tfaroogboat  the  transaction. 

Facts  eoai*idered  upon  which  it  was  held  that  a  sale  of  property  of  a  corporatioii, 
under  a  nsortgage  held  by  one  of  its  directors,  should  ha  set  aside. 

Appeal  from  Warren  Diatrict  Court. 

The  defendant  E.  W.  Perry,  and  the  defendant  J.  E.  Lucas, 
each  obtained  a  decree  of  foreclosure  of  a  real  estate  mortgage 
against  the  defendant,  the  Indianola  Hotel  Co.,  a  corporation  duly 
incorporated  under  the  laws  of  Iowa.  An  execution  sale  was 
made  thereon,  and  the  property  was  purchased  by  Perry  for  the 
amount  of  both  decrees  and  interest  and  costs,  and  the  property 
is  now  held  by  him  for  himself  and  Lucas.  The  plaintiff  Hallam 
is  a  stockholder  in  the  hotel  company,  and  he  brings  this  action  to 
set  aside  the  sale,  and  the  decrees,  and  the  mortgages  upon  which 
the  decrees  were  rendered.  The  alleged  ground  of  the  action  is 
that  the  mortgages  were  invalid,  and  that  the  decrees  were  obtained 
by  fraud,  and  that  the  purchase  by  Perry  at  the  foreclosure  sale 
should  be  set  aside  because  Perry  is  one  of  the  directors  of  the 
company.  The  court  dismissed  the  plaintiff's  petition  and  he 
appeals. 

CoU  ^  Cole  and  ff.  McNeil^  for  appellant. 

Todhunter  ^  Sartman^  Sendereon  f  Berry  and  Seevera  ^ 
Sampsofiy  for  appellees. 

Adams,  C.  J. — One  of  the  mortgages  is  exceedingly  informal, 
and  neither  appears  to  havebeen  executed  by  the  authority  of  the 
board  of  directors  of  the  defendant  company.  If,  therefore,  the 
foreclosure  of  the  mortgages  had  been  resisted  by  the  company,  it 
seems  doubtful  to  us  whether  the  decrees  thereon  could  properly 
have  been  obtained.  But  having  been  obtained,  they  constitute 
an  adjudication,  and  are  binding  upon  the  company  unleSb  they 
wore  obtained  by  fraud.     It  appears  to  us  also  that  if  the  com- 
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pany  is  bound  by  them,  all  the  stockholdiers  are  bound  by  tbem, 
including  the  plaintiff.  His  interest  in  the  litigation  was  repre- 
sented by  the  company,  and  he  was  not  only  not  a  necessary  party, 
but«not  a  proper  party. 

Coming  to  the  question  as  to  whether  there  was  any  fraud 
practised  in  obtaining  the  decreed,  we  have  to  say  that  we  think 
that  there  was  not.  The  amount  for  which  the  decrees  were  ren- 
dered was  due  from  the  company,  and  had  become  payable.  The 
complaint  seems  to  be  that  these  creditors  combined  with  the  offi- 
cers of  the  company  and  were  allowed  to  take  decrees  of  fore- 
closure, whereas  they  should  have  granted  an  extension,  or  the 
company  should  have  borrowed  money  and  paid  them, off.  The 
objection  is  not  to  the  mode  of  foreclosure,  so  far  as  obtaining  the 
decrees  is  eoncernedj  but  to  the  fact  of  foreclosure.  But  it  is  not 
for  us  to  say  that  the  creditors  should  have  granted  an  extension, 
or  that  the  company  should  bare  borrowed  money  and  paid  them 
and  thereby  prevented  a  foreclosure.  If  we  should  conclude  tliat 
the  affairs  of  the  oompany  were  very  unwisely  managed,  and  that 
the  foredosures  might  have  been  prevented,  such  conclusion  would 
fall  short  pf  justifying  us  in  holding  that  the  decrees  were  obtained 
by  fraud. 

Nor  do  we  think  that  the  fact  that  Perry  was  a  director  of  the 
oompany  necessarily  precluded  him  from  making  a  valid  purchase 
at  the  foreclosure  sale.  His  right  to  become  a  creditor  of  the  com- 
pany by  .loaning  it  money  cannot  be  questioned  for  a  moment.  It 
was  equally  his  right  to  take  security  and  enforce  it,  and  it  seems 
to  follow  that  he  should  be  allowed  for  his  just  protection  to  bid 
at  an  execution  sale  of  the  property  upon  which  he  was  secured. 
That  a  director  of  a  corporation  may  bid  at  an  execution  sale  made 
to  pay  a  debt  due  the  director  from  the  corporation  was  expressly 
held  in  Twin  Lick  Oil  Co.  v.  Morbury,  91  U.  S.  687. 

While  this  is  so,  it  is  not  to  be  denied  that  a  fiduciary  relation 
exists,  and  a  director  cannot  wholly  divest  himself  of  his  respon- 
sibility to  the  company  even  in  the  very  matter  in  which  he  has 
become  an  adversary.  In  Twin  Lick  Oil  Co,  v.  Morhury^  above 
cited,  the  court  said  *^  that  a  director  of  a  joint  stock  corporation 
sustains  One  of  those  fiduciary  relations  where  his  dealings  with 
the  subject-matter  of  his  trust  or  agency,  and  with  the  beneficiary 
or  party  whose  interest  is  confided  to  his  care,  are  viewed  with 
jealousy  by  the  courts  and  may  be  set  aside  on  slight  grounds,  and 
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Sb  a  doctrine  founded  on  the  soundest  morality,  and  has  received 
the  clearest  recognition  in  this  court  and  in  others."  Citing 
Koehler  v.  Black  River  Falli  Iron  Co.,  2  Black  715;  Drury  v. 
Cro99y  7  Wall.  299;  Luxemburg  Railroad  Co.  y,  Mogvaij^y  25 
Beav.  586;  The  Cumberland  Co.  r.  Sherman,  30  Barb.  553. 
While,  therefore^  it  was  held  that  the  creditor  director  was  at 
liberty  to  brd  at  the  execatton  sale,  yet  it  was  said  that  the  liberty 
should  be  exercised  subject  to  the  rules  which  belong  to  his  pectt<'> 
Kar  position.  Under  the  doctrine  enunciated,  we  ai%  calle<l  upon 
to  look  into  the  acts  of  Perry  with  far  greater  scrutiny  than  we 
should  be  if  he  sustained  no  relation  to  the  company  other  than 
that  of  creditor,  and  would  be  justified,  we  think,  in  setting  aside 
the  sale  upon  much  slighter  ground. 

The  defendant  company  was  incorporated  for  the  purpose  of 
building  a  hotel.  The  indebtedness  in  question  was  incurred  as  a 
part  of  ^ts  cost.  But  it  was  a  comparatiyely  small  part,  amounting 
at  the  time  of  sale  to  but  little  more  than  $4000,  and  in  that  sum 
was  included  considerable  accrued  interest.  The  cost  of  the  hotel 
appears  to  have  been  about  91^>000.  By  the  execution  sale  in 
question,  the  whole  property  has  been  exhausted  to  pay  the  com- 
paratively small  balance  of  cost  of  construction.  The  enterprise 
has  certainly  come  to  a  very  remarkable  result. 

Again,  the  evidence  shows  that  the  hotel  was  at  the  time  of  the 
execution  sale  rented  at  $900  a  year.  It  also  shows,  we  think, 
that  it  was  worth  not  less  than  810,000.  That  it  was  allowed  to 
be  sold  upon  execution  and  was  not  redeemed,  nor  the  right  of 
redemption  sold,  but  a  sheriff  *s  deed  allowed  to  issue,  while  not 
sufficient  to  establish  fraud,  is  sufficient  to  excite  suspicion  and 
give  some  support  to  the  claim  strenuously  insisted  upon  by  the 
plaintiff,  and  of  which  we  think  there  was  some  slight  evidence  at 
least,  that  there  was  a  concert  of  action  between  Perry  and  the  other 
officers  of  the  company  looking  to  the  attainment  of  the  result 
which  has  been  reached.  Now  Perry  was  charged  with  the  duty, 
ns  much  ns  any  other  director  was.  of  making  a  reasonable  effort 
to  prevent  this  result.  It  follows  that,  our  minds  being  affected 
with  suspicion  that  such  effort  was  not  made,  we  cannot  say  that  the 
sale  to  Perry  ought  to  be  allowed  to  stand.  We  think  that  the  sale 
should  be  set  aside  and  the  case  remanded ;  that  an  account  should 
be  taken  of  the  rents  and  profits  received  by  Perry  and  Lucas,  if 
any ;  that  the  judgment  in  their  favor  should  be  reduced  by  what- 
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ever  smoimto  they  sre  properly  chargetUe  with,  len  ^uper  expcB- 
ditureSy  and  an  ezeeation  iasae  for  the  balance  and  the  property 
resold^ 

Reversed. 


A  director  mnj  mD  Ui  eorponlko 
goodt  on  credit.  He  maj  lend  it  money, 
endorie  ite  p«|ier,  or  in  wmj  manner  bo- 
oumv  varttf  Ibr  it.  '*We  hare  never 
beard  it  qoestioned,"  eayi  Waulbb, 
C.  J.,  fpeaking  for  the  Bnpreme  Court 
of  Illinoii,  in  HarU  r.  JBromi,  tf^a^ 
'*that  a  director  or  ftockhoMer  maj 
trade  witli,  borrow  from  or  loan  money, 
to  the  compan  J  of  which  be  if  a  mem- 
ber. * '  The  qnettion  ii,  When  directora 
of  a  corporation  baye  become  its  cred- 
itort ,  what  are  their  rights  and  dntiea  ? 
At  least  one  of  the  authorities  in  point 
upon  this  question  is  an  instance  of  rail- 
war  *' wrecking."  A  reriew  of  the 
eases  Will  be  interesting. 

Fonr  direetors  of  a  railway  company 
endorsed  its  notes  to  B.  ft  Co.  for 
4S  1,000,  secured  by  $41,000,  in  mort- 
gage bonds  of  the  road.  The  company 
became  insolrent.  B.  ft  Co.  were  unwill- 
ing to  trust  to  the  mortgage  and  bonds 
for  security  and  sued  the  four  directors 
on  their  endorsements.  They  in  turn 
entered  upon  the  foreclosure  of  the 
morrgsge,  basing  their  foreclosare  upon 
tlij  |4S,000  and  certain  other  bonds  of 
the  road  held  by  the  dty  of  Milwaukee. 
A  decree  of  foreclosurio  was  rendered 
and  a  master  ordered  to  take  an 
account. 

Just  prior  to  this  the  fonr  directors 
sought  for  Momfi  one  who  wopld  purchase 

B.  ft  Co.*s  claims  and  rely  entirely  upon 
the  mortgage  for  payment.    They  found 

C.  ft  Co.,  with  whom  tliey  made  this 
arrangement :  There  were  deposited  with 
J.  &  Co.  $880,000  in  bonds  similar  to 
tlic  $41,000  already  mentioned.  These 
bonds  had  never  been,  and  were^ot  to 
be.  issued  until  B.  ft  Co.'s  debt  was 
paid  and  twenty-seren  miles  of  road 
built.    In  fact  but  fire  miles  were  built. 


It  was  arranged  to  deliTer  tfds  $n0i,000 
in  bimds  to  B.  ft  Co.,  and  dm  low  diree- 
tors, constituting  a^uoram  ofdm  board, 
passed  a  reaolutioii  so  to  delircr  them. 
Then  B.  ft  Co.  were  to  delirer  their 
notes  and  the  judgments  Iheieon,  to-* 
grtfaer  with  the  $42,000  and  $980,000— 
ia  all  $31S,000— coUaleral  bonds  to  C. 
ft  Co.  They  did  so,  C.  ft  Co.  paying 
B.  ft  Co.  $19,330.10  for  them.  C.  ft 
Co.,  in  order  as  tliey  said  to  be^ 
coow  absoluto  owners  of  tbem,  then 
sold  the  1^,000  in  bonds  on  dm  Ifil- 
wankee  Eiraimnge  and  beesme 
selves  the  purdiasers  for  a  small 
'Then  they  appeared  before  the  master 
as  creditors  of  tiw  rofd  upon  $311,000 
in  its  bonds.  He  allowed  tliesa  londs 
as  a  lien  upon  the  read,  and  upon  tliem 
and  no  others  was  a  final  decree  of  sak 
rendered  in  the  foreclosure  suit.  The 
entire  railroad,  its  franduaes,  rolling 
stock  (two  locomotives  and  tenders,  and 
with  ten  plstform  cars)  and  fixtures, 
in  all  worth  nearly  $75,000,  were  then 
sold  to  C.  ft  Co.  for  $10,100.  The 
odier  creditors  were  left  unpaid,  and 
D.  ft  Co.,  to  whom  over  $10,000  were 
due  for  locomotives,  filed  a  bill  to  reach 
the  property  in  the  hands  of  C.  ft  Co. 
The  court  set  aside  the  sale  as  fraud- 
ulent, and  decreed  an  accounting  by  C. 
ft  Co. 

Said  Ifr.  Justice  Datis  :  '*  We  do 
not  deny  that  a  debtor  has  a  IcpU  right 
to  prefer  one  creditor  over  another  when 
the  transaction  is  iona  J!d€ ;  but  this  is 
in  no  just  sense  a  case  of  preference  be- 
tween creditors.  If  the  law  permits  the 
debtor  in  failing  circumstances  to  make 
a  choice  of  the  persons  he  will  pny,  it 
denies  him  the  right  in  doing  it  to  oon- 
triyethat  the  unpreferred  creditor  shall 
never  be  paid.    In  other  words,  die  law 
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midemit  aaj  pbui  in  dw  dbyoMoB  of 

pffOpCltJ  Whicfa  IMOMMTlly  MODI 

s  fhMidQleiit  rMoH.'* 

B.  h  Co.,  preferring  not  to 
the  raortgege  lien,  only 
it  thonld  be  done  on  dieir 
denniAed  egninst  eoets.  The  eonii 
adnrittod  that  the  direetoct  hed  nn  nn- 
donbied  right  to  indemniiy  B.  ft  Co. 
It  WM  edmitted  nlao  that  if  B.  4  Co. 
ineieted  npon  ening  tiie  diieeteft  per- 
eonell  J  ther  hed  et  nndoabled  n  right  to 
■eenre  some  one  who  wonM  porehnee  B. 
Jb  Co.'i  cleaint  end  colieet  them  bj  fore- 
doenre  of  die  mortgege.  "  Bnt,"  eeyi 
Mr.  Jttstioe  Datic,  **  their  (the  direo- 
lon)  depmrtnre  from  right  eondnet  oobh 
meneed  et  thii  point.  Notwithetanding 
tliey  hed  control  of  the  foredeenie  enit, 
thej  were  not  oontent  to  let  it  proceed  to 
decree  end  sele  withont  th^  were  m 
gdvamet  rcliered  of  pereonel  reeponil- 
hiUty;"  end  in  order  to  iikdnee  C.  ft 
Co.  eo  to  reliere  them,  thej  iweBed  the 
indebtednew  of  the  company  beyond  ite 
tme  amount  by  imning  withont  anthori^ 
$180,000  bond!  and  became  partidpaate 
and  tools  in  a  ooUnsiTe  end  fraadnlent 
sale  and  sacrifice  of  the  whole  of  the 
company's  property.  As  to  creditors 
and  stocfcholdeTs,  it  wes  the  duty  of  the 
directors  to  keep  down  the  indebtednem 
of  the  company  and  presenre  its  assets, 
so  that  the  former  might  be  paid  their 
jnst  daes,  and  the  latter -protected  from 
personal  liability  for  demands  possibly 
payable,  by  honest  management,  ont  of 
the  company's  pn^perty.  They  rery 
clearly  riolated  dieir  fidnctary  duties, 
and  their  conduct  was  tlioronghly  od- 
fish,  illegal  and  discreditable :  Drurif  t. 
Onm,  7  Wall.  901. 

In  another  cese  the  stockholders  in* 
stmcied  the  directors  to  effect  ae  large  a 
loan  as  they  eonld  ft>r  the  company,  and 
to  seenre  it  by  mortgage  on  its  lands 
and  works.  Certain  of  the  directors, 
who  were  also  creditors,  called  a  meet- 
ing, omittmg  to  notify  the  regular  sec- 

**As  he  was  a  large 


creditor/'  ny  the  eomrt,  "  and  was  not 
to  be  farored,  U  is  barely  poesibls  that 
tedfreetDrs  thought  Us  presspme  wmdd 
he  — barrasring."'    One  of  the  diree. 


The  eemfmny^s 
tb«i  gWen  to  K.  and  B.  far  llftvOOO,  in 
eonsideratioB  of  which  tev  were  to  ad- 
Taaee  the  company  #1100  m  money,  let 
it  have  9000  worth  of  provisions,  and 
pay  the  debts  owing  from  the  company 
to  the  directors  eonstitndng  the  meedng. 
Snbee^nendy  a  large  inteieet  in  the 
■wtigage  was  assigned  to  two  of  thoee 
directors,  and  they  filed  a  bill  to 
doee.  The  stockheldeii  resistod, 
the  mortgege  wee  declered  fraadnlent 
and  Toid :  JTeelfar  t.  Bimek  E.  F.  I. 
Cb.,  t  Black  719. 

In  Comu  T.  rens,  t  fed.  Bep.  Sat, 
the  hoard  of  directors  of  an  inaolvcnt 
eorpomtion  confessed  a  Judgment  against 
the  corpotmion  in  faTor  of  one  of  thefar 
number,  who  wes  also  the  president  of 
the  corporation '  and  prindpal  stock- 
holder, with  a  Tiew  of  giriag  him  prior- 
ity of  lien  OTcr  another  creditor,  who 
wes  about  to  obtain  a  judgment  in  a 
judicial  proceeding.  It  wee  decided 
that  such  a  preference  could  not  be  up- 
held, bnt  that  the  two  judgments  must 
stand  on  a  foodiig  of  equality  in  respect 
to  the  commencement  of  die  Hen,  and 
share  ^m  rata  in  the  proceeds  of  the  pro- 
perty aTealable  for  their  payment.  The 
court  said :  "  The  directors  of  a  corpo- 
ration stand  in  confidendal  relation  to 
its  creditors,  towards  whom  they  era 
bound  to  act  with  perfect  faimem.  They 
are,  et  leest,  qmaai  trustees  for  the  cred- 
itors ;  and  where  die  corporation  is  in- 
solrent,  good  feith  forbids  that  the 
directors  should  nse  their  position  to  sere 
themselres,  or  one  of  their  number,  at 
the  expense  of  other  creditors." 

In  fiomstt'f  Case,  IS  Bear.  339,  A., 
a  creditor  of  a  mining  company,  wa4 
Ike  fether  of  two  of  its  dhneceore,  B. 
and  C,  one  of  whom  wes  also  a 
creditor  of  the  company^    The  consent 
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of  the  diraelon  wm  a 

raqoittl^  to  aaj  transfer  of  tho  oom- 

poBjU  ftock  bj  the  holden.    It  waa 

Iiolderi  were  difsatisfied,  and  desired  to 
•ell  their  thareay  hut  B.  and  C,  haTing 
ooDtrol  of  the  hoard  of  directors,  refused 
tOi^amiit  them  to  transfer  their  stock, 
unless  a  sum  of  UMmej,  IvfgAj  in  ex- 
cess of  calb  doe  from  them  and  nnpaid, 
was  adranced  bj  the  dissatisfied  sliaro- 
holders  to  be  applied  apon  the  cUims 
of  the  director,  B.,  and  his  father,  A. 
The  monej  was  paid  and  so  applied,  A« 
and  B.  releasing  the  retiring  sharehoid- 
ers  from  all  liability  in  respect  of  their 
cUims.  It  was  admitted  that  if  this 
monej  had  been  paid  in  good  faith,  in  a 
maimer  most  for  the  benefit  of  the  com- 
pany, the  transaction  conld  be  sustained. 
Bat  tbecoort  decided  that  the  csaenoe  of 
the  transactiott  being  that  a  benefit 
should  be  obtained  bj  a  director  and 
his  family,  aaA  it  being  manifest  diat 
the  transaction  Itself  eoald  not  hare 
taken  place  without  the  directors'  sanc- 
tion, it  could  not  stand ;.  and  the  retir> 
ing  shareholders^  on  the  company  being 
wound  up,  were  placed  in  the  list  of 
oontribtttorics. 

In  New  Hampshire  a  court  of  equity 
decided  that  the  directors  of  an  insur- 
ance company  could  not  legally  apply  its 
funds  to  tlie  payment  of  losses  for  which 
they  were  individually  rcsponeiblc  in 
preference  to  others  :  Richards  t.  N.  H, 
In$.  Co,,  43  N.  H.  263. 

In  Jackson  t.  Ludding^  31  Wall. 
616,  the  Vicksburg,  Blirereport  and 
Tcxns  Railroad  Company  owned  pro* 
porty  worth  more  than  two  millions. 
It  owed  abont  three-quarters  of  n  mil- 
lion in  mortgage  bonds,  on  which,  being 
emlmrroKsod,  it  was  unable  to  meet  the 
accraed  interest.  Pursuant  to  resolu- 
tions of  the  Ftoekboldcrs  the  directors 
appointed  the  president  to  arrange  to 
sell  the  road  to  any  other  company  who 
could  put  it  in  repair,  complete  it  ''  and 
pay  the  debts  of  the  company."     One 


Gordon  ooneeiTcd  a  sdieBC  of  fcrang 
a  sale  mder  the  mortgage,  there  being, 
as  he  represented,  "  a  probabUitj  of  a 
rery  decided  speculation  from  the  sak." 
He  pnrchnsed  for  $640  four  of  the 
company's  $1000  mortgage  bonds,  on 
which  $7S0  interest  was  due  and  un- 
paid. Withont  notice  to  any  other 
bondboldefa  he  applied  to  a  oonrt  and 
obtAined  an  er  parte  order  for  a  sale  of 
the  road  vnder  the  mortgage.  Then 
lAdeling  and  scTcral  of  iStut  directors, 
who  had  combined  to  buy  out  the  com- 
pany, associated  with  Gordon.  Mean- 
while other  bondholders  met  and  eosa- 
missioned  one  Home  to  go  to  Monroe, 
where  the  Gordon  party  were  operating, 
to  have  the  road  sold,  and  purchased  by 
trustees  to  be  selected  by  the  bondhold- 
ers and  other  creditors  of  the  oonpany. 
They  further  proposed  a  plan  to  adjust 
the  indebtedness  of  the  old  company 
and  to  organize  a  new  one.  At  New 
Orleans  Home  met  Gordon,  and  for  the 
first  time  learned  of  the  proceedings  to 
sell  the  road.  He  went  to  Monroe  and 
sought  to  postpone  the  sale,  hut  failed, 
and  was  pursuaded  '*  for  himself  and  his 
friends"  to  become  one  of  the  Gordon 
party.  That  combination  appointed  ap- 
praisers, who  valued  the  property  at 
$75,000.  It  w«s  then  put  up  for  sale, 
the  sheriff  imposing  this  condition  upon 
purchaser! :  That  whoever  purchased 
should  then  and  there  cosl)  any  interest 
coupons  due  and  unpaid  which  might  be 
presented.  The  first  bid  was  Branner 
&  Co.'s,  who  offered  $550,000  for  the 
property.  *'  Then  ensued,"  says  Mr. 
Justice  Stbong,  '*what  we  must  re- 
gard OS  a  most  remarkable  effort  to  pre- 
vent an  odjndication  to  these  bidders 
and  an  aooeptance  by  the  sheriff  of  their 
bid.  Ludeling,  for  himself  and  his  asso- 
ciates, and  acting  as  their  chief  agent, 
presented  one  hundred  and  fifty-four  of 
the  mortgage  bonds,  four  of  which  were 
Gordon's,  one  Bry's  (an  oflicer  of  the 
road)  and  most,  if  not  all,  the  remain- 
der obtained  from  Home,  and  demanded 
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AnawdiAte  payment  of  the  put  tet  fla»> 
poDfl.  Hci  had  no  rigfal  to  mdie 
demand.  He  knew  the  bonds  had 
^aoed  in  Hornets  hand  for  otliar 
poaes.  He  knew  tkat  it  waa  a 
of  faith  in  Home  to  ellow  thefli  la  ha' 
thas  QMd,  and  a  ftmnd  npon  their 
era  thns  to  we  them.  8tabbt  (aa 
date  of  Lodelint;  and  Gordon) 
teTcntj-two  eonpons  taken  frooi 
bonds,  and  also  demanded  immadiala 
pajment-  And  be  bad  no  anthariljla 
make  such  nse  of  those  conpons.  Thsj 
had  been  placed  in  bis  hands  for  aaodier 
purpose,  which  failed,  and  their  ownei* 
had  directed  them  to  be  returned.  Brjr 
also  had  one  hond,  and  he  presented  it 
with  its  conpons.  This  one  bond,  wiA 
the  four  of  Oonlon,  were  all  that  there 
was  any  anthorttj  to  present.  Yet 
the  oonfederates,  taking  adTantaga  of 
Home's  breach  of  trust,  and  of  Stubhs's 
ananthoriaed  act,  were  enebied  to  pre* 
sent  Che  coupons  of  one  hundred  and 
fiftj-fonr  boii48  and  part  of  the  eoapoM 
of  thirtj-six  other  bonds  for  immediate 
payment.  The  sheriff  joined  in  the  de- 
mand, and,  because  Brsnncr  ft  Co.  were 
unable  at  once  to  pay  this  unanthoriaed 
claim,  he  set  up  the  property  again  im- 
mediately for  sale,  when  it  was  stmek 
off  on  Lndelinjr's  bid  of  $50,000  to  the 
persons  we  hare  named  (the  eonfed- 
eracy).  This  waa  on  Saturday,  late  in 
the  afternoon,  and  on  Monday  next  fol- 
lowing tlic  sheriff's  deed  wns  delirered, 
but  the  bidders,  though  receipting'  in 
part  to  each  other,  hare  still  in  their 
hands  the  whole  of  their  bid  except 
$468.75,  die  amount  of  costs  paid  to 
the  slicriff." 

Upon  these  facts  the  conrt,  at  the  suit 
of  six  hundred  and  sixty  of  the  bond- 
holders, set  aside  the  sale,  declared  tlw 
mort|:n^  still  a  lien,  appointed  a  ro- 
oeiTer,  and  decreed  other  necessary 
relief.  Comrocntinf;  upon  such  of  tlie 
dirstrtors  nn  were  a.«!KK:iates  of  Gonlon, 
aiwjiif;  wfaum  were  some  that  were  bond- 
hukiiiig  cmlittMV,  tins  cuurt,  by  Mr. 
Vol.  XXX.— 97 


Jaatiet  •raoii^,  nyt:  '^Thay  Imi 
no  light  to  join  handa  with  QoidoB. 
They  had  BO  right  to  eatar  into  or  par* 
tiaipatain  a  aoaAiaatJoa,  Urn  al^/m  of 
wncB  was  to  divHt  Hm  oaMpaay  o«  ■§ 
property  aad  abtain  itfor  ihsMsskii  al 

They  had  no  right  to  aaak  thrir  ows 
proAt  at  tiia  espenia  of  tiia  aooipaayt 
its  staekholdarii  or  oYon  its  hoadhoUan. 
Sach  a  eaarta  was  fcrhiddaa  hy  thair 
relatioB  to  the  aooipaay*  It  waa 
their  du^  to  the  extent  of  their 
power/ to  secure  fir  all  thoaa  wImmo 
interests  were  in  thahr  eharga  Aa  high* 
est  poasihia  price  for  the  proper^  whieli 
eoaki  be  obtained  far  it  at  the  sheriff '• 
sale.    They  coald  not  rigfatfnlly 


thenMetres  in  a  porilioo  in  wUdi  their 
intererts  hecaaM  adretia  to  thoaa  of 
eitherthe  stoehhoiders  or  hondholden.** 

This  caae  has  been  alladed  to  as  aa 
instanea  of  railway  "wreddng.''  Saeh 
instaneea  are  not  nnoammon.  Bqni^ 
will,  at  the  snit  of  any,  however  small, 
minority  of  defVaaded  stock  or  hoad- 
holders,  set  aside  sach  traasaetionB ; 
ifeaisr  t.  Ao^>sr  T^frapk  HWfa, 
L.  R.,  9  Cb.  850 ;  SaUmotu  t.  loaf, 
19  Bear.  309 ;  Grtgorg  t.  Faitkm,  U 
Id.  595;  In  re  Bowk  ^  Gibntkar, 
L.  R.,  1  Ch.  M ;  i2s&mssa  t.  SmA,  t 
Psige  999 ;  Arey  t.  MilUndm,  8  Mart. 
N.  8.  68 ;  AoMy  t.  FHm,  6  AUea 
59  ;  Dcd^  t.  HWssy,  18  How.  f^l ; 
Browm  T.  FmMfyie,  8  N.  J.  Eq.  T95 ; 
JTeaasftec,  ^.,  RaUroad  Co,  t.  italBad« 
#«.,  RaUtoad  Ch.,  54  Me.  178$  CU. 
^U  T.  Boward,.\\  Ga.  558  ;  FMm  t.« 
WhUodc,  3  Edw.  Oh.  448  ;  GTeav9$  t. 
GoHffe,  69  N.  T.  154 ;  ButU  t.  Wpti^ 
37  Id.  317  ;  Bauard  t.  Dwrmd,  11  R. 
I.  195. 

In  Ex  parU  Lnarhmg,  L.  R.,  4  Ch. 
DiT.  566,  Larking  had  been  a  director. 
His  company  became  bankrupt,  and 
with  knowksdge  of  this  he  resigned.. 
Subsequently  he  purehased  9000/.  in  iti 
defiroiriaufi  debentaros,  paying  thersfer 
567/.    Tiwtt  be  appeared  in  baakmpteyi. 
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and  aa  a  eredtor  aoafbt  to  pnm  ap 
thaaa  dcbmtima  agaian  tkt  oonpaojr  aa 
c  debt  of  MOOf.  and  intoKal  tberaoa. 
Hm  claim  waa  dJaaOowad^  exeepl  fv 
ibi  aam  [M7I.1  Miiatty  paid.  MU- 
uini»  Y.    a,  aqriaf :    •«•  •  •.  Mo 

bajt  op 

lof  wlucli  hail 

tiw  trail 
praAt,  and  aaver  can 
HO  OMftn  fHc  ffMf  BMm  dian  fha  prioa 
be  piTe  Ibr  it.  If  a  man,  wlio  ii  a  traa- 
tee  of  an  estate,  bays  np  m  moflgaga 
npon  it  at  10  per  eent.,  be  can  oalj  gal 
tbe  10  per  cent,  with  intevcat  apoa 
wbaft  ba  paM.  Here  is  a  aao,  a  di- 
racior  of  a  conpaayy  wbo  ia 
Be  baa  an  tbe  obUgatioiis  of  a 
«b  perianal  Heia  ia  a  eaae  in 
be  knonaa  die  ooaapaiiy  ia  ii 
at-tfiatiip  Ibaf  it  bad  aetaallj 
Ml  a  dimiitroai   and  wbaii   ba 

labeMvaa}  and  on  dial  piinalpla 
be  caanot  maka  a  pradt  bj  bia 
tfJMeeriiip."  8ea»  alao,  C.  C.  |- /.  Cb. 
T.  AvnA,  4fl  Md.  518. 

Aa  to  wliat  direetora  wbo  are^redlton 
nmy  do  to  seeore  pa jnwnt  of  tiwir  dnet, 
tbe  case  of  Smkh  t.  Ltmamg,  fll  K.  T. 
910,  is  interesting.  To  secnre  certain 
deposits  a  bank  ga^e  bonds,  Lansing, 
its  president,  becoming,  with  otliers, 
saretiei*  thereon.  Lansing  was  tlie  gen- 
eral managing  *  agent  and  financial 
oflic^  of  the  bank.  It  had  no  board  of 
directors.  **  He  occupied,  theroforey 
the  pUioe,  and  possessed  all  the  poweri, 
of  ♦  ♦  ♦  (lirectors  ♦  ♦  ♦  .  It  is 
proper,  therefore,  to  consider  the  qnes- 
ttons  presented  in  tbe  same  light  aa  if 
there  had  been  a  regular  board  of  di- 
rectors, and  tbe  acts  done  hj  the  defend- 
ant [Lansing],  had  been  done  in  por- 
ioance  of  resolations  of  *  *  *  directors 
♦  ♦  ♦  ."  [Per  WSLLBS,  J.]  Snbee- 
qnentljr  certain  property  was  sold  to 
pay  claims  doe  the  bank  on  mortgagee. 
Lansinji:  purchased  this  property,  paying 
for  it  with  funds  of  the  bank,  but  taking 
tbe  title  in  bis  own  name.    At  this  time 


tbe  bank  waa  antiiaiy  aolTaBi* 

and   a 

to  compd 
aing  to  eonvty  tbe  prapeitj  to  bias  Ibr 
Aa  beneit  of  creditors.  Laaaiiv,  fai 
da^ineei  datmed  to  bold  oie  pivpei  Qr  as 
aaevity  Ibr  <be  awncy  be  and  bb  eo- 

bad  paid  Ibr  Ae  bank,  or  were. 
to  pay  Ibr  it,  on  tbe  depoait 
bdttda,  and  it  was  dedded  thai  be  eonld 
bald  tbe  lands  aa  sacb  secarlty.  Con- 
sidevaUe  stress  waa  laid  bj  the 
open  tbe  good  faitb  of  tbe 
and  die  aolTency^of  tbe  bank  at  tbe 
tbagrtook  plaaa.  1 
and  die  cva  appcan  to  bare  been 
ddiiad  analogons  to  tbat  of  a  debtor  wba, 
wbfla  solrent,  and  with 
tbaa  indebtedness, 
of  Ms  anrplas  property 
NMiu^or  cfeditan* 

Anotbar  faiteresting  case  ia  dMt  of 
Arts  T.  BrMsa,  77  HI.  2M.  Hie  lia- 
eobi  Coal  Company  contraeted  debts  to 
nearly  $38,000,  and  also  issaed  bonds 
to  one  Mnsick,  wbo  appears  to  bare 
been  a  director,  Ibr  #9400,  execotinf  a 
of   its  property  to  bim  to 

tbem.  The  company  became 
inrolTed,  its  property  was  sold  aider 
a  mechanic's  lien  for  $1000,  its  bonds 
matured,  payment  thereof  was  demanded, 
and  an  extension  refVised  vnless  per- 
sonal security  was  given.  A  stock- 
holders* meeting  was  called,  and 
measures  were  taken  by,  among  others, 
the  directors,  to  form  a  new  company, 
tbe  proposers  thereof  agreeing  to  pur- 
diase  from  Musick  his  stock,  bonds  and 
dairos  against  the  company,  and  to  pay 
bim  therefor  with  their  notes  secured  hj 
mortgage  on  their  interest  in  the  coal 
oompany's  property.  He  agreed  to 
make  a  sale  under  the  trust-deed  for 
their  benefit.  This  sale  was  made,  one 
Frorer  becoming  purchaser,  paying  tbe 
amount  of  the  indebtedness  of  the  com- 
pany, and  buying  for  the  use  of  all 
stockholders  who  should  join  in  die  new 
company,  tbe  proposers  of  wbiob  also 
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parehaaed  the  entiftaite  of  Mto 

the  mechaBic'0  Hen.     TIm  mw  com- 

pMij  WM  tlieii  organiaBd,  and  the  fv^ 


pffvittanddiTidends.  ThM  Maitak  nd 
iMhmuftfae  itorkhbldM  iM  Wilt  l» 
■01  apde  Iha  lato  aad  hare  the  pn^ 
pertjr  ratarvd  to'  tha  old  luwfi y> 
The  oourt  deoded :  Thai  the  dbmmn 
had  power  to  horrow  monej  id  om  of 
their  imniber,  and  to  execato  to  fatal  a 
■MMtgage  on  the  corporate  proper^. 
Thai  the  debt  eoald  be  eoUeetod  hgr  a 
aale  of  propei^  to  raiae.a  mub  iiiflBinI 
to  pay  it.  Thaithe  direeton  aad  oter 
pnaMNenof  the  aow  oonpaay  had  tf» 
ri^topauhato  MMick't  boiida,  atoek 
nd  claiaH.  and  abo  the  eertttcato  of 
pMchaae  givea  al  the  Mehanie'e  ttea 
aale.  «'If  theeompaay/'nyeWAuaB, 
C.  J.t  **Jiad  poMKiiednoBey  or  proper^ 
ar  aoy  anets  that  oovld  be  coBveried 
iato  n^ntj  wi*  whkh  to  radeeto  and 
diachar^  tbe4lebti,  then  thew  porchaaei 
woold  haTc  been  in  bad  lUth  ;  b«l  there 
were  no  snch  neaat,  the  eonpany  waa 
hDpeieealT  innlrent,  aad.ita^Anal  dia- 
■eltidn  waa  aft  hand.  The  atockhoMen 
hed  been  called  tog^ether  and  they  ware 
niged  to  HMke  adyanoet  in  proportloD  to 
the  atoek  they  aeyerally  heldy  and  thaa 
mttara  the  eempany  and  preaarra  to 
ejdalence,  b«l  thii  they  refhied  to  do ; 
and  as  it  coaM  not  be  preaerred,  and 
aniat  come  to  an  end  by  a  lale  nnder 
the  power  In  the  tmat-deed,  no  reaaon 
is  peroeiTcd  why  appellaBts  [direelan 
and  other  pronoten]  might  not  baoome 
the  parchaseri  at  the  mIc." 

To  the  point  that,  Bore  pwperty 
haring  been  lold  thaa  waa  adBrieat  to 
pay  the  bonded  indebtodneii  of  the  ooae- 
paay,  the  aale  waa  ejceewlTe,  the  coon 
replied  that  only  $70  more  than  eoeh 
faidebtedneaa  waa  bidden  fiir  the  land, 
ahall,  railroad  tmeka  and  ■ining  righta, 
and  that  the  remaining  property  waa 
hot  amre  chattob,  ralnebm  except  fcr 
Me  in  eeimection  with  the  mine. 
**  When  the  eompany,"  aay  the  conrty 


'*hed  haea  lejfmad  to  lUi  illnation« 
what  waa  Urn  pWn,  moral  and  Hpl 
amy  ot  ma  mreetoVBT     ova^,  cTeiT 

•I  ^* 
a#  the  praparlgr  and 

pay  the  debta  of  the  eompaay.*' 

Aa  to  whetfav  the  direelota  conid  ha- 
eome  pnrehamii  at  tbair  own  eala,  Urn 
eonrt'mld:  «*Unia  the  bonded  dehto 
were  mtiiJBd,  the  aale  waa  that  of 
Mwick  Ibr  the  haMit  tf  the  holdenof 
the  bonds,'*  all  of  which  were  net  owned 
Iff  direelora.  *'Bnt  when  the  sale 
amonnted  to  a  anAcient  aton  far  that 
pnrpoM,  an  that  wm  anbaefnently  eold 
was  by  Mrnkk  aa  aneHonaar  of  appel- 
lanti  [direeton],  and  they  pnrghaiid 
•t  their  own  aale.  TUa  thqr  oonld  not 
do^  any  move  than  they  oonld  te  a 
price  on  the  property  and  appropriato  it 
to  their  own  nm,  whidi  the  law  haa 
Barer  sanctioned  widi  persons  ocenpying 
the  reiatioB  they  did  to  stockholders. 
The  sale,  then,  of  property  orer  and 
abore  what  waa  neceseary  to  pay  the 

I,  waa  Toid,  iaaa- 
aa'  l|  waa  pnrchaaed  by  the  di- 
rectors of  the  company :"    BarU   t« 


Finally,  directors  may,  In  any  of  Urn 
ways,  baooam  creditors  of  their 
Bat  if  they  bay  ap  de- 
predated dalma  egalnst  it  after  to  insol- 
Tcncy,  they  are  creditors,  net  for  tto 
Ihoe  Talne  of  snch  claims,  bnt  for  the 
snm  they  actnally  pay  for  them.  Aa 
creditors  thqr  cannot  prefer  AemaelTes, 
either'  by  ectaal  preferential  payments 
of  .corporate  fonds,  or  by  mortgage  or  / 
odier  transfer,  direct  or  indirect,  of  the 
oorporaie  property  vo  inemseirw.  xmbt- 
hapsBB  exeeptioB  exists  m  to  the 
plas  piupertjf  or  ftnids  of  a  sohreat 
pany  which  amy,  it  appears,  be  act  aside 
to  pay  or  secnre  a  director  or  one  ocen- 
pying his  poeitioo. 

Per  can  dtredors,  by  refaaal  to  per- 
BBit  a  transfer  of  shares,  or  by  any  other 
sort  of  dnrem  iHdch  their  pontion  as 
direeton  giTm  them  poiwar  to  exarcim,. 
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compel  fwyniofits  to  be  made  on  their  compeoj's    property.     And   iQ 

eUims  in   preference  to  others.    Eepe-  proceedings  as  parties  to  anjcombinar 

cially  hare  directors^  whether  creditors  tion  or  *'  ring"  for  such  porposes,  will 

or  DOC,  DO  right  to  enter  into  any  schena  be  set  aside  in  equity. 


for  a  coUnsiTe  sale  and  saeriAee  of  their  Amlbbst  Haviltov. 


QiTeum  Oaurtj  Saltern  Di&triet  of  Pennifflvama* 

HUBBELL  V.  DREXEL. 

The  pledgee  of  sbaras  of  stock,  hi  the  absence  of  a  spedAe  agreement  to  the 
contrary,  is  entltled  to  haTc  the  shares  transferred  to  his  own  name  on  the  books 
of  the  company,  and  where  each  transfer  is  made  he  is  not  bound  to  retain  tfie  idea* 
tical  shares  pledged,  so  long  as  he  keeps  on  hand  an  eqval  nvmber  of  siaular  shares 
to  answer  the  pledgor's  demand  on  repayment  of  the  loan. 

A  shave  of  stdek  is  wtthonl  ear-marks,  and  xodislhigmshablefroai  the  other  shares 
of  the'saAw  eorporatioQ  and  issae,  thaceMfioatos  bearing  dates  and  nvmbers,  being 
but  eHdenee  af  title. 

Bill  in  equity  filed  in  December  1880,  by  W.  W.  Hubbell 
against  Drezel  &  Co ,  to  compel  the  transfer  to  the  plaintiff  of 
1702  shares  of  Pennsylvania  Railroad  stock. 

The  case  was  heard  upon  bill,  answer  and  proofs,  from  which  it 
appeared  that  at  different  times  between  March  14th  and  July  17th 
1877,  plaintiff*  had  deposited  with  defendants  various  shares  of 
Pennsylvania  Railroad  stock  as  collateral  security  for  loans ;  that 
on  said  date  a  settlement  was  had  by  which  it  appeared  that  the 
number  of  plaintiff* 's  shares  so  held  by  defendants  was  1602 ;  that 
on  the  pame  day  plaintiff*  executed  to  defendants  a  demand  note 
for  the  amount  of  the  loans,  with  condition  that  upon  default  the 
holder  might  sell  the  collaterals  without  Airther  notice,  at  public 
or  private  sale. 

It  also  appeared  that'  shortly  after  the  settlement  qf  July  17th 
1877,  the  market-value  of  the  stock  having  declined,  the  defend- 
ants called  upon  the  plaintiff  for  additional  margin,  and  he  being 
unable  to  furnish  it,  the  defendants,  with  his  consent,  sold  600 
shares  out  of  the  collateral  they  held.  The  stock  left  by  the  plain- 
tiff with  the  defendants  as  collateral  was  immediately  thereafter 
transferred  into  their  name,  and  new  certificates  issued  to  them. 

In  September  1877,  it  appeared  from  the  testimony  th«t  these 
particular  certificates  were  transferred  out  of  the  name  of  Drexel 


4m' 

k  Go.  into  diat  of  samlry  otfier  partiot;  Imt  hj  the  evldeiioo 
oSm^  bj  the  defendants,  it  appeared  that  Ain  transfer  was  made 
aimplj  for  oonvenienoe  in  the  deliTeriea,  and  that  the  defendants 
alwaja  had  on  band  a  mnek  freater  nnvber  of  shares,  ont  of  mUtk 
thej  could  have  returned  to  Mr.  Hnbbell  his  shares  upon  the  ro- 
payment  of  his  loan. 

In  April  1878,  the  defendants  having  notified  the  plaintiff  to 
pay  his  note,  apon  his  default,  after  due  notice,  sold  the  remaining 
shares  at  public  auction  at  an  aferage  price  of  28|.  After  credit- 
ing che  plaintiff  with  the  proceeds  of  this  sale,  there  remained  an 
indebtedness  due  the  defendants  of  $1600. 

Plaintiff  alleged  that  in  the  settlement  of  July  17th,  defendants 
had  (ailed  to  account  for  100  of  the  ahares,  and  that  defendants 
had  agreed  not  to  enforce  the  condition  of  the  note,  bnt  to  carry 
the  stock  for  plaintiff.  Plaintiff  further  charged  that  the  transfo 
of  the  stock  by  defendants  to  their  own  names  before  de&ult,  and 
thmr  failure  to  retain  in  their  possession  the  identical  ahars* 
pledged  was  a  fraud  on  plttntiff 's  rights* 

W.  W.  Subbell,  for  plaintiC 

Samuel  Dickionj  for  defimdants. 

The  opinion  of  the  court  waa  deliTered  by  . 

BuTLBR,  J. — (After  discussing  the  questions  of  &ct  as  to  the  ' 
erroi-  in  the  settlement  add  the  agreement  to  carry  the  stock,  and 
deciding  them  in  favor  of  defendants.)  The  allegstion  that  the 
defendants  procured  a  transfer  of  {Nkrt  of  the  stock  to  themselrea, 
on  the  books  of  the  company, 'immediately  on  receiving  the  cer- 
tificates from  him,  is  immaterial.  It  was  plainly  their  right  to  do 
so.  If  he  desired  to  avoid  this  he  should  have  contracted  accord- 
ingly. When  thus  transferred,  it  was  unnecessary  and  impossible' 
to  distinguish  between  these  shares  and  others  held  by  the  defend- 
ants.  It  is  of  no  consequence,  therefore,  that  in  selling  stock  they 
may  have  disposed  of  these  particular  shares.  They  at  all  times 
had  in  hand  an  amount  greatly  in  excess  of  the  shares  received 
from  the  plaintiff,  and  were  therefore  constantly  prepared  to  keep 
their  contract  with  him.  A  share  of  stock  is  without  '^  ear-marks/' 
and  cannot  therefore  be  distinguished,  as  has.  just  been  said,  from 
others  of  the  same  corporation  and  issue.  The  certificates,  bearing 
dates  and  numbers,  are  but  evideiice  of  title.     On  payment  of  hia 
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debt  the  plaintiff  would  have  been  entitled  to  a  return  of  the  num* 
ber  of  shares  which  the  defendants  had  received — nothing  more. 
Such  wai  the  effect  of  his  contract :  Ifaurse  v.  Prime^  4  Johns. 
Cb.  Rep.  490 ;  Allen  v.  Dyktn,  8  Hill  598 ;  QHpin  v.  HawtUj 
5  Barr  41. 
For  these  reasons  the  bill  must  be  dismissed,  with  coats. 

•    McKiNNAKy  J.,  concurred. 


A  queftion  of  ooniMerable  practicsl- 
[■iKirtMMt  WM  decided  in  the  prindiMd 
ease,  namely :  that  the  pledgee  of  share* 
of  stock,  in  the  absence  of  a  spedflc 
agreement  to  the  contrary,  may  transfer 
the  stock  to  his  own  name  on  the  books 
of  the  company,  and  when  so  transferredy 
the  particular  shares  become  nndistin- 
guishablc  from  the  common  mass,  and 
the  pledger  is  not  entitled  to  the  return 
of  the  klentical  shares  pledged. 

This  decision  was  gronnded  vpon  the 
fhct  that  shares  of  stock  are  without  any 
ear-mark,  and  consequently  eannot  be 
distinguished  from  other  like  shares  of 
the  same  corporation ;  it  being  of  no 
consequence  that  each  certificate  may 
have  a  dtflferent  date  or  number,  sinee 
tiie  certificate  is  only  the  evidence  of 
title. 

The  decision,  which  is  no  doubt  per- 
fectly correct,  was  probably  based  upon 
the  remarks  of  Bell,  J.,  in  Gilpm  t. 
ifotoe//,  5  Ponn.  St.  41.  In  that  case  the 
judge  in  the  court  below  charged  the 
jury,  that  the  plaintiff  could  recover,  if 
the  defendants,  the  holders  of  stock  of 
the  Girard  Bank  as  collateral  security 
from  the  plaintiff,  had  either  parted  with 
the  Girard  Bank  stock  pledged  to  them 
or  thrown  it  undistinguished  into  the 
general  moss  of  their  own  stock,  or  that 
of  other  persons  in  their  custody,  so  as 
to  be  unable  to  discriminate  the  identical 
shares  of  stock  originally  purchased  for 
the  plaintiff.  "It  is,  in  general,  true,"- 
said  Bell,  J.,  on  appeal,  "that  where 
the  pledge  is  distinctive  in  its  character, 
and  therefore  capable  of  being  recognised 
among  other  things  of  a  like  natorei  or 


where  A  auffk  Is  set  npon  it  witk  •  view  to 
its  diacrimiiiatioo,  the  pledgee  is  homd 
to  redeliver  the  identical  article  pledged, 
and  cannot  substitute  something  of  a  like 
kind  nnless  so  authorised  by  the  contract. 
But  I  think'  there  is  a  manifest  differenee 
<z  wtfwssifafa,  where  the  thing  pledged, 
from  its  very  nature,  is  incapable,  id 
itself,  of  identification,  if  once  mingled 
with  other  things  of  the  same  kind.  In 
saeh  case,  it  is  the  duty  of  the  ple^per 
to  pat  a  mark  npcm  it  by  which  it  may 
be  distinguished  ;  for,  as  is  said  in  Nmtrm 
T.  FrmiB  tt  a/.,  4  Johns.  Ch.  490,  if  a 
person  will  svfiTer  his  property  to  go  into 
a  oommon  mass  without  making  some 
t>rovision  for  its  Identification,  he  has  no 
right  to  adc  more  tluurthat  the  qvaatity 
he  pat  in  should  always  be  there  and 
ready  for  him.  By  a  jast  fiction  of  kw, 
that  rmdMnam  shall  be  presumed  to  he  die 
portion  he  put  in.  The  good  sense  of 
tiiese  remarks  made  in  immediate  refer- 
ence to  a  pledge  of  shares  of  bank  stock, 
recommend  them  to  our  adopticm.  They 
lire  repeated  by  Chancellor  Kbht  in  the 
8.  c,  reported  in  7  Johns.  Ch.  69,  and 
noticed  with  approbation  by  Xelsoit, 
C.  J.,  in  Allen  v.  Dyken,  3  Hill  (N.  T.) 
593.  Speaking  of  iVbarse  v.  /Vme,  he 
says,  'as  it  appeared  the  defendants 
always  had  on  hand  the  requisite  quan- 
tity of  shares,  the  law  will  presame  the 
shares  so  on  hand,  from  time  to  time, 
were  the  shares  deposited,  because  the 
parties  have  not  reduced  the  shares  to 
any  more  certainty.'  It  may  be,  that 
even  in  a  pledge  of  stock  which  Ae- 
quently  passes  from  hand  to  hand  with 
almost  as  little  ear-mark  as  money  itself. 
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te  pMeer  maj  iAmtiff  and  Mipakle 
for  a  remrn  of  the  very  mum  sloek,  bj 
kaoding  hia  certificate  to  the  pledgee 
with  a  blank  power  to  tranafer,  ttol  to 
be  naed  except  on  a  failure  to  feileei  or 
in  sone  other  node  deriiied  for  the  iiBa 
pnrpoee.  But  where,  aa  here,  the  ibana 
pledged  nerer  stood  in  the  Bama  of  the 
pledger,  hot  pa«ed  at  onoe  tktum  tba 
former  owner  to  die  pledgee,  withovt 
anything  done  by  the  former  to  eet  them 
apart  from  other  like  eharet  of  the  latter 
or  eren  a  request  to  this  effect,  it  is  not 
perceiTcd  how,  with  any  show  of  reason, 
it  can  be  made  the  subject  of  eompiafait, 
tkat  the  pledge  necessarily  was  mingled 
the  other  similar  stock  of  die 
*  «  *  As  already  intimalad, 
the  eircnmstaneea  of  this  case, 
nothing  further  was  incumbent  on  Iha 
defendants  than  to  hare  at  alt  tfaaaa 
under  their  control  the  requisito  nu«bar 
of  shares  ready  to  be  transferred  to  the 
plaintiff  when  legally  demanded,  nnleas, 
indeed,  it  was  the  agreement  and  undaiw 
ataoding  of  the  parties,  that  the  defead- 
aals,  until  the  money  borrowed  was  ra- 
paidf  should  deal  with  the  pledged  aiaek 
aa  if  it  wAa  their  own.  In  snch  caaa  it 
would  be  within  the  power  of  die 
pledgasa  to  sell  or  otherwise  dispose  of 
it  pending  the  loan." 

In  iVU/sr  T.  ATW/ey,  M  Fenn.  St.  401, 
in  an  action  of  trover  by  the  pledgar  of 
stock  to  reeorer  for  a  wrongful  eonTer- 
aioii  by  the  pledgees  in  selling  the  same 
without  notice  to  tlie  pledger,  the  debt 
being  dne  and  unpaid,  Shakswood,  J., 
said:  "The  defendants  below  were  at 
.BO  time  under  any  obligation  to  deUrer 
tiiese  stocks  and  bonds  specifically  to  the 
plaintiff.  He  never  had  put  himself  in 
a  poettioB  to  demand  them  before  the 
bringing  the  suit,  or  up  to  the  time  of 
trial,  by  tendering  or  offering  to  pay  the 
amount  of  his  indebtedness  to  the  defend- 
ants. Had  tlie  action  been  detinue  or 
replerin,  he  must  have  failed  entirely. 
*  *  *  Where  a  pUintiff  seeks  to  fasten 
a  reqponaibilt^  for  more  ten  tho  nsnal 


of  damages,  be  anist  also  festen 
upon  the  defendants  tho  duty  or  oUtga- 
tiion  to  deliver  tpeeifiealij/  the  stock  or 
securities  at  some  particular  time,  and 
their  refusal  to  fulfil  that  duty.  Nm  osn- 
Maf,  that  upon  a  demand  and  tender, 
the  defendants  would  not  have  been  able 
to  deliver  to  the  plaintiff  similar  stocks 
and  seenritics,  as,  aeeording  to  GUffim  v, 
ii^wpstf,"  mpra. 

In  Nevada  in  BoyUm  v.  Bngw^j  S 
Nev.  945,  the  same  rule  was  laid  down, 
the  eoqrt  holding  that,  in  the  ordinary, 
transactions  between  principals  and 
brokers,  the  former  were  not  entitled 
to  reeeive  the  identical  shares  par- 
ehased  on  dieir  account  by  the  brokers, 
and  that  the  brokers  were  acting  within 
the  terau  of  their  contracts  with  dieir 
principals,  so  long  as  they  were  ready 
to  deliver,  on  deataad  and  paymenty 
ecrtiflcates  represendng  the  requisito 
nnmber  of  shares.  Whitmav,  J.,  said : 
**  So  long  as  he  (dw  broker)  held  a 
eerdficato  or  eertificates  represendng 
tlie  requisito  number  of  shares  and 
was  prjqMred  to  deliver  diem,  on  pay- 
maat  and  demand,  so  long  was  he  within 
the  terms  of  his  contract ;  and  though 
be  might  have  used  and  reused  the 
identical  certificates  received  on  filling 
Boylan's  (tho  principal's)  ordera,  mixed 
them  widi  others,  destroyed  dwm  even, 
there  was  no  conversion  nndl  he,  or  as 
in  this  case,  his  voluntary  assignees,  re- 
vised to  deliver  upon  demand."  See 
also  the  chargo  of  the  court  in  the  case 
of  Fay  V.  Gmy,  1S4  Mass.  500. 

The  American  authorities  thus  seem 
to  be  harmonious.  There  is  a  case, 
however,  decided  in  England  which,  at 
the  fint  blush,  might  seem  to  be  author- 
ity for  a  different  rule. 

In  LanyUm  v.  fToittf,  L.  b!,  6  Xq. 
C.  165,  A.  ft  B.,  stockbrokers,  bor 
rowed,  on  behalf  of  the  plaintiff,  a  sum 
of  money  for  a  term  of  three  montfaa 
from  the  defendants,  also  stockbrokers, 
upon  the  security  of  certain  shares  of 
stock,  which  wan  traaaferred  to  dm 
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mmie  of  one  of  tbe  dcfendMit'a  firm. 
Belore  tbe  ead  of  tfat  tani»  the  pWotiff; 
iHiTiiig  cotucled  to  mU  the  ttoek,  mp- 
pUtd  to  tho  dcfendaatt  lor  •  retnuitlier 
of  it,  tendering  tbe  unomrt  of  the  debt 
ia  Ml  witb  intereit.  The  defendente, 
beTng  foM  the  itodC|  lelheed  toreuini 
k  m  «Wbr  dUrei,  aUcciBg  «l»t  tbe 
loM  wee  aede  Ibr  the  Ml  lera^  end  the 

of  dto  defeideeti,  wee  obliged  to  go 
into  tbe  eeiihet  eod  buj  other  eberee,  at 
e  leei  tohfaMelf,  to  cempleto  hie  eootreot 
df  eele.    At  tbe  espiralioii  of  tbe  tonn^ 
the   defendeati,  hevieg   bought   other 
eieniUur  iberee  et  e  lower  igwe,  tendered 
tbe  eiMNiiit  of  the  lecviqr  to  the  pbin- 
tMT*    A  rile  of  die  StodL  Xxduunge  to 
tbe  effset  that  **  in  ell  ceeea  of  lonae  on 
Urn  depoeit  of  eecnri^,  the  lender  ie 
bennd  to  retam  the  identfeel  eeonritiee 
depeeitod,  anlcee  it  be  otherwiee 
kled  at  tbe  tiM  of  BMUng  te 
bm  thk  linbirnj'  doee  mc  •ffkj  to  a 
hat  tekea  in   eiock   or 
BeatiaoatiQB  at  tbe  ■erbet 
ouered  in  erldeaoi^  in  an 
aotleB  faj  tbe  pbintiff  to  reooTer  dw 
It  ef  profit  realieed  by  the  defend- 
from  tbe  nee  limj  had  nede  of  bin 
etoeb ;  and  the  ooort  held  that  the  rale 
wai  eondosiTe  on  the  enhject ;  that  te 
pledpiee  was  boond  to  retorn  the  identi- 
cal shares  pledged,  and  that,  the  sale  of 
the  pledge  being  a  wrongful  oonrersion, 
the  plaintiff  was  entitled    to  recover. 
The  conrt  added  that  an  alleged  enstom 
for  a  pledgee  to  sell  pledged  stock  being 
in  dared  opposition  to  the  express  role 
irae  bad,  and  also  obserred  that  the 
pledgee  bad  no  right  by  the  cominon  law 
to  sell  the  stock  pledged,  citing  EatpurU 
Dcmruofi,  9  Vcsej  552. 
.  In  reading  this  case  careinlly,  it  will 
be  obserred  that  it  went  off  on  the  fact 
of  there  being  an  express  rule  of  the 
Stock  Exchange  on  the  subjects  forbid- 
ding re-hypothecation,  and  that  a  custom 
of  the  Stock  Exchange  to  the  oontrarj 
could  not  preTail.      And  besides  the 
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>,  aooording  to  tbe  principle  of  fc 
raees,  must  baTe  been  decided 
ia  tiw  plaintiff' 's  faror,  as  evideatly  the 
pledgees  did  not  keep  on  band  a  saA- 
deat  nnmber  of  shares  to 
aMoant  of  secaritjr  deposited,  on  d« 
and  payment  of  the  loan.  8o  that  aot- 
wilhetanding  the  remarlu  of  MiMW, 
V.  C,  whieb  were  not  nsceseaiy  to  iba 
deeisioa  of  tiie  qaeeiioB,  tbia 
eaaaot  be  taken  tomilttate 
rale  laid  dowa  in  tbe  prindpal 
in  those  we  bare  adverted  to. 

It  will  he  seen  in  the  foregoing  cesea 
that  the  shares  were  actually  tranifeiied 
to  tbe  pledgee.  Bnppoee,  however,  die 
pledger  aserely  beaded  the  oertifieam 
to  dw  pledgee  widi  a  power  of  attoraey 
in  Uaak  to  transfer,  and  the  pitdgse 
did  not  have  them  traaslenad  iabse  vmrn 
aaam,  wooid  the  pledgee  be  aatided  to 
d»  ideatacal  eerdficatee  he  bad  pledged 
on  deaMsd  and  tender  «#  payamatt 
This  lea qasstion  that  ieperimpe  seareeiy 
worth  while  to  do  more  dum  eaggest, 
ai  tbe  damage,  like  shares  beiag  eqaal 
in  valne,  wmdd  be  not  material,  tbe 
pledger  bariag  sancred  aoBo  by  a  latars 
of  adier  like  sbaree. 

If  dw  pledgee  of  etoek,  always  keep- 
iag  saffkient  amoant  oa  bead  to  satisiy 
the  pledges  may  sell  the  sbaree  pledged 
to  bsm,  he  oertaialy  caa  pledge  dma, 
though  in   the    state  of  Pennsylvania 
.there  is  a  statnto  against  all  bypotbeea- 
doo  of  stock    by  the  pledgee,   whidi 
makes  it  a  penal  offence ;  see  Act  of 
Maj  S5th  1878  (P.  L.  155),  somewhat 
modified  by  tbe  supplement  passed  on 
June  l(Hb  1881  (P.  L.  1881,  107),  ex- 
cepting from  the  operation  of  the  Aet 
of  1878,  the  hypodiccation  of  stock  not 
fully  paid  for,  and  carried  by  tbe  broker. 
A  somewhat  kindred  question  of  cob- 
siderable  interest  is  also  suggested  by  die 
points  raised  in  the  principal  case  ae 
well  as  by  the  late  case  of  Cherry  v. 
/Voff,  SI   Am.  Law  Keg.  (N.  8.)  57, 
and  the  interesting  note  to  that  case. 
The  annotator  of  that  case  eonsidcrsd 
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"  tlie  position  of  the  rab-pawnee  *  *  • 
withoQt  notice,  of  a  non-nefsotteble  se- 
enritj,"  and  it  is  onr  intention  to  go  a 
•tcp  further  and  consider  tlie  two  broad 
jiropositions,  Tiz. :  fim^  whether  a  part  j, 
who  has  deposited  an  article  for  the  se- 
cnritj  of  a  debt,  ean,  on  the  pawnee 
re-hjpothcrating  the  same,  treat  the  orig- 
inal contract  of  pawn  at  an  end,  so  as  to 
bring  an  action  of  detinue  or  trover 
afsainst  the  suh-pawncc  without  tender- 
ing the  amount  of  the  oripnal  debt  for 
which  the  secnritr  was  given,  and 

Seamdijf,  if  sach  re-h  jpothecation  does 
not  terminate  the  contract  of  pawn, 
whether  a  party,  with  whoos  an  article 
has  been  left  as  a  tecnritr  for  the  paj- 
■Mok  of  monej,  has  a  right  to  transfer 
his  interest  in  the  thing  pledged  (sabjcd 
to  the  right  oi  redemption  in  the  pawner) 
to  a  third  partj. 

It  must  be  borne  in  mind,  as  was  r^ 
marked  in  the  late  case  of  DdmM  t. 
SmkUmff,  L.  B.,  1  Q.  B.  618,  Aal 
we  are  not  dealing  with  the  case  of  a 
lien,  which  is  merely  the  right  to  retain 
possession  of  tlie  chattel,  and 
right  is  immediately  lost  on  the 
sion  being  parted  with,  unless  to  a  per- 
son who  may  be  considered  as  the  agent 
of  the  party  having  the  lien  for  the  par- 
pose  of  Its  custody.  There  is  a  great 
dilference  in  this  rtspect  between  a 
pledge  and  a  lien.  Tlio  authorities  are 
dear  that  a  right  of  lien,  properly  so 
called,  IS  a  mere  pcrsonnl  right  of  de- 
tention, and  that  an  unauthorised  trans- 
fer of  the  thing  does  not  transfer  that 
personal  riglit  The  cases  which  estab- 
lished in  England  lieforc  the  Factor's 
Acs,  that  a  pledge  by  a  factor  gave  his 
pledgee  no  right  to  retsin  the  goods 
even  to  the  extent  to  which  the  factor 
was  in  advance,  proceed  on  tliis  ground. 

In  Daubiyny  v.  Duffol,  5  Term  Bep. 
606,  BoLLBK,  J.,  proceeded  on  the 
ground  that  **  a  lien  is  a  personal  right 
and  cannot  be  transferred  to  another.'* 

In  Legg  v.  Evans,  6  M.  &  W.  36, 
where  an  action  of  trover  was  brought 


against  a  sheriff  of  Middlesex,  to  re- 
cover lome  pictures,  who  justified  under 
an  execution,  the  pliintifl'  replied  by 
setting  up  a  lien  on  tlie  goods,  wliich 
was  held  good  on  demurrer.  Pabkb, 
B.,  said :  **  If  we  consider  the  nature 
of  a  lien  and  the  right  which  it  oonfcrs, 
it  will  be  evident  that  it  cannot  form  die 
snbject-matter  of  a  sale.  A  lien  is  a 
personal  right  which  cannot  be  parted 
with,  and  continues  only  ra  long  as  the 
possessor  holdi*  the  goods.  It  is  clear, 
therefore,  that  the  sheriff  cannot  sell  to 
interest  of  this  descriptioB  whieh  is  a 
personal  Interest  in  the  goods."  And 
in  McCoMe  v.  Daviet,  7  East  6,  Loril 
Ellkkbobouob  remarked  diat  *'  nothing 
eould  be  clearer  than  that  liens  were 
personal  and  could  not  be  transferred 
to  third  persons  by  any  tortious  pledge 
of  the  principal's  goods." 

In  Cogg»  v.  Bermtvd,  t  Ld.  Baym. 
616,  Lord  Holt  is  reported  to  have  said 
that  a  '*  pawnee  has  a  special  property, 
for  the  pa^vn  is  a  securing  to  the  pawnee 
that  he  shall  be  repaid  his  debt,  and  to 
compel  the  pawnor  to  pay  him."  And 
again  in  Ifores  v.  Qmhamt  Owen  128, 
tiie  court  used  language  to  the  sane 
effect,  saying,  that  the  pawnor  *'hath 
such  Interest  in  the  pawn  as  he  may 
assign  over,  and  the  assignee  shall  be 
subject  to  dcthioe  If 'he  detains  it  upon 
payment  of  the  money  by  the  owner. 

In  Donaid  v.  SudJmg,  9itpra,  the  ma- 
jority of  the  court  relied  principnlly  on' 
the  case  of  Jolmaem  r.  Srear,  15  C.  B. 
(N.  S.)  330.  There,  one  Cumming,  a 
bankrupt,  had  deposited  with  the  defend-  ' 
ant  two  hundred  and  forty-three  cases 
of  brandy,  to  be  held  by  him  as  a  sccnr- 
ity  for  the  pajrment  of  an  acceptance  of 
tlio  bankrupt,  discounted  by  the  defend- 
ant, and  which  would  become  dne  on 
January  29th.  and  in  the  event  of  such 
acceptance  not  being  paid  at  maturity, 
he  was  to  be  at  liberty  to  sell  the  brandy 
and  apply  the  proceeds  to  the  payment 
of  the  acceptance.  On  January  28th, 
the   defendant  contracted   to   tell   tha 
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brandy  to  a  third  |Mirtj  and  deliTered 
him  the  dock-warrant  on  the  S9th,  and 
on  the  30th  the  third  party  got  poeses- 
tion.  An  action  of  trover  was  brought 
bj  the  assignee  of  the  bankrupt,  and  the 
majority  of  the  eonrt  held  (Ebls,  C.  J., 
Btlei  and  Kxatiho,  JJ.  ;  Wiluams, 
J.,  iftMsnlMRte),  that  the  pUintilT  wa^ 
only  entitled  to  nominal  damages,  be- 
eaose  "the  deposit  of  the  goods  in 
question  with  the  defendant  to  secure 
repayment  of  a  loan  on  a  giyen  day, 
with  a  power  to  sell  in  case  of  default 
on  that  day,  created  an  interest  and  a 
right  of  property  in  the  goods  which 
was  BM>Te  than  a  mere  lien ; '  and  the 
wrongful  act  of  the  pawnee  did  not  an- 
nihilate the  contract  between  the  parties, 
nor  the  interest  of  tht  pawnee  in  the 
goods  under  the  contract." 

In  Devoid  ▼.  Suckling,  rnqtra^  it  was 
held  by  the  court  (Mxllor  and  Blagk- 
BiTBV,  JJ.,  and  CocKBURV,  C.  J. ; 
Sens,  J.,  dEts«nlwitf€,)  that,  where  de- 
bentures had  been  deposited  as  security 
for  the  payment  of  -a  bill  of  exchange, 
with  a  right  on  the  part  of  the  depositor 
to  dispose  of  them  on  the  non-payment 
of  the  bill  when  due,  and  the  pawnee 
re-hypothccated  them  to  a  third  party  for 
a  raloable  consideration,  the  ori<»{nal 
pawnor,  while  the  bill  was  still  unpaid, 
could  not  maintain, an  action  of  detinue 
against  the  latter  fur  the  recovery  of  the 
debentures,  without  first  tendering  him 
the  amount  of  the  hill.  In  the  coarse 
of  his  opinion,  Blackuubk,  J.,  said  : 
**  Story,  in  his  treatise  on  Bailments, 
sect.  327,  says,  'But  whatever  doubt 
may  be  indulged  as  to  the  case  of  a 
factor,  it  has  been  decided,  that  is,  in 
America,  that  in  case  of  a  strict  pledge, 
if  the  pledgee  transfers  tlic  same  to  his 
own  creditors,  the  latter  may  Iiold  the 
pledge  until  the  debt  of  the  original 
owner  is  discharged.*  In  Whitaker  on 
Liens,  pnblished  in  1812,  p.  140,  the 
law  is  laid  down  to  be  that  the  pawnee 
has  a  special  property  beyond  a  lien. 
I  do  not  cite  this  as  an  authority  of 


great  weight,  but  as  showing  diat  thb 
was  an  existing  opinion  in  England 
before  Story  wrote  his  treatise.  ♦  ♦  ♦ 
Now,  I  think  that  the  subplcdging  of 
goods  held  in  security  for  money,  before 
the  money  is  due,  is  not  in  general  so 
inconsistent  with  the  contract  as  to 
amount  to  a  renunciation  of  that  eon- 
tract.  There  may  he  cases  in  which  the 
pledger  has  a  special,  personal  confi- 
dence in  the  pawnee,  and,  therefore, 
stipulates  that  the  pledge  shall  be  kept 
by  him  alone ;  but  no  sodi  terms  are 
stated  here,  and  I  do  not  think  that  any 
suck  term  is  implied  by  law.  in  gen- 
eral, all  that  the  pledger. requires  is  the 
personal  contract  of  the  pledgee  that,  in 
bringing  the  money  the  pawn  shaU  be 
given  up  to  him,  and  that  in  the  mean' 
time  the  pledgee  shall  be  responsible  for 
due  care  being  taken  for  its  safe  custody. 
This  may  very  well  be  done  though 
there  has  been  a  sub-pledge." 

There  are  not  many  American  de- 
cisions on  this  question,  because,  as  is 
pointed  out  by  the  annotator  to  Cherry 
T.  Frattj  tl  Am.  Law  Reg.  66,  the 
coses  that  have  arisen  in  respect  to  tfie 
re-hypothecation  of  securities  have  gone 
off  oil  the  question  of  estoppel,  as  for 
instance,  McNeil  v.  Tenth  Natiemol 
Bank,  46  N.  Y.  325  ;  Jarvie  v.  Roffen, 
13  Mass.  105;  WootPe  Appeal,  8 
Weekly  Notes  Cases  (Phila.)  441; 
but  in  Tally  v.  Freedman'»  Sarings 
and  Trust  Co.,  3  Otto  (U.  S.)  321, 
Swathe,  J.,  approved  the  ruling  in 
Donald  v.  Suckling,  supra. 

In  Thompson  v.  Tbtridt,  4  Watts 
(Pa.)  414,  liowevcr,  the  court  said, 
''The  principles  of  the  present  action 
have  long  been  settled,  in  Mores  v. 
Conham,  Owen  123;  Anon.,  S  Salk. 
522,  and  Coggs  v.  Bernard,  3  Salk. 
268.  As  a  pawnee  has  a  special  pro- 
perty in  the  thing  pawned,  he  may 
assign  it;  and  his  a^^signee  may  con- 
sequently assert  his  title  to  it  against 
the  owner,  or  one  standing  in  his  place. 
He  may  even  use  the   pawn,  provided 
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it  be  not  the  worae  for  it,  if  the  keeping 
of  it  be  a  charge  to  him  •  •  •  .'* 

Id  Bamk  v.  TreHkolm,  12  Heisk. 
(Tenn.)  520,  an  action  of  trorer  was 
held  to  lie  against  a  factor,  as  pledgee, 
or  against  his  snb-pledgee,  withont 
notice,  thoogh  he  pledged  bot  up  to  hi 


In  Ftrat  Nat.  Bank  of  LommnlU  t. 
Bryee,  19  Am.  Law  Beg.  (N.  8.)  503, 
it  was  held  that  a  re-pledge  of  goods  b^ 
a  factor  terminates  the  contract  of  pledge, 
thoQgh  the  sob-pledgee  has  a  right  of 
set-off  against  the  original  pledgor. 
The  coort  here  considered  the  position 
of  a  factor  who  bad  made  advances  and 
that  of  a  pledgee  analogous. 

In .  connidering  the  point  inrolred  in 
the  second  question  of  onr  note,  namely, 
conceding  the  contract  of  pledge  is  not 
terminated  on  the  original  pawnee  re- 
hfpothocating  the  article  pawned,  is  it 
such  a  breach  of  the  contract  of  pawn, 
as  to  enable  the  original  pawnor  .to 
bring  an  action  for  damages  against  the 
original  pawnee  therefor. 

7%impiom  r.  Ikttrickf  mpra,  was  an 
action  of  trover  b^  the  snb-pawnee,  to 
recover  possession  of  a  set  of  harness 
loaned  him  bj  the  pawnee,  against  one 
Thompson,  the  original  pawnee's  agent, 
who  had  snrreptitiouslj  obtained  pos- 
session of  it;  and  it  was  held  that, 
though  the  use  of  the  harness  bj  the 
snb-pawnce  might  have  deteriorated  the 
value  of  it,  jet  Thompson  **  could  not 
retain  the  possession  of  it,  snrrep- 
titiouslv  obtained,  against  the  pawnee 
or  the  plaintiff  in  his  stead.'*  The 
court  said  the  pawnee  may  use  the 
pawn,  but  at  his  peril.  "But  though 
he  use  it  even  tortiouslj,  he  is  answer- 
able for  the  consequences  but  bj  action. 
It  has  not  indeed  been  expressly  ruled 
that  an  improper  use  of  it  does  not  work 
a  forfeiture  of  his  lien  ;  but  neither  is 
thrre  anj  4ctcrmination  to  the  contrary, 
and  the  reason  as  well  as  die  justice  of 
the  thing,  is  strong  to  show  that  he 
ought  not  to  lose  his  secoritj  for  a  sub- 


stantial debt  by  having  caused  peifaaps 
an  inconsiderable  damage,  for  which 
there  is  an  independent  remedy  gradu- 
ated to  die  exact  measure  of  it." 

In  Dorndd  v.  Sitddingt  mi^ra^  the 
point  under  consideration  was  not  de- 
cided. Blagkbumx,  J.,  said,  diat  In 
.England  there  wtrt  ttrtmg  ttMtkentie§  to 
the  effect  that  the  contract  of  pledge, 
when  perfected  by  delivery  of  posses- 
sion, created  an  interest  in  the  pledgee 
that  might  be  assigned.  Mxllob,  J.^ 
said,  **  I  think  that,  when  the  true  dis- 
tinction between  the  case  of  a  deposit  by 
way  of  pledge  of  goods  for  securing  the 
payment  of  money  and  all  cases  of  /isa, 
correctly  so  described,  is  considered,  H 
will  be  seen  that  in  the  former  there  is 
no  implication,  in  general,  of  a  contract 
by  the  pledgee  to  retain  the  personal 
possession  of  the  goods  deposited  ;  and 
I  think  lliat,  although  he  (the  pawnee) 
cannot  confer  upon  any  third  person  a 
better  title  or  a  greater  interest  than  he 
possesses  ;  yet  if,  nevertheless,  he  does 
pledge  the  goods  to  a  third  person  for  a 
greater  interest  than  he  possesses,  snch 
an  act  does  not  annihilate  the  contract 
of  pledge  between  himself  and  the 
pawnor ;  but  that  the  transaction  is 
simply  inoperative  as  against  the  origi- 
nal pawnor,  who,  upon  tender  of  the  debt 
secured,  immediately  becomes  entitled 
to  the  possession  of  the  goods,  and  can 
recover  in  an  action  for  any  special 
damage  which  he  may  have  sustained  by 
reason  of  the  act  of  the  pawnee  in  re- 
plcdging  the  goods." 

CooKBCBV,  C.  J.,  however,  re-, 
marked,  "I  think  it  unnecessary  to 
the  decision  in  the  present  case,  to 
determine  whether  a  party,  widi  whom 
an  article  has  been  pledged  as  a  security 
for  the  payment  of  money,  has  a  right  to 
transfer  his  interest  in  the  thing  pledged 
(snbject  to  the  right  of  redemption  in 
the  pawnor)  to  a  third  party.  I  should 
oertaiuly  hesitate  to  lay  down  the  af- 
firmative of  that  proposition.  Sudi  a 
right  in  the  pawnee  seems  quite  inoon- 


460 


HUBBELL  V.  DBEXEL. 


sistent  with  the  andonbted  right  of  the 
pledgor  to  have  the  thing  pledged 
returned  to  him  imined lately  on  the 
tender  of  the  amount  for  which  the 
pledge  was  f^iven.  In  some  instances 
it  may  well  be  inferred  from  the  nature 
of  the  thing  pledged — as  in  the  case  of  a 
▼aluable  work  of  art — that  the  pawnor, 
tfaoagk  perfectly  willing  that  the  article 
should  be  entrusted  to  the  custody  of 
tlie  pawnee,  would  not  hare  parted 
with  it  on  the  terms  that  it  should  be 
pitosed  on  to  others,  and  committed  to 
the  custody  of  strangers.  *  *  *  I  am 
of  opinion  that  the  transfer  of  the  pledge 
does  not  put  an  end  to  the  contract,  but 
amounts  only  to  a  breach  of  contract, 
upon  which  the  owner  may  bring  an 
action ;  for  nominal  damage  if  he  has 
sustained  no  substantial  damage ;  for 
substantial  damages,  if  tlie  tiling  pledged 
if  damaged  In  the  hands  of  the  third 
party,  or  the  owner  is  prejudiced  by 
delay  in  not  baring  the  thing  delivered 
to  him  on  tendering  the  amount  for 
wlddi  it  was  pledged." 

In  the  late  case  of  HaJliday  t.  Eol- 
ffate,  L.  R.,  S  Exch.  299,  A.  deposited 
certificates  of  scrip  with  the  defendant 
as  security  ibr  a  loan,  and,  on  his 
becoming  bankrupt,  the  defendant  sold 
the  scrip  without  demand  or  notice,  to 
repay  himself  the  debt.  The  crvditor^s 
assignee,  without  makiug  a  tender  of 
the  debt,  brought  an  action  of  trover 
against  the  defendant,  and  the  court 
held,  that  the  action  would  not  lie. 
WiLLES,  J.,  said,  **It  has  been  argued 
that  the  plaintiff  is  at  any  rate  entitled 
to  nominal  damages,  for  that  a  con- 
Tcrsion  was  committed  by  the  sale  of 
the  certificates.  That  sale,  it  is  con- 
tended, had  the  effect  of  putting  an  end 
to  the  bailment  of  pledge  ;  the  property 
of  the  pledgee  was  thereby  determined, 
so  as  to  enable  the  assignee  to  say  that, 
at  the  moment  when  the  sale  took  place, 
he  became  entitled  to  the  certificates  by 
virtue  of  the  general  property  which  was 
then  revested  in  him.    This  reasoning 


proceeds  upon  a  somewhat  sabde  and 
narrow  ground,  for  it  is  admitted  that 
the  assignee  could  claim  only  nominal 
damages.     But  we  cannot  arrive  at  the 
conclusion  thAt  he  is  so  entitled  without 
getting   rid  of  the  case  of   Domald  v. 
Suckling,''  supra,   *  •   •  "There  are 
three  kinds  of  security  :  the  first,  a  sim- 
ple   lien ;     the     second,    a     mortgage 
passing  the  property  out  and  out;  the 
third,  a  security  intermediate  between  a 
lien  and    a  mortgage,  viz.,  a  pledge, 
where,  by   the   contract,  a  deposit  of 
goods  is  made  a  security  for  a  debt,  and 
the  right  to  the   property  vests  in  die 
pledgee  so  far  as  is  necessary  to  secure 
the  debt.    It  is  true,  the  pledgor  has 
such  a«property  in  the  article  pledged  as 
he  can  convey  to  a  third  person,  but  be 
has  no  right  to  the  goods  without  paying 
off  the  debt,  and  until  die  debt  is  paid 
off   the  pledgee  has  the  whole  present 
interest.     If  he  deals  with  it  in  a  man- 
ner other  than  is  allowed  by  law  for  the 
payment  of  his  debt,  then,  in  so  far  as 
by  disposing  of  the  reversionary  interest 
of  the  pledgor,  he  causes  to  the  pledgor 
any  difiiculty  in  obtaining  possession  of 
the  pledge  on  payment  of  the  sum  due, 
and  thereby  does  him  any  real  damage, 
he  commits  a  legal  wrong  against  the 
pledgor.     Bat  it  is  a  contradiction  in 
fact,  and  would  be  to  call  a  thing  that 
which  it  is  not,  to  say  that  the  pledgee 
consents,  by  his  act,  to  revest  in  the 
pledgor  the  immediate  interest  or  right 
in  the  pledge,  which,  by  the  bargain,  is 
out  of  the  pledgor  and'  in  the  pledgee. 
Therefore,    for    any    such    wrong,    an 
action  of  trover  or  of  detinue,  each  of 
which  assumes  an   immediate  right   to 
possession  in  the  plaintiff  is  not  main- 
tainable, for  that  right  clearly  is  not  in 
the  plaintiff.'* 

A  consideration  of  the  foregoing  cases 
seems  to  show  that,  in  England  at 
least,  a  sub-pledge  of  the  article  pledged, 
does  not  terminate  the  contract  of  pledge 
so  that  an  action  of  detinue  or  trover 
would   lie  by  the   pawnor  against  dia 
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pawnee,  or  hit  ami^ee,  wiUMWt  tn% 
tendering  the  emonnt  of  the  debt  which 
the  pledge  was  given  lo  lecnre.  At  the 
Hune  time  it  is  diiBcnlt  to  find  an  nn- 
tboritj  to  the  effect  that  n  mh^pledge 
ia  legal* 

It  ia  tnie  that  the  Englith  aolhoritiea 
haTc  held  that,  without  a  tender  of  the 
amoont  of  die  debt,  an  acdcm  of  detinue 
or  troTer  would  not  lie  againat  the  paw- 
nee or  hia  aangnee,  but  that  waa  beeanae 
of  certain  terhnical  reaaona ;  and  Donald 
T. '  SmdJing,  ^f^pf^^  Mid  HcUlidaif  r. 
BoigaUf  mipra^  are  not  anthoritiea  for 
the  proportion  that  it  ia  not  a  hreach  of 
the  eontract  of  pawn,  for  the  pawnee  to 
Te-brpothecato  the  article  pledged. 

In  aoroe  of  the  United  Statea  the 
teduiical  Engliah  mle  haa  not  been  fol- 
lowed, and  in  Work  r.  BemutU,  70 
Flenn.  St.  484,  an  action  of  troiiier  waa 
nooeaafnlljr  brought  to  reoorer  damages 
for  an  alleged  illegal  conTersion  bj  a 
aab-pledge  of  the  article  pawned,  and 
■ale  bj  the  aab-pledgee  without  a  ten- 
der of  the  amount  of  the  debt.  SsAsa- 
irdOD,  J.,  taid:  '*Had  the  Hock 
and  bonds  (the  pledge)  which  were  the 


sabject  of  this  action  €^  trover,  re* 
mained  uneouTerted  in  the  hands  of  the 
defendants,  the  plaintiff  could  not  huTe 
recorerad  witlxmt  a  tender  of  the 
amoont  of  the  debt  for  which  the  j  were 
then  pledged,  or  proof  of  payment  of 
such  debt.  But  thej  had  wrongftilly 
eonTerted  them  by  pledging  tiiem  for 
their  own  debt,  and  a  sale  afterwards 
bj  dieir  pledgees,  without  notice  to  thi 
phuntiff.  This  dispensed  with  any 
tender  before  suit  brought.  •  •  •  '* 
Here  a  recoupment  for  the  belance  doe 
defendant  from  die  damagea  for  the  con- 
version waa  allowed.  Apparently  the 
euaa  or  Taoa^psoa  t»  fblriciri  4  watta 
414,  was  not  cited  on  the  aignment, 
nor  considered  by  the  eonrt. 

In  Hew  York,  Tennessee  and  Ken- 
tudcy  the  courts  also  seem  to  consider 
re-kypodieeation  by  die  pawnee  as 
illegal ;  see  Bomk  ▼.  TVaaMn,  11 
Heisk.  (Tenn.)  5t0 ;  Allm  r.  Dj/ken 
0i  a/.,  3  Hill  (N.  T.)  593 ;  Bamk  r. 
BtycBf  wiifftfif  but  see,  W^ood  t.  Haffft 
§t  a/.,  15  Gray  (Mass.)  375;  Fay 
T.  Gray,  134  Mam.  500,  and  Tkomptm 
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Where  a  (Tadiolic  priest  ia  subject  to  be  remored  at  the  pleasure  of  the  bishop 
haTing  charge  oror  him,  he  is  not  entided  to  a  nodoe  to  quit  the  parsonage  of  the 
parish  over  which  he  had  charge,  under  a  statute  requiring  a  notice  from  landlord 
to  tenant. 

The  relationship,  in  such  case,  of  the  priest  and  bishop,  is  that  of  master  and 
oerrant,  and  not  that  of  landlord  and  tenant. 

The  right  of  occupancy  of  the  parsonage  by  the  priest,  in  such  case,  is  only  ind- 
^ental  to  hia  charge  over  the  parish,  and  when  he  is  deprived  of  die  latter  die  fonner 


Appeal  from  the  Hendricks  Circuit  Court. 
This  was  an  action  bj  appellant  to  recoyer  of  the  appellee  the 
poBOCBsion  of  certain  real  estate.    The  complaint  set  forth  that,  on 
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July  20th   1876,  the  Right  Reverend  Maurice  De  St.  Palais  watf 
the  Roman  Catholic  Bishop  of  Yincennes ;  that  according  to  the 
rules,  regulations  and  customs  of  the  Roman  Catholic  Church,  it  is 
the  duty  of  the  bishop  to  supervise  the  congregations  in  his  dio- 
cese,  and  to  control,  hold  and  own  all  the  real  and  personal  pro- 
perty in  use  by  said  congregations ;  to  exercise  authority  over  the 
pastors  in  charge  of  such  congregations,  and  in  the  exercise  of  his 
discretion,  to  continue  such  pastors  in  their  position  or  to  suspend 
or  remove  them  therefrom ;  that  upon  the  suspension  or  removal 
of  such  pastors,  it  was  their  duty,  according  to  the  laws,  rules, 
regulations  and  customs  of  the  Roman  Catholic  Church,  to  deliver 
and  surrender  to  the  bishop  all  the  property,  real  and  personal,  in 
their  occupancy  or  possession  as  such  pastors ;  that  on  the  date 
above  mentioned,  the  real  estate  in  controversy  was  conveyed  to 
said  Maurice  De  St.  Palais,  in  trust  for  the  Catholic  congregation 
of  Brownsburg,  Indiana;    that  said  congregation  was  an  unin- 
corporated  congregation,  subject   to  the  ecclesiastical    authority, 
jurisdiction  and  control  of  the  said  bishop ;  that  on  June  28th 
1877,  said  Maurice  De  St.  Palais,  died,  leaving  by  his  will  the  said 
property  to  the  Archbishop  of  Cincinnati  upon  like  trusts ;  that 
on  March  26th   1878,  the  plaintiff,  Francis  Silas  Chatard,  was 
duly  appointed  Bishop  of  Vincennes  to  succeed  the  said  Maurice 
De  St.  Palais,  and  that  on  October  30th  1878,  the  said  archbishop 
conveyed  to  him  the  said  property  upon  the  same  trusts ;  that  in 
the  year  1877,  the  defendant,  Dennis  O'Donovan,  a  priest  of  the 
Roman   Catholic   Church,  had  been   appointed  to  the  position  of 
pastor  of  the  said  Roman  Catholic  congregation  at  Brownsburg  by 
the  said  Maurice  De  St.  Palais,  and  as  such  pastor,  at  the  date  of 
the  appointment  of  plaintiff  as  bishop,  was  occupying  the  premises 
in  question  for  a  parsonage  and  for  a  house  for  religious  worship ; 
that  on    December  15th   1880,  the  plaintiff,  in  the  exercise  of  his 
discretion  as  bishop,  removed  the  said  defendant  from  the  position 
of  pastor  of  said  congregation,  and  on  April  26th  1881,  caused  a 
written  notice  to  be  served  on  him  to  deliver  up  to  plaintiff  pos- 
session of  the  said  real  estate  at  the  expiration  of  one  month  from 
that  time ;  that  although  the  month  had  expired  defendant  refused 
to  surrender  possession  of  said  real  estate,  and  had  prevented  the 
members  of  the  congregation  (and  the  priest  sent  by  plaintiff)  from 
occupying    tlie  same;    that  tlie  time    given   for    removal   was  a 
reasonable  time,  and  that  plaintiff  was  entitled  to  have  possession. 
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To  this  complaint  defendant  demnrred.     The  court  below  sua- 
tained  the  demurrer,  and  plaintiff  appealed. 


Charles  Foley  and  Baker^  Hard  ^  Hendneh%^  for  appellant. 
No  counsel  appeared  for  appellee. 

The  opinion  of  the  court  was  deliyered  by 

Woods,  J. — ^We  hare  no  brief  from  the  appellee.  It  is  stated 
in  the  appellant's  brief  that  the  ruling  of  the  Circuit  Court  was 
put  upon  the  ground  that  the  fiicts  alleged  in  the  complaint  showed 
the  relation  of  landlord  and  tenant  between  the  parties,  and  that 
sects.  2  and  3  of  the  act  concerning  that  relation  (2  R.  S.  1876, 
p.  338;  R.  S.  1881,  p.  1128),  made  it  a  tenancy  from  year  to 
year,  determinable  by  a  three  months*  notice  prior  to  the  expira- 
tion of  a  current  year. 

The  question  thus  presented  is  plainly  an  important  one,  not 
only  as  the  decision  may  affect  the  policy  and  administration  of 
the  affairs  of  the  church  directly  concerned,  and  perhaps  other 
church  societies  which  furnish  houses  for  the  use  of  their  pastors, 
rectors  and  preachers,  but  the  owners  and  occupants  of  real  pro- 
perty generally.  For  it  is  readily  conceivable  that  in  many 
instances  the  owner  and  tenant  will  be,  in  all  essential  respects, 
in  the  same  legal  relation  as  the  parties  to  this  record ;  as,  for 
example,  the  servant  brought  into  the  dwelling,  or  upon  the 
premises  -of  the  employer,  and,  as  an  incident  to  the  employment, 
allotted  a  room  or  tenement  to  occupy  while  the  service  lasts ;  the 
mechanic  or  laborer  who,  by  the  terms  of  his  engagement,  has  the 
possession  or  use  of  a  house  belonging  to  the  employer,  and  for 
which  the  rent  is  to  be  deducted  from  his  wsges,  or  for  which  he  is 
to  pay  no  specified  rent,  and  makes  compensation  only  by  accept- 
ing less  wages  than  he  would  receive  if  he  occupied  a  house  of 
his  own. ' 

While  these  supposed  cases,  like  the  one  before  us,  show  the 
parties  in  relations  somewhat  like  the  ordinary  relation  of  landlord 
and  tenant,  they  are  yet  clearly  and  broadly  distinguishable  there- 
from. The  case  of  Kerrairu  v.  People,  60  N.  T.  221,  is  instruc- 
tive. It  was  there  held  that,  '*  Where  the  occupation  of  a  house 
by  a  servant  is  connected  with  the  service,  or  is  required  by  the 
employer  for  the  necessary  or  better  performance  of  the  service, 
the  occupation  is  as  servant,  not  as  tenant,  and  the  possession  is 


464  CHATABD  V.  0*DOKOVAN. 

that  of  the  master."  In  the  course  of  the  opinion  in  the  case. 
Church,  C.  J.,  says:  ^'Such,  clearly,  was  the  case  of  Haywood 
T.  Miller^  3  Hill  90,  where  a  farmer  hired  a  man  and  his  wife  to 
work  a  farm  for  wages.  The  occapation  of  the  house  was  neces- 
sary to  the  performance  of  the  service ;  and  T/ie  People  v.  Annii^ 
45  Barb.  804,  was  substantially  the  same,  although  I  am  unable  to 
agree  with  the  learned  judge  who  delivered  the  opinion  in  that 
case,  that  immediately  upon  the  termination  of  the  service, 
a  tenancy  at  will,  or  by  sufferanoe  springs  up."  *  *  *  ^'The 
question  depends  on  the  nature  of  the  holding,  whether  it  is 
exclusive  and  independent  of  and  in  no  way  connected  with 
the  service,  or  whether  it  is  so  connected  or  is  necessary  for  its 
performance.  And  this,  I  think,  is  the  result  of  all  the  cas«s. 
The  question  has  often  arisen  in  England,  under  the  poor  laws,  to 
determine  what  occupation  would  confer  a  settlement,  the  courts 
recognising,  as  controlling,  the  distinction  between  an  occupant  as 
a  tenant  or  as  a  servant."  (Cases  cited.)  ^*  The  case  of  Hughee  v. 
Ohathamj  5  M.  &  6.  54,  arose  under  the  reform  act,  requiring  a 
registry  of  voters,  the  statute  requiring  that  the  person  should 
occupy  as  owner  or  tenant.  *  *  *  Tindal,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  '  There  is  no  inconsistency  in  the 
relation  of  master  and  servant  with  that  of  landlord  and  tenant 
A  master  may  pay  his  servant  by  conferring  on  him  an  interest  in 
real  property,  either  in  fee  for  years  or  at  will,  or  for  any  other 
estate  or  interest,  and  if  he  do  so,  the  servant  then  becomes 
entitled  to  the  legal  incidents  of  the  estate,  as  much  as  if  it  were 
purchased  for  any  other  consideration.*  *  *  *  'And  as  there 
is  nothing  in  the  facts  stated  to  show  that  the  claimant  was 
required  to  occupy  the  house  for  the  performance  of  his  services, 
or  did  occupy  in  order  to  their  performance,  or  that  it  was  con- 
ducive to  that  purpose  more  than  any  house  which  he  might  have 
paid  for  in  any  other  way  than  by  his  services ;  and  as  the  case 
expressly  finds  that  he  had  the  house  as  a  part  remuneration  for 
his  services  we  cannot  say  that  the  conclusion  at  which  the  revis- 
ing barrister  has  arrived  is  wrong." 

''  I  have  cited  the  language  of  the  court,"  says  Church,  C.  J., 
'^  because  it  lays  down  concisely  the  correct  rule  for  determining 
the  question  involved  in  this  class  of  cases."  And  proceeding 
with  a  recital  of  the  facts  in  the  case  before  him,  he  adds :  ''  The 
inference  from  these  facts  is  reasonable,  if  not  irresistible,  in  the 
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absence  of  any  allowance  for  rent,  that  the  house  was  intended  to 
be  occapied  by  an  employee  for  tho  benefit  of  the  owner  in  carry- 
ing on  the  mill.  The  case  thos  presented  is  analogous  to  that  of 
a  peraon  employing  a  coachman  or  gardener,  and  allowing  or 
requiring  him  to  reside  in  a  house  provided  for  that  purpose  on 
the  premises,  or  a  farmer  who  hires  a  laborer  for  wages  to  work 
his  farm,  and  live  in  a  house  upon  the  same.  In  these  cases  the 
character  of  the  holding  is  clearly  indicated  by  the  facts.*' 

*'  Many  servants/'  says  BIan shield,  C.  J.,  in  King  ▼.  Stcck^ 
2  Taunt.  339,  ^'have  houses  given  them  to  live  in,  as  porters  at 
park  gates.  If  a  master  turns  away  his  servant,  does  it  follow 
that  he  cannot  evict  him  till  the  end  of  the  year."  To  the  same 
effect,  see  McQuade  v.  Emnum»^  88  N.  J.  L.  897;  DoyU  v. 
CHkb;  6  Lans.  180. 

While  it  may  not  be  said  upon  the  facts  of  the  complaint,  that 
the  defendant  was  the  hired  servant  of  his  bishop,  it  does  appear 
that  he  was  appointed  to  his  position  by,  and  held  it  at  the  dis- 
cretion of,  the  bishop,  and  that  his  possession  of  the  property  was 
only  an  incident  to  his  appointment,  the  better  to  enable  him  to 
discharge  the  duties  of  his  office ;  and  when  in  the  exercise  of  that 
discretion,  which  by  the  rules  and  customs  of  the  church  he  had 
the  right  to  employ,  the  bishop  removed  the  defendant  from  his 
charge  or  pastorate  over  the  congregation,  his  right  to  possession 
of  the  property  at  once  necessarily  ceased. 

liy  under  the  circumstances,  the  parties  should  be  deemed  to 
have  come  under  a  contract  relative  to  each  other,  the  plain  mean- 
ing of  the  contract  was,  that  when  the  defendant  should  cease  to 
be  pastor,  which  might  be  at  the  will  of  his  bishop,  he  should 
oease  forthwith  to  occupy  the  property,  there  being  from  the.  nature 
of  the  case,  no  right  of  occupancy  except  as  an  incident  to  the  per- 
formance of  the  duties  of  pastor.  And  if  this  be  regarded  as  a 
tenancy,  it  was  a  tenancy  at  will,  and  determined  ''by  one 
month's  notice  in  writing  delivered  to  the  tenant,'*  which  notice 
the  complaint  shows  to  have  been  given. 

We  are,  however,  of  the  opinion  that  the  relation  of  the  parties 
was  more  like  that  of  master  and  servant,  the  possession  of  the 
priest  being  in  (act  the  possession  of  bis  superior,  the  bishop,  who 
had  power  at  any  time,  and  upon  his  own  judgment  or  discretion, 
to  remove  one  and  install  another  in  the  office  of  pastor,  and  in  the 
possession  of  the  property  of  the  office. 
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The  judgment  is  reversed  with  costs,  and  with  instmctioiu  to 
overrule  the  deiBurrer. 


We  are  aware  of  no  case  where  the 
exact  point  inrolred  Id  the  principal 
ease  has  been  decided  ;  nor  did  counsel 
for  the  appellant,  in  a  very  lengthy  brief, 
cite  one.  The  principle  applied  to  the 
relation  of  bishop  and  priest  in  the  oocu- 
pancy  of  church  property,  is  that  of 
master  and  servant.  It  is  true  the  com- 
plaint alleges  that  the  defendant  had  been 
served  with  one  month's  notice  to  quit ; 
but  this  averment  and  service  of  notice 
was  entirely  unnecessary,  since  he  knew 
what  his  duty  was  on  removal  from  the 
charge  of  the  spiritual  care  of  the  parish, 
and  that  this  duty  involved  the  neces- 
sity of  delivering  up  the  occupancy  of 
the  church  building  and  the  parsonage 
to  the  bishop  or  his  successor.  This 
inrolves  the  important  principle  that, 
where  the  party  affected  knows  his  duty, 
or  is  bound  to  know  it,  notice  to  him  of 
k  is  not  necessary. 

The  court  very  properly  takes  the 
position  that  the  occupancy  of  the 
church  and  parsonage  is  only  incident 
to  the  right  of  having  char^^c  over  the 
parish  :  that  when  the  latter  is  taken 
away,  the  former  must  of  necessity  fall. 
Underlying  this  is  titc  doctrine  recog- 
nised and  enforced  hy  all  the  courts 
that,  whenever  (piestions  i)i  faitli  or  dis- 
cipline, or  ecclesiasticnl  rule,  custom  or 
law  have  been  decided  by  the  proper 
church  officer  or  judicatory  tu  whicii  the 
matter  has  Ixren  carried,  the  le;:al  tribu- 
nals must  accept  such  decision  :is  tinal, 
and  as  binding  on  them,  in  their  appli- 
cation to  tlie  case  before  them. 

So  fhr  as  appcr.rs  from  the  complaint, 
the  bishop  had  a  perfect  right  to  remove 
the  priest  whenever  he  saw  fir,  either 
with  or  without  cau««e.  It  is  undoubt- 
edly the  true  principle  that,  '*in  nn 
organized  church,  with  written  or 
printed  rules,  and  established  jltM-rrines 
and    modes   of    worship,   the    right    is 


qualified.  The  continuance,  power  snd 
emoluments  of  the  position  depend  oa 
the  will  of  the  church,  the  right  is  con- 
tingent and  restricted,  and  as  a  thing 
of  value  is  very  much  lessened.  Hm 
sentence  of  the  church  judicatory,  is  s 
proper  case,  deprives  of  the  position, 
and  salary  and  emoluments  are  gone :" 
Ckate  v.  Cheney,  58  III.  509 ;  s.  c.  10 
Am.  Law  Keg.  (N.  S.)  295. 

But  this  branch  of  the  case  has  been 
so  often  discussed  in  the  pages  of  das 
magazine,  and  by  such  able  jurisis, 
tliat  any  further  comments  are  nnncres- 
sary.  There  is  undoubtedly  some  con- 
flict, as  Judge  RBDriELD  has  shown  in 
his  notes  to  cases,  but  in  the  main  there 
is  no  disagreement  as  to  the  gniersl 
principles  governing  the  cases.  Upon 
this  subject  it  is  sufficient  to  call  the 
readers  attention  to  the  article  of  Hon. 
William  Lawbkhcb  in  12  Am.  Law 
Reg.  (N.  S.)  201,  on  "  The  law  of  re- 
ligious and  church  corporations  in 
Ohio;"  and  also  generally  upon  reli- 
gious societies  and  chuich  corporations 
in  the  same  volume  on  pages  329,  536, 
and  in  volume  13,  page  65,  by  the  same 
author.  We  also  call  the  reader's  atten- 
tion to  the  following  cases :  /.ywrf  v. 
Menzien^  8  Am.  Lav.-  Reg.  94  ;  ».  c  33 
N.  J.  L.  162  (1866)  :  nnrtin  v.  Pemd; 
9  Am.  Law  Kog.  (N.  S.)  210,  and 
note  ;  8.  c.  5  Bush  1 10  (186S);  Fulm 
v.  Farityy  9  Am.  Law  Reg.  (N.  S.) 
401,  and  note  ;  Chasf  v.  Chtuty,  10  Id. 
295,  and  note  ;  8.  c.  58  III.  5o9  (1871)  ; 
Wntson  v.  Jontis.  11  Am,  Law  Rej:. 
(N.  S.)  430,  and  note  ;  s.  c  13  Wal- 
lace 679  (1871)  :  I/ennessft/  v,  llu/xA, 
15  Am.  LnAv  Ucj:.  (N.  S.)  264.  :uMi 
note  :  s.  c.  55  N,  H.  r>l5  (1875) :  Frrrii 
v.  \yhefln\  17  Am.  Law  Rc^.  (X.  SO 
24,  and  note  ;  s.  r.  12  Bn>h  541  (1878). 
All  ihc^e  notes  wcTC  urirrcii  liv  Judge 
Kedfield,  except  the  la>t,  which  was 
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written  bj  Hon.  R.  H.  Daka,  Jr.,  and 
part  of  the  note  to  Cha§e  t.  C^mejf, 
which  wu  written  by  M.  W.  Fvllbb. 

In  Addition  to  the  aboTe-eited  caiet 
and  thoee  cited  in  the  notes,  we  b^ 
leare/  to  call  attention  to  the  MAtmimg 
recent  cases  npon  the  subject :  AfeAwU$'§ 
Appealy  77  IVnn.  St.  397;  Feiml  t. 
Mumzmmeer^  10  Kan.  ;  Kiakeadf. 
McKte,  9  Bosh  535  ;  Flrtt  Prtahyterkm 
Ckurck  of  LamMvilU  r.  WiUom,  14  Id. 
951;  Vmable  t.  BapiiMi  Ckunk,  U 
Kjuis.  177;  Kifptrtrtek  x.  Grmem^  51 
Miss.  433;  Jones  ▼.  Wadtwortk,  II 
Phila.  R.  S17 ;  CHarra  t.  Statk,  90 
Fenn.  St.  477  ;  Kerr' 9  Appeal,  89  M.  97. 

As  we  have  prerioaslj  said,  the  prin- 
ciple annovneed  in  tlie  principal  ease  la 
applicable  to  the  relatioQ  of  waster  and 
serrant.  and  not  to  landlord  and  tenant. 
The  eqwt  also  takes  oecaaion  to  my  that 
the  same  principle  is  applieaUe,  in 
addition  to  its  applieation  to  the  rela- 
tion of  master  and  servant,  to  the  i^ 
lation  of  '*the  mechanic  or  laborer, 
who,  br  the  terras  of  his  eniraipenwnt, 
has  the  possession  or  nse  of  a  lK>nBe  be- 
longing to  the  employer,  and  for  whkh 
the  rent  is  to  be  deducted  from  hit 
wages,  or  for  which  he  is  to  pay  no  spe- 
cific rent,  and  makes  compensation  atily 
by  aoeepring  less  wages  than  he  would 
reeeiTe  if  he  occupied  a  house  of  his 
own.'*  If,  in  s^ch  case,  the  relation  of 
landlord  and  tenant  exists,  it  must  he  by 
ttie  tenuA  of  the  contract,  and  to  that 
reconrae  must  be  had  in  determining  the 
respective  rights  of  the  parties.  If  the 
rsntal  ralue  of  the  house  or  shop 
pied  by  the  serrant,  laborer  or 
chaaic,  is  only  part  pay  for  his  services, 
then  no  tenancj  exists ;  hot  if,  on  the 
contrary,  he  is  to  receive  so  much  for 
his  labor,  and  pay  back  so  much  per 
month  or  week,  for  the  nse  and  occupa- 
tion of  the  hoo9e  or  shop,  and  has  eom- 
pl<^tc  control  over  the  premises,  that 
relation  does  exist.  We  prooeed  to  rite 
a  few  examples  illustrating  this  prin- 
ciple. 


Where  the  defendant  hired  the  plain- 
tiff for  one  year,  on  his  farm,  for  the 
sum  of  $170,  and  was  to  fomish 
him  his  house-room  for  himself  and 
fomily,  a  garden,  and  a  pasture  for  a 
cow,  it  was  held  that  this  was  not  a 
demise  of  the  premises  in  the  nature  of  a 
lease,  creating  the  relation  of  landlord 
and  tenant.  Jf^pU  ex  rel.  BMard  v. 
^aatt,  45  Barb.  304,  it  was  said  that 
the  relation  was  simply  that  of  employer 
and  employee,  or  master  and  servant, 
and  the  house-room,  garden  and  pasture 
of  the  cow  are  parts  merely  of  the  con- 
tract for  service,  and  operate  as  a 
portion  of  the  ooniaderation  of  thai 
agreement:  Cbsutedk  y',  IMjps,  49 
Bow.  Pr.  97.  So  where  one  ocenpying 
a  house  as  a  senrant  of  the  owner, 
the  termfaiatkm  of  the  senriee  was 
mi  tied  to  retain  possession  upon  payment 
of  rent  until  the  condition  of  hie  wife  * 
shonM  allow  her  remoral,  It  waa  held 
that,  the  duration  -of  the  ocenpancj  de- 
pending on  a  contingent  frrtnre  event, 
the  relation  of  tenangy  at  will,  or  by 
sufferance,  did  not  arise  between  the 
parties,  and  that  the  occupant  held  as.a 
mere  lioensee  for  the  time  agreed,  and 
no  notice  to  quit  was  necessary :  iMjfU 
T.  GAhtf  6  Lans.  190.  So  where  the 
evidence  showed  that  the  platntilT  was  ^ 
employed  by  the  defendant  by  the 
month ;  that  as  compensation  for  the 
services  to  be  rendered  by  the  plaintiff, 
he  was  to  receive  from  the  defendant 
|t5  a  month  and  the  nse  of  a  house  for 
himself  and  family,  so  long  aa  he  might 
work  for  the  defendant  in  an  acceptable . 
manner ;  that  under  this  apreement  the 
plaintiff  went  fnto  the  <ycupancy  of  the 
house  in  queafion,  the  same  being  the 
tenant  'bouse  standing  and  being  upon 
the  property  owned  by  the  defendant, 
and  engaged  as  the  servant  o(  the 
defendant ;  that  he  continued  in  such 
service  and  oeeupancy  until  the  defend- 
ant becoming  dissatisfied  with  the  plain- 
tiff, discharged  him  from  his  employment; 
it  was  held  that  the  rebuion  of  landlord 
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and  tenant  did  not  exist.  '*  Tbe  ooca- 
pation  of  the  hoiue  by  McQnade  and  bis 
familj  was  a  part  of  his  compensation 
for  the  performaaoe  of  his  cagag^ement 
with  the  defendant ;  it  does  not  show 
an  J  demise  of  the  house ;  the  possession 
of  McQoade  was  the  poesession  of  his 
employer,  and  when  lio  waa  dismissed 
from  serriee,  and  the  legal  relation 
existing  between  them  thereby  put  to  an 
end,  his  right  of  occupancy  was  ended, 
and  his  kmger  remaining  on  tiie  premises 
of  his  mai^r  was  a  trespass  :"  McQmdti 
T.  fMmoitf,  38  N.  J.  L.  397.  This  is  also 
true  where  the  oocapant  is  to  reeeiTe  a 
part  of  the  crop  cultivated  by  himself  as 
hU  pay :  Gmat  ▼.  Opd^  31  N.  J.  L. 
ftftS ;  ^Sliite,  Edgar  prtm.,  t.  JemeUf  34 
Id.  259.  Bee  WUber  r.  Sinson,  53  Barb. 
2ftS;  P^amm  r.  FFtse,  I  HUl  247 ;  Ctu- 
weU  ▼.  Dettrich,  15  Wend.  379 ;  Diae- 
ioM  T.  WiUim,  15  Barb.  595.  See 
AoOnia  T.  Alky,  44  N.  H.  9. 

A  number  of  English  eases  hare 
arisen  upon  the  question  of  master  and 
serrant,  so  far  as  it  appertains  to  the 
relation  of  landlord  and  tenant.  Thos 
by  agreement  between  S.  and  M.,  it 
was  recited  that  8.  was  in  possession  of 
a  messna^re,  whereon  the  sale  of  beer 
had  been  for  some  tigie  past,  and  was 
then,  carried  on  and  conducted  by  U. 
for  and  on  S.'s  account;  that  M.  was 
desirous  of  carrying  on  and  oonductinfr 
such  trade  for  S.,  and  which  he  had 
agreed  to  for  the  consideration  after 
mentioned;  and  it  was  witnessed  that 
8.  agreed,  in  consideration  of  a  bonds- 
roan  to  be  answerable  for  50/.  in  default 
of  payment  by  M.,  that  M.  should,  from 
the  date  of  the  agreement,  enter  upon 
the  ptemifes,  and  cany  on  and  conduct 
thereon  such  trade  for  8.,  in  the  place 
and  manner,  and  with  and  upon  the 
same  privileges  and  terms,  as  U.  had 
done,  until  the  agreement  should  be  de- 
termined by  the  notice  after  mentioned ; 
and  M.  agreed,  during  all  the  time  he 
should  carry  on  and  conduct  the  trade 
on  the  premises  for  S.,  that  all  the  beer 


which  should  be  sold  by  M.  on  the  prem- 
i8C8  should  be  taken  by  bim  from  S.,  and 
that  M.  should  not.  part  with  the  trade 
or  occupation  without  the  license  of  S.  ; 
that,  when  either  party  should  be  de- 
sirous of  determining  the  agreement, 
M.,  on  receiving  from  S.  a  month's 
notice,  without .  being  paid  any  money 
or  consideration  by  S.,  should  quit  and 
deliver  np  to  8.  the  trade  and  posscvsioo 
of  the  premises,  with  all  sudi  fixturea 
and  things  belonging  to  8.  as  shonld 
then  be  thereon ;  and  M.  should  be  at 
liberty  to  leave  the  trade  and  quit  the 
occupation  on  giving  a  month's  notice  to 
8.  M.  having  entered  into  possessioay 
it  was  held  that  M.  occupied  not  as  ten- 
ant, but  as  servant  to  8.,  and  could  not 
maintain  nrespass  against  8.  for  enter- 
ing widioot  a  month's  notice :  Magkmo 
V.  SuttU,  4  £1.  ft  HI.  347. 

So  a  servant  put  into  oecnpation  of  a 
cottage,  with  /ess  too^et  on  ikat  oeooaar, 
does  not  occupy  it  as  a  tenant,  but  die 
master  may  properly  declare  on  it  as  his 
own  occupation  in  an  action  on  the  case 
for  a  disturbance  of  a  right  of  way  over 
the  defendant's  close  to  such  cottage. 
And  it  made  no  difference  that  the  cot- 
tage was  divided  into  two  parts,  one  of 
which  was  only  in  the  occupation  of 
such  servant,  the  other  being  occupied 
by  a  tenant  paying  rent:  Bertie  v. 
Beammmi,  16  East  33.  See  Doe  v.  Gtrf- 
wriffht  8  B.  ft  A.  327.* 

As  the  court  in  KerramB  v.  PeopU  re- 
marked, a  number  of  cases  upon  the 
question  of  tenancy  has  arisen  in  Eng- 
land under  the  poor  laws.  Thus  where 
a  pauper  was  permitted  by  several  per- 
sons having  a  right  of  common  to  occupy 
a  tenement  of  10/.  a  year,  as  a  reward 
for  his  service  as  a  herd,  it  .was  held 
that  such  holding  constituted  a  tenancy  : 
King  V.  Mdkridgt^  1  Term  598.  This 
case  was  followed  in  King  v.  Mineter^  3 
M.  ft  8.  276,  where  it  was  expressly 
held  that  a  servant  receiving  the  use  nf 
a  part  of  his  master's  house  as  part  pay 
for  his  services  did  not  constitute  a  ten- 
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■aqr ;  bnt  where  the  imraiit  peonttied 
A  pauper  living  with  him  to  hire  e 
eoaple  of  oowi  which  were  kept  on  the 
lend  of  the  mester,  during  the  •nonnr 
months,  and  it  did  not  uppeur  tbel  their 
keeping  wee  connected  witli  the  eerriee, 
it  wae  held  thet  the  penper  eeqnired  u 
lettlement,  eltboogh  if  he  hed  not  hed 
the  two  cowi  he  would 'not.  But  aee 
Kmg  r.  KtUtern,  ft  M.  ft  8. 136,  where 
it  wae  Mid,  **  if  the  oocopetion  be  un- 
connected widi  the  eerrice,  it  will  eonfer 
u  eettlement,  bnt  if  it  be  nooeeaerilj  con- 
nected with  the  scnrioe,  ms  if  it  be  necee- 
Hury  for  the  due  performenoe  of  the 
sernoe,  it  ehell  not  confer  e  settle- 
ment.*' Per  Batlbt,  J.  See  King  t. 
Oedbal,  1  B.  &  Aid.  473. 


The  plaintiff  wee  eraptoyed  by  the 
Hiii;hgate  Arehway  Company  to  collect 
toll  for  them,  and  liTcd  in  the  toU-houee, 
one  ehiUiqg  per  week  being  deducted 
from  hie  weges  by  way  of  rent.  The 
company  haring  ceeicd  to  collect  toll 
at  that  particular  ipot,  the  plaintiff  wae 
dismissed  from  their  employ,  and  re- 
ceiTed  a  notice  to  leave  the  house,  which 
he  promised  to  do.  It  was  held  that  be 
was  not  a  tenant  of  the  company,  end 
could  not  maintain  trespass  agsinst  the 
agent  for  pulling  down  the  toU-boose: 
BwU  T.  CWsoa,  3  M.  ft  8c.  790 ;  A«r 
▼.  LakmAmtk,  1  B.  ft  C.  581  (case  of 
a  schoolmaster.) 

IndianapoUs,  lad. 


Supreme  Court  of  ike  United  Statee. 
AGBB  9.  MURRAY. 


A  patent  right  may  be  subjected  by  bill  in  equi^  to  the  payment  of  a  Jurtgi  rt 
debt  of  the  patentee. 

A  decree  sustained  which  directed  that  in  defonlt  of  payment  of  the  Judgment 
debt  by  a  certain  day  the  patent  right  should  be  sold  and  an  assignment  executed 
to  the  pnrdiaser  by  the  debtor,  and  that  in  defonlt  of  the  debior  executing  such  aa* 
signment  a  suiteble  person  should  be  appointed  trustee  to  execute  the  same. 

Appeal  from  the  Supreme  Goart  of  the  District  of  Columbia. 

This  was  a  bill  in  equity  by  a  judgment-creditor  to  subject  to 
the  payment  of  his  debt  the  interest  of  his  debtor  in  patent  rights. 
The  case  was  heard  in  the  Supreme  Court  of  the  District  of  Co- 
lumbia upon  bill  and  answers,  by  which  it  appears  as  follows : — 

On  the  10th  of  April  1876,  Talbot  C.  Murray,  in  an  action  at 
law  upon  a  promissory  note,  recovered  judgment  against  Wilson 
Ager  for  the  sum  of  92164.66,  with  interest  and  costs.  Upon 
that  judgment  a  writ  o{  JUrifaeia$  was  issued,  and  returned  nulla 
bona.  Wilson  Ager  had  no  real  or  personal  property  in  the  dis- 
trict subject  to  execution  at  law,  but  was  the  owner  of  sundry 
letters -patent  issued  to  him  by  the  United  States  for  useful  inven- 
tions, which,  if  sold,  would  produce  more  than  enough  money  to 
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satisfy  that  jadgment.  On  the  26th  of  September  1876,  he  con- 
veyed all  his  right  and  interest  in  these  letters  patent  to  the  other 
defendant,  Elisha  C.  Ager,  who  owned  an  equitable  interest  of  one- 
third  therein,  and  who,  on  the  8th  of  October  1877,  reconveyed 
the  patent  rights  to  Wilson  by  an  assignment  which  was  not  re- 
corded in  the  Patent  Office.  Wilson  Ager  resides  in  the  District 
of  Columbia,  and  the  other  defendant  resides  in  the  state  of  Cali- 
fornia, and  both  appeared  in  the  cause  and  answered  to  the  merits 
of  the  bill. 

The  bill  prayed  for  an  injunction  against  further  assignment 
pending  the  suit,  and  that  the  patents  be  sold  under  the  direction 
of  the  court,  and  the  proceeds  of  the  sale  applied  to  the  payment  of 
the  judgment  debt ;  and  that  the  defendant,  Wilson  Ager  be  required 
to*  execute  such  assignment  as  may  be  necetoary  to  vest  title  in  tlie 
purchaser  or  purchasers,  in  conformity  with  the  patent  laws ;  and 
for  further  relief.  The  court  entered  a  decree  that  in  default  of 
Wilson  Ager  paying  by  a  certain  day  the  judgment  mentioned  in 
the  bill,  with  interest  and  costs,  and  the  costs  of  this  suit,  the 
patent  rights  be  sold  and  an  assignment  thereof  executed  by 
him  as  prayed  for,  and  that,  in  default  of  his-  executing  such 
assignment,  some  suitable  person  be  appointed  trustee  to  exe- 
cute the  same.  From  that  decree  the  defendants  appealed  to  this 
court. 

The  opinion  of  the  court  was  delivered  by 

Gray,  J. — The  single  question  argued  before  us  is  whether  a 
patent  right  may  be  ordered  by  a  court  of  equity  to.be  sold  and 
the  proceeds  applied  to  the  payment  of  a  judgment  debt  of  the 
patentee. 

A  patent  or  a  copyright,  which  vests  the  sole  and  exclasive 
right  of  making,  using  and  vending  the  invention,  or  of  publish- 
ing and  selling  the  book,  in  the  person  to  whom  it  has  been  granted 
by  the  government,  as  against  all  persons  not  deriving  title  through 
him,  is  property,  capable  of  being  assigned  by  him  at  his  pleasure, 
although  his  assignment,  unless  recorded  in  the  proper  office,  is 
void  against  subsequent  purchasers  or  mortgagees  for  a  valuable 
consideration  without  notice :  Rev.  Stat,  sects.  4884,  4898,  49.52, 
4955.  And  the  provisions  of  the  patent  and  copyright  acts,  secur- 
ing a  sole  and  exclusfve  right  to  the  patentee,  do  not  exonerate 
the  right  and  property  thereby  acquired  by  him,  of  which  he  re- 
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oeives  the  profits,  and  has  the  abeolate  title  and  power  of  disposal, 
from  liability  to  be  snbjeoted  bj  suitable  judicial  proceedings  to 
the  payment  of  his  debts. 

In  England  it  has  long  been  held  that  a  patent  right  would  pass 
bj  an  assignment  in  bankruptcy,  even  without  express  words  to 
that  effect  in  the  Bankrupt  Act :  Hetu  ▼.  SU9enmm^  8  Bos.  k  Pul. 
565 ;  s.  c/  Davies  Pat  Cas.  268 ;  Longman  ▼.  Tripp^  2  New  Rep. 
67 ;  Blnxam  v.  Ehee,  1  Car.  k  P.  558 ;  s.  o.  Ry.  k  Mood.  187 ; 
6  B.  &  C.  169 ;  9  D.  ft  R.  215 ;  Mauman  y.  Tegg,  2  Russ.  885 ; 
Udehten  v.  Viek^  11  Hare  78 ;  Endton  r.  (hbame^  89  Law  Jour. 
(N.  S.)  Ch.  79.     In  Be$$e  r.  Stevemon,  Mr.  Justice  Chambrb, 
in  the  course  of  the  argument,  said :  **  The  right  to  the  patent  is 
made  assignable ;  why  then  may  it  not  be  assigned  under  a  com- 
mission of  bankrupt?**  8  Bos.  k  Pnl.  571.    And  Lord  Altahlit, 
delivering  the  unanimous  judgment  of  the  court,  aiWr  obsenring 
that  it  was  contended  *'  that  the  nature  of  the  property  in  this 
patent  was  such  that  it  did  not  pass  under  the  assignment,"  and 
'^  that  although  by  the  assignmenc  every  right  and  interest  and 
every  right  of  action,  as  well  as  right  of  possession  and  possibility 
of  interest,  is  taken  out  of  the  bankrupt  and  vested  in  the  assignee, 
yet  that  the  fruits  of  a  man's  own  invention  do  not  pass,"  said : 
'*  It  is  true  that  the  schemes  which  a  man  may  have  in  his  own 
head  before  he  obtains  his  certificate,  or  the  fruits  which  he  may 
make  of  such  schemes,  do  not  pass,  nor  could  the  assignee  require 
him  to  assign  them  over,  provided  he  does  not  carry  his  schemes 
into  effect  until  after  he  has  obtained  his  cratificate.     But  if  he  avail 
himself  of  his  knowledge  and  skill,  and  thereby  acquire  a  bene- 
ficial interest,  which  may  be  the  subject  of  assignment,  I  cannot 
frame  to  myself  an  argument  why  that  interest  should  not  pass  in 
the  same  manner  as  any  other  property  ncquired  by  his  personal 
industry :"  8  Bos.  ft  Pul.  577,  578.     The  recent  Bankrupt  Act 
of  the  United  States,  in  defining  what  property  should  vest  in  the 
assignee  in  bankruptcy,  expressly  enumerated  **  all  rights  in  equity, 
choses  in  action,  patent  rights  and  copyrights,"  and  required  the 
assignee  to  sell  all  the  property  of  the  bankrupt  for  the  benefit  of 
his  creditors:  Rev.   Stat.,   sects.  5046,  5062,  5064.     The  only 
difference  is,  that  in  England  all  such  rights  pass  that  become 
vested  in  the  bankrupt  before  he  obtains  a  certificate  of  discharge, 
whereas  here  only  those  rights  pass  which  belong  to  him  at  the 
time  of  the  assignment. 
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It  has  been  said  by  an  English  text-writer  that  ^'  a  patent  right 
may  be  seized  and  sold  in  execution  by  the  sheriff  under  a  fieri 
faeioM,  being  in  the  nature  of  a  personal  chattel  :*'  Webster  on 
Patents  28.  We  are  not  anare  of  any  instance  in  which  such  a 
coarse  has  been  judicially  approved.  But  it  is  within  the  general 
jurisdiction  of  a  Court  of  Chancery  to  assist  a  judgment-creditor 
to  reach  and  apply  to  the  payment  of  his  debt  any  property  of  the 
judgment-debtor,  which  by  reason  of  its  nature  only,  and  not  by 
reason  of  any  positive  rule  exempting  it  from  liability  for  debt, 
canned  be  taken  on  execution  at  law ;  as  in  the  case  of  trust  pro- 
perty in  which  the  judgment-debtor  has  the  entire  beneficial  interest; 
of  shares  in  a  corporation,  or  of  cboses  in  action :  McDertnutt  v. 
8tr<mg,  4  Jehns.  Ch.  687 ;  Spader  y.  Sadden,  5  Id.  280,  and  20 
Johns.  554 ;  £dme9Um  v.  Ljfde,  1  Paige  687 ;  Wiggin  v.  ffey- 
wood,  118  Mass.  514;  Sparhatok  v.  Cloan,  125  Id.  263;  DanieU 
T.  JBldredge,  125  Id.  356 ;  Drake  v.  Eiee,  130  Id.  410. 

In  Stepheno  v.  Cady,  14  How.  528,  and  again  in  Stevene  v. 
Oladding,  17  How.  447,  the  point  decided  was  that  by  a  sale  of 
tfie  copperplate  engraving  of  a  map  on  execution  from  a  state  court 
against  the  owner  of  the  copyright,  the  purchaser  acquired  no 
rigiht  to  strike  off  and  sell  copies  of  the  map. 

Mr.  Justice  Nelson,  in  delivering  judgment  in  Stevene  v.  Cady, 
said :  '^  The  copperplate  engraving,  like  any  other  tangible  personal 
property,  is  the  subject  of  seizure  and  sale  on  execution,  and  the 
title  passes  to  the  purchaser,  the  same  as  if  made  at  a  private  sale. 
But  the  incorporeal  right,  secured  by  the  statute  to  the  author,  to 
multiply  copies  of  the  map  by  the  use  of  the  plate,  being  intangible 
and  resting  altogether  in  grant,  is  not  the  subject  of  seizure  or 
sale  by  means  of  this  process — certainly  not  at  common  law.  No 
doubt  the  property  may  be  reached  by  a  creditor's  bill  and  be  ap- 
plied to  the  payment  of  the  debts  of  the  author,  the  same  as  stock 
of  the  debtor  is  reached  and  applied,  the.  court  compelling  a  trans- 
fer and  sale  of  the  stock  for  the  benefit  of  creditors."  He  then 
cited  the  cases  in  Johnson's  and  Paige's  Reports,  above  referred 
to,  and  added  :  ^^  But  in  case  of  such  remedy,  we  suppose  it  would 
be  necessary  for  the  court  to  compel  a  transfer  to  the  purchaser, 
in  conformity  with  the  requirements  of  the  copyright  act,  in  order 
to  vest  him  with  a  complete  title  to  the  property:*'  14  How. 
581. 

In  Stevene  v.  Qladding,  Mr.  Justice  Curtis  said :   '^  There 
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would  certainly  be  great  difficolty  in  assenting  to  tlio  proposition 
that  patent  and  copyrights  held  under  the  laws  of  the  United 
States,  are  subject  to  seizure  and  sale  on  execution.  Not  to  repeat 
what  is  said. on  this  subject  in  14  How.  581,  it  may  be  added  that 
these  incorporeal  rights  do  not  exist  in  any  particular  state  or  dis- 
trict; they  are  co-extensive  with  the  United  States.  There  is 
nothing  in  any  Act  of  Congress,  or  in  the  nature  of  the  rights 
themselves,  to  give  them  locality  anywhere,  so  as  to  subject  them 
to  the  process  of  courts  having  jurisdiction  limited  by  the  lines  of 
states  and  districts.  That  an  execution  out  of  the  Court  of  Com- 
mon- Pleus  for  the  county  of  Bristol,  in  the  state  of  Massachusetts, 
can  be  levied  on  an  incorporeal  right  subsisting  in  Rhode  Island 
or  New  York,  will  hardly  be  pretended.  That  by  the  levy  of  such 
an  execution  the  entire  right  could  be  divided,  and  so  much  of  it 
as  might  be  exercised  within  the  county  of  Bristol  sold,  would  be 
a  position  subject  to  much  difficulty.  These  are  important  questions, 
on  which  we  do  not  find  it  necessary  to  express  an  opinion,  because 
IB  this  case  neither  the  copyright,  as  such,  nor  any  part  of  it,  was 
attempted  to  be  sold:'*  17  How.  451.  The  difficulties  of  which 
the  learned  justice  here  speaks  are  of  seizing  and  selling  a  patent 
or  copyright  upon  an  execution  at  law,  which  is  ordinarily  levied 
only  upon  property,  or  the  rents  and  profits  of  property,  that  has 
itself  a  visible  and  tangible  existence  within  the  jurisdiction  of  the 
court  and  the  precinct  of  the  officer;  and  do  not  attend  decrees  of 
a  court  of  equity,  which  are  in  pertonam^  and  may  be  enforced  in 
all  cases  where  the  person  is  within  its  jurisdiction :  Ma$9te  v. 
WatU,  6  Cranch  148.  And  the  terms  in  which  he  refers  to  the 
statement  of  Mr.  Justice  Nelson  show  that  there  was  no  intention 
to  criticise  or  qualrfy  that  statement. 

There  are,  indeed,  decisions  in  the  Circuit  Courts  that  an 
assignee  in  insolvency,  or  a  receiver,  of  all  the  property  of  a 
debtor,  appointed  under  the  laws  of  a  state,  does  not,  by  virtue  of 
the  general  assignment  or  appointment  merely,  without  any  con- 
veyance made  by  the  debtor  or  specifically  ordered  by  the  court, 
acquire  a  title  in  patent  rights:  A$hcroft  v.  Walworth,  1  Holmes 
C.  C.  152;  Gordon  v.  Anthony,  16  Blatchf.  C.  C.  234.  But  in 
Athcroft  V.  Wahoorth,  Judge  Shbplbv  clearly  intimated  that  the 
courts  of  the  state  might  have  compelled  the  debtor  to  excute  such 
a  conveyance.  And  the  highest  courts  of  New  York  and  Cali- 
fornia have  affirmed  the  power,  upon  a  creditor's  bill,  to  order  the 
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ftsgignment  usd  sale  of  a  patent  right  for  the  payment  of  the 
patentee's  judgment  debts :  OiUette  y.  Bate^  86  N.  Y. ;  Pae^ 
Bank  y.  Rohinuim^  57  Gal. 

In  Carver  v.  Peck^  131  Mass.  291,  the  court  resenred  the  expres> 
sion  of  any  opinion  upon  that  question,  because  unnecessary  to  the 
decision.  And  the  assumption  in  Cooper  y.  Ctunn^  4  B.  Monroe 
594,  that  an  author  could  not  be  depriyed,  against  his  will,  and  in 
fayor  of  any  of  his  creditors,  of  any  of  the  rights  secured  to  him 
by  the  copyright  acts,  was  merely  obiter  dictum^  unsupported  by 
reasoning  or  authority. 

In  the  case  at  bar,  the  bill  is  filed  by  a  judgment-creditor  of 
the  patentee  in  a  court  of  the  United  States  of  appropriate  juris- 
diction, against  the  patentee,  residing  within  the  district  and  hold- 
ing the  entire  legal  title  and  two-thirds  of  the  equitable  intMiest 
in  the  patent  right,  and  against  the  owner  of  an  equitable  interest 
in  the  remaining  third,  who  is  properly  made  a  party  to  the  bilL 
Both  defendants  are  before  the  court  and  faaye  filed  answers. 
The  debtor's  interest  in  the  patent  rights  is  property,  assignable 
by  him,  and  which  cannot  be  taken  on  execution  at  law.  The 
case  is  thus  brought  directly  within  the  opinion  deliyered  by  Mr. 
Justice  Nelson  in  Stephen$  y.  Cady^  of  the  soundness  of  which 
we  entertain  no  doubt. 

The  clause  of  the  decree  below,  appointing  a  trustee  to  execute 

an  assignment  if  the  patentee  should  not  himself  execute  one  aa 

directed  by  the  decree,  has  not  been  objected  to  in  argument,  and 

was  clearly  within  the  chancery  powers  of  the  court  as  defined  in 

the  statute  of  Maryland  of  1785,  which  is  in  force  in  the  District 

of  Columbia:   Maryland   Stat.  1785,  c.  72,  sects.  7,  18,  26;  2 

Kilty's  Laws:  Laws  of  District  of  Columbia  (ed.  1868)  pages  326, 

828,  888,  886. 

Decree  affirmed. 


WHIFFLE  V.  WHITMAN.  47C 


SupretM  Cimrt  of  Rhode  l$Umd. 
WHIPPLB  9.  WHITMAN. 

The  AflMrieHi  Uw,  ulike  llw  Bngiidi,  does  not  empower  an  tMomj-U'lkm  U 
Mitle  a  poodiiv  inl  wlthons  dw  knowMga  and  atwnt  of  his  diaaU 

Comti  in  dnt  eonntry,  bow^rcTy  an  tndincd  to  faror  a  conproniiiie  fairly  mada 
bj  an  attorney,  and  will  uphold  it  if  good  reaaoni  can  be  found  for  it. 

Henee  the  ooort  refnied  to  diitnrb  a  oonpromite  made  by  an  attorney,  with  tha 
ament  of  tbe  party  in  intereet,  bnt  without  the  knowledge  of  the  phuntiff  of  reenrd, 
die  attorney's  client ;  the  compromiee  appearing  reaeonable  and  adTantageont. 

A*  aned,  as  trustee  of  his  wift,  who,  under  tha  Rhode  Island  statutes,  could  al 
any  time  by  her  sole  act  assign  tha  daim  sued.  A.'s  attorney,  without  his  knowl- 
edge, but  with  the  wife's  assent,  oompromised  the  suit  A.  waited  nearly  a  year 
and  then  filed  his  petition  for  a  trial  of  the  cause ;  the  wife  claiming  to  hare  been 
eoereed  into  giring  her  assent,  bnt  the  ooereion  rose  only  from  a  mmigage  eaecnted 
by  A.  and  his  wife :  AU,  that  the  petition  mast  be  ditmissed. 


Pl Anrrm's  peddon  for  a  tritl* 

John  M.  Brennanj  Ziba  0.  Sloeum  and  Jmne$  C^  OoUinif  tot 


Henry  B.  Whitman^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

DuRFBS,  C.  J. — This  is  a  petition  for  the  trial  of  an  action, 
broaght  in  this  court  by  the  petitioner  aa  trustee  of  his  wife,  in 
irhich  judgment  was  rendered  for  the  defendant  on  submission  for 
ten  cents  costs.  The  petitioner  alleges  in  the  petition  that  his  at- 
torneys submitted  to  judgment  without  his  knowledge  and  consent, 
and  against  his  wishes  and  interest.  He  makes  affidavit  in  support 
of  the  petition.  The  petitioner  was  in  fact  in  jail  under  sentence 
for  four  months  when  the  judgment  was  rendered,  and  it  is  not 
claimed  that  he  personally  either  knew  of  or  consented  to  it. 

The  action  was  for  money  lent.  The  money  originally  came 
from  policies  of  insurance  payable  to  the  father  of  the  petitioner's 
wife  and  assigned  by  him  to  her.  According  to  the  father's  tes- 
timony the  plaintiff  had'no  ground  for  expecting  to  recover  more 
than  about  $3100,  though,  being  inclined  to  exaggerate,  he  did  in 
fact  claim  a  much  larger  sum.  The  defendant  on  the  other  hand 
maintained  and  now  testifies  that  he  had  paid  all  bnt  f  1900,  and 
that  he  had  claims  in  set-off  or  counter  claims  in  excess  of  that 
amount.'    One  Samuel  G.  Curry  also  had  a  claim  against  the  peti* 
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tioner  and  his  wife  for  about  $1800,  money  lent  on  interest  at  fife 
per  cent,  a  month,  for  which  he  was  secured  by  mortgage  on  the 
suit  and  on  Mrs.  Whipple's  furniture.  The  judgment  was  the 
result  of  a  settlement  by  which  $150  were  paid  to  Mrs.  Whipple; 
$1200  to  Samuel  6.  Curry  in  extinguishment  of  his  claim,  and 
$300  to  the  attorneys  to  compensate  them  for  their  services.  Mrs. 
Whipple  also  secured  permission  to  occupy  free  of  rent  for  a  cer- 
tain time  her  house,  which  was  under  mortgage  to  the  defendant. 
The  settlement  was  made  with  the  consent  and  approval  of  Mrs. 
Whipple,  acting  under  the  advice  of  two  trustworthy  friends,  men 
of  business,  whom  she  had  called  in  at  the  suggestion  of  the  at- 
torneys. She,  however,  asserts  that  she  consented  under  pressure. 
The  inducement  which  principally  led  to  the  settlement,  aside  from 
the  advantages  of  money  in  hand  over  money  in  suit,  were,  first 
the  danger  of  delay  which,  owing  to  the  ruinous  rates  of  interest 
promised  to  Curry,  was  likely  to  prove  as  disastrous  as  defeat,  and 
second  to  the  possibility  that  an  administrator  might  be  appointed 
op  the  estate  of  Mrs.  Whipple's  father,  at  the  instigation  of  the 
defendant  unless  he  was  appeased,  and  might  contest  her  right  to 
the  money  in  suit  on  the  ground  that  her  father  who  was  insolvent 
when  he  assigned  to  her,  executed  the  assignment  in  fraud  of  his 
creditors.  We  are  satisfied  that  the  settlement  was  fair  and  prob- 
ably advantageous,  and  that  if  the  attorneys  had  power  to  compro- 
mise they  are  not  chargeable  with  any  abuse  of  their  power. 
Judgment  was  rendered  for  the  defendant  in  the  action  in 
April  1880.  This  petition  was  not  filed  until  April  9th 
1881.  One  of  the  results  of  the  settlement  was  that  the  mortgage 
which  Curry  held  on  Mrs.  Whipple's  furniture  was  transferred  for 
her  benefit  to  her  mother.  This  mortgage  was  subsequently  sur- 
rendered, and  a  new  mortgage  given  on  the  furniture,  thus  released, 
by  the  petitioner  and  his  wife,  to  raise  money  for  him.  Under  the 
new  mortgage  the  furniture  has  been  sold  to  satisfy  the  debt  se- 
cured by  it.  The  question  is  whether  in  view  of  all  the  circum- 
stances, the  settlement  shall  be  upheld  or  a  trial  granted. 

The  decisions  on  the  power*  of  an  attorney  to  compromise  are 
contradictory.  In  England,  however,  the  doctrine  established  by 
the  later  cases,  after  some  vacillation,  is,  that  the  attorney  has 
power  by  virtue  of  his  retainer,  to  compromise  the  action  in  which 
he  is  retained,  provided  he  acts  bona  fide  and  reasonably  and  does 
not  violate  the  positive  instructions  of  his  client,  and  that  the  com- 
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promiie  will  bind  the  client,  eren  if  he  does  Tiolate  instructiont, 
unlen  the  violation  is  known  to  the  adverse  party :  Swwfen  v* 
Swiitfen,  18  C.  B.  485 ;  Swimfen  v.  Lwrd  Cfhelmtfard,  5  H.  Jt  N. 
890 ;  Ohamber$  v.  ]lfa$on,  5  C.  B.  N.  8.  59 ;  Chown  v.  Parrott^ 
14  Id.  74 ;  FreHwieh  v.  Foley,  18  Id.  806 ;  Frajf  v.  VauleB,  1 
ELJt  El.  889;  ButUr  v.  Knight,  L.  B.,  2  Exch.  109;  Thomiu  v. 
JTafTYS,  27  L.  J.  N.  S.  Exch.  868 ;  In  re  Wood,  Ex  parte  Fen- 
ham,  21  W.  B.  104.  The  reason  is,  the  attorney,  within  the  scope 
of  his  retainer,  is  considered  the  general  agent  of  the  client. 
And  it  is  strongly  argned  in  support  of  the  power,  that  it  ought  ta 
be  upheld  both  as  a  matter  of  public  policy  and  for  the  good  of  the 
client,  inasmuch  as  the  attorney  generally  knows  vastly  better  this 
the  client  whether  it  is  better  to  risk  the  trial  of  the  suit  or  tw 
compromise  it,  and  is  often  called  upon  to  do  the  one  or  the  other 
suddenly  in  the  absence  of  the  client  See  Wharton  on  Agen^, 
1  590. 

The  English  doctrine  finds  support  in  a  few  Amerieaa  easea  t 
Wieland  v.  White,  l09  Mass.  892 ;  Potter  v.  Par$on$j  14  Iowa 
286;  Solmee  v.  Boger$,'U  Cal.  191 ;  North  Mieoomi  RaOromd 
Co.  V.  Stephene,  86  Mo.  150 ;  Beinholdt  v.  Aiberti,  1  Binn.  469 ; 
but  the  main  current  of  decision  in  this  country  seems  powerfiiUj 
against  it :  Weeks  on  AttomeyB*at-Law^  {  228 ;  Ambrooe  v.  Me^ 
Donald,  58  Gal.  28 ;  Pre^an  v.  Bitt,  50  Id.  48 ;  Levy,  Simon  f 
Co,  V.  Brown,  56  Miss.  88 ;  Piehett  t.  Merehante*  Nat.  Bank  tf 
Memphie,  32  Ark.  846 ;  Walden  v.  BoUon,  55  Mo.  405 ;  Mmde^ 
viOe  V.  Begnolde,  68  N.  T.  528 ;  Wadhame  v.  Oajf,  78  111.  416 ; 
The  People  v.  Quick,  92  Id.  580.  The  American  courts,  however^ 
show  a  leaning  in  favor  of  such  compromises,  when  fairly  made,' 
and  readily  uphold  them  if  they  can  find  grounds  on  which  to  do 
so,  '*  although,"  says  Chief  Justice  Marshall,  in  Holker  v.  Par* 
ker^  7  Cranch  436,  452,  '*  an  attomey-at-law,  merely  as  such,  baa 
strictly  speaking  no  right  to  make  a  compromise,  yet  a  court  would 
be  disinclined  to  disturb  one  which  was  not  so  unreasonable  in  itself 
as  to  be  exclaimed  against  by  all  and  to  create  an  impression  that 
the  judgment  of  the  attorney  has  been  imposed  on  or  not  fiiirly 
exercised."  See  also  Boiler  v.  Wooldridgt,  46  Tex.  485 ;  PoUer 
T.  Pareone,  14  Iowa  286. 

In  the  case  at  bar  there  are  several  reasons  why  the  court  should 
not  disturb  the  compromise.  The  compromise  was  in  itself  fair 
and  reasonable  if  not  eminently  advtntageottk     We  mention 
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rather  as  a  farorable  feature  than  as  an  absolute  reason  for  uphold- 
ing the  compromise,  since  a  party  who  prefers  litigation  to  settle- 
ment is  generally  entitled  to  enjoy  his  preference :  Frag  y.  VouUMj 
1  £1.  &  £1.  839.  The  case  here,  however,  was  peculiar  in  its  cir- 
cumstances. The  plaintiff  was  suing,  not  for  himself  but  as  trustee 
for  his  wife.  She  was  the  real  owner,  so  to  speak,  of  the  lawsuit 
Under  our  statute  (Gen.  Stat.  R.  I.  cap.  152,  %  6),  she  might,  for 
aught  we  can  see,  have  assigned  for  valuable  consideration,  her 
equitable  or  beneficial  interest  in  the  suit  or  in  the  debt  sued  for, 
absolately  and  without  joinder  with  her  husband,  to  some  third 
person  or  even  to  the  defendant  himself.  But  if  she  had  the  right 
to  do  this,  we  do  not  see  why  she  had  not  also  the  right,  Un  the 
absence  of  her  husband,  acting  under  the' advice  of  trustworthy 
friends,  to  enter  into  a  fair  and  reasonable  compromise  of  the  suit. 
To  hold  that  the  husband  might  arbitrarily  reject  a  compromise, 
which  she  desired,  would  be  to  put  her  completely  at  his  mercy.  It 
soesis  to  us  that  the  most  which  he  could  require,  considering  his 
purely  titular  relation  to  the  suit,  would  be  indemnity  for  his  costs 
and  expenses  as  trustee,  which  in  the  case  l^ere  he  seems  to  have  sub- 
stantially got  in  the  settlement  It  is  true  the  wife  claims  to  have 
acted  under  pressure,  but  the  pressure,  so  ff  r  as  appears,  came 
from  Samuel  6.  Curry,  wfabm  she  and  her  husband  by  their  con- 
tracts and  mortgages  had  armed  with  highly  oppressive  powers. 
We  do  not  think  it  was  such  as  to  invalidate  the  compromise. 
Moreover,  even  if  this  view  were  inadmissible,  it  was  the  duty  of 
the  petitioner,  if  he  chose  not  to  abide  by  the  compromise,  to  repu- 
diate it  promptly  and  offer  to  do  what  he  could  to  reinstate  the  par- 
ties in  9tatu  quo :  Mayer  v.  F<ytdkrod^  4  Wash.  C.  C.  511 ;  Peru 
Steel  arid  Iron  Co.  v.  Whipple  File  and  Steel  Manuf,  Co.,  109 
Mass.  464.  He  did  not  do  so,  but  waited  nearly  a  year  before 
bringing  this  petition^  enjoying  meanwhile  the  benefit  of  the  settle- 
ment. He  does  not  even  now  offer  restitution,  but  on  the  contrary 
he  has  taken  advantage  of  the  surrender  of  the  mortgage  on  his 
wife's  furniture  to  mortgage  it  anew,  thus  ratifying  the  settlement 
to  that  extent,  and,  as  he  cannot  ratify  in  part  without  ratifying  m 
toto^  virtually  ratifying  it  in  its  entirety. 

We  think,  therefore,  that  a  trial  must  be  denied,  but  under  the 

circumstances  without  costs. 

Petition  dismissed. 
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ABtTHACTS    OF    HCCCNT    DCCItlONt. 

8UPEBMS    OOUBT  Of    THX    UNITBD    8TATBS. 
BUPEBIfX  OOUBT  Of  OBOBOIA.' 

buprbmb  ooubv  of  illiroib.* 

ooubt  of  ebrorb  and  appbal8  of  mabtlamd. 

bupaxmb  judicial  court  of  mains.* 

buprbm r  ooubt  of  mibbcluri  * 

Action.. 

Obstruction  of  Commim  Ri^ki — Individwal  Remetfy.-^Vor  any  set 
obstraotiog  a  public  and  eoaiRKMi  right,  no  priyate  aotioo  will  lie  for 
'damages  of  the  Bamo  kind  aa  Uioae  aaatainea  bj  the  general  public, 
although  in  a  mueh  greater  degree  than  any  other  peraon,  but  an  aetion 
will  lie  for  peculiar  damages  of  a  different  kind,  though  eren  in  the 
Bwalleat  degree :  Ghictgo  y.  Union  BuUding  Auodation^  102  111, 

The  fact  that  property  owners  upon  a  street  have  been  speoially 
anessed  as  benefited  by  the  opening  of  a  part  of  the  street  some  bloeks 
off,  and  hare  paid  such  assessments,  does  not  giye  them  any  special 
property  in  such  street  any  more  than  to  any  other  tax-payer,  and  RiFBa 
them  no  equitable  ground  to  enjoin  the  yaoation  of  sneh  part  of  thit 
street:  Id, 

AdmIbaltt. 


Mariiime  Law-^Idmited  IdahOHy  Ad — Fhreign  Veawel — ^iVoefMe— 
MeoMmre  of  Aim/fyct. — The  LiRiited  Liability  Act  of  1861,  reprodueed 
in  seets.  4282,  ftc,  Reyised  Statutes,  applies  to  owners  of  foreign  ihi 
well  as  domestic  yessels,  and  to  acta  done  on  the  high  seas,  except  when 
a  collision  occurs  between  two  yessels  of  the  same  foreign  nation,  or 
perhaps,  of  two  foreign  nationa  haying  the  same  maritime  law :  KaL 
Sitam  Na9.  Co.  t.  Dyer,  8.  C.  U.  S.,  Oct.  Term  188t. 

The  eonrts  of  eyery  oonntry  will  adminiater  justice  aoeording  to  its 
laws  unless  a  different  law  be  shown  to  apply,  and  this  rule  applies  to 
tranaactions  taking  place  on  the  high  seas  i  Id, 

Shipowners  may  ayail  themselyes  of  the  defence  of  limited  liability 
by  answer  or  plea,  as  well  asiiy  the  fbrm  of  proceeding  presoribed  by 
the  rules  of  the  Supreme  Court :  Id. 

If  the  owners  plead  the  statute,  a  decree  may  be  made  requiring  them 
to  pay  the  limited  nmount  into  court,  snd  distributing  said  smount  pro 
rata  among  the  parties  claiming  damages.  Such  a  proceeding  is  an 
'*  appropriate  proceeding"  under  the  statute :  Id. 

<  Prepared  exiirenly  for  tbe  American  Law  Ragieler,  from  the  origiiuil  opinions 
filed  during  Oct.  Term  1881.     The  caees  irill  proliably  appear  in  U  or  15  Otto. 

*  From  J.  H.  Lumpkin,  Eiq.,  Reporter ;  to  appear  in  ••  Georgia  BqwriB. 

>  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  102  lUinoit  Reports.  ' 

«  From  J.  8haaflr  Stockett,  Eeq.,  Reporter  ;  lo  appear  in  57  Marjlanu  Reports* 

*  From  J.  W.  8paa1dmg,  Req.,  Reporter ;  to  appear  in  73  Maine  Reports. 

*  From  T.  K.  Skinker,  Esq.,  Reporter ;  to  appear  in  74  Missouri  Reports. 
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It  18  not  necessarj  for  the  ownera  to  surrender  the  ship.  They  nsj 
plead  their  iiumuDitj,  and  abide  a  decree  for  the  value  of  the  ship  sod 
freight:  /i. 

The  rule  of  damsges  for  goods  lost  on  the  high  scss  is  their  valae  at 
the  place  of  shipment,  with  all  charges  of  lading,  insurance  and  traas- 
portation,  and  interest  at  the  rnte  of  six  per  cent,  per  annum,  but  with- 
out allowance  for  anticipated  profits.  If  the  goods  had  no  market  value 
at  the  place  of  shipmepit,  other  means  of  ascertaining  their  value  mtj 
he  used,  a«di  as  their  usual  price  at  the  port  of  destination,  with  a  fair 
deduction  for  profits  and  charges  :  Iri. 

Advancement. 

DedarcUions  of  Parent. — Loose  declarations  of  a  parent,  that  hh 
intended  an  existing  debt  should  be  an  advancement,  not  substantiated  bj 
writing,  nor  made  to  the  child,  nor  assented  to  by  him,  nor  accompanied  by 
any  act,  are  not  sufficient  to  destroy  q  debt  secured  by  a  legal  instrument  in* 
full  force,  and  to  change  it  into  a  gifli  by  way  of  advancement,  whether 
offered  by  the  son  to  defeat  the  recovery  of  the  debt,  or  by  the  repre- 
sentatives of  the  parent  against  the  son  to  defeat  his  claim  to  a  distribu* 
tiva  share :  Hurley  v.  ffuriey,  57  Md. 

Attachment.    See  Parfnenkip. 

Oamishment — Foreign  Corporation — Common  Law  ^- Sow  far 
ada[^ed,-^'A  foreign  corporation  doing  business  and  having  property  in 
thia  atate,  is  liable  to  garnishment,  the  same  as  a  domestic  cor- 
poration, and  service  of  proccas  may  rightfully  be  made  on  ita  agent 
in  thia  atate  :  tiannibal  and  St.  Joseph  Railroad  Co.  v.  Crane,  102  111. 
.  The  courts  of  this  state  are  not  refjuired  by  our  statute  adopting  the 
oonmon  law  of  England,  to  enforce  local  customs  of  that  realm,  as  it 
does  not  prescribe  local  customs  and  statutes  as  a  rule  of  action  in  thia 
atate.     On  the  contrary,  they  are  excluded  :  Id. 

Bills  and  Notes. 

When  Contract  under  Seal. — In  order  to  make  a  note  a  contraei 
under  seal,  it  must  be  recited  to  be  so  in  the  body  thereof;  the  mere 
addition  of  a  scroll  after  the  signature  is  not  sufficient :  Skrine  ▼.' 
Lewis,  66  Geo. 

CoNFMCT  OF  Laws. 

Municipal  Bonds — Judgment  of  Federal  Court. — When  a  county 
court,  acting  in  obedience  to  u  mandate  from  the  federal  court  and  in 
conformity  with  the  laws  of  the  Ktate  authorizing  the  levy  of  taxes  to 
pay  county  indebtedness,  has  levied  a  tax  for  the  purpoi^e  of  paying  a 
judgment  of  the  federal  court  against  the  county,  the  state  courts 
will  not  interfere  to  prevent  its  collection,  on  the  ground  that  bonds 
on  which  the  judgment  was  rendered  were  void.  The  judgment  of 
the  federal  e»mn  will  be  held  conclusive  of  their  validity :  The  State 
T.  Rtnney,  74  Mo. 

The  state  courts  will  respect  as  valid  a  judgment  of  a  federal  court 
against  a  county  on  its  bonds,  notwithstanding  the  same  bonds  are  held 
by  th^  state  courts  to  he  void  :  Id, 
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-  When  the  legitliitare  hai  dothed  a  niiBieifNil  eorpcmitioii  witli  th« 
right  to  levy  taxes  to  pmy  debts,  any  ooort  hnvinj^  jariedietion  to  enforM 
the  pay  meat  of  a  debt,  may,  by  nuDdauiaa,  oompel  the  corporate  aa- 
ihoritiea  to  levy  a  tax  in  conformity  with  the  mode  preacrtbed,  and  to 
the  extent  of  the  power  conferred  by  law ;  bat  beyond  this  bo  eoul 
can  go:  Id. 

CoNSTITUTTOlfAL  LaW. 


tarter  of  Onrporation — Retsirvation  of  Right  of  Etpeal — GhmU  of 
wawte  Franc fHMe$  to  New  Oorparation. — After  the  passage  of  a  statute 
enacting  that  every  act  of  incorporation  thereafter  passed,  shall  be  sub- 
ject to  repeal  at  the  pleasure  of  the  legislature,  the  right  of  repeal 
becomes  part  of  every  subsequent  act  of  incorporation  :  Oretnwood  ▼. 
J/Hton  Freight  RailrnatI  Co.,  8.  C.  U.  8.,  Oct  Term  1881. 

After  such  repeal  a  corporation  can  originate  no  uew  transaotiona 
dependent  solely  on  the  power  conferred  by  the  charter  and  which  eouM 
not  be  cxerciised  by  unincorporated  private  persons :  ItL 

The  rights  of  the  shareholders  to  the  real  and  personal  properly  ac- 
quired by  the  corporation,  and  rights  of  contract  and  chcaes  in  aclioi 
are  not  destroyed  by  such  repeal,  and  if  the  legislature  has  proyidad  no 
specific  mode  of  enforcing  such  rights,  the  courts  will  do  so  by  the 
means  within  their  power:  Id. 

So  far  as  the  property  or  franchises  of  the  old  corporation  were  nacea* 
aary  to  the  public  use,  the  legislature  could  authorise  a  new  eorpprattoi 
to  take  them  on  making  due  compensation  therefor  :  Id.  . 

A  statute  which,  under  a  reserved'  right,  repeals  an  act  of  incorporh- 
tion  and  creates  a  new  corporation  with  similar  powers,  the  use  of  whick 
requires  the  exercise  of  eminent  domain,  is  not  unconstitutional  if  U 
provides  for  compensstion  for  the  property  of  the  extinct  oorporalion  so 
taken  by  the  new  one  i  LL 

COHTBACT. 

Judieiftl  &tk — Agreement  not  to  But. — Property  of  8.  waa  levied  on 
and  advertised  fur  sale.  M.  agreed  that  if  S.  wodld  permit  him  to  buy- 
it  at  the  sheriff's  sale,  and  would  not  have  the  price  run  up  on  him, 
he  would  buy  and  would  pay  to  S.  the  difference  between  the  price 
paid  at  the  sale  and  SIOOO,  which  S.  claimed  to  be  a  fair  valuatiou: 
Relying  on  this  S.  made  no  effort  to  pay  the^i  fa  or  stop  the  sale,  aS 
he  could  otherwise  have  done.  M.  bought  for  $625.  8.  sued  for  the 
balance  to  complete  the  SIOOO.  ffM,  that  the  contract  was  founded 
on  a  aufiicierit  consideration  :  Mattkewe  v.  Starr,  66  Oeo. 
.    Such  a  contract  was  not  illegnl :  Id. 

If  the  proposed  purchaser  desired  to  annul  the  contract,  it  waa 
incumbent  on  him  to  have  given  notice  to  the  defendant  in  the^./a.  ii^ 
ample  time  for  him  to  have  made  other  arrangementa :    Id, 

CORPOKATION. 

Limitation  on  Power  to  iteue  Stock — Rightg  and  Liahifitie$  of 
Holdere  of  U^mnthtfrized  Stock — Agreement  t>etween  C<ympatiy  and 
Stockh4*l*fera. — Where  the  amount  of  the  capital  stock  of  a  corporation 
is  limited  by  charter,  all  stock  issued  in  excess  of  the  limit  ia  void ; 
ScomU  V.  Tkager.S.  C.  U.  8.,  Oct  Term  1881. 
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A  Holder  of  aoch  stock  is  not  entitled  to  any  of  the  righto  or  sabjeet 
to  any  of  the  liabilities  of  a  holder  of  aathorised  stock  :  Id. 

Alter  partial  payments  on  stock  the  company  agreed  with  its  stock- 
holders that  no  further  assessments  should  be  made,  and  issued  to  them 
fall  paid  certificates.  In  an  action  by  the  assignee  in  bankruptcy  of 
the  corporation  against  the  stockholders  to  recover  their  unpaid  sub- 
scriptions, held,  that  the  agreement  was  void  as  to  creditors,  but  that 
before  the  action  could  be  maintained  some  proceeding  in  the  interest 
of  creditors  to  set  aside  the  agreement  and  to  make  an  assessment  was 
necessary  x   Id. 

• 

Suit /or  BeuefiiM — Candudventu  of  Decision  of  Oorporation  under 
Bylf9W9. — The  by-laws  of  the  appellant  (of  which  the  appellee's  intes- 
tate was  a  member),  provided  that  whenever  a  member  had  cause  of 
compluint  on  questions  which  related  to  his  enjoyment  oT  benefits,  he 
should  seek  redrpss  from  his  tribe,  and  if  against  him,  on  appeal  from 
its  decision  to  the  Grand  Tribe  of  Maryland,  and  on  that  to  the  Oriind 
Tribe  of  the  United  States,  and  should  he  neglect  to  pnrsae  sneh 
coarse,  and  should  bring  suit  in  a  tribunal  outside  the  order,  he  would 
be  subject  to  expulsion.  It  appeared  that  the  appellee's  intestate  par- 
sued  the  coarse  prescribed,  and  his  claim  having  been  decided  againat 
him,  originally  and  on  the  sppeals,  he  broaght  this  suit  to  recover  back 
sick  benefits  from  the  appellant.  Mdd^  that  the  proceedings  mentioned 
being  speoially  pleaded  and  relied  upon  as  a  bar  to  this  action,  were 
oonclusive  against  the  appellee's  right  to  recover:  Osceoia  ISrihe  y. 
Schmidtj  57  Md. 

C&iMiNAL  Law. 

fiiphi  to  be  preeent  at  TSricd — W^nver  of. — ^The  constitutional  right 
of  a  prisoner  to  appear  and  defend  in  person  and  by  connsel,  to  demand 
the  nature  and  cause  of  the  accusation,  and  to  meet  the  witnesses  face 
to  face,  is  conferred  for  the  protection  and  benefit  of  one  accused  of 
crime,  but.  like  many  other  rights,  it  may  be  waived  by  him  :  Sahlinger 
v.  People,  102  111. 

8o  where  a  prisoner,  after  his  trial  has  begun,  voluntarily  abandons 
the  court  room,  and  refuses  to  appear,  he  will  be  regarded  as  having 
waived  a  right  which  is  guaranteed  to  him,  and  the  court  is  under  no 
obligation  to  stop  the  trial,  but  may  proceed  in  his  absence  to  final 
judgment.  He  will  not  be  allowed  to  take  advantage  of  his  own 
fault:   Id. 

Murder — Intoxication — Effect  on  question  of  Decree — Reducing 
Charge  to  Writing. — Under  a  statute  establishing  degrees  of  the  crime 
of  murder,  and  providing  that  wilful,  deliberate,  malicious  and  premedi- 
tated killing  shall  be  murder  in  the  first  degree,  evidence  that  the 
accused  was  intoxicated  at  the  time  of  the  killing  is  competent  for  the 
consideration  of  the  jury  upon  the  question  whether  he  was  in  such  a 
condition  of  mind  as  to  be  capable  of  deliberate  premeditation  :  Soft 
T.  People,  S.  C.  U.  S.,  Oct.  Term  1881. 

Confession  obtained  by  Artifice — A  confession  not  induced  by 
promises  or  threats  is  admissible  in  evidence,  notwithstanding  it  was 
obtained  by  artifice  pract  sod  apon  the  prisoner  by  the  officer  having 
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him  in  charge,  and,  when  properly  eorrdborated,  will  BuUin  a  oobtI*- 
iion  :   State  v.  Phe^,  74  Mo. 

Damaou. 

Railroad  Emplt^ee — NepU^emee. — An  employee  of  a  railroad  eoa- 
pany  mtko  haa  been  tnjnred  by  tU  negligence  without  fault  on  hia  part,  , 
may  recover  general  damagee  on  account  of  pain,  phyaical  injury  and 
general  depreciation  of  power  to  labor,  although  no  proof  of  the  value 
of  hia  aervicea  aa  auch  employee  or  in  other  buaincaa  may  be  made : 
Otargia  Sauihem  Railroad  t.  Neal^  66  Oeo. 

Contract  for  Sale  of  Seed. — In  an  action  by  a  purchaaer  of  aeed 
agninat  the  vendor  on  the  latter'a  warranty,  no  fraud  being  alleged,  the 
measure  of  dainagea  is  the  purchaae-money'  with  intereat  and  the 
expense  of  hauling  the  aced,  preparing  the  land,  aowing,  &c ,  but 
plaintiff  cannot  recover  for  proapeetive  profita  on  the  land  planted  with 
the  aeed  :    Butler  v.  Moore^  66  Geo. 

Dkbtob  and  Crbi>ito&. 

Volwnfary  Omveyanee — Snbeefnent  Credtton — Burden  of  Proof. — 
A  voluntary  conveyance  made  by  a  party  aolvent  at  the  time,  may  be 
impeached  and  act  aaide  by  aubsequont  ereditora,  provided  it  be  eze-  * 
cuted  with  the  intention  and  deaign  to  defrand  thoae  who  ahould 
thereafter  become  hia  ereditora.  Where  auch  fraud  ia  charged,  the 
fraudulent  purpose  will  not  be  preaumed,  but  must  be  proved.  The 
onus  reata  on  the  partiea  aaaniling  the  deed  to  catabliah  the  fraudulent 
intent  by  aatiafactory  proof :   Imffram  v.  Heather^  bl  Md. 

Eminknt  DoMAiir. 

Gfy — Ckangt  of  Chrade — Obetruetion  of  Street — ^Where  a  city  under 
atatutory  authority  conatructed  a  viaduct  or  bridge  on  a  public  atreet, 
near  its  intersection  with  another  atreet,  thereby  cutting  off  acoeaa  to 
the  first-named  atreet  from  the  plaintiff's  houae  and  lot  over  and  along 
the  street  intersected,  except  by  means  of  a  pair  of  ataira,  whereby  the 
plaintiff's  premises  fronting  on  the  btter  street  and  near  the  obatrue- 
tion  were  permanently  damaged  and  depreciated  in  value,  by  reason  of 
being  ileprived  of  such  accesa,  it  was  hefd^  the  city  was  liable  to  the 
plaintiff  in  damages  for  the  injury :  Rtaney  v.  City  of  ChicagOf 
102  III. 

Equity. 

Jurisdiction — Bill  to  q^net  THtle. — The  rule  that  a  bill  to  quiet  title  .' 
and  remove  a  cloud  upon  u  party's  title  to  land,  lies  only  where  the  com- 
plainant is  in  possession  of  the  land,  or  where  he  claims  to  be  the  owner 
and  the  land  ia  vacant  and  unoccupied,  applies  only  where  the  object 
of  the  bill  is  purely  to  remove  a  cloud  from  the  title,  and  not  where  the 
prim.nry  relief  sought  is  upon  other  and  well  established  grounds)*  and 
the  removal  of  the  cloud  is  prayed  only  as  an  incident  to  that  relief.' 
The  rule  has  no  application  where  a  deed  ia  aought  to  be  set  aside  upon 
the  ground  of  fraud  :  Booth  v.  Wiley,  102  III. 

Errors  and  Appeals. 
Amount  in  Oontroverey — Separate  Liability  of  Joint  Litiyantt. — Tk^ 
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the  claim  for  daniages  must  be  made  in  behalf  of  them, 
yewcumer  v.  Ktan^  57  M<L 

Infant. 

—Retcisnom  of-^TrQver — Ayenl. — If  bidoib  having  !■  their 

rhe  coosideration  reeeiTed  by  them  upoo  the  tale  aad  deliteix 

>d8  and  chattels,  deaire  to  retani  the  aame  to  the  party  eov-* 

ith  them  and  rescind  the  eoutraet,  they  may  do  ao  daring 

rity  as  well  as  within  a  reasonable  time  after  tlivy  oome  of 

upon  the  refusal  of  the  other  party  to  accept  the  conaidera- 

-rned  and  to  restore  the  property,  they  may  maintain  trover, 

'n!r  their  suit  by  pfoe&e/n  amt  for  the  property  withheld  from 

Vorolt  V.  DreueTf  73  Me. 

t-escission  of  a  minor's  contract  in  this  manner  through  the 
..Lion  of  an  agent  employed  by  him  for  that  purpose,  is  not  mani- 
.  jr  necessarily  prejudicial  to  the  minor,  and  is  therefore  not  to  be 
iior  rep:arded  as  void ;  and  bis  appointment  of  an  agent  for  suek 
>  is  at  the  worst  only  Toidable ;  and  the  opposite  party  when  thoa 
i  of  the  rescission,  if  he  refuses  to  accept  the  consideration 
'd  and  to  restore  the  property,  can  no  longer  shield  himself  wider! 
ntract  i  Id. 

Inbubancx. 

• 

Hey  Faycfble  to  Children — Adopted  Child. — By  %  lift  inauraBO* 

'-'oy  ID  the  name  of  a  wife  on  the  life  of  a  husband,  the  amoiint\ef  the 

.««Acy  was  payable  to  the  wife,  her  executors,  administrators  or  asaigBa, 

ohe  survived  her  husband ;  otherwise  to  her  children  for  their  use  or 

..  ipbeir  guardian  if  under  age.     The  wife  did  not  surrive  her  huaband ; 

*Ud,  that  the  children  were  the  sole  beneftciarics,  and  the  policy  b^ 

.^uie  payable  to  them  :  Martin  t.  ^na  Life  ln$,  Cb-,  73  Me. 

In  such  a  case  where  a  child  by  adoption  is  the  only  child  and  is  of 

^'c,  and  the   circnmstances  show  that  the   parties  intended  that  he 

liould  be  included  in  the  benefits  of  the  policy,  he  is  entitled  to  all  the 

nroceeds  of  the  policy,  and  an  action  upon  it  should  be  in  his  name : 

LiBKL. 

Question  for  Jnry. — 'Whether  words  declared  upon  are  libellous  or' 
not  is  a  question  for  the  jury.     The  court  should  not  instruct  them  that 
the  words  declared  on  are  libellous,  unless   where  crime  is  distinctly 
charged,  if  at  all :  BeMzeley  ▼.  Reid,  66  Geo. 

Master  and  Servant. 

Railroad — Section  Foreman. — A  section  foreman,  whose  duty  is  to 
keep  the  track  in  repair  and  free  from  obstructions,  in  that  psrticular 
represents  the  company,  and  is  not  a  fellow  servant  with  the  switch- 
man: Lewis  V.  Railroad  Co..  59  Mo.  495,  followed:  Hally.  The  Mis- 
souri Faeific  Ruilway  0>.,  74  Mo. 

Mortgage.     See  Fixtures. 

ed  of  Trust — Reie^ise  by  Ttustee — Right*  of  Subsequent  Inewn- 
'er. — Where  a  deed  of  trust  given  to  secure  n  debt  is  released  by 
ustee  without  authority  of  the  party  secured;  and  he  haa  never 
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Snprene  Court  has  no  jurisdiction  of  an  appeal  bj  property  holders 
from  a  decree  refusing  :in  injunction  against  the  collection  of  assess- 
ments against  their  pruperlics,  to  pay  a  claim  of  S7 1,623  against  the 
district  in  which  they  resided,  it  appearing  that  althtiugh  their  petition 
for  the  injunction  was  joint,  no  one  petitioner  was  assessed  at  over  $2500, 
and  that  there  was  no  joint  liability :  RuiieX  t.  SianMell,  S.  G.  U.  S., 
Oct.  Term  1881. 

Eyidkncb. 

Dftpiteatt  Gmtrad, — Where  a  oontraet  is  executed  by  the  parties 
thereto  in  duplicate  or  triplicate  form,  they  are  all  originals  and  pri- 
mary evidence ;  and  it  does  not  require,  in  order  to  introduce  one  of  the 
duplicates  as  evidence,  that  notice  should  be  given  to  produce  the  other: 
Totten  V.  Bucy,  57  Md. 

Opinion  as  to  Mental  Capaciiy — Employeei. — Non-experts  must 
state  grounds  and  facts  sufficient  to  justify  the  expression  of  an  opinion, 
and  the  reasons  for  it,  respecting  mental  capacity  :  Kerhy  v.  Kerby,  57 
Md. 

Persons  in  the  service  of  one  alleged  to  be  infirm  in  mind,  and  fre- 
quently or  constantly  about  sneh  person,  and  having  business  dealings 
together,  are  competent  to  express  an  opinion  respecting  the  mental  con- 
dition of  «uch  person :  Id. 

ExicoTORS  AND  ADMINI8TBATOE8.    See  Surety, 

Faihtre  to  Aecwtnt — IntereU. — Where  an  administrator  has  used  the 
funds  of  his  intestato  in  his  own  business,  rendering  no  account  thereof, 
he  is  properly  charged  with  compound  interest  thereon  at  ten  per  cent: 
Oamp'*  Creditors  v.  Comp*s  Administrator^  74  Mo. 

The  failure  to  account  raises  the  presumption  of  suoh  uae  of  the 
money:  Id. 

FlXTURKS. 

Rights  of  Mortgagee. — Fixtures  actually  or  constructively  annexed  to 
the  realty,  after  the  execution  of  a  mortgage  of  the  real  estate  become  a 
part  of  the  mortgage  security,  and,  while  the  mortgage  is  in  force  can- 
not be  removed  or  otherwise  disposed  of  by  the  mortgagor  or  by  one 
claiming  under  him.  without  the  consent  of  the  mortgagee :  Wight  v. 
Gray,  73  Me. 

Garnishment.    See  Attachment 

Gift. 

Donatio  cavsa  mortis — Bank  Cheek. — To  constitute  a  valid  donatio 
eavsa  mortis,  there  must  be  actual  delivery  of  the  subject  of  the  gift  in 
the  lifetime  of  the  donor.  Delivery  to  an  agent  with  directions  to  him 
to  deliver  to  the  donee  after  the  death  of  the  donor,  and  if  he  should 
recover,  then  to  return  the  property  to  the  donor,  is  insufficient :  Walter 
V.  Ford,  74  Mo. 

Whether  a  bank  check  can  be  the  subject  of  a  donatio  causa  mortis^ 
gumref  Id. 

Husband  and  Wife. 

Action  for  Slander  of  Wife — Hmo  hrovght. — An  action  for  slander- 
ous words  spoken  of  a  wife  must  be  brought  by  the  husband  and  wife 


AB8T&ACT8  OF  RBCEHT  DBCmomi;  48ft 

jointlj;  and  the  claim  for  damages  miui  be  made  in  behalf  of  them/ 
«a  plaintiffi :  Newcomer  v.  JTean,  57  Md. 

Imfamt. 

« 

Contract — ReMcUnon,  of-^  Trover — Agtmi. — If  miBon  haTing  !■  their 
possession  the  C(»Dsideratioo  received  bjr  them  upon  the  tale  and  deliTeiy 
of  their  gotnls  and  chattels,  desire  to  retam  the  eame  to  the  parij  cbv-* 
tracting  with  them  and  rescind  the  eoutraet,  thejr  aiajr  do  so  doring 
their  minority  as  well  as  within  a  reasonable  time  after  tliey  oome  of 
age ;  and  upon  the  refusal  of  the  other  party  to  accept  the  considera- 
tion returned  and  to  restore  the  property,  they  may  maintain  troyer, 
prosecuting  their  suit  hy  prochein  ami  for  the  property  withheld  from 
th^ni :   Ikfwle  v.  Dre$$er,  73  Me. 

The  rescission  of  a  minor's  contract  in  this  manner  throngh  the 
intervention  of  an  agent  employed  by  him  for  that  purpose,  is  not  mani- 
festly nor  necessarily  prejudicial  to  the  minor,  and  is  therefore  not  to  be 
classed  nor  regarded  as  void ;  snd  his  appointment  of  an  agent  for  sneh 
purpose  is  at  the  worst  only  voidftble ;  and  the  opposite  party  when  tliot' 
notified  of  the  rescission,  if  he  refuses  to  accept  the  consideration 
returned  and  to  restore  the  property,  can  no  longer  shield  himBelf  wider! 
the  contract :  Id. 

Imsubanos. 

Foftcy  FayabU  to  Chiidrem — Adopted  Child,— Bj  n  lift  inanranet 
policy  in  the  name  of  a  wife  on  the  life  of  a  husband,  the  amoont^of  the 
policy  was  payable  to  the  wife,  her  executors,  administrators  or  aseigB8i| 
if  she  survived  her  husband ;  otherwise  to  her  children  for  their  nan  or 
to  their  guardian  if  under  age.  The  wife  did  not  snnrive  her  busband  ; 
Uddf  that  the  children  were  the  sole  beneficiaries,  and  the  policy  be- 
came payable  to  them  :  Martin  v.  ^na  Life  Im.  Co.^  73  Me. 

In  such  a  case  where  a  child  by  adoption  is  the  only  child  and  u  of 
age,  and  the  circumstances  show  that  the  parties  intended  that  be 
should  be  included  in  the  benefits  of  the  policy,  he  is  entitled  to  all  iIm 
proceeds  of  the  policy,  and  an  action  upon  it  should  be  in  bis  ntam : 
Id. 

LiBKL. 

Question  for  Jury. — 'Whether  words  declared  upon  are  libellons  or' 
not  is  a  question  for  the  jury.     The  court  should  not  instruct  them  tbst 
the  words  declared  on  are  libellous,  unless   where  crime  is  distinctlj 
charged,  if  at  all :  Beazeley  v.  Reid,  66  Geo. 

Master  and  Servant. 

Railroad — Section  Foreman, — A  section  foreman,  whose  duty  is  to 
keep  the  track  in  repair  and  free  from  obstructions,  in  that  particular 
represents  the  company,  and  is  not  a  fellow  servant  with  the  switch- 
man:  LewU  V.  Railroad  Co.,  59  Mo.  495,  followed:  Hall  v.  The  Mi»' 
iouri  Facific  Railway  0>.,  74  Mo. 

Mortgage.     See  Fixtures. 

Deed  of  Trust. — Rele.ise  by  Trustee — Rights  of  Subsequent  Incum- 
brancer.— Where  a  deed  of  tru.st  given  to  secure  a  debt  is  released  by 
the  trustee  without  authority  of  the  party  seenred,  and  he  baa  nev.er 
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MBOtioned  or  ratified  the  act,  a  subsequent  incumbrancer,  even  without 
notice  of  the  want  of  aolhority,  cannot  obtain  a  prior  lien  :  Barbour  t. 
Seottith- American  Mortgage  Cb.,  102  111. 

But  if  the  party  secured  by  the  deed  of  trust  authorises  the  trustee 
to  release  the  lien,  or  if  he  fuils  at  once  to  repudiate  the  act  of  the  trus- 
tee in  making  the  release  without  authority,  when  informed  of  the  fact, 
and  lies  by  until  third  persons  have  advanosd  large  sums  of  money  upon 
the  faith  of  what  his  agent  has  done,  he  will  be  estopped  from  repudi- 
ating the  act  as  unauthorised :  td. 

Auignee  of  Note — How  far  Protected, — Where  a  mortgagee,  after 
an  assi«j;nuient  of  the  notes  secured  by  his  mortgage,  acquires  the  equity 
of  redemption  and  enters  a  formal  release  of  the  mortgage  upon  the 
record,  a  party  taking  a  mortgage  from  him  upon  the  same  premises 
without  notice  of  the  assignment  of  the  notes,  will  acquiFe  a  lien  supe- 
rior to  that  of  the  holder  of  the  assigned  notes :   OgU  ▼.  Turpiu^  102 

An  assignee  of  notes  secured  by  mortgage  may  protect  his  equitable 
lien  on  the  mortgaged  premises,  by  taking  and  putting  upon  record  an 
assignment  of  the  mortgage,  so  as  to  give  notice  of  his  interest,  and 
thereby  prevent  others  from  being  deceived  by  any  subsequent  satisfae- 
iion  entered  of  record  by  the  mortgagee  :  Id. 

PioLjfment  by  Mortgagee  of  Prior  Encumbrance — Right  of  Redemp- 
tion.— A  mortgagee  who  has  paid  a  prior  mortgage  or  other  encumbranoe 
upon  the  land,  is  entitled  to  be  repaid  the  sum  so  advanced  when  the 
mortgagor  or  his  vendee  comes  to  redeem  :  McCormick  v.  Knox^  8.  C. 
U.  S.,  Oct.  Term  1881. 

Municipal  Bonds.     See  Conflict  of  Law9. 

Cancellation  of  on  forged  Ateignmentt — Replacement. — Where  the 
mayor  and  city  council  had  wrongfully  cancelled  certificates  of  its 
stock  belonging  to  a  minor,  upon  assignments  which  were  afterwards 
discovered  to  be  forgeries,  and  had  issued  new  certificates  of  the  stock 
to  the  holders  who  had  presented  the  certificates  for  cancellation  and 
transfer,  it  was  Jield,  that  the  mayor  and  city  council  should  replace 
the  certificates  of  stock  belonging  to  the  minor,  and  pay  to  his  guardian 
all  arrears  of  interest  due  :   Council  of  Baltimore  v.  Ketchum,  57  Md. 

Municipal  Corporations. 

Liahility  on  Warrants. — A  county  is  not  liable  generally  upon  a  war- 
rant drawn  upon  a  fund  which  has  become  exhausted,  and  which  the 
county  court  has  no  power  to  replenish  by  taxation  or  otherwise : 
Moody  V.  Cum  Comity^  74  Mo. 

Parent  and  Child.    See  Ineurance, 

Partnership. 

Proof  of -^Declarations  of  one  Member — Agent. — Sayings  of  one 
member  of  an  alleged  partnership,  not  made  in  the  presence  of  the 
others,  or  brought  to  their  knowledge  and  assented  to  or  ratified  by 
them,  are  inadmissible  to  establish  the  existence  of  the  partnership  so  as 
to  bind  the  other  parties  :  Floitmoy  v.  Williams,  66  Geo. 

Payment  of  Individual  Debt  with  Partnership  Funds — Attachment  in 
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Hands  of  Creditor. — The  funds  of  an  iDfloWent  flrm,  paid  bj  one  partner 
ilpoD  hi«  private  debt,  without  the  content  wf  the  copartner,  may  be 
attached  in  the  hands  of  the  private  creditor,  bj  trnatce  process  in 
behalf  of  a  firm  creditor,  the  private  creditor  koowicg  when  he  received 
the  funds  that  thej  belonged  to  the  firm  :  John$on  v.  Hersey,  78  Me. 

Tho  principle  applies,  although  the  note  apon  which  the  payment  is 
made,  be  the  single  partner's  note  With  the  copartner's  nsmu  thereon  as 
a  saretj  ;  and  although  the  money  be  collected  by  a  draft  given  in  the 
name  of  the  firm  to  the  order  of  an  agent  of  the  private  creditor :  Id. 

Emdorsement  on  Note  of  IndMdwil  Partner. — When  a  member  of  a 
firm  makes  his  individusl  note  payable  to  hia  own  order,  and  iBdoraes 
thereon  his  own  name  and  the  name  of  bis  Arm.  and  receives  and  ap- 
propriates the  proceeds  thereof  to  his  own  use,  the  firm  will  be  liable 
therefor,  being  dnly  notified,  to  an  endorsee  who,  in  good  faith,  for  an 
adeqiiate  consideration  purobased  the  same  before  maturity,  ignorant 
of  ail  the  cireumstanees  affecting  its  validity :  Rtdhn  v.  VkmrdURy  73» 
Me. 

The  form  of  the  note  is  not  notice  that  it  was  gireu  for  the  maker's 
accommodation  and  in  fraud  of  the  firm :  Id. 

The  purchase  of  the  note  of  a  broker  fnmishee  no  presumptiou  thai 
the  broker  was  the  agent  of  the  maker  x  Id.    * 

Patent. 

Jb-fstice — Identity  of  Invention — Determination. — ^The  questloB  of  Hie 
identity  of  the  inventions  described  in  the  original  patent  and  the 
re-iasue  is  one  for  the  court  and  not  for  the  jury,  unless  it  appears  from 
the  face  of  the  instruments  that  extrinsic  evidence  is  needed  to  ezphin 
terms  of  art  or  to  apply  the  deseriptions  to  the  subject-matter :  Hcatd 
▼.  Rice,  S.  C  U.  8  ,  Oct.  Term  1881. 

A  patent  for  a  machine  cannot  be  re-issued  for  the  purpose  of  ekim- 
ing  the  process  of  operating  that  class  of  machines :   Id. 

Pbmsioh. 

Exeeaeiffe  Compei^atian  to  Agenit — Reeoveff  of  Excess. — ^The  U.  8. 
8tatutes  provide  severe  penslties  against  any  person  taking  or  contract- 
ing to  take  from  a  pensioner  more  than  the  statutory  price  allowed  -  for 
obtaining  a  pension.  And  taking  an  excessive  sum  \s  per  se  an  unlaw- 
ful and  punishnble  act;  although  the  taker  intended  no  wrong  or 
injury,  and  practised  no  deceit  or  durera ;  the  intention  is  not  an  ele- 
ment of  the  offence  :    Smart  v.  Whiter  73  Me. 

Money  taken  from  a  peusioner  exceeding  the  statutory  allowance  for 
services  in  obtainins:  a  pension,  may  be  recovered  of  the  taker  by  the 
pensioner,  although  obtained. from  him  without  any  wrongful  intention, 
and  whether  the  pensioner  when  paying  or  allowing  the  sum,  knew  of 
the  statutory  protection  or  not.  The  parties  do  not  stsnd  tn  p<xri 
delicto :  Id. 

Removal  of  Causes. 

Separate  Controversy — Must  involve  distinct  Cavse  of  Action. — i8s- 
peal  of  Sect.  639  Rev.  Stat. — To  entitle  a  party  to  a  removal  under  the 
second  clause  of  the  second  section  of  the  Act  of  March  3d  1875,  there 
must  exbt  in  the  suit  a  separate  and  distinct  cause  of  action  in  respect 
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»  fnwi  of  m  ware- 
»3C  be  v^stmccc^bjpiieaof eattoo  balea  kogertbaa  iareaaoo- 
to  move  tbc  conoa  fiw  tbe  deltTeij  wagpoa  ioto  tbe  ware- 
A  at^'ppa^  of  aaj  pait  af  ibc  aidewalk  kwger  ihao  ia  neeet- 
for  aacb  tnasit  beco^ca  a  ooiaaBce,  aad  if  a  pasaer-bj  be  injiired 
bj  sseb  obstrvctkio  «itb:k«i  ocgl^eoee  berself,  tbe  warebooseman  is 
ra9o«sib>  io  damasea :   Jfarff/or  ▼.  Cmmmim^kmn,  66  Geo. 

Stc«  if  tbe  ecittoo  bales  be  os  tbe  aidevmlk  bat  a  reaaoaablj  nece«- 
•aiy  tiaie  fc*r  traasit  froaa  tbe  mptmrn  to  tbe  vareboaae,  and  jet  be 
placed  oa  tbe  ^jdevalk  so  ae«:ii|reatlj  aa  to  caase  injarj  to  tbe  paaaer- 
bj  bj  Ckl^'B^  OB  ber,  tbe  waicboaseMaa  ia  respoaaible  :   Id. 


Adimunutri:<frs  3-j»d — Sttp  tlafiam  Jar  Co-nunety — Cbaaerjioa  of 
As$et» — Sect'rmunt. — One  vho  bas  signed  aa  administrator's  bond  aa 
aamj  canov^t  ar  id  i:ab:j:tj  by  sbowing  tbat  be  signed  upon  an  ander- 
auaaiDi;  with  the  adaiiDi^tntor  tbat  anotber  person  was  also  to  sign, 
and  tr.at  ^och  no  ier^tanding  was  made  known  to  the  probate  eoort  at 
tbe  tiB»e  of  ar<^ep;:ns  him  as  saretj,  and  that  the  other  person  never 
ai^ed  ;    Wi  jr  t.  ScJuirftr^  74  Mo. 

If  aa  aduiDistrator  who  bas  conTeited  assets  of  the  estate  by  pledg- 
ing them  for  his  own  purposes,  fails  to  reeoTer  them  when  be  might,  his 
eonduct  const  it  otes  a  eont  inning  breach  of  dnty,  and  if  he  bas  given  an 
additional  bond  after  tbe  original  conversion,  but  while  he  might  yet 
FecoTcr  the  assets,  the  sureties  in  both  bonds  will  be  liable  :  Id. 

The  surety  on  an  administrator's  bond  is  concluded  by,  and  cannot 
attack  cv>lIaterai]T,  a  final  settlement  from  which'  there  has  been  no 
appeal ;   Jd. 
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EXPERT  TESTIMONY— SCIENTIFIC  TESTIMONY  IN 
THE  EXAMINATION  OP  WRITTEN  DOCUMENTS, 
ILLUSTRATED  BY  THE  WHITTAKER  CASE,  kc 

{Ctmiinuedjrqm p.  iA2,  anU.) 

Nbxt  I  come  to  Expert  Gftjler's  testimonj,  as  pabUshed  in  tlie 

Criminftl  Law  Magazine.    (I  could  not,  perhapt,  contriTe  a  better 

way  of  illustrating  what  I  claim  to  be  the  only  proper  method  of 

arriring  at  a  just  conclusion  in  such  inrestigations,  than  to  give 

the  testimony  of  the  experts  in  this  case  so  &r  as  it  may  be  neoes- 

sary  to  this  end,  and  by  comparing,  side  by  side,  actual  fao-similes 

of  the  letters  commented  upon.)    First.  **  The  letter  ^  <!,*' '  says 

Expert  Gayler,  ^^  in  the  word  *  fixed,'  I  found  no  other  example  of 

its  use  in  any  of  the  other  writings  examined,  except  in  No.  8." 

(Whittaker*8  writing,  I  suppose  he  means),  for  he  goes  on  to  say, 

**  in  all  the  thirteen  papers  mentioned  (of  No.  8),  this  form  of 

*  d  *  is  almost  inyariably  used."     On  plate  1,  in  the  word  "  fixed,' ' 

this  ^'  <2"  is  seen,  and  also  in  the  sixth  line  of  plate  8.     The  first 

letter  in  this  group  is  from  the  ^^  note  of  warning/'  the  second 

two  (No.  27),  (who,  as  it  was  stated  at  the  trial,  was  one  of  the 

cadets  at  West  Point,  as  I  haye  noticed  before),  and  in  whose 

specimens  of  handwriting  in  my  possession,  it  is  very  common ; 

the  fourth  is  from  ''No.  8,"  or  Whittaker.     Certainly,  the  second 

is  as  much  like  the  first  as  is  the  fourth.     It  seems,  quite  strange 

that  Expert  Gayler  did  not  find  any  ''  example  of  its  use  in  No, 

27,"  where  it  so  constantly  occurs.     It  is  still  further  separated 
VOL.XXX,— ea  (48») 
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from  '^No.  8  "  by  the  hook  with  the  point  to  the  right,  which 
never  occurs  in  Whittaker's  writing.  Not  one  of  the  experts 
seems  to  have  noticed  this,  and  yet,  if  one  may  quote  poetry  in  a 
legal  paper, 

"  Oh,  the  little  more,  and  how  mach  it  is, 
And  the  little  Icsi  nnd  what  worlds  away." 

"Second"  (from  Gayler),  "the  letter  */'  in  *  fixed'  and 
^friend '  I  found  no  such  resemblances  ijk  the  */*s'  used  in  any 
of  the  other  writings  examined."  On  plate  2  line  6  these  letters 
are  given  from  the  "note  of  warning"  marked  with  a  star,  those 
from  No.  27  with  a  "  J,"  and  those  from  No.  8  (Whittaker)  with 
an  "  I ;"  certainly  the  two  letters  in  the  group  marked  "  J  "  are 
made  on  the  same  principles  as  the  one  marked  with  a  star,  while 
the  fourth  letter  "  b  "  in  this  line  might  as  well  do  service  for  an 
"/,"  as  the  letter  which  follows  it,  which  is  the  "/"  from  the 
"note  of  warning"  in  the  word  "fixed." 

Third.  The  "j)  "  in  the  words  "  April "  and  "keep  "  in  the 

note  of  warning  "  (plate  1). 

This  fprm  of  "  p  "  is  almost  invariably  used  by  No.  8.  On 
plate  2,  line  6,  will  be  found  two  of  these  from  the  "  note  of  warn- 
ing," also  from  No.  27  and  No.  8.  It  will  be  noticed  that  the 
backward  sweep  of  the  pen  which  makes  the  middle  loop  is  car- 
ried across  the  shaft  in  the  first  two  groups,  while  in  the  third  it 
is  carried  barely  to  the  shaft.  I  have  never  found  it  to  cross  the 
shaft  in  all  the  hundreds  of  these  letters  made  by  Cadet  Whittaker, 
which  I  have  in  my  possession.  Her^  certainly  is  an  important 
fact  which  connects  No.  27  with  the  "  note  of  warning,"  while  it 
as  surely  separates  No.  8  from  it.  This  peculiarity  is  not  men- 
tioned by  Expert  Gayler. 

"  Fourth.  "  The  letters  '  th  *  following  the  figure  4  in  the  *  note 
of  warning.'  They  are  very  similar  to  the  '  th '  habitually  used 
by  No.  8."  He  adds :  "  It  must  be  noted,  however,  that  the 
knee  of  the  ^h*  is  less  sharp  at  the  top  than  No.  8  usually  makes 
it."  Had  this  expert  stated  what  would  seem  to  be  the  truth  in 
the  case,  that  nowhere  in  the  writing  of  No.  8  could  this  letter  be 
found  with  a  rounded  knee,  he  would  have  done  strict  justice  in 
the  premises.  This  letter,  as  made  by  No.  8,  may  be  seen  in  the 
sixth  line  on  plate  2  compared  with  the  same  letter  from  the 
"  note  of  warning  "  and  from  No.  27.  On  plate  2,  it  may  also  be 
seen  in  the  third  line,  which  consists  of  a  fac-simile  signature  of 
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Whittaker.  Oat  of  one  hundred  and  fifty  of  these  letters  written 
in  both  pencil  and  ink  taken  without  selection^  I  have  not  found 
one  that  has  a  rounded  **  knee." 

Fifth.  The  capiul  ''  A  "  in  the  ''  note  of  warning/*  Both  of 
these  are  given  in  plate  8,  and  also  one  from  No.  27  and  two  from 
No.  8.  The  second  *^  A  "  in  the  group  marked  *^  I "  is  the  one 
alluded  to  by  Expert  Gayler  as  being  **  used  in  the  date  of  the 
Requisition  for  Supplies."  **  The  formation  of  the  legs  of  these 
letters,"  he  tells  us,  *^  is  similar  "  (which  it  is  not),  as  the  second 
*'  legs  "  of  those  from  No.  8  curve  in  an  opposite  direction  from 
that  of  the  first,  and  also  contrast  with  the  straight  line  of  the 
second.  The  first  '^  legs  "  of  these  begin  with  very  obvious  dificr- 
ences,  and  the  lower  *'  loops  "  of  the  one  form  almost  perfect  ovak, 
while  in  the  other  these  loops  swell  at  the  bottom  and  end  off  with 
an  acute  angle  at  the  top.  And  in  addition  to  this  BMiy  be  seen 
the  flourishes  in  the  first,  and  the  engraver-like  nice^  of  their 
whole. 

Sixth.  The  capital  <<3r.'s."  ''  These,"  he  says,  ''  bear  resem- 
blance to  those  used  by  No.  8."  The  first  ''  Jf "  in  plate  8  is 
from  the  *^  note  of  warning,"  the  second  from  No.  27,  the  third 
from  No.  8.  It  is  the  only  form  of  this  letter  that  I  find  in  any 
of  Cadet  Whittaker's  writings. 

Seventh.  This  takes  up  the  small  '^  tc^'s,"  on  these  I  make  no 
comment.    They  are  to  be  seen  in  the  fifth  line,  plate  2. 

Eighth.  The  small  letter  **  a."  I  give  those  from  ^^  the  note  of 
warning,"  compared  with  as  many  from  No.  27  on  plate  8.  On 
plate  4  I  give  all  these  from  the  *^  note  of  warning"  and  the  en- 
velope, six  in  number,  seven  from  No.  27,  and  twelve  frt)m  Whit-  ^ 
taker's  papers  used  in  the  case.  The  first  and  fourth  lines  are  from 
Whittaker;  the  second  from  the  "  note  of  warning,"  the  third  from 
No.  27.  In  both  cases  I  have  selected  letters  nearest  like  those 
in  the  original  document.  It  would  not  seem  very  difficult  to  say 
which  of  the  two,  No.  8  or  No.  27  wrote  the  second  row  of  letters 
in  this  plate.  And  yet  Mr.  Gayler  says :  "  In  conclusion,  I  have 
to  report  that  the  writing  of  No.  8  is  the  only  one  among  all  that 
I  have  examined  which  presented  points  of  resemblance  to  the 
Whittaker  note,  sufficiently  strong  and  numerous  to  warrant  me 
in  recommending  the  court  to  pursue  its  investigation  vigorously 
in  the  direction  of  No.  8."  In  view  of  the  four  lines  of  the  letter 
'*  a "  on  plate  4,  should  not  the  word  resemblance  read  non-r^ 
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semblanee,  «id  thas  the  conelasion  be  based  on  the  same  ground 
as  that  expressed  in  the  legal  publication  before  noticed.  Or  shall 
we  conclude  that  there  is  ^^  form  blindness  "  as  well  as  color 
blindness,  and  that  the  experts  thus  fitr  incur  no  responsibilitj 
for  their  opinions  ? 

I  proceed  next  to  notice  the  testimony  of  Expert  Southworth. 
While  attending  the  court  in  this  case,  there  was  put  in  my  hands 
some  fourteen  photographic  copies  of  writings,  which  were  design 
nated  as  No.  27,  as  £  have  before  noted  and  stated,  to  be  the  pro- 
duction of  some  one  of  the  cadets  at  West  Point.  These  are  the 
same  writings  with  which  comparisons  haye  already  been  made. 
On  page  162,  Criminal  Law  Magazine,  Mr.  Southworth  says: 
'^  I  have  no  doubt,  in  my  own  mind,  that  the  question  note  "  (mean- 
ing the  *'note  of  warning")  ^*  was  by  the  hand  that  wrote  Ko. 
27.!'  If  this  is  the  same  No.  27  from  which  I  have  taken  fo 
many  of  the  letters  in  my  plates,  it  will  be  seen  that  for  some 
reason  Mr.  Southworth  subsequently  testified  quite  differently 
upon  this  point,  for  he  says,  page  152,  Id.,  that  he  '^  had  been 
obliged  to  abandon  the  ground  taken  in  his  former  report."  This 
change  was  brought  about  by  the  means  of  some  new  papers  being 
brought  to  his  notice.  The  report  goes  on  further  to  say :  *^  With- 
out going  again  into  an  analysis  of  the  anonymous  note,  Mr.  South- 
worth  pointed  out  the  cross  of  both  the  capital  ^  ^'s'  and  the  two 
'/'s'  in  the  questioned  note  as  being  natural  and  belonging  to  the 
character,  &c.,  when  fully  made  out  by  the  same  hand."  If  we 
look  at  these  letters  on  plates  2  and  3,  we  shall  see  that  the 
method  of  crossing  these  letters  is  common  to  all  these  cases. 
Why  then  should  it  be  used  to  connect  the  "  note  of  warning"  with 
No.  8,  rather  than  with  No.  27  ?  Perhaps  -the  author  of  the 
paper  in  The  Criminal  Law  Magazine  may  be  able  to  tell  us 
also  what  he  means  by  the  following,  on  page  170 :  "  While  it 
is  the  commonest  thing  in  the  world  to  attempt  to  disguise  one's 
own  hand  by  writing  worse  than  he  is  able,  no  writer  can  follow 
models  that  are  unknown  to  him,  or  write  better  than  he  is  able." 
This  is  a  truism  which  no  one  will  be  so  rash  as  to  dispute. 

The  second  capital  ^^^S,"  on  plate  8,  is  made  on  the  same  prin- 
ciples as  that  of  the  first  from  the  "  note  of  warning ;"  the  next  two 
are  Whittaker's.  These,  with  the  other  letters  on  the  first  line  of 
this  plate,  have  been  commented  on  before.  The  first  letter'  '-B" 
on  the  second  line  is  from  the  '^ note  of  warning;"  the  second  two 
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are  from  No.  2T,  the  third  two  from  No.  8.  The  aeoond  two  ar^ 
exactly  like  the  first  in  principle,  and  only  differ  as  respects  the 
bending  of  the  first  limb  of  the  letter.  The  last  two  differ  from 
the  others  in  being  much  more  angular/ in  having  no  open  loops  in 
the  central  portion  of  the  last  limb,  and  in  being  comparatively  of 
an  awkward  form.  The  ^^T'*  has  been  fully  discussed  elsewhere. 
The  *'jP*'  is  given  to  show  the  corresponding  form  of  the  bottom 
loop  with  that  of  the  ^'F."  The  two  last  capitals  in  this  group 
show  a  contrast  as  to  the  top  loop  and  the  bottom  terminal  finish. 
There  are  seven  specimens  of  this  letter  «y '  on  plate  8,  line  5, 
one  from  the  ^'not^bf  warning/'  and  three  each  from  No.  27  and 
No.  8.  I  call  especial  attention  to  these  last  in  reference  to  the 
terminal  end.  This  elttb  $haped  end  is  very  common  with  Np. 
27  in  this  letter  and  other  analogous  letters — '^  g*'  for  illustration ; 
while  in  Whittaker*s  writing  I  have  never  found  it ;  and  when  he 
ends  off  his  letters  in  this  manner,  t.  €.,  with  the  shaft  bent  at -a 
right  angle,  the  end  is  poinUdj  as  seen  in  the  plate.  This  seems 
an  important  point,  for  while  it  connects  No.  27  with  the  *'  note 
of  warning,*'  it  as  surely  separates  No.  8  from  it. 

The  small  letters  ^*u"  and  *^un"  are  to  be  designated  as  they 
are  marked,  those  with  a  *  from  the  **note  of  warning,"  with  ''J" 
from  No.  27,  with  ''I"  from  No.  8.  The  bottom  curves  of  the 
last  limb  of  the  ^*  u"  in  the  first  two  are  remarkably  characteristic, 
while  no  such  broadening  or  elongation  of  this  curve  is  seen  any 
where  in  No.  8.  The  ^^n"  also  in  the  first  two  are  curiously 
•alike.  Nothings  of  the  kind  can  be  found  in  Whittaker's  writing. 
The  *next  line  is  made  up  of  the  letter  ^*a."  Their  origin  is 
indicated  by  the  characters  placed  over  them.  They  are  fully 
described  in  another  part  of  this  paper.  By  a  comparison  of 
these  letters  on  this  plate  (8)  we  shall  again  arrive,  I  think,  at  a 
full  confirmation  of  what  was  saicf  in  my  first  notice  of  this  letter.. 
The  letter  ^^d"  I  have  given  as  it  occurs  twice  in  this  form  in  the 
"  note  of  warning."  The  first  two  groups  are  certainly  alike,  each 
to  each,  as  are  those  in  the  last  group  to  those  in  the  second. 
The  "  n"  is  a  characteristic  form  of  No.  27.  I  have  never  found 
it  in  No.  8.  The  "tt^o"  and  "irt"'  are  given  as  they  are  found 
with  the  two  letters  connected  in  this  manner  in  No.  27.  It  was 
stated  on  the  trial  that  such  a  connection  of  these  letters  could  be 
nowhere  found  in  his  writings.  This  was  also  said  of^^ou*'  which 
is  se^n  in. the  last  line  of  plate  2.     The  group  marked  ^^J"  is 
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from  the  word  "  compounds"  in  one  of  the  photographs  of  No.  27, 
numbered  18.  It  is  from  a  paper  on  colors  and  *'The  Solar 
Spectrum."  The  last  line  in  this  plate  (3)  is  from  a  genuine 
address  on  a  letter  (not  from  the  Whittaker  papers)  and  an  imita- 
tion of  the  same  in  smaller  characters.  It  is  given  to  illustrate  to 
some  slight  extent  what  has  been  called  the  ''  rhythm  of  pressure*' 
in  handwriting.  It  will  be  noticed  in  the  first  or  genuine  signa- 
ture that  the  down  strokes  for  the  most  p&rt  swell  at  the  bottom, 
while  in  the  other  this  fact  has  been  evidently  overlooked.  This 
constitutes  the  main  difference  between  the  two  signatures.  It 
might  not  be  deemed  of  much  value  as  testimony  in  the  absence  of 
all  other  facts,  but  if  under  this  condition  we  could  obtain  a  good 
number  of  different  specimens  of  the  same  hand  and  should  find  this 
habit  to  be  constant  in  the  down  strokes  of  the  letters,  I  think  we 
should  be  warranted  in  placing  considerable  confidence  in  our  con- 
clusions. There  are  some  other  points  which  might  be  noticed, 
such  as  the  difference  in  the  middle  loops  of  the  '^^,'*  which  point 
in  a  different  direction  in  the  two  cases.  In  this  illustration  the 
expert  could  point  out  the  fiicts  in  the  case  as  I  have  noticed  in 
another  connection,  and  leave  the  jury  to  draw  their  own  conclu- 
sions without  any  guidance  from  him.  Under  such  conditions  the 
idea  of  the  expert  favoring  either  side  of  a  question  would  of 
course  be  incorrect.  He  would  simply  give  the  facts  in  the  case, 
as  would  the  surveyor  in  the  measurement  of  a  field,  or  the  archi- 
tect in  stating  the  number  and  size  of  the  rooms  in  a  building. 
And  even  better  than  these,  for  he  would  verify  his  facts  by  an 
actual  exhibition  of  them  before  the  jury. 

I  next  proceed  to  the  examination  of  plate  2.  A  part  of  the 
letters  on  this  plate  have  already  been  described.  The  first  line, 
"  Cadet  Whittaker,"  is  from  the  envelope  of  the  "  note  of  warn- 
ing." The  second  is  made  up  from  the  papers  of  No.  27.  The 
syllable  '^ade"  is  from  the  word  ''cadet"  in  one  of  these  papers. 
The  ''At"  and  '^tt"  with  the  single  letters  were  taken  from  the 
writing  of  No.  27.  They  were  drawn,  as  were  all  the  others, 
under  {he  microscope,  and  reduced  by  means  of  the  photographic 
process  to  their  present  size  and  copied  at  the  same  time  on  the 
wooden  block,  thus  giving  an  almost  perfect  representation  of  the 
originals.  If  we  compare  the  two  ''  (7«"  in  the  first  and  second 
signatures,  and  the  first  four  capital  ''(7«"  in  the  third  line,  and  the 
first  five  small  letters  '^  c"  in  the  fifth  line  we  can  hardly  escape  the 
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conclasion,  I  think,  that  they  all  belong  to  the  same  family,  that 
of  No.  27.  The  first ''  C7"  in  the  third  line,  the  last  three  in  the 
foarth,  and  the  last  four  in  the  fifth,  are  known  to  belong  to  one 
family,  that  is  they  are  Whittaker's  production.  To  which  of  the  ' 
families  do  the  two  forms  marked  with  a  *  which  are  duplicates  <>f 
each  other  belong  ?  The  two  capitals  ^^  IT,'*  marked  thus  *  are 
from  the  ^^  note  of  warning*'  and  the  envelope.  The  next  two  are 
from  No.  27.  The  last  two  from  Whittaker's  papers  No.  8.  As 
in  every  other  case  I  have  selected  letters  for  comparison  nearest 
in  form  to  those  of  the  same  kind  in  the  *^  note  of  warning.** 
The  signature  in  the  third  line  is  selected  on  the  same  principles. 
The  second  and  third  ''(*'  on  the  sixth  line  of  this  plate  are  at 
least  as  much  like*the  first  from  the  ''note  of  warning"  as  are  the 
two  marked  ''  I"  from  No.  8.  The  fourth  and  fifth  letter  '<&"  and 
''/"  on  this  line  have  been  before  noticed  on  account  of  their  simi- 
larity of  form,  so  that  either  would  serve  to  do  duty  as  one  and 
the  same  letter.  It  would  certainly  seem  as  if  they  must  have 
been  made  by  one  and  the  same  hand.  The  ^^xe**  on  the  seventh 
line  is  from  the  ''note  of  warning."  The  second  "rr^**  from  No. 
27  shows  a  similar  method  of  joining  this  letter  "2:"  to  the  suc- 
ceeding letter.  The  other  letters  "^"  with  their  connections  in 
this  plate,  four  in  number,  are  all  the  forms  of  this  letter  I  have 
found  in  Cadet  Whittaker's  writing.  It  would  seem  that  if  he 
had  used  the  form  seen  in  the  "  note  of  warning"  it  certainly 
must  have  occurred  at  least  once  in  the  numerous  documents  in 
his  handwriting  which  I  have  in  my  possession.  The  three  last 
letters  on  this  plate  show  some  marked  contrasts  of  form. 

On  plate  5  the  name  "  Whittaker"  occurs  three  times.  Two  of 
the  signatures  on  this  plate,  the  first  and  third,  are  from  Expert 
Hagen*s  plate,  given  as  fac-similes  of  Whittaker's  writing,  and 
used  as  evidence  in  the  last  trial.  The  second  is  from  the  "  note 
of  warning."  I  have  already  compared  the  letters  constituting  ' 
the  "note  of  warning"  with  similar  letters  from  Whittaker's 
own  papers.  These  examples,  as  well  as  those  constituting  the 
first  two  rows  in  this  plate,  are  given  as  illustrations  of  the 
"  standards"  on  which  Expert  Hagcn  based  his  conclusion  that  the 
person  who  wrote  No^  8  was  the  same  "  person  who  wrote  the 
contents  of  the  note  addressed  to  Cadet  Whittaker;"  and  this  in 
spite  of  the  fact  that  he  must  have  had  the  very  same  papers 
which  I  have  not^d  as  No.  27. 
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It  will  be  remembered  that  Expert  Gayler,  in  summing  up  bii 
testimony,  said :   *^  It  most  be  noted  that  the  knee  of  the  ^*  A*'  is 
less  sharp  at  the  top  than  No.  8  usually  makes  it."     This  distine^ 
tion  is  very  clearly  seen  here.     It  does  not  seem  to  have  been 
noticed  by  Mr.  Hagen,  or  at  least  to  have  been  thought  of  any 
value;  and  so  of  the  bottom  turn  of  *'A"  and  the  following  **t." 
Here  the  same  important  distinction  seems  to  exist.     Notice  also 
the  letters  '*  A**  and  ^^  A"  in  these  signatures.     To  say  nothing  of 
the  entire  difference  of  shape  in  the  last  letters;  in   the  first 
(Whittaker's)  the  ink  stroke  is  much  the  heavier  in  its  last  third, 
while  in  the  ''  note  of  warning*'  the  heaviest  part  of  the  letter  is 
where  the  up  line  crosses  the  shaft.     The  *'t"  is  also  separated 
from  the  *^t*'  in  the -second  example,  and  the  *'tV'  have  solid  tops 
in  both  cases,  while  in  the  **  note  of  warning"  one  has  an  open 
top.     There  is  also  a  very   marked  and  important  distinction 
in  the  crossing  of  these  letters.     In  the  one  the  initial  portion  of 
the  stroke  points  distinctly  upwards  and  the  terminal  portion 
downwards,  while  in  the  other  the  reverse  is  the  fact,  and  more- 
over, in  the  last  the  crossing  stroke  begins  heavy  and  grows 
lighter  at  the  terminal  end.     This  seems  to  be  universally  the  fact 
in  Cadet  Whittaker*s  writing,  whether  of  pen  or  pencil,  when  the 
crossing  line  is  made  as  a  single  unconnected  stroke,  as  seen  in 
these  two  cases,  while  in  the  writing  of  No.  27  the  analogy  of 
equal  thickness  of  stroke  is  everywhere  to  be  seen.     There  is  also 
a  marked  difference  between  the  terminal  letters  **^  r"  in  the  three 
signatures.     The.  general  aspect  of  the  two  hands,  as  seen  in  these 
chosen  examples,  is  quite  different.  .  I  do  not  allade  to  the  com- 
paritive  roughness  of  outline,  as  this  is  dependent  upon  the  fiict  of 
the  one  being  photographed  from  a  penciled  original,  while  the 
other  two  are  copies  from  Mr.  Hagen's  plates,  written  in  ink  as  I 
suppose.     Be  this  as  it  may,  he  has   chosen  to  give  them  as 
exhibits  on  which  his  conclusions  were  based,  as  I  have  noticed 
above.     It  would  seem,  from  this  view  of  the  subject,  that  one 
could  hardly  help  coming  to  the  conclusion  that  his  opinion  was 
based  upon  the  same  ground  as  that  of  the  other  witness  before 
mentioned,  that  No.  8  must  have  been  the  anthor  of  the  not^ 
in  question  on  account  of  its  being  writ^jen  in  a  hand  entirely 
different  from  his  usual  style. 

In  the  last  line  of  writing  on  this  page  is  shown  a  method  of 
presenting  facts  by  which  any  person,  however  innocent,  might  be 
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conTicted  of  any  crime  whatever,  involving  or  depending  npon 
such  facts  as  testimony.  The  letters  marked  with  a  star  are 
from  the  ^^  note  of  warning ;"  the  others  are  from  a  so-called  '^  fac- 
simile" of  this  note  given  in  the  Criminal  Law  Magazine,  pp. 
147,  148.  I  need  scarcely  call  attention  to  these  letters  to  show 
how  entirely  they  differ  from  those  they  claim  to  represent.  The 
'^  Cs*  for  illustration — what  a  caricature  it  is  of  the  original !  and 
of  the  others  it  would  seem  as  if  the  intention  was  in  thus  changing 
them  into  a  pointed  hand  to  bring  them  nearer  to  Whittaker*8, 
which  is  in  contrast  in  this  respect  to  the  disputed  note.  Here 
we  have  made  objective,  what  in  the  testimony  I  have  noticed  is 
clearly  subjective,  I  think,  and  which  is  based  in  part  upon  the 
inability  to  take  note  of  dilTerences  and  resemblances  of  form,  as  is 
the  case  of  some  persons  with  regard  to  color.  I  cannot  well 
understand  the  facts  under  consideration  in  any.  other  manner ; 
for  Mr.  Hagen's  **  fac-similes"  are  iairly  well  made,  while  these 
are,  as  we  see  them,  and  still  the  same  conclusions  have  been 
arrived  at  in  both  cases.  And  further,  these  so  obviously  ineor^ 
rect  conclusions  may  have  grown  out  of  the  want  of  a  proper 
arrangement  of  the  letters  thus  compared,  so  that  they  could  be 
seen  side  by  side  with  each  other.  In  the  comparison  of  hand- 
writing it  is  simply,  as  I  believe,  impossible  to  carry  in  the  mind 
to  any  great  extent  the  forms  of  letters,  so  as  to  distinguish  them 
from  each  other,  where  there  is  any  marked  similarity,  and  esp^ 
cially  if  these  diffierences  (which  is  very  liable  to  be  the  case  in 
attempted  forgeries  of  documents)  are  of  so  minute  a  character  as 
to  require  a  microscope  to  detect  them.  By  reproducing  the  mag- 
nified images,  and  placing  them  side  by  side,  this  difficulty  .may 
be  overcome.  On  page  166,  of  this  same  Criminal  Law  Maga- 
sine,  is  a  diagram  which,  with  the  alleged  facts  connected  with  it, 
I  proceed  to  notice  in  this  connection,  as  they  have  gone  out  to  the 
world  as  evidence  in  this  trial. 

The  diagram  is  made  to  represent  the  half  of  a  sheet  of  lettiEhr 
paper  which  has  been  divided  (torn)  into  three  pieces  for  certun 
specified  purposes ;  on  one  of  these  pieces  it  is  said  the  '^  note  of 
warning"  was  written,  while  the  other  two  were  used  for  purposes 
which  were  not  brought  under  my  notice  for  .examination.  If  the 
diagram  is  intended  to  convey  a  correct  idea  of  one  of  the  facts  in 
the  case,  t.  e.,  the  relative  size  of  the  different  pieces  of  paper 
which  constitute  the  entire  sheet,  it  fails  to  do  so,  as  it  entirely 

Vol.  XXX:.— S8 


498  EXPERT  TESTIMONY. 

misrepresents  the  matter  in  this  respect.  A  sheet  of  this  paper, 
as  I  measured  it,  contains,  as  is  the  fact  with  many  other  samples 
of  paper  of  this  form,  oyer  one  hundred  and  sixty  (160)  square 
inches  of  surface ;  a  half  sheet  some  eighty  (80)  square  inches. 
Now  the  ^*  note  of  warning"  is  represented  in  this  diagram  as  occu- 
pying more  than  one-third  of  the  area  of  the  half  sheet,  that  is  at 
least  thirty  square  inches.  The  *^  note  of  warning*'  itself  measures 
three  and  two-tenths  (3.2)  inches  by  two  and  six-tenths  (2.6) 
inches,  giving  an  area  of  eight  and  thirty-two  one  hundredths 
(8.32)  inches.  There  is  nothing  in  the  text  of  this  paper  to  show 
that  the  diagram  alluded  to  was  not  intended  to  correctly  represent 
the  original.  It  is,  therefore,  at  least  as  fair  to  say  of  it  that  it 
goes  as  far  in  this  direction  as  does  Mr.  Southworth's  testimony, 
which  was  based  upon  the  relation  of  facts  which  it  professes  in 
part  to  set  forth. 

Expert  Southworth  says  (Criminal  Law  Magazine,  pages 
165-6) :  *'  I  have  a  sheet  of  paper  from  which  the  paper  on  which 
the  anonymous  note  is  written  was  torn.  The  fact  is  easily  dis- 
cernible to  ordinary  vision  with  the  naked  eye."  Again.  "  The 
torn  edgesiof  the  paper  in  two  places,  the  ruling  and  the  machine 
cut  at  the  original  transverse  edge,  it  was  apparent  without  any 
microscope,  fitted  exactly." 

Here  are  three  facts  mentioned,  only  one  of  which,  nor  that, 
indeed,  necessarily,  goes  to  connect  Cadet  Whittaker  with  the 
authorship  of  the  ^^  note  of  warning."  The  fact  that  the  ruled 
lines  ^'fitted  "  could  not  well  help  to  be  so,  as  the  paper  was  the 
same  manufacture  as  is  used  by  the  other  cadets  at  West  Point, 
and  the  ^'machine  cut,"  if  it  means  anything,  goes  to  the  same 
end  of  showing  that  the  paper  was  of  the  same  manufacture  as 
that  in  the  hands  of  the  other  cadets,  and  that,  therefore,  not  one 
of  them  would  have  had  any  trouble  in  this  direction  in  producing 
the  note  in  question.  The  question  then  only  remains  :  did  the 
"  torn  edges  of  the  paper  fit  "  so  as  to  be  '^  easily  discernible  by 
the  ordinary  vision,"  or,  indeed,  was  there  any  proof  whatever  in 
this  respect,  that  they  fitted  at  all.  On  the  contrary,  did  not  the 
facts  in  this  connection  all  tend  to  show  that  no  such  union  as  is 
here  alleged  ever  existed?  I  certainly  examined  the  originals 
with  great  care,  both  with  the  unaided  eye  and  with  magnifiers, 
and  came  to  this  last  conclusion.  Further,  there  were  placed  in 
my  hands,  at  the  trial,  photographs  of  the  pieces  of  paper  in  juxta- 
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position  as  described  by  Expert  Soatbworth,  and  tbese  Tiewed 
by  the  unaided  eye  and  also  by  the  help  of  the  microscope,  fdlly 
confirmed  this  conclusion.  The  photographs  alluded  to  were 
^' South  worth's,  Diagram  0,  No.  8."  I  made  careful  drawings  of 
the  torn  edges  of  the  paper,  as  shown  by  these  photographs,  under 
the  microscope,  and  testified  on  them  at  the  trial.  Since  then  I 
have  gone  over  the  whole  ground  again,  and  hereby  exhibit  the 
results  in  plate  6.  The  first,  second,  third  and  fourth  diagrams  of 
plate  6  are  from  the  papers  described,  showing  the  value  of  Mr. 
Southworth's  statement,  where  he  says :  ^^  An  inserted  spot  (in- 
dentation) on  one  edge  has  its  corresponding  tooth  opposite.'*  The 
magnifying  power  in  these  cases  is  about  seven  diameters,  hence, 
one  of  these  strips  represent  the  length  of  half  an  inch  of  the 
edges  of  the  original  documents.  The  lower  diagram  (No.  8)  is 
from  the  '*  note  of  warning  "  (and  the  piece  of  paper  from  which 
it  was  divided,  as  testified  by  Mr.  Southworth.  It  was  copied 
from  the  photographs,  as  described  above.)  It  is  magnified  some 
five  diameters,  and  shows  about  three-fourths  of  an  inch  of  the 
torn  edges  of  the  paper.  The  remaining  three  diagrams  (5,  6.  7) 
are  from  actual  experiments  on  two  kinds  of  paper,  No.  5,  legal 
cap,  Nos.  6,  7,  linen  paper  torn  in  two  directions.  These  spepi- 
mens  were  torn  under  precisely  the  same  conditions  by  the  side  of 
a  metallic  plate ;  the  magnifying  power  was  the  same  as  in  the  first 
four  specimens.  It  will  be  seen  by  this,  I  think,  that  some  evidence 
of  the  fitting  of  the  torn  edges  of  paper  should  be  shown,  in  order 
to  render  such  testimony  of  any  value  in  the  courts.  There  is  a 
method  by  which  paper  can  be  torn  so  that  different  kinds  may  be 
made  to  fit  as  well  as  in  the  genuine  experiments  shown  in  dia- 
grams 5,  6,  7.  Hence,  in  the  absence  of  other  testimony  corres- 
ponding with  it,  such  fitting  of  edges  could  be  deemed  of  but  little 
value.  What  should  be  said  in  this  case  then  where  it  can  be 
shown  to  a  demonstration  that  the  edges  of  the  specimens  in 
question  could  not,  so  far  as  anything  can  be  deduced  from  the 
appearance,  have  ever  been  united  ? 

There  is  one  other  fact  which  I  proceed  to  mention  in  this  con- 
nection, as  it  relates  to  my  general  subject,  I  have  given  a 
plate  (plate  7)  illustrating  this  subject,  as  far  as  this  can  be  done 
by  means  of  an  engraving.  It  consists,  in  the  main,  in  the 
results  obtained  by  exposing,  at  the  same  time  and  under  the  same 
conditions  of  arrangement,  certain  substances  regarded  or  seen  as 
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similar,  to  the  photographic  process.  Thus,  white  paper, 
pieces  of  which  moanted  on  other  paper  the  plate  is  made,  ahcws 
not  only  diflferences  of  color  and  depth  of  shade,  as  seen  in  the 
engraving,  but  differences  of  texture  as  well.  It  is  also  a  fact 
that  paper  which  has  undergone  a  change  by  keeping,  so  as  to  become 
in  the  slightest  degree  yellow,  will  take  many  shades  deeper  than 
fresher  paper  of  the  same  kind.  And  so  ot  inks  used  in  ruling, 
&c.,  under  the  ordinary  photographic  process — e.  g,  yellow  or 
orange  lines^  as  seen  in  one  of  the  specimens  on  the  plate,  while 
light  blue  or  purple  will  show  but  faint,  if  at  all.  A  dark  or  deep 
blue  sometimes  shows  quite  distinctly  by  the  side  ot  a  fainter  blue. 

Now  if  all  these  conditions  should  obtain  in  a  given  case ;  if 
two  pieces  of  paper  should  be  arranged  side  by  side,  as  in  the  plate, 
and  the  resulting  photograph  in  the  one  should  be  darker  than  the 
other,  if  the  two  should  also  differ  in  color  so  that  one  should 
appear  of  a  reddish  grey  while  the  other  should  appear  of  a  blueish 
grey,  and,  moreover,  the  ruled  lines  in  the  one  case  should  appear 
quite  plain,  while  in  the  other  they  were  hardly  perceptible,  we 
might  feel  warranted,  I  think,  in  coming  to  the  conclusion  thai 
the  two  pieces  of  paper,  thus  compared,  never  belonged  to  one  and 
the  same  piece.  Now  this  is  precisely  the  fact  in  regard  to  the 
photographs  I  have  described  as  being  used  on  the  Whittaker  trial. 
Duplicates  of  these  photographs  lie  before  me  as  I  write,  on  one 
of  which  I  testified  at  that  trial.  I  remark  here  that  all  the 
documents  on  which  this  paper  is  founded,  with  the  exception  of 
the  original  note,  and  the  two  pieces  of  paper  said  to  be  torn  from 
the  same  sheet,  are  in  my  possession,  and  I  appeal  to  them  for  the 
substantial  correctness  of  all  of  my  statements. 

Next  comes  the  most  remarkable  piece  of  testimony  exhibited 
in  this  most  remarkable  trial,  and  perhaps  the  most  remarkable 
which  has  ever  been  known  in  any  court  since  such  institutions 
first  came  into  existence.  This  piecd  of  testimony  has  gone  out  to 
the  world  in  such  a  guise  as  to  have  been  frequently  cited  as 
unanswerable  proof  of  the  guilt  of  the  accused.  Its  character 
may  be  inferred,  perhaps,  from  the  fact  that  it  is  the  production  of 
the  last  witness  whose  testimony  I  have  examined,  viz..  Expert 
Southworth.  It  was  not  produced  on  the  first  trial.  Plate  8, 
embodies  as  far  as  may  be,  perhaps,  the  ideas  which  go  to  make  up 
this  piece  of  testimony.  This  plate  consists  of  a  fac-simile  copy 
of  the  '^note  of  warning,"   and   the  address  on   the  envelope, 
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together  with  other  writings  on  the  same  papers,  profesaod  to  be  aa 
brought  out  b;  Mr.  Southwortb  on  enlarged  photographs  of  these 
papers.  On  the  original  "  note  of  vaming  "  and  the  envelope,  no 
such  writing  could  be  seen  either  by  the  unaided  eye,  or  by  means 
of  the  microscope.  Neither  could  it  be  seen  on  photographs  of 
these  papers  which  were  made  of  the  same  size,  or  nearly  the  same 
size  aa  the  originals :  but  when  magnified  three  diameters,  that  is, 
nine  areas,  according  to  Expert  Southwortb,  this  underwriting  is 
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plainly  visible.  Now,  on  these  enlarged  photographs,  the  original 
writing  on  the  note  and  envelope  appears  nine  times  as  large  as  on 
these  papers  themselves,  while  this  underwriting  is  mainly  of  the 
same  size  on  these  enlarged  photographs  as  that  on  the  original 
papers  in  their  normal  size.  Thus,  the  original  letters,  as  seen  on 
these  photographs,  appear  of  gigantic  size  by  the  side  of  the  under- 
writing which  is  of  normal  size,  so,  that  when  Mr.  Southworth's 
tracing  is  reduced  to  its  original  size,  as  it  was  when  both  the 
underwriting  and  overwriting  was  made,  we  find  that  a  good  deal 
of  the  underwriting  is  microscopic  in  its  character.  Mr.  South- 
worth's  theory  is  that  Whittaker  practised  this  underwriting  as  a 
preparatory  exer-cise  previous  to  producing  the  note  and  envelope; 
that  this  underwriting  was  in  pencil,  as  was  the  note  ;  and  that  it 
was  rubbed  out,  and  afterwards  the  note  itself  written  on  the  same 
paper.  Had  so  foolish  a  scheme  as  this  been  put  into  execution, 
the  note  being  written  as  it  was  on  ruled  paper,  it  will  be  at  once 
inferred  that  in  the  operation  of  rubbing  out  the  pencil-marks,  the 
ruling  would  have  been  as  surely  obliterated.  This  was  found  to 
be  the  fact  by  repeated  experiments,  once  in  the  presence  of  the 
court  and  under  their  direction.  In  this  case  some  of  the  *'  West 
Point  paper"  (ruled)  was  taken  and  penciled  over  with  a  soft 
pencil,  to  the  extent  and  in  the  manner  directed  by  the  court. 
Next,  the  pencil-marks  were  removed  by  means  of  India  rubber, 
when  it  was  found  that  the  ruled  lines  had  also  disappeared.  These 
lines  were  intact  on  the  original  note,  and  also  show  as  I  have 
before  stated  on  the  photographs  made  from  this  note. 

The  above  facts  alone  would  seem  to  amount  to  a  demonstration 
that  this  whole  piece  of  testimony  was  but  the  production  of  the 
imagination.  If  such  hallucinations  are  to  be  received  at  all,  as 
testimony  in  any  court,  surely,  as  here  set  forth,  the  jury  would  be 
as  competent  to  arrive  at  a  conclusion  in  regard  to  it  as  the  expert 
witness,  whose  province  it  is  thus  to  state  it.  It  may  be  well  to 
notice  here  that  the  faculty  of  being  able  to  see,  or  imagine  the 
presence  of  letters  and  other  forms  on  irregularly  darkened  paper 
surfaces,  as  produced  by  the  photographic  process,  &c.,  is  common 
enough  as  I  have  found  by  actual  experiment.  In  the  present 
case,  I,  myself,  with  others,  could  trace  the  appearance  of  writings 
on  Mr.  Southworth's  photographs.  But  no  two  individuals,  when 
making  these  tracings  by  themselves,  would  see  the  same  letters, 
nor  would  they  seem  to  be  in  any  recognisable  hand.     In  some 
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Cftses  grotesque  irnkgea  would  appear,  mingled  with  formH  of  letters 
and  other  ohjecu.  The  strange  fact  in  the  matter  is,  that  an;  one 
should  have  once  thought  of  naing  this  "stuff,  of  which  dreams 
are  made,"  as  testimony  in  any  case. 

I  ought  perhaps  to  add,  as  a  further  illostration  of  this  matter, 
a  description  of  what  I  showed  on  the  trial,  e.  g.,  an  enlarged  photo- 
graph of  a  clean  piece  of  paper  of  a  slightly  yellowish  aspect,  on 
which  I  had  made  some  lioes  of  writing.  Of  course,  as  in  the 
photograph  of  the  "note  of  warning"  which  I  have  been  discussing, 
these  letters  appeared  enlarged  in  the  same  proportion  as  the  paper 
itself.  On  this  paper  I  myself,  as  well  as  several  other  persoDs  to 
whom  I  submitted  it,  could  trace  letters  and  various  other  forms 
precisely  as  we  could  do  on  Mr.  Sonthworth's  enlarged  photographs 
as  before  stated.  These  "imaginary"  letters  appeared,  as  in  his 
case,  of  the  normal  sise,  and  had  the  paper  with  the  genuine  and 
imaginary  writing  been  reduced  to  its  original  aiae  of  courae  this 
underwriting  would,  aa  shown  in  the  plate,  appear  of  a  diminUhed 
tiae,  as  must  have  been  the  fact  had  it  existed  on  the  paper  previous 
to  my  executing  the  "  lines  of  writing"  as  stated  above. 


Plate  9,  illustrates  the  fact  that  letters  written  in  pencil  may  be 
made  to  appear  quite  different  on  photographs  taken  before  and 
after  the  pencil  dust  has  been  moved  by  rubbing.  The  single  "p" 
in  the  group  is  a  magnified  reproduction  of  the  letter  in  the  word 
April  on  the  photograph  of  the  "note  of  warning"  furnished  me 
early  in  the  case,  as  I  have  mentioned  before.  The  other  "p"  a 
from  a  later  photograph  presented  to  the  court  by  the  judge  advo- 
cate as  showing  that  this  letter  was  of  different  form  from  my 
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representation  of  it.  It  is  an  exact  reproduction  of  this  letter  as 
Been  in  this  photograph,  a  copy  of  which  I  have  in  my  possession, 
it  being  the  one  on  which  I  testified.  All  the  letters  on  this  photo- 
graph, with  the  exception  of  this,  appear  as  clean  in  their  open 
spaces  as  does  the  ^*A"  in  this  plate.  This  fact  joined  with  the 
other  that  in  my  first  photograph  this  letter  is  thus  dean,  shows 
to  a  demonstration  that  this  letter  must  have  been  somehow  changed 
between  the  times  of  taking  the  two  photographs.  In  my  examina- 
tion of  the  original  note  I  could  clearly  see  that  this  letter  had 
been  rubbed  as  I  have  described.  And,  further,  under  the  micro- 
scope, even  on  the  photograph,  the  original  lines  can  be  distinctly 
seen  as  exhibited  in  the  plate.  I  do  not  know  that  this  fact  had 
much  bearing  on  the  case.  It  seemed  as  if  it  were  deemed  of 
importance  by  the  manner  in  which  it  was  presented  to  the  court. 
It  certainly  should  be  placed,  I  think,  in  the  same  category  as  all 
the  other  testimony  I  have  thus  far  examined  in  this  case. 

My  tenth  plate  is  made  to  show  how,  under  the  microscope  and 
in  the  hands  of  .a  skilful  engraver,  a  letter  may  be  so  copied  as  to 
represent  every  appreciable  fact  connected  with  it  with  the  excep- 
tion of  color.  Thus,  heavy  or  light  lines,  crossing  lines,  the  one 
under  or  over,  which  frequently  becomes  an  important  question 
in  these  cases,  and  other  facts  as  shown  in  my  plates.  The  three 
large  drawings  of  letters  in  this  plate  are  made  from  the  small 
one  under  the  microscope  on  three  separate  times.  They  have 
been  transferred  directly  on  the  wood  block,  and  are  in  the  true 
sense  of  the  term  actual  fac-similes  of  the  originals.  These  en- 
larged images  also  serve  to  show  how  under  the  microscope  every 
form  and  feature  of  a  letter,  however  small,  may  be  brought  out  and 
placed  in  a  condition,  as  I  have  before  said,  so  that  the  court  and 
jury  in  a  given  case  may  be  as  well  qualified  to  decide  the  value 
of  such  testimony  as  the  expert  himself  whose  province  it  is  thus 
to  present  .H. 

I  wish  to  acknowledge  here  the  care  and  skill  of  Messrs.  Baker 
k  Co.,  who  have  enabled  me  to  present  such  perfect  fac-similes  of 
my  original  illustrations. 

B.  U.  PiPBB. 
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RECENT    ENGLISH    DECISIONS. 
High  Court  of  JtisticBj  Chancery  Divition 

WILLIAMS  r.  WILLIAMS. 

A  man  <»niiDt  dispose  of  his  bodj  bj  will ;  it  is  the  executors'  dnty  to  buy  itp 
and  ther  have  the  right  to  possession  of  it  in  the  meantinw. 

Testator  gave  his  hodj  to  the  plaintiff,  who  was  not  an  execatriz,  and  gare  her 
directions  for  cremating  it.  The  relatives  would  not  permit  this,  and  with  the  ooa- 
sent  of  the  executors  buried  the  deceased,  he  being  a  Roman  Catholic,  in  the  ancoo- 
flccrated  part  of  a  cemetery.  Afterwards  the  plaintiff  applied  to  the  Home  Secretary 
for  a  license  to  remove  the  bodv,  which  was  given  on  the  understanding,  implied  from 
the  plaintiff's  letters,  that  the  huAj  was  not  to  be  cremated,  but  was  to  be  buried  in 
consecrated  ground.  The  plaintiff  took  up  the  body,  burnt  it,  and  then  brought  an 
action  Against  the  executors  to  recover  tlic  costs  of  so  doing :  Held;  that  she  could 
not  recover  ;  as  (1)  the  gift  of  the  body  was  bad  in  law  and  void  ;  (2)  the  removal 
of  the  body,  being  done  under  a  license  which  was  given  for  a  purpose  other  than 
that  for  which  it  was  used,  was  illegal ;  and  (3),  even  if  it  were  not  an  illegal  act, 
it  was,  at  all  events,  a  fraud  upon  the  license,  and  a  court  of  equity  would  not  en- 
tertain a  claim  arising  out  of  it. 

This  was  an  action  against  the  executors  and  residuary  legatees 
of  one  Gookenden,  to  recover  costs  incurred  by  the  plaintiff  in 
cremating  the  body  of  the  testator. 

The  testator  made  his  will  in  December  1868 ;  and  in  May  1874, 
he,  by  a  third  codicil,  appointed  the  defendants,  Williams  and  Da- 
venport, executors  and  trustees. 

By  a  fourth  codicil,  dated  April  12th  1875,  he  directed  that  three 
days  after  his  death,  or  as  soon  as  convenient,  his  body  should  be 
given  to  the  plaintiff,  to  be  dealt  with  by  her  as  he  had  directed  in 
a  letter  to  her.  He  then  gave  her  a  Wedgwood  vase,  to  be  used  for 
the  purpose  directed  by  the  letter,  and  directed  that  the  costs  in- 
curred by  her  in  performing  the  instructions  contained  in  the  letter 
should  be  paid  by  his  executors,  on  production  of  account  and 
vouchers,  within  three  months  after  his  death. 

The  letter  was  written  on  the  28th  of  March  1875,  and  con- 
tained instructions  as  to  the  burning  of  his  body  and  the  disposal 
of  the  ashes. 

The  testator  died  on  the  21st  of  December  1875 ;  on  the  23d 
he  was  buried  by  his  nearest  relatives,  of  whom  the  plaintiff  was 
not  one,  but  only  a  friend.  The  executors  concurred  in  and  were 
present  at  the  funeral.  The  plaintiff  protested  against  it,  but  to  no 
purpose,  and  she  was  present  at  it.  The  testator,  being  a  Roman 
Catholic,  was  buried  in  the  unconsecrated  part  of  the  Brompton 
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Cemetery,  but  the  grave  was  consecrated  according  to  the  rites  of 
that  church.  On  the  8d  of  March  1876,  the  plaintiff  wrote  to  the 
Home  Secretary,  telling  him  of  the  codicil  and  letter,  and  asking 
for  leave  to  remove  the  body  for  the  purpose  of  having  it  burnt  or 
placed  in  consecrated  ground.  In  answer  to  this  she  was  told  that 
permission  to  remove  the  body  for  cremation  at  that  time  after  burial 
oould  not  be  given,  but  was  asked  to  what  burial-ground  she  pro- 
posed to  remove  it.  In  answer  to  that  she  wrote,  saying  nothing 
more  about  cremation,  that  she  intended  to  take  the  body  to  a  cer- 
tain churchyard  in  Wales.  The  plaintiff  then  got  a  license,  under 
20  k  21  Vict.  c.  81,  to  remove  the  body  *^  from  the  grave  in  which 
it  is  interred  in  the  unconsecrated  portion  of  the  Brompton  Cem- 
etery." She  informed  the  executors  that  she  intended  to  cremate 
the  body  as  soon  as  she  could ;  but  she  did  not  actually  exhume  it 
till  March  1878,  when  she  sent  it  to  Milan,  and  had  it  burnt.  The 
ashes  were  sent  back  and  buried  in  consecrated  ground.  She  then 
demanded  payment  of  the  costs  of  thus  dealing  with  the  body,  8212., 
and,  on  being  refused,  brought  this  action. 

Higgin»y  Q.  C,  and  Laing^  for  the  plaintiff. — The  codicil  and 
the  letter  between  them  made  a  complete  disposition,  although  the 
letter  was  not  admitted  to  probate :  Quihafnpton  v.  Ooing^  24  W. 
R.  917 ;  Bizzey  v.  Fliyht,  Id.  957;  L.  R..  3  Ch.  D.  269.  [Kay, 
J. — Is  this  bequest  of  a  body  valid  ?  In  Reg.  v.  Sharpe^  5  W.  R. 
818,  7  Cox  C.  C.  214,  Mr.  Justice  Ekle  says  that  our  law  recog- 
nises no  property  in  a  body.]  It  seems  that  the  person  who  has 
possession  of  the  body  has  the  duty  of  burying  it :  Reg.  v.  Stewart^ 
12  Ad.  &  E.  778.  The  plaintiff  had  possession  by  virtue  of  the 
license ;  you  cannot  go  behind  that.  [Kay,  J. — It  is  the  duty  of 
the  executors  to  bury  the  deceased :  Williams  on  Executors,  8th 
ed.,  p.  972.  I  want  authority  to  show  that  a  contrary  disposition 
can  be  made.]  The  plaintiff  was  executrix  for  this  purpose.  The 
directions  were  not  against  public  law. 

W.  S.  Owens,  for  the  defendant,  Williams,  took  no  active  part 
in  the  action. 

Righjf  Q.  C,  and  Popham;  for  the  other  defendants. — The  exec- 
utors are  the  only  persons  who  have  any  right  to  the  possession  of 
the  body :  Reg.  v.  Fox,  2  Q.  B.  246.     These  directions  are  like 
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directions  to  keep  op  a  tombstone,  which  are  not  void :  Lloyd  r. 
Uoyd^  2  Sim.  (N.  S.)  255 ;  but  are  honorary  trusts  only :  I}awBon 
V.  Small^  22  W.  R.  514,  L.  R.,  18  Eq.  114.  There  is  no  positive 
law  as  to  the  illegality  of  cremating,  but  it  is  against  our  general 
law.     It  is  an  indictable  offence  to  take  up  a  body :  Rex  v.  Lynn^ 

2  T.  R.  733.  The  license  was  not  given  for  the  purpose  for  which 
it  was  osed. 

HigffinSy  in  reply. — Cremation  cannot  be  said  to  be  indecent  or 
offensive  to  morals,  as  in  Cripps'  Laws  of  the  Church  and  Clergy, 
5th  ed.,  p.  776,  it  is  spoken  of  as  an  ancient  and  widely  diffused 
mode  of  burial.  The  class  of  cases  referred  to  were  all  directed 
against  '^body  snatching:"  Russell  on  Crimes,  5th  ed.,  vol.  1,  pp. 
611-620.  The  sum  spent  in  carrying  out  the  testator's  wishes,  as 
we  considered  ourselves  bound  to  do,  is  not  too  much,  considering 
what  was  to  be  done,  and  the  value  of  the  estate :  Stag  v.  Punter^ 

3  Atk.  119.  Your  lordship  has  relieved  me  from  considering  the 
question  of  the  three  months*  limit  in  which  the  expenses  were  to 
be  demanded. 

Kat,  J. — It  is  clear  that  there  can  be  no  property  in  a  human 
corpse.  In  Jteg.  v.  Sharpe^  which  was  a  case  of  an  indictment  for 
digging  open  a  grave  and  removing  a  corpse  from  it,  the  defend- 
ant's family  were  Dissenters,  and  his  mother  was  buried  in  a  burial 
ground  of  that  sect,  but  his  father  being  recently  dead,  he  wished 
to  remove  his  mother's  remains  to  the  place  where  he  intended  to 
inter  his  father ;  he  then  got  leave  to  open  the  grave,  under  pre- 
tence of  wishing  to  see  whether  it  would  hold  his  father's  coffin, 
took  out  his  mother's  remains  and  carried  them  away.  The  court, 
though  it  gave  him  credit  for  having  acted  with  good  motives,  af- 
firmed the  conviction.  Mr.  Justice  Erle,  who  delivered  the  judg- 
ment, said  that  the  defendant  had  wrongfully  opened  the  grave,  as 
the  license  he  had  was  given  him  for  a  different  purpose  from  that 
for  which  he  had  used  it ;  and,  also,  ''  that  our  law  recognises  no 
property  in  a  body."  ' 

The  next  question  is,  What  is  the  duty  of  the  executors  as  to 
burial  ?  In  Williams  on  Executors,  at  p.  972,  it  is  stated  that  it 
is  their  duty  to  bury  the  dead  body  in  a  manner  suitable  to  the 
estate  which  the  testator  left  behind  him.  It  is  said  that  that  only 
means  that  they  are  responsible  as  to  the  expenses,  but  it  seems  to 
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me  to  mean  that  the  persons  who  are  responsible  for  the  actual  bur- 
ial of  the  body  are  prima  facie  the  executors. 

It  is,  moreover,  shown  by  Reg.  v.  Foz^  following  Reg.  v.  Scott^ 
reported  in  a  note  to  it,  where  a  peremptory  nia7idamu9  was  is^ed 
to  a  gaoler,  who  sought  to  retain  the  body  of  a  prisoner  until  cer- 
tain claims  he  had  against  him  were  satisfied,  ordering  him  to 
deliver  the  body  to  the  executors,  that  the  executors  have  the  right 
of  possession  and  custody  of  the  corpse  until  burial. 

It  follows  from  these  cases  that  a  man  cannot  dispose  of  his  body 
by  will.  I  asked  whether  there  was  any  authori^  contrary  to 
that,  and  I  have  been  referred  to  none.  Accordingly,  the  direction 
in  the  codicil  that  the  testator's  body  was  to  be  delivered  to  the 
plaintiff,  who  is  not  an  executrix,  is  bad  in  law  and  void.  She  had 
no  property  in  the  body,  and  could  not  have  enforced  delivery  of  it 
to  her. 

The  purpose  named  in  the  letter  cannot  make  the  gift  either  bet- 
ter or  worse,  but  it  was  confessedly  for  cremation,  and  a  question 
might  arise  whether  that  was  legal  according  to  the  law  of  this 
country.     That  question,  however,  I  shall  not  now  decide. 

There  are  still  two  other  questions,  the  answers  to  which  are 
equally  fatal  to  this  claim.  I  preface  my  remarks  upon  this  part 
of  the  case  by  saying  that  I  have  no  doubt  that  the  plaintiff  thought 
she  was  bound  to  carry  out  the  testator's  wishes,  and  I  absolve  her 
from  any  intention  to  act  illegally  or  centra  bono$  mores.  But  it 
seems  to  me  evident  from  the  letters  between  her  and  the  Home 
Office,  that  the  license  was  given,  not  for  the  purpose  of  cremation, 
but  on  the  understanding  conveyed  by  the  plaintiff's  letter,  that  it 
was  to  be  used  for  the  purpose  of  removing  the  body  to  consecrated 
ground.  Tet,  notwithstanding  that  representation,  the  plaintiff 
expre|sed  to  the  executors  her  intention  of  carrying  out,  and  did 
carry  out,  her  original  design  of  cremation.  I  have  no  hesitation 
in  saying  that  that  act  was  illegal,  and  if  the  Home  Secretary  had  ' 
known  sooner  of  the  plaintiff's  intention  he  would  have  prevented 
it  by  revoking  his  license,  as  he  did  when  it  was  too  late.  More- 
over, the  court  would  have  restrained  it  by  an  injunction,  if  the 
executors  had  applied  to  it  to  do  so.  It  has  also  been  argued  that 
it  was  a  misdemeanor,  but  I  need  not  decide  that  now. 

If  that  was  the  only  question,  it  would  prevent  the  plaintiff  from 
recovering  the  money.  But  even  supposing  the  act  was  not  an 
illegal  one,  could  any  one  come  to  a  court  of  equity  to  recover  ex- 
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penses  incurred  about  such  an  act  as  this,  an  act  ^hich  was,  in  feet, 
a  fraud  on  the  license?  Such  a  claim  could  not.be  entertained  for 
a  moment. 

This  action,  in  my  opinion,  feils  entirely  from  any  one  of  the 
reasons  which  I  have  given,  and  I,  therefore,  dismiss  it  with  costs. 

Action  dismissed. 


The  qucstiocs  involyed  in  thia  cue  mre 
both  novel  and  interesting.    The  case, 
so  far  as  relates  to  the  ri^t  of  a  person 
to  direct  the  disposal  of  his  body  after 
death,  appears  to  be  one  of  first  im- 
pression.    Cases  relating  to  conflicting 
claims  of  the  rights  of  custody  between 
different  relations,  after  borial,  are  not 
uncommon.     There  are  also  some  dicta 
in   this  country  which  would  seem  to 
recognise  the  right  of  a  person  to  pro- 
vide by  will  for  the  disposition  of  his 
body,  but  the  point  does  not  appear  to 
have  direc^tly  arisen  in  any  case,  and 
no  authorities  are  cited  to  sustain  such 
dicta.     Even  those  dicta  do  not  afford 
any  countenance  to  the  doctrine  that  the 
body  can  be  otherwise  disposed  of  than 
by  burial.     See   Pierce  v.  Swan   Point 
Cemetery f   10  R.  I.  227,  per  Potter, 
J. ;  Report  of  Hon.  Samuel  B.  Ruggles, 
3d  conclusion,  4  Bradf.  8ur.  503.     And 
see  Lowry  t.  Plitt^  16  Am.  Law  Reg. 
N.  S.   155  and  note.     Almost  witliout 
exception  the  authorities  lay  down  the 
rule,  as  stated  in  the  principal  case,  that 
there  can,  at  the  common  law,  be  no 
property  in  a  dead  body  :  2  Black.  Cora. 
429  ;  2  East  PL  Cr.,  ch.  16,  sect.  89  ; 
Guthrie  v.   Weaver ^  1  Mo.  App.    141, 
1 43 ;  Meagher  v.  Driscoll,  99  Mass.  2S4  ; 
The  Matter  of  the  Brick  Prethyterian 
Church,  3  Edw.  Ch.  155,  17  8  ;  Reg,  v. 
Sharpe,  1  Dears.  &  Bell  16'^;   s.  c.  7 
Cox  C.  C.  214.     There  can  be  no  pro- 
perty in  a  corpse  ;  and,  therefore,  steal- 
ing it  is  no  felony,  but  a  very  high  mis- 
demeanor.    In  the  case  of  Dr.  Handy- 
side,  where  trover  was  brought  against 
him  for  two  children  that  grew  together, 
Lord  Chief  Justice  Willes  held  that 


the  action  oonid  not  lie,  as  no  person 
had  any  property  in  corpses :  S  East  PI. 
Or.,  ch.  16,  sect.  S3. 

In  Pierce  v.  Swan  Ihint  Cemetery ,  10 
R.  L  227,  Potter,  J.,  said:  "That 
there  is  no  right  of  property  in  a  dead 
body,  using  the  word  in  its  ordinary 
sense,  may  well  be  admitted.  Yet  the 
burial  of  the  dead  is  a  subject  whidi  in- 
terests the  feelings  of  mankind  to  a  much 
greater  degree  tlian  many  matters  of 
actual  property.  There  is  a  duty  im- 
posed by  the  universal  feeling  of  man- 
kind to  be  discharged  by  some  one 
towards  the  dead  ;  a  duty,  and  we  may 
also  say  a  right,  to  protect  from  viola- 
tion ;  and  a  duty  on  the  part  of  others 
to  abstain  from  violation  ;  it  mav,  there- 
fore,  be  considered  as  n  sort  of  quaxi  pro- 
perty, and  it  would  be  discreditable  to 
any  system  of  law  not  to  provide  a 
remedy  in  such  a  case.  *  *  *  Bvt  the 
person  having  charge  </  it  cannot  be  con- 
sidered as  the  owner  of  it  in  any  sense 
whatever;  he  holds  it  as  a  sacred  trust 
for  the  benefit  of  nil  who  may  from 
family  or  friendship  have  an  interest  in 
it,  and  wc  think  that  a  court  of  equity 
may  well  regulate  it  as  such,  an^  chanf;:c 
the  custody,  if  improperly  managed.  So. 
in  the  case  of  custody  of  children,  cer- 
tain persons  are  pn'ma  facie  entitled  to 
their  custody,  yet  the  court  will  interfere 
to  regulate  it. 

"  We  think  these  analogies  furnish  a 
rule  for  such  a  case,  and  one  which  will 
probably  do  most  complete  justice,  as  the 
court  could  always  interfere  in  case  of 
improper  conduct,  e.  g.j  preventing  other 
relatives  from  visiting  the  place  for  the 
purpose  of  indulgence  of  feeling,  or  tcs- 


WILLIAMS  0.  WnjJAMS. 


518 


tifjring  their  respect  or  mifectioii  for  the 
deceased. " 

With  reference  to  the  same  fohject  the 
Hon.  Samnel  B.  Rugbies,  referee,  in  the 
Blatter  of   the  Widening  of  Beekman 
street,  4   Bradf.  Sar.  503»  9S9,  taid  : 
"  It  will  be  wen  that  moch  of  the  ap> 
parent  difBcnlty  of  this  tabject  arises 
from  a  fiilse  and  needless  assamptum  in 
holding  that  nothing   is   property  that 
has  not  a  pecnniarj  Talne.    The    real 
question  is  not  of  the  disposable  market 
▼aloe  of  a  corpse,  or  its  renuuns,  as  an 
article  of  traffic,  bat  it  is  of  tils  sooW 
ami  mherttU  right  to  ita  autodg,  m  order 
dteaaly  to  Imrjf  tt,  aad  sscsre  ita  ««£«- 
tnrbod   r^Mfs."    In  the  same  matter, 
among  other  condnsions,  he  laid  down 
the  roles,  '*  that  the  right  to  buy  a 
corpse  and  to  preserve  its  reoainsy  is  a 
legal  right  which  the  courts  of  law  will 
recognise  and  protect;''  and  **d)at  the 
right  to  protect  the  remains  indndes  the 
right    to    preserre    them    hj   separate 
borial,  and  to  select  the  place  of  sepnl- 
tnre,  and  to  change  it  at  pleasure/' 

In  the  case  of  Bogert  v.  The  City  of 
ImHanapoliB,    13  Ind.   134,  138,   FKm- 
xivs,  J.  (withoat  citing  any  aothoritj, 
and  not  speaking  for  the  court,  and 
the  point   not   being  necessary  to  the 
decision  of  the  case),   laid  *  down  the 
proposition    '*that   the    bodies  of  the 
dead  belong  to  the  sorriving  relatives,  in 
the  onlcr  of  inheritance,  as  property,  and 
that  tliej  have  the  right  to  dispose  of 
them  AS  such,  within  restrictions  nnalo- 
gons  to  those  by  which  the  disposition  of 
other  property  may  lie  rcgalatcd.     Tlicy 
cannot  be  permitted  to  create  a  nnisnnce 
by  them.'*     Thin  dictum  is,  however,  so 
contrary  to  the   natnrsl  sentiments  of 
human  nature,  and  so  entirely  opposed 
to  the  current  of  judicial  opinion  upon 
the  subject,  as  to  be  without  any  weight 
whatever.    In  Guthrie  v.  Weaver^  tu/fra, 
the  much  more  rational  rule  is  laid  down 
that    the  relatives    have  in   regard  to 
the  dead  body  only  the  right  of  inter- 
ment. 
Vol.  XXX.— 65 


A  creditor  cannot  legally  arrest  or 
detain  and  prevent  the  burial  of  the 
dead  body  of  his  debtor  until  his  debt  is 
paid :  Matthews  on  Executors  7S ; 
Jones  V.  A$klmr%kam^  4  East  465,  per 
Elueitbobocgh,  C.  J. ;  Reg,  v.  /bx,  i 
Q.  B.  246,  cited  by  the  court  in  the 
principal  case. 

It  is   the  duty  of  the  executor  or 
expected    administrator    to    bury    the 
deceased :  Hood  on  Exr's  34 ;  Wynkoop 
V.  Wynkoop,  42  Penn.  St  300.     And  a 
eoospiracy  to  prevent  a  burial  is  in- 
dictable   at   ooamion    law:    Hood   on 
Exr's    3ft;  Matthews  on  Exr's.  72; 
Rox  V.   Yotmg,  cited  in  2  Term  B.  784. 
The  absolute  duty  of  an  administrator 
to  bury  terintnates,  however,  with  the 
burial,    and    no   subseqaent   expenses 
woald  be  a  l^gal  charge  upon  tlM  estate 
of  the  decedent,  whether  solvent  or  ia- 
solvent:     Wgnkoop    v.     Wgnkoop^    42 
Penn.   St.  293.     So  naiversal   is  the 
right  of  sepulture,  that  the  common  hiw, 
as  it  seems,  casts  the  duty  of  providing 
it,  and  of  carrying  to  the  grave  the 
dead  body,  deeently  covered,  of  any  per- 
son dying  in  such  a  state  of  indigence  as 
to  leave  no  fimds  for  that  purpose,  upon 
the  person  under  whose  roof  the  death 

• 

takes  place;  for  such  person  cannot 
keep  the  body  unburied,  nor  do  any- 
thing which  prevents  Christian  burial ; 
he  can  not,  therefore,  cadt  it  out,  so  as 
to  expose  the  body  to  violation,  or  to 
offend  the  feelings  or  endanger  the 
health  of  the  living ;  and  for  the  same 
reason,  be  cannot  carry  the  dead  body 
uncovered  to  the  grave :  Reg.  v.  Sreir- 
artf  12  Ad.  &  El.  773,  per  Dcnm an,  C. 
J. ;  WynLoop  v.  Wynloop,  42  Pen.n  St. 
300,  per  Read,  J. 

It  being  conceded  that  there  can,  at 
the  conunon  law,  be  no  property  in  a 
dead  body,  in  the  ordinary  sense  of  the 
term,  but  only  a  quasi  property ;  or 
more  definitely,  a  "sound  and  inherent 
right  to  its  custody  in  order  decently  to 
bury  it,  and  secure  its  undisturbed  re- 
pose," the  question  arises  how  is  this 
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right  to  be  protected  f  Questions  hare 
not  aDfreqnently  arisen  respecting  the 
borial  place  of  the  dead,  and  nearly  all 
the  cases  ore  of  that  nature.  In  such 
cases  the  equitable  jurisdiction  of  the 
courts  has  usually  been  inroked.  See 
the  remarks  of  Potteb,  J.,  in  Pierce  v. 
Swan  Bill  Cemetery,  already  quoted.  In 
the  same  case  it  is  said  that,  in  such 
cases  ''no  common-law  action  could 
arail  much.  The  owner  of  the  lot 
might  hare  trespass  quare  dtmsum,  &c., 
but  he  could  only  recover  damages  in 
money.  He  might  hare  an  actio  of 
detinue  for  'the  body,  or  so  much  earth, 
&c.,  taken  away ;  or,  perhaps,  might 
have  replevin  ;  *  •*  ♦  but  it  is  easy  to 
see  that  neither  form  of  lotion  affords 
a  sufficient  remedy,  or  could,  with  any 
certainty,  restore  the  body  to  the  proper 
custody.  Equity  only  can  give  a  full 
and  complete  remedy,  and  we  think  the 
jurisdiction  is  fully  adequate  to  it."  It 
is  more  than  doubtful  whether  replevin 
or  detinue  will  lie.  See  Guthrie  v. 
Weaver,  1  Mo.  App.  141.  It  is  be- 
lieved tJiat  no  case  can  be  cited  directly 
holding  that  either  will  lie.  It  seems 
clear  that  trover  will  not  lie.  See  2 
East  P.  C,  ch.  16,  sect.  89,  tntpra. 
The  right  of  sepulture  in  England  is  a 
common-law  right,  but  the  mode  of 
burial  is  a  subject  of  ecclesiastical  cog- 
nisance :  Rex  V.  Coleridge,  S  B.  ft  Aid. 
809.  **It  is  to  be  observed  that  in 
every  sepulchre,  that  hath  a  monument, 


two  things  arc  lo  be  considered,  vis.: 
the  monument,  and  the  sepulture  or 
burial  of  the  dead.  The  burial  of  the 
cadaver  (that  is  caro  data  vermitnut),  [a 
cadendo}  is  nulliua  in  bonis,  and  belongs 
to  ecclesiastical  cognisance ;  but  as  to 
the  monument,  action  is  given  (as  hath 
been  said)  at  the  common  law  for  de- 
facing thereof.*'  See  3  Coke's  Inst.  S03. 

*'All  matrimonial  and  other  causes 
of  ecclesiastical  cognisance,  belonged 
originally  lo  the  temporal  courts  (vide 
the  case  of  Legitimation  and  Bastardy, 
Sir  J.  Davies's  Rep.  140,  and  his 
argument  in  the  case  of  Pi-a;munire,  id. 
273)  ;  and  when  the  spiritual  courts 
cease,  the  cognisance  of  such  causes 
would  seem,  as  of  course,  to  revert  back 
to  the  lay  tribunals."  Per  Kekt,  Ch., 
in  Wightman  v.  Wighman,  4  Johns.  Ch. 
343,  347.  As  we  have  no  ecclcfiastical 
courts  in  this  countr}",  burial  ri«rhis,  such 
as  arc  applicable  to  our  condition,  must, 
if  enforced  at  all,  be  enforced  by  tlie 
temporal  courts,  and,  as  already  state  I, 
courts  of  equity  are  the  only  ones  that 
can  give  full  and  complete  relief.  See, 
generally,  the  report  of  Mr.  Buggies, 
above  cited.  See  also  Fox  v.  Gordon^ 
1 1  Weekly  Notes  Cases  302. 

From  every  point  of  view  the  prin- 
cipal case  seems  founded  both  upon 
principle  and  autliority. 

Mabshall  D.  EwbUm 

Chicago. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Penmylvama. 
HUNTER  r.  MOUL. 

The  mere  acceptance  from  a  debtor  of  his  own  note  or  the  note  of  a  third  person, 
on  account  of  an  antecedent  debt,  is  not  a  payment  of  such  debt,  but  in  the  absence 
of  a  special  agreement  must  be  considered  as  conditional  payment  or  as  collateral 
•ecnrity. 

When  the  transfer  of  a  note  is  a  conditional  payment  it  is  necessary  to  inquire 
what  the  true  condition  was,  and  if  not  fulfilled  by  the  person  accepting  it  what  in- 
jury, if  any,  has  resulted  from  the  breach. 
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If  the  debtor  trttisler  the  nolo  by  delirery  oolj  without  endonement  he  it  not 
within  the  strict  rule  of  the  Uw  merchniit  reqairiug  notice  of  non-payment,  end  i» 
orIj  relicTcd  from  htn  original  indebtedness  bv  the  absence  of  such  notice,  so  far  at 
he  can  show  actual  damage  by  laches  of  the  creditor. 

The  fact  that  the  creditor  upon  non-payment  of  the  note,  accepted  from  the  maker 
in  lieu  thereof  a  draft,  which  was  snbsequeutly  alfo  protested,  will  not  relieve  the 
debtor  nnlefla  a  loss  resulted  to  him  by  reason  of  sneh  exchange. 


Appeal  from  a  judgment  entered  on  the  report  of  a  referee* 
The  important  facts  foand  by  him  are  sabstantially  these :  Hunter 
was  indebted  on  book  account  to  Moul  in  the  sum  of  some  f  1100  or 
$1200.  On  being  asked  for  payment,  he  replied  he  had  no  money, 
but  had  the  promise  of  a  note  of  $900  from  Camp  k  Randell,  pay- 
able in  four  months,  and  he  would  give  that  to  Moul  to  get  dis- 
counted and  use  the  money.  The  latter  answered  he  did  not  want 
the  note,  but  that  Hunter  should  get  it  discounted  and  give  him  the 
money.  To  this  Hunter  replied  that  he  was  a  stranger,  and  could 
not  get  it  discounted,  but  Moul  should  take  the  note  and  get'  it 
discounted,  and  he.  Hunter,  would  stand  for  it  and  see  it  was  paid. 
Moul  assented  to  this.  The  note  was  made  payable  to  him  and  sent 
to  him.  It  was  not  endorsed  by  Hunter.  Moul  had  it  discounted 
at  bank  and  received  the  proceeds.  When  it  matured,  it  was  pro- 
tested for  non-payment,  and  taken  up  by  Moul.  In  lieu  thereof, 
and  soon  thereafter,  Moul  took  from  Gamp  &  Randell  their  two 
drafts  of  $450  each,  payable  at  twenty  and  thirty  days  respectively, 
and  wrote  Hunter,  informing  him  of  the  fact,  but  received  no 
answer.  The  draft  first  falling  due  was  paid  at  maturity,  the  other 
was  protested  for  non-payment,  and  Moul  wrote  Hnnter,  informing 
him  thereof.  This  draft  remained  in  the  hands  of  Moul.  Treat- 
ing it  as  no  payment,  he  sought  to  recover  of  Hunter  on  the  orig- 
inal account,  a  sum  equal  to  the  amount  of  the  draft. 

The  contention  before  the  referee  was  whether  the  circumstances 
under  which  Moul  took  the  note,  or  his  subsequent  action  in  rela- 
tion thereto,  compelled  him  to  apply  it  as  a  payment  on  the  account 
against  Hunter.  There  was  no  express  agreement  to  accept  the 
note  as  payment,  nor  to  give  time  for  the  payment  of  the  account. 
The  referee  found  that  the  note  was  not  taken  by  Moul  as  absolute 
payment  of  so  much  of  the  indebtedness  of  Hnnter,  and  technically 
not  as  collateral  security  therefor,  but,  inasmuch  as  paper  so  held 
has  been  called  collateral  by  the  courts,  he  treated  it  as  such.  He 
further  found  Moul  was  guilty  of  no  negligence  in  failing  to  collect 
the  note,  and  that  he  did  not  so  convert  it  to  his  own  use  as  to  bar 
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his  right  to  recover  of  Hunter,  and  awarded  judgment  in  favor  of 
Moul,  from  which  judgment  Hunter  appealed. 

The  opinion  of  the  court  was  delivered  by 

Mercuk,  J. — The  mere  acceptance  from  a  debtor  of  his  own 
note,  or  the  note  of  a  third  person,  in  case  of  an  antecedent  indebt- 
edness, is  not  a  payment  of  the  indebtedness.  In  the  absence  of  a 
special  agreement,  it  must  be  considered  as  a  conditional  payment 
or  as  collateral  security.  The  debtor  continues  liable  for  his  own 
debt  in  the  event  of  a  failure  of  payment  of  i4ie  note  thus  given  or 
transferred :  Lea9  v.  Jamei,  10  S.  &  R.  307  ;  McGinn  v.  HolmeSy 
2  Watts  121 ;  Weakly  v.  Bell,  9  Id.  273  ;  Mclntyre  v.  Kennedy, 
6  Casey  448 ;  Brown  v.  ScoU^  1  P.  F.  Smith  357 ;  Logue  v. 
Waring  ^  Co.,  4  Norris  244. 

When  the  transfer  of  a  note  is  a  conditional  payment,  it  is .  ne- 
cessary to  inquire  what  the  true  condition  was,  and  if  not  fulfilled 
by  the  person  accepting  it,  what  injury,  if  any,  has  resulted  from 
the  breach.  The  cases  are  not  in  harmony  as  to  the  effect  of  a  fail- 
ure to  present  the  note  of  a  third  person,  and  give  notice  of  its 
dishonor,  when  no  injury  therefrom  has  resulted  to  the  debtor. 
We  shall  not  attempt  to  review  them,  but  refer  to  some  which  we 
think  correctly  rule  this  case.  Great  regard  must  be  had  to  the 
character  of  the  transaction.  If  the  debtor  endorse  the  note,  a 
more  stringent  rule  prevails  as  to  notice  than  if  he  transferred  it 
by  delivery  only.  When  the  guarantee  is  absolute,  that  a  specific 
act  shall  be  done  by  another,  it  was  said  in  Vinal  v.  Richard^on^ 
13  Allen  521,  demand  and  notice  need  not  be  averred,  although 
the  want  of  them  may  be  a  defence  on  the  ground  of  negligence 
to  the  extent  of  the  resulting  injury.  One  who  has  merely  guar- 
anteed it,  but  whose  name  is  not  on  the  bill  or  note,  is  not  in  gen- 
eral entitled  to  notice  of  non-payment :  Chitty  on  Bills  498.  So 
on  page  441,  it  is  further  said,  in  general  if  the  bill  or  note  be 
given  as  collateral  security,  and  the  party  delivering  it  were  no 
party  to  it,  either  by  endorsing  or  .transferring  it  by  delivery  when 
payable  to  bearer,  but  merely  caused  it  to  be  drawn  or  endorsed  or 
delivered  over  by  a  third  person  as  security,  or  has  merely  guaran- 
teed the  payment,  it  has  been  considered  that  he  is  not  within  the 
custom  of  merchants  an  endorser  or  party  to  it,  so  as  to  be  abso- 
lutely entitled  to  strict  regular  notice,  nor  discharged  from  his  lia- 
bilities by  the  neglect  of  the  holder  to  give  him  such  notice,  unless 
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he  can  show  by  express  evidence,  or  by  inference,  that  he  has  act- 
nally  sustained  loss  or  damage  by  the  omission.  The  reason  is, 
when  a  person  delivers  over  a  bill  to  another  without  endorsing  it, 
he  does  not  subject  himself  to  the  obligations  of  the  law  merchant, 
and  cannot  be  sued  on  the  bill.  As  he  does  not  subject  himself  to 
the  obligaiion,  he  is  not  entitled  to  the  advantages.  If  he  can 
prove  he  has  sustained  damages,  then  he  is  discharged  only  to  the 
extent  of  such  actual  damages :  Id.  The  guarantor  of  a  note  does 
not  stand  in  the  same  situation  as  parties  to  it.  His  obligation  is 
in  the  nature  of  an  insurance  of  the  debt,  and  there  is  no  need  of 
the  same  proof  to  charge  him  as  if  he  was  an  endorser.  The  ne- 
cessity of  demand  in  order  to  charge  the  endorser  of  a  bill  is  solely 
grounded  on  the  custom  of  merchants,  and  applies  only  to  actions 
against  the  endorser  on  the  bill  itself.  It  does^not  apply  when  the 
guarantor  is  not  an  endorser :  OM9  v.  Cannony  9  S.  &  R.  201 ; 
Overton  v.  Tacey^  14  Id.  811 ;  McLughan  v.  Bavard^  4  Watts 
308.  The  law  is  clearly  stated  in  2  Parsons  on  Bills  184,  where 
it  is  said  if  paper  be  transferred  by  delivery  only  as  security  for 
a  pre-existing  debt,  and  it  is  dishonored  while  in  the  hands  of  the 
transferee,  it  affects  in  no  way  the  debt  it  was  intended  to  secure. 
The  original  liability  remains  what  it  was,  and  upon  dishonor  of 
the  paper,  it  is  not  even  necessary  to  give  him  notice  thereof  as  an 
endorser,  but  the  debtor  may  show  in  defence  any  injury  he  has 
sustained  by  the  actual  laches  of  the  creditor.  Nor  does  the  fact 
that  the  collaterals  were  exchanged  for  other  securities,  which  were 
ultimately  found  worthless,  change  the  liability  unless  it  is  further 
shown  that  a  loss. resulted  to  the  owners  of  the  collaterals  by  reason 
of  such  exchange :  Girard  Fire  and  Marine  In$.  Co.  v.  MarVj 
10  Wright  504. 

The  name  of  the  plaintiff  in  error  was  neither  in  nor  on  the  note. 
It  was  not  payable  to  bearer.  He  was  in  no  sense  a  party  to  it. 
With,  a  view  that  the  proceeds  when  paid  should  discharge  an. 
amount  of  his  indebtedness  equal  thereto,  he  caused  it  to  be  made 
payable  to  his  creditor  and  put  into  his  hands.  Through  no  fault 
of  that  creditor  it  was  not  paid.  It  is  not  shown  that  it  could,  at 
any  time,  have  been  collected  of  the  makers.  The  acceptance  from 
the  makers  of  their  two  drafts  was  no  payment,  but  did  result  in 
the  payment  of  one-half  the  amount.  Having  sustained  no  loss  or 
damage  by  any  act  of  his  creditor,  the  plaintiff  in  error  has  no 
just  cause  of  complaint  at  being  still  held  liable  for  his  indebted* 
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ness.  The  creditor  was  not  obligetl  to  give  up  the  unpaid  draft 
before  bringing  this  suit.  It  is  not  shown  to  be  of  any  value,  but 
if  valuable  he  has  a  right  to  retain  all  the  securities  in  his  hands 
until  he  obtains  satisfaction  of  the  debt  due  him. 

Judgment  affirmed. 


The  i^neral  role  is  now  well  settled  in 
accordance  with  the  doctrine  announced 
in  the  particular  case,  that  the  taking  of 
a  note  of  the  debtor  or  of  a  third  person, 
is  not  payment  unless  it  is  so  agreed.  This 
principle  has  been  affirmed  in  most  of 
our  court?,  and  has  been  sustained  as  fol- 
lows :  U.  S.  Sup.  Court :    The  Kimball, 
3  Wall.  37  ;  P^er  v.  Beverly,  10  Pet. 
533.      Alabama:  MyatU  v.    Bell,    41 
Ala.  222  ;  Lee's  AdmW  v.  Fontaine,  10 
Id.    755  ;  sickling  v.    Brewer,    38  Id. 
685 ;   McCrary   v.    Carrington,    35    Id. 
6&8.     Arkansas  :  Brugman  t.  McGuire, 
32  Ark.  733.     California :  Ponce  v.  Mc 
Elvy,  47  Cal.   154.     Colorado:  Collins 
V.  Dawley,  4   Col.   138.     Connecticut: 
Dougal  t.  Cowles,  5  Day  516  ;  Davidson 
V.    Bridgeport,   8   Conn.   477 ;    Bill  v. 
P>rter,   9   Id.   31.     Florida:    May  v. 
Gamble,  14  Fla.  467.     Illinois  :  Arch- 
ibald V.  Argall,  53  III.  309  ;    White  v. 
Jones,  38  Id.  159  ;  Raybum  v.  Day,  27 
Id.  46.     Indiana :  Maxwell  r.  Day,  45 
Ind.  509  ;  Ritenour  r.  Mathews,  42  Id. 
7  ;  Jeffries  v.  Land*,  73  Id.  202.     Iowa : 
Farwell  v.  Grier,  38  Iowa  83 ;  Huse  v. 
Mc  Daniels,    33   Id.    406 ;    Kephart    v. 
Butcher,  17  Id.  240.    Kansas  :  Medberry 
T.  Soper,   1 7    Kans.    369 ;    Shepard  v. 
Allen,  16  Id.   182;  McCoy  v.   HaslUt, 
14    Id.    430.      Louisiana  :     Walton   y. 
Bemiss,  16  La.  140,  143.      Maryland  : 
Haines  v.  Pearce,  41   Md.  221  ;  Hoopes 
T.  Strasbnrger,  37  Id.  390.     Michigan : 
Gardner  v.  Gorham,  1  Doug.  507  ;  Hot- 
cJiin  T.  Secor,  8  Mich.  494.     Minnesota : 
Daly  V.  Piroetz,  20  Minn.  411  ;   Goenen 
V.  Sdiroeder,    18   Id.  66;    McArdle  v. 
McArdUy  12  Id.  98 ;  Keough  v.  McNiU, 
6  Id.  513.     Mississippi :    Wadlington  v. 
Covert,  51  Miss.  631  ;  Guion  v.  Dokerty, 
43  Id.  553,  554.     Missouri :  Leabo  v. 


Goode^  67  Mo.  126;  Howard  v.  Jones, 
33  Id.  583  ;  Appleion  v.  Ktnnon,  19  Id. 
637.  Nebraska:  y'oimg  v.  Hibbs,  5 
Neb.  433.     New  Hampshire  :  Ladd  y. 

Wiggin,  35  N.  H.  421,  426  ;  Randlet  r. 
Htrren,  20  Id.    102;   CVarZ:  v.  Drajter, 
19  Id.  423;  Smith  v.  5/«iVA,  27  Id.  244. 
New   ZQT^y.     Wildrick   v.    Swain,    34 
N.  J.  £q.  167  ;  Hutchinson  v.  ^cir/s- 
ire//er,     31    Id.    205;    Freeltotders     v. 
T/iomas,  20  Id.   41.     Ohio:    SutliJ' x, 
Atwood,    15   Ohio   St.   186,    198;    Mc- 
Naughten   y.  Ptrtridge,    1 1    Ohio   223, 
232.     Pennsylvania:    Leas    v.    James, 
10  S.  &  R.  307  ;  Afc^^um  y.  ^o/ineic,  2 
Walts  121  ;  Brmcu  v.  Scott,  51  Penn. 
St.  357  ;  League  v.  Waring,  85  Id.  244. 
Rhode  Island  :    Wheeler  y.  Schroeder,  4 
R.  I.  388.     South  Carolina  :  TT^omas  r. 
Kelly,  3  S.  C.  (N.  S.)  214;  Mars  r. 
Conner,  9  Id.   76 ;   Gardner  y.  Hust,  2 
Rich.    601.      Tennessee:    Andrews    y. 
German  National  Bank,  53  Tenn.  211, 
222  ;  Union  Bank  y.  iSmis^,  33  Id.  501, 
514.     Virginia:    Blair  x.     II  I'/son,  28 
Gratt.  165.     West  Virginia :  SiffpACTMon 
V.    Rice,   12  W.    Va.  575;    Dunlap  x. 
Slwnklin,     10    Id.    662.       Wisconsin: 
AuUman  v.  Jett,  42  Wis.  488  ;  Mattemm 
V.   Ellsworth,    33    Id.    488  ;    /bine  v. 
Voorhees,    26    Id.    522.      These    cases 
recognise    the    autliority   of    Clark    v. 
Mundal,    1    Salk.  124,  in  which   Lord 
Chief  Justice  Holt  declared   that  **a 
bill  shall  ncYer  go  in  discharge  of  a  pre- 
cedent debt,  except  it  be  pan  of  the  con- 
tract that  it  should  be  so." 

In  a  recent  case  in  Indiana,  the  dis- 
tinction  is  taken  between  a  promissory 
note  negotiable  by  the  law  merchant, 
and  one  not  negotiable.  And  it  is  held 
that  if  the  note  was  negotiable,  its  exe- 
cution and  delivery  roust  be  regarded  as 
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«  paTmcnt  of  the  prior  debt,  unless  there 
was  «n  mgreemcnt  to  the  contrarj.  If  it 
was  not  negotiable,  it  is  not  to  be  re- 
garded as  pavment  uulcia  so  Agreed  : 
KrutMinger  v.  Brown,  It  Reporter  395. 
In  New  York,  while  the  mle  is  that  the 
note  of  a  third  person  is  not  to  be  con- 
sidered as  pajment  unless  so  agreed  be- 
tween the  parties  (Board  of  Edueatum 
▼.  Fonda,  77  N.  Y.  350,  36S),  m  if  the 
creditor  receives  the  debtor's  own  paper, 
it  cannot  be  regarded  as  payment  of  the 
pre-existing  debt,  although  it  was  oz- 
presslj  agreed  that  it  should  be  so  con- 
sidered. The  reason  given  for  this  dis- 
tinction being  that,  in  the  latter  case, 
there  is  no  consideration  to  support  such 
a  promise  :  FrltbU  v.  Lamtdf  S I  Wend. 
45S  ;  Cole  v.  SackeiU  1  HiU  516  ;  Waf- 
deli  V.  JLuer,  5  Id.  449  ;  a.  c.  3  Denio 
410  ;  Eice  v.  Dewey,  54  Barb.  455. 

On  the  other  hand,  in  Maine,  Masi*- 
chusetts  and  in  Vermont,  the  courts  re- 
pudiating the  rule,  elsewhere  so  gener- 
ally recognised,  have  always  held  to  the 
theory  that  a  note  of  the  debtor  or  of  a 
third  pcr.son,  is  to  be  considered  as 
having  Itecn  taken  in  payment  of  a 
pre-existing  indebtedness,  unless  other- 
wise agreed  upon.  In  the  absence  of 
agreement  to  the  contrary,  it  is  prima 
facie  payment  of  the  indebtedness. 

Ifaine:  Sfrang  v.  Hirst,  61  Me.  9  ; 
Pains  V.  Dwinel,  53  Id.  53  ;  Gooding  r, 
Morgan,  37  Id.  419  ;  DescadUlaa  r. 
Harris,  8  Id.  298  ;  Vamttr  v.  Noble- 
borough,  2  Id.  121.  Massachusetts: 
Tkacher  v.  Dinsmore,  5  Masn.  299 ; 
Maneely  v.  He  Gee,  6  Id.  143  ;  Geodenow 
T.  Tyler,  7  Id.  36.  45  ;  Johnson  v.  John' 
son,  11  Id.  359,  362;  Fowler  r.  Bush, 
21  Pick.  230;  Ely  v.  James,  123  Mass. 
36.  Vermont:  Hutchins  v.  OlnOt,  4 
Vt.  549  ;  Torreyv.  Barter,  13  Id.  452  ; 
Farr  v.  Stevens,  26  Id.  299  ;  Collamer 
V.  Langdon,  29  Id.  32  ;  Wait  v.  Brtw- 
ster,  31  Id.  516. 

Bat  the  presumption  of  pairmcnt  is 
not  applicable  in  the  case  of  non-nego- 
tiable notes :  IhUton  v.  Kendridc,  12  lie. 


381 ;  Edrnend  r.  Caldwell,  15  Id.  840; 
BariUu  ▼.  Mayo,  33  Id.  518  ;  Grtm- 
wood  T.  Cwrtis,  4  Bifass.  93 ;  Howland  T* 
Coffin,  9  Pick.  54. 

It  is  to  be  noted,  too,  that  it  is  held  tha« 
if  a  negotiable  note  is  given  in  a  foreign 
state,  it  will  not  be  considered  as  having 
been  received  in  payment  of  the  original 
indebtedness,  unless  such  was  its  effect 
in  the  state  or  country  where  it  was 
given :  DaseadiUas  t.  Harris,  8  Me, 
898.  And  if  the  negotiable  paper  re- 
ceived is  not  binding  on  all  the  partief 
previously  lioble,  it  is  said  that  the  pre- 
sumption of  payment  may  be  considered 
as  repelled  :  Fowler  v.  Lndwig,  34  Id. 
455.  8o,  where  an  unaccepted  bill  of 
ezdiange  is  received,  it  is  not  considered . 
as  having  been  received  in  payment: 
Strasig  r.  Birai,  61  Id.  9.  And  in  s 
late  case  in  Vermont,  it  is  held  that  al- 
though the  reception  of  negotiable  paper 
Is  prima  facie  payment,  it  is  not  payment 
in  the  sense  of  extinguishing  the'  cred- 
itor's claim  upon  collateral  securities 
given  for  the  original  debt,  unless  it  waa 
so  agreed :  Finney  ▼.  KimpUm,  46  Vt. 
80. 

It  is  worthy  of  remark,  that  in  Auit' 
man  r.  Jett,  42  Wis.  488,  Mr.  Chief 
Justice  Ktav,  a  very  able  jurist,  con- 
sidered it  the  better  rule  to  hold  that  the 
taking  of  a  negotiable  note  should  be 
considered  as  prima  facie  payment,  al- 
though acquiescing  in  the  contrary  theory 
upon  the  principle  of  stare  decisis.  And 
it  must  be  conceded  that  the  reason  given 
by  Chief  Justice  Shaw  in  Massachu- 
setts, for  the  rule  there  maintained  is  not 
without  force.  That  reason  was  that  • 
it  was  equally  convenient  to  the  creditor 
to  sue  on  the  note  as  on  the  original  con- 
sideration, so  that  there  was  no  reason 
for  considering  the  original  simple  con- 
tract as  still  in  force.  That,  therefore, 
a  presumption  arose  that  it  was  intended 
the  note  should  be  deemed  a  satisfaction 
of  the  original  debt.  See  his  opinion  in 
Curtis  V.  Hubbard,  9  Met.  323.  The 
recent  decision  of  the  Supreme  Court 
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of  Indiana  in  Kruisinger  v.  Brown^ 
mprOf  seems  to  bring  the  courts  of  that 
state  into  line  with  those  of  Maine, 
Massachusetts  and  Ycrroont  on  this  sub- 
ject. 

It  is  agreed  upon  all  hands  that  fraudu- 
lent or  forged  negotiable  paper  will  not 
be  allowed  to  hare  the  effect  of  payment, 
although  it  was  originally  received  as 
payment.  The  fraud  practised  vitiates 
the  agreement  of  the  parties  to  treat  it 
as  payment,  or  the  presumption  of  the 
law  that  it  was  intended  to  be  received 
as  payment.  This  is  the  rule  in  Eng- 
land and  America:  Stednuin  v.  Gooch, 

I  Esp.  3 ;  Scholefidd  v.  Tempter,  4  l)e 
Gex  &  J.  429  ;  Ritter  v.  Sinfftnagter,  73 
Penn.  St.  400 ;  Emerine  v.  O'Brien^  36 
Ohio  St.  491,  496;  Hutching  v.  QlcuU, 
4  Yt.  549  ;  Wemet  v.  MUtfsquoi  Lime 
Co.f  46  Id.  458 ;  Wait  v.  BrewMter,  31 
Id.  516. 

It  is  also  agreed,  even  in  those  states 
where  the  delivery  of  a  promissory  note 
is  not  payment  unless  so  agreed,  that 
where  a  bond  is  given  for  a  contract 
debt,  the  debt  is  thereby  extinguished, 
the  former  being  a  higher  security  than 
the   latter :    McNaughten  v.  I^irtridge, 

I I  Ohio,  223,  332  ;  Bank  of  Misaoun 
V.  Tessont  1  Mo.  617  ;  Vaughn  v.  Lgnn^ 
9  Id.  770;  Settle  v.  Davidson,  7  Id. 
604  ;  Hdl  V.  Hopkins,  14  Id.  450. 

If,  instead  of  being  taken  as  payment 
the  negotiable  paper  is  transferred  as 
conditional  payment,  or  as  collateral  se- 
curity for  an  existing  debt,  a  subsequent 
recovery  on  such  debt  will  depend  on 
the  fact  whether  or  not  any  laches  lias , 
been  comimitted  with  regard  to  the 
transferred  securitv.     And  it  has  been 

m 

held  that,  where  a  draft  drawn  by  a 
third  person  is  endorsed  by  the  debtor, 
and  by  him  sent  to  the  creditor,  to  be 
applied  when  paid,  the  creditor  cannot 
sue  on  the  original  debt  if  he  neglects 
to  take  the  necessary  steps  to  hold  the 
debtor  liable  as  endorser  :  Jennison  v. 
Ihrker,  7  Midi.  355.  See  too,  Dayton 
r.  Trull,  23  Wend.  345  ;   Tobey  v.  Bar- 


ber, 5  Johns.  68  ;  Stnith  v.  Wilson,  An- 
drews  187,  228;    Chnmlterlyn  v.  D^a- 
rive,  2  Wils.  353  ;    Ward  v.  Evans,  2 
Ld.  Raym.  928.     Where  one  receives  a 
draft  as  conditional  payment,  the  duty 
devolves  on  the  creditor  of  doing  every- 
thing which  is  necessary  to  fix  the  lia- 
bility of  the  parties  :  Phoenix  Ins.  Co.  v. 
Alien,  1 1  Mich.  501  ;  Briggs  v.  I^rstms, 
39  Id.  400.     And   the  rule  is,  that  if 
the  creditor  receives  a  note  or   bill  as 
collateral,  and   loss  occurs   through  his 
laches,  he  must  make  it  good  :   Lee  v. 
Baldwin,  10  Ga.  208  ;  ^Trotter  v.  Crock- 
ett, 2  Porter  401  ;  /We//  v.  Henry,  27 
Ala.    612:    Russell  v.    Hest€r,   10   Id. 
585  ;  Damall  v.  Morehouse,  45  N.  Y. 
65;     Whitin  v.    Ihid  (Supreme   Court 
of  Rliode  Island),    II    Reporter   316; 
Waknnan  v.  Gowdy,  10  Bosw.  (N.  Y.) 
208;  Hoard  v.  Gamer,  10  X.  Y.  261  ; 
Slevin  V.  Morrow^  4    Ind.  425  ;    Lowh 
bertony.  Windom,  12  Minn.  232;  Lyon 
T.  Huntingdon  Bank,  12   S.  &  R.  61  ; 
Williams  v.  Ptice,  I  Sim.  &  Stn.  581  ; 
Ex  parte  Mure,  2  Cox  63.     See  Kiser 
T.  Ruddicky  8  Blackf.  384  ;  Lawrence  v. 
McCalmont,  2  How.  426.     It  is  his  duty 
to  make  demand  of   payment  and  to 
give    notice  of   dishonor :     Wadlington 
V.  Covert,  51  Miss.  631,  636.     But  it  is 
not  necessary  that  he  should  sue  on  it : 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  308 ; 
ArchiUdd  r.  Argall,  53  111.  309  ;  Rijdey 
V.  Greenleaf,  2  Vt.  129  :  Bank  of  I^na. 
v.  Ihtius,  10  Watts  148;    Wadlington  r. 
Covert,  supra.      In  a  recent  case  in  the 
United  States  Circuit  Court  (W.  D.  of 
Tennessee) ,  where  an  insurance  company 
had  taken  a  draft  in  payment  of  the  pre- 
mium, and  the  policy  contained  a  con- 
dition thai  it  should  be  void  if  tlie  draft 
was  not  paid  when  due  ,^*  without  notice 
to    any    party    or    parties     intere!<ted 
therein,"  it  was  held  that  the  company 
was  ncverthclens  hound  to  comply  with 
the  rnles  of  commercial  law  as  to  nego- 
tiable paper,  as  to  presentation  and  pay- 
ment :    Pendleton  ▼.  Knickerhocker  Life 
Ins.  Co.,  7  Fed.  Rep.  169.      But  it  is 
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Mid  that  proof  of  due  diligence  ii  noC 
pccctwry  if  fraud  wm  practiacd  on  the 
CTC<litor  by  false  reprecentationi  as  to 
the  M>lvcnc*r  of  tiic  maker.  Ac. :  Lake 
V.  aUdtrUi,  7  Ala.  955;  JJarUm  r. 
Scnht,  Minor  166  ;  Aaaee  t.  /%>pf,  1 
8tewart  290 ;  Ktttfle  Bemk  ▼.  SbaafA,  5 
Conn.  74. 

It  icems  to  be  ajirreed  that,  if  •  note 
of  a  third  penK>n  is  taken  in  absolute 
pajrincnt  of  a  pre-existing  debt,  it  is 
taken  free  from  ccitiitics:  Bfaj/btrrif  v, 
Atorrit,  69  Ala.  113 ;  Bametf  v.  Earle, 
1.1  Id.  106  ;  Bank  of  Mobile  v.  Hall, 
6  Id.  639  ;  Berirumd  r.  Barkman^  13 
Ark.  1 50 ;  Bank  of  Republic  v.  Car- 
rin^tom,  »  R.  I.  515  ;  CM  ▼.  Ihjfie,  7 
Id.  550 ;  May  v.  Qfumbg,  3  Bush  (Kj.) 
96  ;  Cecil  Bank  r.  Heald,  95  Md.  563 ; 
WUliamM  r.  Liule,  1 1  N.  H.  66  ;  Kingw- 
lamd  V.  /V^or,  33  Ohio  St.  19  ;  Reddick 
r.  JfmeM^  6  Ircd.  (N.  C.)  109  ;  Outkwitt 
▼.  Bnrter,  13  Mich.  533  ;  Walker  r. 
Geiuee,4  Whart.  252,  258;  Bardaley 
T.  De/p,  88  Pfenu.  St.  420 ;  Knox  r. 
Clifford,  38  Wis.  651  ;  il^Kiiwa  t. 
Brooks,  26  Vt.  574  ;  BuMtell  r.  Splater, 
47  Id.  273;  Emanuel  v.  ITAfttf,  34 
Miss.  56 ;  Stevenson  v.  Heyland,  1 1 
Minn.  198;  Conklin  v.  Tai/,  31  111. 
166 ;  /i*es  r.  Fcirm«rf  *  Bank^  2  AUcu 
236 ;  Blanchard  v.  Stevens,  3  Cush. 
162;  finf«A  v.  Scribner,  11  Conn.  388, 
403  ;  /?oW  r.  Cen/r-a/  ^oiiit,  2  Kelly 
(Ga.)  92 ;  Swifl  v.  Tjfson,  16  Peters  1 ; 
Brmcn  v.  Leavitt,  31  N.  Y.  113;  Al- 
laire V.  Hartdiorne^  21  N.  J.  L.  665. 
But  a  difference  of  opinion  exists  where 
the  note  is  taken  as  security  for  a  pre- 
existint;  debt.  It  has  been  held  in  some 
cases  that  the  holder  takes  free  from 
equities  wlicn  lie  receives  the  paper 
under  such  cirrnmstanccs  :  Goodman  v. 
Simonds,  20  How.  343 :  Gates  r.  ^Va- 
tional  Bank,  100  U.  S.  239  ;  Gibson  v. 
Conner,  3  Kelly  47  ;  Meadow  v.  Bird, 
22  Ga.  246 ;  Exchange  Bank  r.  Butner, 
60  Id.  654 ;  Best  v.  Crall,  23  Kuns. 
484 ;  Succession  af  DfAhonde,  21  La. 
Ann.  3 ;     Louisiana    Staie    Bank    ▼• 
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Gaiemtie,  21  Id.  555;  Giovanovich  ▼• 
Citizens'  Bank,  26  Id.  15;  Sackeit  v. 
Joknmm,  54  Cal.  107  ;  Davis  r.  Rusmll^ 
52  Id.  611  :  Frey  v.  C/i/fori  44  Id. 
342 ;  Cobb  r.  Do^,  7  R.  I.  550 ;  Al- 
fair«  T.  Hartskome,  supra.  On  the 
other  hand  there  are  many  cates  main* 
taining  a  contrary  theory,  among  which 
may  be  cited  the  following:  Bioifur  v. 
Keystone  Bank,  83  Penn.  St.  248  ;  Len- 
heim  ▼.  WUmarding,  55  Id.  73 ;  Kiri> 
Patrick  ▼.  Muirkead,  16  Id.  117,  123; 
I^rie  V.  Clark,  U  S.  ft  B.  377;  JMy  r. 
Jeursen,  33  Wifl.  402  :  Bowman  t.  Vom 
Kwren,  29  Id.  209 ;  Jenkins  ▼.  Sekayb^ 
14  Id.  1  ;  Prentice  r.  Zone,  2  Oratt^ 
962  ;  BrasMll  ▼.  Badbtt,  SI  Mc.  2O64 
BrvNa-s  r.  IfAibm,  7  S.  ft  M.  513; 
Roxhorougk  x.  Messick,  6  Ohio  St.  448  ; 
Alexander  ▼.  Springfield  Bank,  2  Met. 
(Ky.)  534;  Boyd  r.  fiedt,  29  Ala. 
703,  713  ;  Fenouille  ▼.  Hamilton,  85. U. 
319  ;  Andrews  v.  AfcCoy,  8  Id.  926 ; 
Bertrand  t.  Barkmtnn,  13  Ark.  150; 
/2m»  t.  Raitt,  17  N.  H.  116;  Bank  ▼. 
JTflif,  15  Id.  579;  Stalker  t.  3fcA>a- 
o/c/,  6  Hill  (N.  T.)  93  ;  Qiddington  ▼. 
Bay,  20  Johns.  644 ;  Jones  ▼.  Sufon,  6 
Wend.  589;  £br<  r.  iUaier,  12  Id. 
523;  Ruddick  v.  Zio^vf,  15  Iowa  441 ; 
Ryan  r.  CAev,  13  Id.*  589.  It  is  con- 
ceded, however,  that  if,  instead  of  being 
simply  received  as  a  security,  the  cred- 
itor has  been  induced  thereby  to  promise 
an  extension  of  time,  or  to.  relinquish 
some  advantage,  or,  if  a  new  considera- 
tion appears,  then  the  paper  is  held  free 
from  equities.  See  Washington  Bank  ▼. 
J^ncjn,  15  Iowa  58;  Statu  v.  Byers, 
17  Id.  303  5  Brush  v.  Scribner,  1 1  Conn.' 
388.  403;  Roxborough  v.  Messick,  6 
Ohio  St.  448  ;  Alexander  v.  Springfield 
Bank,  2  Met.  (Ky.)  534 ;  Gnstrofd  t. 
Davis,  31  Vt.  390;  Pgtrie  r.  Oark,  11 
S.  ft  R.  377,  388 ;  Rosenberger  v.  Bit- 
ting,  15  Pcnn.  St.  278  j  Bertrand  y, 
Barkman,  13  Ark.  150;  Boatman  ▼. 
Millison,  58  HI.  36  ;  Pavlette  t.  Brown^ 
40  Mo.  54 ;  Btrk  Bank  v.  Watson,  42 
N.  Y.  490.    So  where  the  collateral  baa 
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been  received  at  the  time  the  orii^inal 
debt  waa  contracted,  it  is  held  free  from 
equities :  Bmcman  v.  Van  Kuren,  29 
Wis.  219;  Munn  t.  McDonald,  10 
Watts  270  ;  Griswold  v.  Davis,  31  Vt. 
390;  Logan  v.  Smith,  62  Mo.  458. 
But  where  there  are  existing  equities, 
the  holder  of  the  collateral  can  only  re- 
cover upon  it  to  the  extent  of  his  origi- 


nal debt,  although  if  no  c«initics  existed 
he  would  be  permitted  to  rwovrr  the 
full  amount  of  the  collAtcnil,  liohlin*;  the 
excess  in  trust  for  liis  orijnnal  debtor : 
Allaire  v.  Hartsltorne,  21  N.  J.  L.  665; 
Adas  Dank  ▼.  Doifle,  9  R.  I.  76 ;  Bank 
T.  Hemngray,  34  Ohio  St.  381  ;  Ckico- 
pee  Bank  t.  Chapin,  8  Met.  40. 

Hekbt  Wade  Rogers. 


Circuit  Court y  Southern  Di$trict  of  New  York. 
ROSE  V.  STEPHENS  AND  CONDIT  TRANSPORTATION  COMPANY. 

In  a  suit  by  one  injured  by  the  explosion  of  a  boiler,  against  thp  owner  of  the 
boiler,  whose  servants  were  operating  it,  the  mere  fact  of  the  explonon  raises  a 
presiunption  of  negligence  on  the  part  of  the  owner,  even  though  he  occupied  no 
contract  relation  to  tlic  party  injured. 

In  such  case  the  burden  is  upon  the  owner  of  the  boiler  to  disprove  negligence. 

Motion  for  a  new  trial. 

This  was  an  action  by  John  C.  Rose  against  The  Stephens  and 
Condi t  Transportation  Company  to  recover  damages  for  personal 
injuries  caused  by  the  explosion  of  a  boiler.  On  the  trial  the  fol- 
lowing facts  appeared.  The  defendant  was  the  owner  of  the  steam- 
boat "  Magenta/*  and  in  March  1878  leased  her  to  D.  D.  Smith 
and  others  for  one  month,  at  a  specified  rental,  the  lessors  to  ap- 
point and  pay  the  engineer,  fireman  and  pilot,  and  the  lessees  to 
appoint  and  pay  the  other  officers  and  crew.  The  lessees  used  the 
boat  for  transporting  passengers  between  Haverstraw  and  New 
York,  and  on  one  of  the  trips  between  these  places,  on  March  23d 
1878,  the  boiler  exploded,  injuring  the  plaintiff  who  was  a  passen- 
ger. It  appeared  that  the  explosion  was  caused  by  the  corrosion 
of  the  iron  composing  a  sheet  of  the  steam  chimney.  It  also 
appeared  that  the  boiler  had  been  built  in  1873,  that  the  shell  of 
the  steam  chimney  had  been  thoroughly  examined  in  May  1877, 
when  it  was  found  in  excellent  condition  ;  that  in  June  1877  the 
boat  had  been  regularly  inspected  and  licensed  for  a  year  ;  that  in 
March  1878,  before  the  boat  was  allowed  to  go  out  the  engineer 
went  inside  the  boiler,  and  inside  of  the  steam  chimney  as  far  as 
he  could  and  found  no  signs  of  decay,  and  that  he  did  the  same 
thing  the  Sunday  before  the  explosion,  but  that  no  other  examina- 
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tion  was  made  of  the  boiler  or  steam  chimney  in  1878.  The  court 
charged  the  jury,  tn^t'raJia,  as  follows  :  ''The  plaintiff,  upon  this  issue 
of  negligence,  has  relied  to  a  considerable  extent  upon  the  presump- 
tion arising  from  the  fact  of  the  explosion,  and  I  have  intimated 
upon  the  trial  and  now  instruct  you  that  from  the  mere  fact  of  an 
explosion  it  is  competent  for  you  to  infer  as  a  proposition  of  fact 
that  there  was  negligence  in  the  management  of  the  boiler,  or  in 
some  defect  in  its  condition,  for  otherwise  a  pasualty  would  not  have 
occurred.  ♦  *  *  The  law  permits  the  jury  to  imply  from  the  mere 
fact  of  an  explosion  a  presumption  of  negligence."  The  court  fur- 
ther charged  that  this  presumption  must  be  **  met  and  repelled  by 
the  defendant  by  showing  that  it  occurred  from  causes  for  which 
the  defendant  was  not  responsible ;  that  it  arose  from  some  of 
those  inscrutable  causes  from  which  accidents  so  frequently  arise ; 
that  it  took  place  notwithstanding  the  exercise  of  all  due  care  and 
prudence  on  the  defendant's  part." 

The  verdict  was  for  plaintiff.     Defendant  moved  for  a  new  trial. 

Chauneey  Shaffer j  for  plaintiff. 

Butler^  Stillman  ^  Hubbard,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Wallace,  D.  J. — The  plaintiff  was  injured  by  the  explosion  of 
a  steam-boiler  which  was  being  used  by  the  defendant  to  propel  a 
vessel  chartered  by  the  defendant  to  others  to  be  used  for  the  trans- 
portation of  passengers  and  freight.  If  the  explosion  resulted 
either  from  the  carelessness  of  the  employees  of  the  defendant  in 
charge  of  the  boiler,  or  from  the  negligence  of  the  defendant  in 
sending  fbrth  an  unsafe  and  dangerous  boiler  to  be  used  where  human 
life  would  be  endangered  if  the  boiler  should  explode,  it  is  conceded 
the  defendant  was  liable.  It  is  contended,  however,  that  it  was 
error  to  instruct  the  jury  that  they  might  infer  such  negligence 
from  the  fact  of  the  explosion ;  and  it  is  argued  that  such  a  pre- 
sumption only  obtains  when  the  defendant  is  under  a  contract 
obligation  to  the  plaintiff,  as  in  the  case  of  a  common  carrier  or 
bailee.  Undoubtedly  the  presumption  has  been  more  frequently 
applied  in  cases  against  carriers  of  passengers  than  in  any  other 
class,  but  there  is  no  foundation  in  authority  or  in  reason  for  any 
such  limitation  of  the  rule  of  evidence.  The  presumption  originates 
from  the  nature  of  the  act,  not  from  the  nature  of  the  relations 
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between  the  parties.  It  is  indulged  as  a  legitimate  inference  when- 
ever the  occurrence  is  such  as,  in  the  ordinary  course  of  things, 
does  not  take  place  when  proper  care  is  exercised,  and  is  one  for 
which  the  defendant  is  responsible.  It  will  be  sufficient  to  cite 
two  cases  in  illustration  of  the  rule,  without  referring  to  other 
authorities. 

In  Scott  V.  London  and  St.  Catherine  Lock  Co,^  3  Hurlst.  &  G. 
596,  the  plaintiff,  as  he  was  passing  by  a  in(arehonse  of  the  defend- 
ant, was  injured  by  bags  of  sugar  falling  from  a  crane  by  which 
they  were  lowered  to  the  ground.  The  court  said  there  must  be 
reasonable  evidence  of  negligence ;  but  where  the  thing  is  .shown 
to  be  under  the  management  of  the  defendant  or  his  servants,  and 
the  accident  is  such  as,  in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care.  This  case  is 
cited,  with  approbation,  in  Transportation  Co.  v.  Downer^  11  Wall. 
129. 

In  Mullen  v.  St.  John^  57  N.  Y.  567,  the  plaintiff,  who  was 
upon  a  street  sidewalk,  was  injured  by  the  fall  of  an  unoccupied 
building  owned  by  defendant;  and  it  was  held  that,  from  the  hap- 
pening of  such  an  accident,  in  the  absence  of  explanatory  circum- 
stances, negligence  should  be  presumed  and  the  burden  cast  upon 
the  owner  to  disprove  it. 

In  the  present  case  the  boiler  which  exploded  was  in  the  control 
of  the  employees  of  the  defendant.  As  boilers  do  not  usually  ex- 
plode when  they  are  in  a  safe  condition,  and  are  properly  managed, 
the  inference  that  this  boiler  was  not  in  a  safe  condition,  or  was  not 
properly  managed,  was  justifiable,  and  the  instructions  to  the  jury 
were  correct. 

The  other  questions  which  are  presented  upon  the  motion  are  not 
sufficiently  serious  to  deserve  extended  comment.  The  instructions 
to  the  jury  must  be  considered  in  their  integrity,  and  not  in  iso- 
lated parts,  and  so  considered  present  the  law  of  the  case  fairly  and 
correctly.  The  evidence  amply  justified  the  jury  in  the  conclusion 
that  the  defendant  had  not  made  such  an  examination  of  the  boiler 
as  prudence  required,  preparatory  to  its  employment  for  the  season 
of  1878,  and  which,  if  made,  would  have  revealed  the  defect. 

The  verdict  undoubtedly  awarded  the  plaintiff  liberal  damages 
for  the  injuries  he  sustained,  but  it  is  very  difficult  to  meaaure  the 
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oorapensation  which  a  party  should  receive  for  such  acute  suffering 
as  the  plaintiff  experienced.  Certainly  the  verdict  is  not  so  obvi- 
ously extravagant  as  to  indicate  prejudice  or  partiality.  The  motion 
for  a  new  trial  is  denied. 


The  damft{^  caused  by  exploAions 
owe  their  orijnn  mainly  to  three  sources : 
1.  Steam  boilers.  S.  Blastinj;  rocks. 
3.  Exploffires  and  other  dangerous  sab- 
stances. 

In  the  case  of  bursting  of  steam  boil- 
ers, the  accepted  ground  of  liability  is 
actual  negligence  in  the  management  of 
the  boiler.  The  Supreme  Court  of  Penn- 
sylvania first  dereloped  this  idea.  Tlie 
facts  of  the  case  in  which  the  doctrine 
was  thus  asserted  were  these :  A  man 
drove  a  horse  to  defendant's  steam  grist 
mill  to  get  some  grist  which  he  had  left  to 
be  ground,  and  he  was  thus  lawfuUy  upon 
defendant's  premises,  and  was  just  as 
much  entitled  to  protection  there  as  if 
he  had  been  upon  his  own  premises. 
(See  for  mention  of  this  point  Loaee  ▼. 
Bmdhanan,  51  N.  Y.  476.)  While 
there,  the  steam-boiler  exploded  and 
killed  his  horse,  and  the  action  was 
brought  for  the  value  of  the  horse  ;  and 
it  was  held  that,  to  entitle  the  plaintiff 
to  recover,  he  was  bonnd  to  show  the 
want  of  ordinary  skill  and  prudence: 
Spencer  v.  Campbell^  d  W.  &  S.  33. 
Thift  position  is  approved  by  Mr.  Thomp- 
son in  his  admirable^  work  on  Nc<^H- 
genoe  (vol.  1,  p.  112),  in  which  he  says 
of  the  view  taken  of  the  management 
of  the  boiler  :  **  Whether  they  had  been 
negligent  in  using  it.  was  made  to  turn 
on  the  qucittion  whether  they  had  notice 
of  its  insuflSciency,  or,  what  was  the 
same  thing,  whether  the  circumstances 
were  «uch  that  they  were  liound  to  know 
it ;  and  it  wns  ruled,  with  obvious  pro- 
priety under  the  circumstances,  that  they 
could  not  shelter  thcmsclvc:*  from  res- 
ponsibility under  the  plea  that  they  were 
unacquainted  with  such  machinery  ;  that 
they  applied  to  a  competent  and  good 
mbdunist  for  the  machine,  paid  him  a 


sound  price  for  it,  and  that  he  repre- 
sented it  as  sufficient.  If  they  chose  to 
make  his  opinion  the  rule  of  their  con- 
duct, in  opposition  to  Che  evidence  of  their 
own  senses,  they  had  no  right  to  visit 
the  consequences  of  their  folly  upon  their 
customers." 

The  pith  of  this  early  Pennsylvania 
case  was  endorsed  and  extended  in  New 
York  in  the  noted  case  of  Loeet  v.  Bm- 
ehananf  decided  in  1873,  by  fSbc  Com- 
mission of  Appeals,  51  N.  Y.  476  ;  af- 
firming s.  c.  42  How.  Pr.  38.%  ;  revers- 
ing fl.  c.  61  Barb.  86.  There  Eabl, 
C,  delivering  the  opinion  of  the  conrt 
said,  in  comparing  the  two  cases :  "  I 
am  unable  to  see  how  that  case  diflters  in 
principle  from  the  one  at  bar.  To  sus- 
tain the  broad  claim  of  the  plaintiff,  it 
should  have  been  held  in  that  case  that 
the  owner  of  the  steam-boiler  was  abso- 
lutely liable,  irrespective  of  any  care, 
skill  or  diligence  on  his  part,  for  any 
damage  which  the  boiler,  by  its  explo- 
sion, occasioned  to  any  property  lawfully 
in  the  vicinity.  Within  the  rules  laid 
down  by  these  authorities  (referring  to  the 
cases  previously  reviewed),  the  defend- 
ants in  this  case  could  not,  without  proof 
of  negligence,  be  made  liable  for  injuries 
caused  to  the  persons  of  those  who  were 
near  at  the  time  of  the  explosion  ;  and 
it  would  be  quite  illogical  to  hold  them 
liable  for  injuries  to  property,  while  they 
were  not  liable  for  injuries  to  persons  by 
the  same  accident. 

The  action  in  which  this  view  was 
expressed,  was  brought  to  recover  dam- 
ages occasioned  by  the  explosion  of  a 
steam-boiler  at  the  mill  of  the  Saratoga 
Paper  Company.  The  fragments  were 
projcctc<l  and  thrown  on  to  the  plaintiffs 
premises  and  through  several  of  his 
buildings,  tliercby  injuring  and  damag- 
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ing  the  same  and  destroying  personal 
property  therein.  Besides  the  company, 
other  parties  were  made  defendants, 
some  on  the  ground  that  they  were  trus- 
tees, stockholders  and  agents  of  the  cor- 
poration, and  superintending  its  business 
OS  such,  and  hence  jointly  liable  wiih  it ; 
others  on  the  ground  that  they  were  the 
manufacturers  of  the  boiler,  and  made  it 
in  such  a  negligent  manner  that  the 
hoiicT  exploded. 

Upon  the  first  trial,  the  presiding 
judge  dismissed  the  action  as  against  the 
defendants  who  manufactured  the  boiler, 
and  held  that  the  other  defendants 
wera  liable  iiTespoctive  of  negligence, 
excluding  all  to  show  that  they  were  not 
guilty  of  negligence.  For  this  error, 
upon  appeal  to  the  general  term,  the 
judgment  was  reversed  and  new  trial 
granted,  the  court  holding  that  the  de- 
fendants could  be  made  liable  only  by 
proof  against  them  of  negligence.  Upon 
the  second  trial,  the  presiding  judge  held 
in  accordance  with  the  law  as  thus  laid 
down  by  the  General  Term,  and  upon  the 
question  of  negligence,  the  jury  decided 
iiL^ainst  the  Saratoga  Paper  Company, 
and  in  favor  of  the  other  defendants. 
The  plaintiff  claimed,  as  he  did  upon  the 
first  trial,  that  the  defendants  were  liable 
without  the  proof  of  any  negligence,  and 
requested  the  justice  so  to  rule  ;  and  the 
refusal  of  the  justice  so  to  rule  raised  the 
principal  question  considered  on  the  final 
appeal.  The  claim  on  the  part  of  the 
plaintiff  was,  that  the  casting  of  the 
boiler  upon  the  premises  by  the  explosion 
was  a  direct  trespass  upon  his  ri<;!:lit  to 
the  undisturbed  possession  and  occupa- 
tion of  his  premises,  and  that  the  defend- 
ants were  liable,  just  as  they  would  have 
been  for  any  other  wrongful  entry  and 
trespass  upon  his  premises. 

The  opinion  in  the  case  combated  this 
position  and  exhaustively  reviewed  the 
pertinont  authorities.  It  was  shown  that 
the  rnses  where  there  was  liabilitv  for  the 
ac'i  of  interference  itself,  irrespective  of 
iiei:Ilj;-cnce,  were  few  in  number  and  sub- 


ject to  important  exceptions.  Thus  the 
removal  of  the  support  of  adjoining  soil 
was  an  infringement  of  the  natural  right 
of  lateral  support  {Farrand  v.  AIar»haU^ 
21  Barb.  409)  ;  but  this  rule  must  un- 
doubtedly be  somewhat  modified  in  its 
application  to  cities  and  vi^f^:e8  CBad- 
cliff^B  Execuiors  v.  Mayor ^  ^-c,  ofBroek' 
lifn,  4  Comst.  203).  Blasting  of  rocks 
and  thereby  injuring  the  adjacent  free- 
hold, is  a  ground  for  liability,  though  no 
negligence  or  want  of  skill  was  shown, 
for  the  damage  was  the  necessary  and 
immediate  consequence  of  the  act  done 
(//ay  v.  The  Cokoes  Company,  2  Comst. 
159).  This,  however,  was  far'  from  an 
authority  for  holding  that  the  defendants, 
who  placed  a  steam-boiler  upon  their 
lands  and  operated  the  same  with  care 
and  skill,  should  be  liable  for  the  dam- 
ages caused  by  the  explosion  without  their 
fault  or  any  direct  or  immediate  act  of 
theirs.  The  subject  of  interference  with 
the  natural  flow  of  water,  to  the  preju- 
dice of  another  riparian  owner,  was  dis- 
cussed (as  considered  in  the  cases  of 
Bellinger  v.  The  New  York  Central  Rail- 
road Co.,  23  N.  Y.  47  ;  Pixley  v.  Clark, 
35  Id.  520,  and  Selden  v.  The  Delaware 
and  Hmhon  Canal  Co,,  24  Barb.  362), 
and  the  conclusion  reached  that  liability 
was  incurred,  as  by  a  nuisance,  irrespect- 
ive of  negligence,  unless  the  injurious 
work  wns  done  pursuant  to  legislative 
authority.  So  it  had  been  held  that  a 
party  had  no  riglit  to  operate  a  steam- 
engine  and  other  machinery  upon  his 
premises  so  as  to  cause  the  vibration  and 
shaking  of  plaintifTs  adjoining  buildings 
to  such  an  extent  as  to  endanger  and  in- 
jure them.  McKeon  v.  See,  4  Robt. 
459,  affirmed,  51  N.  Y.  300.  But  this 
case  was  decided  upon  the  law  of  nui- 
sance. The  decision  in  this  case  and  in 
scores  of  similar  ones  to  be  found  in  the 
books,  was  far  from  an  authority  that 
one  should  be  held  liable  for  the  acci- 
dental explosion  of  a  steam-boiler,  which 
was  in  no  sense  a  nuisance. 

After  distinguishing  the  law  as  to  wild 
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animals  and  trespass  upon  land,  the  dc* 
cision  continues  ;  '*  So,  too,  the  general 
rules  that  I  may  hare  the  exclnsiye  and 
andistarbe«l  use  and  poMesfion  of  my 
real  estate,  and  that  I  most  bo  use  my 
real  estate  as  not  to  injure  my  neighbor, 
are  much  modific<l  by  the  exigendet  of  the 
social  state.  We  must  have  factories, 
machinery,  dams,  canals  and  railroadi. 
Ther  are  demanded  by  the  manifold 
wants  of  mankind,  and  lay  at  the  basia 
of  all  our  civilisation.  If  I  have  any 
of  these  upon  my  lands,  and  they  are 
not  a  nuisance,  and  are  not  so  managed 
at  to  become  such,  I  am  not  retponsible 
for  any  damage  they  aoeidentally  and 
unavoidably  do  my  neighbor.  He  re- 
ceives his  compensation  by  the  general 
good  in  which  ho  shares,  and  the  right 
which  he  has  to  place  the  same  things 
upon  his  lands.*' 

The  opinion  admitted  that  a  contrary 
view  lias  been  entertained  in  Bnglaad, 
where  tlic  construction  of  a  reservoir 
which  flooded  adjacent  mines,  was  i^ 
garded  as  creating  liability  for  the 
damage  so  caused,  though  the  defendants 
were  not  personally  guilty  of  any  negli- 
gence ;  upon  the  broad  ground  that  one 
who,  for  his  own  purposes,  brings  upon 
his  land,  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  es- 
capes, must  keep  it  at  his  peril,  and  if 
he  docs  not  do  so,  is  prima  facie  answer- 
able for  all  the  damage  which  is  the 
natural  conse<iuence  of  its  escape.  This 
was  ruled  in  f1  ticker  v.  Pyfands,  Law 
Rep.,  1  Exfh.  265,  nflinned  Law  Hep., 
S  H.  L.  330  ;  and  followed  in  Smith  v. 
Fletcher f  Law  Rep.,  7  Exch.  305.  But 
it  was  in  direct  conflict  with  the  law  as 
settled  in  this  country  in  regard  to  mill- 
dams  and  reservoirs  (Ang.  on  Water- 
courses, sect.  336  ;  Lnpham  v.  Curtis^  5 
Vi.  371  ;  Tor///  V.  Cochell,  17  Cal.  97  ; 
Everett  v.  IlyHrnnUcy  ^.,  Co.,  93  Id. 
225;  Shretrnlmrjf  v.  SmiVA,  12  Cush. 
177  ;  Livingnton  v.  Adam»^  8  Cow.  175  ; 
Bailey  v.  The  Mayor,  ^r.,  of  New  York^ 
3  Hill  531  ;  s.  c.  2  Denio  433 ;  Pixiey 


V.  darky  35  N.  T.  520,  524  ;  Shefdem 
V.  Sherman,  42  Id.  484).  Opposed  to 
its  position  was  also  a  class  of  cases  in 
reference  to  damage  from  fire  communi- 
cated from  adjoining  premises  iCiark  v. 
Foot,  9  Johns.  422  ;  Tornieliot  v.  Aoss- 
brook,  11  Mete.  480;  Hiwde  v.  JDarim^ 
25  N.  Y.  544;  TeaU  v.  Barton,  40 
Barb.  139;  Cook  v.  The  Champlam 
Tnautportatiom  Co.,  1  Denio  91),  firom 
which  it  appeared  that  negligence  must 
be  shown.  The  same  rule  that  a  party 
exerdsing  adequate  skill  and  care  is  free 
from  liability  applied  to  injuries  to  the 
person  not  designedly  inflicted,  but  dna 
to  inevitable  accident  iDggtri  v.  Brad- 
ley,  8  Wend.  489 ;  Brawn  v.  Kendall, 
8  Cnsh.  292;  BiueU  v.  Booker^  18 
Ark.  309).  The  oondusion  was,  there- 
fore, reached  that  the  rule  is,  at  least  in 
this  country,  a  universal  one,  that  no 
one  can  be  made  liable  for  injuries  to 
the  person  or  property  of  another  widi- 
out  some  fault  or  negligence  on  his  part ; 
and  hence  that  the  defendants  were  not 
liable  for  the  damages  caused  by  the 
bursting  of  the  steam-boiler  on  their 
premises. 

Concerning  this  case  and  a  parallel 
one  in  New  Jersey,  it  has  been  re- 
marked :  *'  The  cases  of  Loeee  v.  Bto- 
r^aan  (cited  mtpra)  and  Manhall  v. 
iVelwood,  38  N.  J.  L.  339,  when 
the  same  conclusion  was  reached  upon 
similar  facts,  undoubtedly  proceed  upon 
the  true  ground.  Steam  has  come  into 
such  general  use  as  a  motive  power, 
not  only  in  the  operations  of  commerce 
and  manufactures,  but  even  in  those  of 
agriculture,  that  a  rule  of  law  making 
those  who  employ  it  insurers  of  the  safety 
of  others  against  damages  arising  from 
its  use  would  not  only  be  contrary  to  the 
analogies  of  the  law,  but  would  impose 
serious  restraints  upon  the  most  neces- 
sary and  beneficial  industries.  Both  the 
proprietor  of  machinery  propelled  by 
steam  and  the  engineer  in  charge  of  such 
machinery,  have  the  strongest  motives 
for  watching  over  its  safety.    The  pn^ 
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pertY  of  the  one  and  the  life  of  tiie  other 
depend  upon  constant  vigilance  in  this 
regard.  These  motives  will,  ordinarily, 
secure  that  degree  of  skill  and  attention 
which  the  safety  of  the  public  demands, 
witliout  the  aid  of  a  rule  making  the 
proprietor  liable,  in  any  event,  for 
damages  resulting  from  an  explosion  :'' 
1  Thomp.  Neg.  112. 

Marnhail  v.  Welwood,  referred  to  in 
these  comments,  was  decided  by  the  Su- 
preme Court  of  New  Jersey  in  1876. 
Beaslkt,  C.  J.,  there  criticised  the 
English  doctrine  m  to  the  bursting  of 
reservoirs,  the  principle  of  which,  if  ac- 
cepted, would,  he  declared,  rule  the  case 
before  the  court ;  **  for  water  is  no  more 
likely  to  escape  from  a  reservoir  and  do 
damage,  than  steam  from  a  boiler  ;  and, 
therefore,  if  he  who  collects  the  former 
force  upon  his  property,  and  seeks,  with 
care  and  skill,  to  keep  it  there,  is  an- 
swerable for  his  want  of  success,  so  is  he 
who,  under  similar  circumstances,  en- 
deavors to  deal  with  the  latter.  There 
is  nothing  unlawful  in  introducing  water 
into  a  properly  constructed  reservoir  on  a 
person's  own  land,  nor  in  raising  steam 
in  a  boiler  of  proper  quality  ;  neither  act, 
when  performed,  is  a  nuisance  per  se; 
and  the  inquiry  consequently  is,  whether 
in  the  doing  of  such  lawful  acts  the  party 
who  does  it  is  an  insurer  against  all  flaws 
in  the  apparatus  employed,  no  matter 
how  secret  or  unasccrtainable  by  the  use 
of  every  reasonable  test,  such  flaws  may 
be."  Af^er  criticising  the  supposed 
analogy  of  the  escape  of  cattle  and  show- 
ing the  cases  concerning  vaults  out  of  re- 
pair and  the  fumes  of  alkali  works  to  be 
covered  by  the  law  of  nuisances,  it  is 
Anally  said  :  '*  If  the  stenm-enginc  which 
did  the  mischief  in  the  present  case  had 
been  in  use  in  driving  a  train  of  cars  on 
a  railroad,  and  had  in  that  situation  ex- 
plofled,  and  had  inflicted  injuries  on 
travellers  or  bystanders,  it  could  not 
have  l)een  pretended  that  such  damage 
was  actionable,  in  the  absence  of  the  ele- 
ment   of   negligence    or    unskilfulncss. 


By  changing  the  pla(*e  of  the  accident  to 
private  property,  I  t-annot  agree  that  a 
diflercnt  rule  obrain;!." 

A  different  rule,  however,  at  least  to 
the  extent  of  holding  the  explosion  priwu 
Jacie  evidence  of  negligence,  was  adopted 
in  the  principal  case  and  also  in  Fay  ▼. 
Davidson,  13  Minn.  528.  In  both  cases 
the  ikct  that  the  boiler  of  a  steamboat  ex- 
ploded was  regarded  asof  itself  evidence 
of  negligence  suflicient  to  render  tlie  own- 
er of  the  boat  liable  for  resulting  injuries. 
Of  course,  there  were  stronger  grounds  for 
this  view  where  a  repealed  federal  stat- 
ute provided  that  in  such  cases  tlic  fact 
of  the  bursting  of  the  steamboat  boiler 
should  be  taken  as  full  pritua  facie  evi- 
dence to  charge  the  defendants  or  those 
in  his  employment  with  negligence: 
AfcMahon  v.  Davidson^  12  Minn.  357. 
But  the  general  current  of  authority  is 
as  previously  stated. 

As  to  the  parties  liable  for  such  ex- 
plosions, we  And  note  made  of  an  early 
English  case  where  a  steam-boiler  and 
engine  had  been  newly  set  up  in  a 
building  of  a  sugar  refinery.  The  de- 
fendant and  his  servants  (not  the  own- 
ers of  the  works)  were  experiment- 
ing with  the  apparatus  with  a  view  to 
perfect  a  process  for  refining  sugar. 
While  the  boiler  was  then  under  tlie 
matiagenient  of  these  parties  it  exploded, 
tearing  down  an  atljaeent  building.  Tlie 
disaster  was  due  to  mismanagement  on 
the  part  of  the  defendant's  servants  and 
to  a  defect  in  the  materials  of  which  the 
boiler  was  compoK*d.  It  was  held  that 
the  owner  of  the  ailjaccnt  building  might 
recover  damages,  that  the  action  was 
properly  brought  against  the  person  io 
charge  of  the  Imiler  at  the  time  of  the 
explosion,  and  that  it  was  not  necessary 
to  bring  it  against  the  owner  of  the 
building  in  which  the  Ixnler  was  :  fl'iUe 
V.  Hague,  2  Dow.  &  l{y.  33;  1  Th. 
Negligence  113.  The  New  York  Court 
of  Appeals  has  held  that  the  manufac- 
turer and  vendor  of  a  steam-boiler  is  not 
liable  to  a  person  other  than  the  vendee 
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ftir  damages  occasioned  by  its  exploding 
in  conscqncncc  of  its  Imvin^p  been  de- 
fectiTely  constrnctcd  :  Lnttee  t.  Ctute^  il 
K.  Y.  494.  This  opinion  baa  been  criti> 
ctsed  (I  Th.  Nejr.  133)  as  contrary  to 
previons  aathority  in    tbc   same  court 

{Thomas  ▼.  Wifichefter,  6  N.  Y.  397). 
The  same  commentator  characterises  it 
as  onsound  in  principle.    The  gromids 
for  this  dissent  are  thus  stated  :  "  Steam- 
boilers  are  hif^hlv  dangerous,  eren  when 
properly  constrnctcd ;  bm  when  defect- 
itcIt  constrnctcd f  nothing  is  more  pro- 
bable than  that  they  will  explode,  and 
that  the  explosion  will  kill  or  injure  in- 
nocent persons  and  destroy  adjacent  pro- 
perty.    The  ignorant  or  unskilful  COB- 
stmctioQ  of  such  a  dangerous  madrine 
is  a  degree  of  negligence  approaching 
the  grade  of  crime ;  and  damages  ought, 
it  should  seem,  to  be  giren  in  such  cases 
to  any  one  who  has  sustained  an  injury 
which  a  due  regard  for  the  lives  nod  pro- 
perty of  others  would  hare  prevented." 
To  the  siiroe  effect  are  remarks  in  Aflem 
T.  Tttlbot,  6  Pac.  C.  L:  J.  985,  where 
it  is  saifl :  **  The  Aet«  of  Congress  recog- 
nise a  stcflm-hoilcr  as  highly  dangerous. 
The  Supreme  Court  of  tlie  United  States 
also  recognises  it  as  highly  dangerous. 
And   it  seems    that   a  steam-boiler  in 
its  nature  is  imminently  dangerous— as 
much  so  ns  a  gun.".  The  questions  in- 
volved in  thi^  discussion  pcrtnin  to  dan- 
gerous  articles  generally,  and   will  be 
considered  Inter. 

In  tlie  eA9c  of  pcrmmal  injuries  caused 
by  bla5itin<;  of  rockjt,  it  has  been  laid 
down  that  blasting  rocks  in  a  public 
street,  even  in  the  prosecution  of  some 
public  work,  is  a  dangcrons  nuisance, 
for  whieh  an  action  lies  by  a  person 
thereby  injured  :  Ware  v.  St.  F\itU  Wa- 
ter Co.,  1  Dill.  465.  But  there  have 
been  caws  where  rceoverv  in  such  in- 
stances  hafl  been  denied,  though  not  for 
reasons  which  impair  the  force  of  the 
statement  just  made.  Thus  there  was 
a  failure  to  recover  where  an  action  was 
brought  AfTflinst  tbc  city  of  New  York  to 
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obtain  damages  for  the  death  of  plain- 
tifTa  child,  caused  by  employees  of  the 
defendant  blasting  rocks  in  a  street  of 
the  city.     It  seems  that  a  charge  from 
the  blast  threw  a  rock  through  a  window 
of  the  plaintiff's  house,  killing  the  child. 
A  judgment  was  rendered  for  the  plain- 
tiff, but  merely  on  technical  grounds; 
and  a  subsequent  judgment  (reported  in 
•  N.  Y.  122,)  was  rendered  in  favor  of 
the  defendant,  it  being  ruled  that  the 
city  was  not  liable  because  the  blasting 
was  done  by  an  independent  contractor. 
Regarding  the  proof  of  negligence  in 
such  cases,  the  court  of  first  resort  in  the 
same   state  baa  held,  where   suit  waa 
brought  by  a  person  injured  by  a  blaat, 
that  it  will  be  prima  fade  evidence  of 
negligence  to  show  that  ttie  person  en- 
gaged in  blasting  rocks  failed  to  take 
such   precautions  against  aocidenti  ai 
were  required  by  the  city  ordinances : 
Dmflw  V.  GaUagker,  •  Daly  494.     80 
the  highest  tribunal  in  that  jurisdictiofi 
has  passed  upon  the  degree  of  care  re- 
quired to  be  exercised  by  a  oorporatioD 
blasting  rocks  on  its  own  land.    It  wai 
held    evidence  of   negligence   that  no 
warning  that  a  blast  was  about  to  be 
fired  was  given  to  persons  passing  by 
over  the  land  of  the  corporation ;  and 
this  was  ruled  although  the  blasting  was 
done  in  a  quarry  forty  feet  below  the 
surface  of  the  ground  with  sand-blasts 
which  are  not  usually  dangerous  :  Dri»- 
coll  V.  Nfwarkf  ^.,  Co.,  37  N.  Y.  637. 
(As  to  the  ailmissihility  of  the  evidence 
of   practical  miners  as  experts  on  the 
quality  of  blasting  powder,  see  Stunodm 
V.   Idaho  Qtuirtz  Mining  Co.y  55  Cal. 
443.)   It  will  be  seen  that  though  a  high 
degree  of  care  is  exacted  from  persons 
engaged   in   blasting  rocks,  yet  where 
injuries  to  the  person  alone  result,  it  is 
not  pretended  that  there  is  any  liability 
irrespective   of   negligence.     This   has 
been  ruled,  however,  where  the  conse- 
quent injury  was  done  to  the  adjacent 
freehold  or  possession  of  another.     Thus 
in  Hag  v.   The  Cohoet   Co.,  2  Comst 
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159,  the  defendant,  a  corporation,  dag  a 
canal  upon  its  own  ground  for  the  pur- 
poses authorized  hy  its  charter.     In   so 
doing,  it  was  necessary  to  blast  rocks 
with    gunpowder,    and    the    fragments 
were  thrown    against   and  injured  the 
plaintifTs  dwelling,  upon  lands  adjoin- 
ing.    It  was  held  that  the  defendant  was 
liable  for  the  injury,  although  no  negli- 
gence or  want  of  skill  in  executing  the 
work  was  alleged  or  proved.      '*  This 
decision,"  says  the  court  in  the  before- 
recited  case  of  Losj^e  r.  Buchanan,  51 
N.  Y.  476,  *<  was  well  supported  by  the 
clearest  principles.     The  acts  of  the  de- 
fendant in  casting  the  rocks  upon  plain- 
tiff* s  premises  were  direct  and  immediate. 
The  damage  was   the  necessary  conse- 
quence of  just  what  the  defemlant  was 
doing,  and  it  was  just  as  much  liable  as 
if  it  had  caused  the  rocks  to  be  taken  by 
hand,  or  any  other  means,  and  tlirown 
directly  upon  plaintifTs  land."     Judge 
Gardiitek,  in   delivering  the  opinion, 
lays  down  broadly  the  principle  that 
*'  everv  individual  is  entitled  to  the  un- 
disturbed   poAsession  and  lawful  enjoy- 
ment of  his  own  property,"  citing  the 
maxim  sic  ntere  tuo,  &c.  ;  and  this  view 
has  been,  as  we  have  seen,  criticised  for 
overlooking  ^e  exceptions  to  the  nile. 
Pursuant  to  this  decision,  it  has  been  fur- 
ther iield  by  the  same  court  that,  evidence 
of  absence  of  negligence  in  such  cases  is  in- 
admissible, where  there  is  no  claim  for  ex- 
emplary damages:  Tretnain  v,  TTie  Cohoet 
Co.,  2  N.  Y.  163.     The  view  that  the 
exercise  of  ordinary  care  does  not  avoid 
liability  in  such  cases,  is  also  adopted  in 
Maryland  :  Scott  v.  Bay,  «  Md.  431.  On 
the  other  hand,  some  of  the  Now  Eng- 
land courts,  take  a  diametrically  opposite 
position,  and  hold  that  such  an  invasion 
of  another's  freehold  by  a  railway  com- 
pany constructing  its  road,  is  not  a  tort 
at  all.     But  this  is  held  because  there 
are  statutes  providing  for  compensation 
to  landowners  for  all  damages   arising 
from  the  building  of  such  roads  :  Dodge 
T.  County  Commissionergf  3  Mete.  380  ; 


Sabin  t.  Vermont,  jj-c.,  Railroad  Co.,  SS 
Vt.   363 ;     Whitehoase   v.   Androsniggm 
Railroad    Co.,  52    Mc.  208.     The   last 
case  holds  that  tori  will  lie  in  such  cases 
for    failure     to    remove    loose     stones 
scattered    upon    plaintifTs   land.      Re- 
garding  the   proof  required  where  in- 
jury is  done   to    houses    or   lands    by 
blasting   rocks,  and    the   parties   to  be 
sued,  see  Ilardrop  v.  Galiagher,  2   E. 
D.  Smith  523 ;  Gourdier  v.  Cormack,  2 
Id.  200 ;     UHek   v.  McCabe,    I    Hilt. 
251  ;    McCafferty  v.    Spuyten    Dnyrit, 
^.,    Railroad    Co.,    61    N.    Y.     178; 
Broiim  v.  Lent,  20  Vt.  529. 

Regarding  damages   caused    directly 
by  explosives,    the   leading  decision  is 
the  celebrated  nitro-glycerine  case  in  the 
Supreme  Court  of   the   United   States 
{Ihrrot    v.     Wells,    Fargo    ^    Co.,    15 
Wall.  524),  whidi  involve<1  the  liability 
of  a  carrier  of  that  destructive  com- 
pound.    A  firm  of  express-carriers  re- 
ceived and  transported  from  New  York 
to  San  Francisco  a  package  of  nitro-gly- 
oerine,  a  substance  then  little  known,  in 
ignorance  of  the  name  and  character  of 
its   contents,   and  without    negligence. 
The  package  having  leaked  on  the  voy- 
age, it  was  examined  when  it  was  re- 
ceired    at  the  carrier's   warehouse    in 
San  Francisco.     An  agent  and  servant 
of  the  express  company,  together  with  a 
representative  of  the  steamship  company 
which  had  transported  it  for  them,  pro- 
ceeded  in  the  usual   manner,   and    in 
ignorance  of  the  character  of  the  con- 
tents of  the  package,  to*  open  it  for  the 
purpose  of  ascertaining  the  cause  of  the 
leakage.     While  they  were  doing  this, 
it  exploded,  killing  all  persons  present, 
destroying  the  building  in  which  it  was, 
and  greatly  damaging  other  buildings. 
It  was  held   that  the  carriers  were  not 
liable  to  pay  damages  for  the  property 
thus  destroyed,  except  as  to  that  occu- 
pied by  them  as  tenants  under  a  lease, 
as  to  which  they  admitted  a  liability  as 
for  waste.     It  had  been  contended  that 
the    defendants  were    chargeable   with 


BOSS  9.  8TEPHSN8  4  COIVDIT  TBAH8P.  GO. 


581 


nodoe  of  the  ebavader  and  propardaa 
of  the  merchoiMliae  in  their  pomeiiion, 
end  of  the  proper  mode  of  handling  and 
dealing  with  it,  and  were  oonieqnenUy 
goilty  of  neglip-Mice  in  receiving,  intn^ 
dndng  and  handling  the  hoz  containing 
the  nitro-fdTcerine.    But  Justice  Fibld, 
who  deliTered  the  opinion  of  the  ooort, 
faid :     *'  If  express-carriers    are    thoa 
chaigeable  with  notice  of  the  contents 
of  packages  carried  bj  them,  thej  mmi 
have  the  right  to  refuse  to  receire  pack- 
ages offered  for  carriage  without  knowl- 
edge of   their  contents.     It  would,  in 
that  case,  be  unreasonable  to  require 
them  to  accept,  as  conclnsiTe  in  cTety 
instancy,  the  infwmation  given  by  tfaa 
owner.    Thej  must  bo  at  liberty,  when- 
erer    in    doubt,  to    require,  for   their 
satisfaction,  an  inspection  eren  of  tfaa 
contents,  as  a  condition  of  carrying  the 
packages.    This  doctrine  would  be  at- 
tended, in  practice,  with  great  incon- 
venionee,  and  would  seldom  lead  to  any 
good.      Fortunately  the  law  is  not  lo 
unreasonable.     It  does  not  exact  any 
such  knowledge  on  the  part  of  the  car- 
rier, nor  permit  him,  in  cases  free  from 
suspicion,  to  require  information  as  to 
the  contents  of  the  packages  offered,  as  a 
condition  of  carriring  them."     To  this 
effect  are  dteil  Croveh  ▼.  LomAm  fr  North" 
Western   Railway  Ox,  14   C  B;  291, 
and  Brass  r.  Maitland.  6  Bl.  ft  Bl.  485. 
The  opinion  then  proceeds:  "The  de- 
fendants, being  ignorant  of  the  contents 
of  the  case,  received    in   the   regular 
course  of  their  business,  were  not  guilty 
of   negligence    in    introducing    it  into 
their  place  of  business,  and  handling  it 
in  the  same  manner  as  other  packages 
of  similar    outward    appearance   were 
usuallv  handleiK**     An  illustration  of  a 
conflrmatonr  character  was  taken  from 
tlic  case  of  Pierce  t.  Yf^nsor,  2  Cliffl  18, 
where  the  charterer  of  a  ship  was  held 
not   liable    for    the   results    of   taking 
niastio,  nil  article  new  in  commerce,  as 
freight,  though  it  was  so  affected  by  the 
▼oyage  that  it  injured  other  parts  of  the 


caiigo  in  contact  with  it.    FinaUy,  the 
case  before  the  court  was  regarded  as 
one  of  unavoidable  accident,  for  the  con- 
sequences of  which  the  defendants  were 
not  responsible.    The  shipper  of  dan- 
gerous articles  is,  however,  liable  where 
they  explode  and  cause  injury,  if  he  has 
not  taken  proper  care  to  prevent  their 
delivery  without  notice  of  their  clinracter. 
This  is  illustrated  by  tlie  case  where  two 
substances,  prepared  by  different  manu- 
facturers,  which   were    generally  used 
togctlier,    wer»  dangerously  explosive 
in  combination.    A  customer  sent  sepa- 
rate orders  lo  each  manufacturer  for 
quantities  of  the  respective  substances, 
to  be  forwarded  to  him  by  a  certain 
common  carrier.     He  further  directed 
one  of  the  manufacturers  to  make  tfaa 
substance  which  he  was  to  furnish  of 
greater   explosive   power   than  usual* 
The  orders  were  filled,  and   .the  sub- 
stances delivered  in  apparently  harmless 
pM^ages  to  the  carrier,  by  the  manu- 
facturers.    Bach  of   the    latter    acted 
independently  of  the   other,  and  was 
ignorant  of  the  other's  proceedings  ;  and 
no  notice  was  given  to  the  carrier  of  the 
nature  of  either  of  the  subsunces,  or 
their  character  in   combination.     The 
carrier  stowed  them  togctlier  in  his  ve- 
hiclo,   and   while  he  was  transporting 
them  with  due  care,  they  exploded,  and 
injured  his  property,  and   property  of 
others  in  his  custody.    Property  of  a 
third  person,  near  which  the  vehicle  was 
standing,  was  also  injured.     The  ex- 
plosion was  practically  a  single  one,  and 
it  was  impossible  to  distinguish    how 
much  of  the  damage  was  produced  by 
either  substante.     It  was  ruled  that  the 
manufacturers,    but  not  the  customer, 
were  jointly  liable  in  tort  to  the  carrier 
and  the  third  person  :  Boston^  ^c,  RaH^ 
road  C4>,  v.  Shanly,  107  Bilass.  568. 

Again,  the  manufacturers  of  a  safety- 
fuse  have  been  declared  to  be  liable  for 
personal  injuries,  including  the  loss  of 
his  eyesight,  sustained  by  plaintiff"  while 
blasting  for  a  tunnel.     As  foreman  of  a 
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gang  of  men,  plain tifT,  having  set  the 
blast  (according  to  his  dtatement)  lighted 
the  fuse  with  a  lighted  candle,  and 
walked  towards  the  mouth  of  the  tunnel 
where  the  men  were  standing.  Seven- 
teen minutes  later  he  walked  to  the 
blast,  and  neither  seeing  nor  smelling 
any  smoke,  concluded  the  fuse  had  gone 
out,  and  reached  forward  to  remore  the 
fuse  and  replace  it  with  another  piece, 
and  just  then  the  explosion  took  place, 
causing  the  severe  injuries  complained 
of.  It  was  ruled  that  the  plaintiff  could 
not  recover,  because  he  was  guilty  of 
contributory  negligence,  as  shown  partly 
by  his  own  admissions,  and  partly  from 
the  testimony  of  experts.  They  agreed 
that  it  is  impossible  for  a  fuse  to  bum  and 
hang  fire  for  seventeen  minutes.  The 
hole  dug  in  this  case  was  like  the  bore 
of  a  gun,  and  the  charge  was  put  inta 
it,  not  for  the  purpose  of  producing  the 
final  blast,  but  for  the  purpose  of 
'*  chambering  it,"  or  enlarging  the  bot- 
tom of  the.hole  so  as  to  put  in  a  large 
charge  of  black  powder.  The  experts 
testified  that  the  blast  in  such  a  hole  will 
shoot  out  like  a  charge  from  a  gun,  and 
if  the  plaintiff  had  approached  it  in  a 
carefal  and  proper  manner,  had  taken 
another  charge  and  dropped  it  in,  he 
could  not  have  received  the  injury. 
Tliey  said  he  must  have  had  his  face 
over  the  hole,  for  he  could  not  have  been 
thus  injured  if  he  had  kept  his  face  away 
from  the  line  or  axis  of  the  hole.  For 
these  reasons  the  plaintiff  failed  to  re- 
cover ;  but  the  liability  the  manu- 
facturers would  otherwise  have  incurred 
was  fully  sho^vn :  Allen  v.  Talbot^  6 
Par.  Coast  L.  J.  980.  It  was  de- 
clared that  if  an  article  manufactured 
is,  by  its  nature,  imminently  dangerous, 
and  the  injury  is  the  natural  and  proba- 
ble consequence  of  the  manufacturer's 
neglect  and  failure  to  use  due  skill  and 
care,  the  manufacturers  are  liable  to  any 
person  injured  by  the  same.  It  was 
further  laid  down  that  although  blasting 
fuse  is  not  of  itself  an  explosive,  yet  it 


is  always  used  in  connection  with 
dangerous  explosive.  Hence  the  law 
imposes  upon  the  manufacturer  a  duty 
to  the  public  to  manufacture  it  with  due 
skill  and  care,  and  if  he  neglects  to  do 
io  be  it  liable  to  any  one  injured  through 
hia  negligence.  The  form  in  which  this 
conclusion  was  stated,  was  this :  that  a 
manufacturer  of  any  article  imminently 
dangerous  to  human  life,  to  wit,  fuse, 
nitro-glycerine,  dynamite,  gunpowder, 
giant  powder,  and  other  explosives, 
steam-boilers,  guns  and  torpedoes,  owes 
a  duty  to  the  public  to  exercise  that 
care,  skill,  prudence  and  diligence  in 
the  manufacturing  thereof,  which  a  good 
business  man,  skilled  in  the  manufac- 
turing thereof — ^which  an  expert  in  that 
business — ^is  accustomed  to  use,  and  is 
not  liable  as  an  insurer :  Allen  r,  Tal' 
botj  supra. 

The  plaintiff  in  the  case  just  cited  was 
working  under  the  direction  of  railway 
contractors,  to  whom  the  fuse  had  been 
sold  by  defendant's  agent.  The  ques- 
tions inrolvcd,  therefore,  also  included 
the  liability  for  selling  dangerous  articles. 
On  this  point  it  waa  claimed  that  the 
fuse  was  warranted  by  the  roannfac- 
turers.  But  it  was  held  that  defendants 
were  liable,  for  any  breach  of  such  war- 
ranty, only  to  persons  directly  interested 
in  the  contract  of  sale.  This  was  ruled 
upon  the  principle  that,  the  manufacturer 
of  an  article  is  ordinarily  liable  only  to 
the  vendee,  for  any  defect  therein,  and 
then  only  by  virtue  of  the  contract.  He 
is  not  liable  to  third  parties,  not  privy 
to  the  sale,  for  injuries  arising  from 
defect  in  the  article,  except  he  owes 
them  a  duty,  as  in  the  case  of  an  article 
imminently  dangerous.  This  distinction 
was  illustrated  by  the  case  of  Zocyi  v. 
LUchfieldy  42  N.  T.  351.  There  the 
defendants  made  and  sold  a  cast-iron 
balance-wheel,  to  be  used  with  a  circular 
saw.  The  wheel  was  defectively  con- 
structed. The  wheel  burst,  a  fragment 
struck  plaintiffs'  intestate,  who  was 
using   the  machine  with  the  vendee's 
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eonsent,  and  caiued  bis  death.  It  wa« 
bcld,  in  an  action  for  canaing  death  by 
negligence,  that  the  pUuntifTs  could  not 
recover,  althoogh  they  tried  to  bring 
their  case  within  the  principle  above 
stared  (a  principle  which  was  also  ap- 
plied to  deadly  dmgt,  in  Thomaut  ▼. 
IKuicAeafer,  6  N.  T.  397),  by  assert- 
ing  that  the  fly-wheel  in  qnestion  was 
a  dangerous  instrument.  But  the  court 
said :  **  Poison  is  a  dangerous  instru- 
ment. Gunpowder  is  the  same.  A 
torpedo  is  a  dangerous  instrument,  as 
is  a  spring-gun,  a  loaded  rifle,  or  the 
like.  They  are  instrumenu  and  articles 
in  their  nature  calculated  to  do  injury 
to  mankind,  and  generally  intended  to 
aooomplish  that  purpose.'*  But  the 
object  in  oontrorersy  was  regarded  as 
not  possessing  such  attributes. 

On  the  other  hand,  the  principle  of 
the  liability  of  the  vendor  of  dangerous 
articles,  where  the  resulting  explosions 
injured  the  vendee,  has  been  applied, 
to  sales  of  naphtha  (  WeUingUm  v.  Dow- 
ner KeroMme  Oil  Co.,  104  Mass.  64), 
and  of  gunpowder  to  a  child  {Carter  v. 
Towne,  98  Biass.  567).  But  see  a  later 
judgment  to  the  contrary  in  the  same 
case,  on  the  ground  that  the  gunpowder 
had  come  into  the  cnstodv  of  the  child's 
parents  before  it  was  fired,  and  that  the 
sale  to  the  child  was  ^not  the  proximate 
cause  of  the  injury :  103  Mass.  507. 
So,  though  on  different  grounds,  tlic 
vendor  has  been  held  liable  in  dam- 
ages where  he  warranted  a  gun  to  be 
good  and  safe,  where  a  father  had  pur- 
chased it  to  be  upcd  by  himself  and  his 
sons,  and  it  exploded  while  one  of  the 
sons  was  using  it,  in  consequence  of 
its  defective  construction :  Langridge 
V.  Lcv.y,  S  M.  &  W.  519,  afllrroed  4 
Id.  337.  The  responsibility  of  the 
vendor  was  placed  upon  the  ground  of 
his  direct  warranty,  and  his  knowledge 
of  the  purpose  for  which  the  gun  was 
to  be  used,  and  it  is  thift  feature  of 
the  case  which  may  be  regarded  as  dis- 
tinguishing it  from  the  safety-fuse  case. 


Tlie  Airthor  limitations  of  the  doctrina 
occur  when  the  acts  of  a  third  party 
intervene  to  produce  the  explosion. 
Among  the  instances  given  is  that| 
where  the  defendants  who  were  druggista 
and  chemists,  ignorantly  sold  sulphide  of 
antimony  as  black  oxide  of  manganese, 
and  the  vendees  resold  it  as  the  latter 
to  the  plaintiff,  who,  under  the  same 
belief,  mixed  it  with  chlorate  of  potassia* 
In  this  way  a  dangerous  and  explosive 
substance  was  created,  which  exploded, 
damaging  the  plaintifl".  But  the  defend- 
ants were  held  not  liable,  because  it  was 
not  shown  that  there  was  any  duty  or 
obligation  resting  on  the  defendants 
toward  the  plaintifr  in  the  sale  to  his 
vendors :  Damdmm  y.NickoU,  1 1  AUm 
514. 

As  for  explosions  caused  by  escape  of 
gas  or  its  mismanagement,  the  liability 
of  the  companies  which  nuuiufacture  and 
sell  this  highly  explosive  agent  is  based 
upon  negligence.  The  doctrines  of 
contributory  or  intervening  nei^gence, 
therefore,  play  an  important  part  in 
determining  upon  whom  the  resulting 
injury  is  to  be  blamed.  See  Lanuem  v. 
Albany  Got  Co.^  44  N.  Y.  459  ;  Bmt- 
rows  V.  March  Gom  4r  Cote  Co,,  Law 
Hep.,  5  Exch.  67,  aflSrmcd  Law  Rep.,  7 
Exch.  96 ;  Lanigan  v.  New  York  Gat' 
Light  Co.,  71  N.  Y.  29  ;  Holly  v.  Boolom 
Gag-Light  Co.,  8  Gray  133;  fUnt  r. 
Glouceeter  Gas- Light  Co.,  3  Allen  343 ; 
s.  c.  9  Id.  553  ;  Bartlett  v.  Boston  Gao- 
Light  Co.,  117  Mass.  533;  a.  c.  13S 
Id.  309  ;  Kivrndl  v.  Bwrfemd,  S  Daly 
155.  As  to  the  duty  of  a  gas  company 
in  case  of  an  extensive  conflagration  in 
a  city,  see  Hutchinson  v.  Boston  Ga^ 
Light  Co.,  133  Mass.  819. 

The  latest  decisions  on  the  subject  of 
gas  explosions  are  both  by  the  Supreme 
Court  of  Pcnnsylrania,  and  present 
fenturcs  of  mcire  tliah  ordinary  interest. 
The  first  of  these  is  the  case  of  the  Oil 
City  Gas  Co.  v.  Robinson,  13  Reporter 
353,  decided  November  7th  1881.  -  It 
was  therein  held    that  a  gas  company 
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which  neglects  to  re^wir  a  defective  pipe 
whence  gas  escapes  into  a  fewer,  caus- 
ing an  explosion  thorein,  is  liable  for 
the  damage  caused  by  the  explosion. 
Bat  on  the  other  hand  it  was  ruled  that 
the  civil  engineer  of  the  city  was  guilty 
of  contributory  negligence  and  could  not 
recover,  as  he  smelt  the  illuminating  gas 
in  the  sewer,  and  nevertheless  entered 
with  an  exposed  light,  whereupon  the 
explosion  took  place. 

Tlie  other  and  later  case,  decided 
January  1 6th  188S,  was  that  of  Straw- 
bridge  V.  Citif  of  Philadelphia,  IS  Re- 
porter 216.  The  city  which  was  sued, 
manufactured  and  distributed  its  own 
illuminating  gas.  It  was  held  not  to  be 
responsible  irrespective  of  negligence, 
for  injuries  to  adjacent  property  caused 


by  an  explosion  ;  ns  the  business  which 
the  city  carried  on  was  not  a  nuisance  in 
itself,  or  in  the  mode  of  its  mannsrcmeni. 
But  it  was  furthermore  again  rulctl,  that 
the  plaintiff,  a  storekeeper,  was  to  he 
regarded  as  having  conrribut^Ml  to  the 
injury,  and  could  not  recover  therefor. 
The  ground  for  this  position  was,  that 
he  had  illegally,  and  for  liis  own  pur- 
poses, made  an  excavation  under  the 
street  in  front  of  his  own  premises, 
thereby  removing  the  earth  which  before 
stood  between  said  premises  and  a  gas 
main  in  said  street,  aud  that  the  gas  had 
thus  escaped,  penetrated  the  premises, 
and  exploded. 

A.  DOHAT. 

San  Francisco. 


Supreme  Court  of-  Tennessee.     . 

MISSISSIPPI  MILLS  V.  UNION  AND  PLANTERS'  BANK  OF 

MEMPHIS. 

The  vendor's  right  of  stoppage  in  transitu  is  not  defeated  by  the  levy  of  an  attach- 
ment upon  the  goods  as  the  property  of  the  vendee,  at  the  instance  of  his  creditor, 
while  the  goods  remain  in  the  hands  of  the  carrier  after  the  termination  of  the  tran- 
sit, but  before  a  reasonable  time  has  elapsed  for  delivery  to  the  vendee. 

A.  received  an  order  from  B.  to  ship  goods,  but  immediately  received  another 
message  not  to  ship  before  a  certain  date.  By  mistake  the  second  message  was  dis- 
regarded and  the  goods  shipped  immediately.  They  arrived  at  the  railroad  depot  at 
which  B.  was  to  receive  them  but  were  not  taken  possession  of  by  B.,  and  while 
there  were  attached  by  B.'s  creditors.  A.  learning  that  B.  was  insolvent  ordered 
the  goods  to  be  stopped  and  replevied  them  :  Held^  that  A.  was  entitled  to  the  gootis 
as  against  the  attaching  creditors. 

{Boyd  V.  Mosefy,  2  Swan  660,  distinguished,  and  the  contrary  doctrine  of  that 
case  held  to  be  obiter  dictvm.) 

Replevin  by  a  vendor  claiming  to  exercise  a  right  of  stoppage 
in  transitu  against  a  creditor  of  the  vendee  who  had  attached  the 
goods  in  the  hands  of  the  carrier. 

The  case  was  tried  by  the  judge  without  a  jury,  the  parties  hav- 
ing agreed  upon  the  facts  which  were  in  substance  as  follows: 

Sometime  prior  to  January  16th  1880,  plaintiff  sold  to  Williford 
&  Anderaon,  merchants  at  Bartlett,  Tennessee,  on  a  credit  of 
sixty  days,  four  coils  of  rope  and  one  bale  of  cottonades^  of  the 
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value  of  9150.  Plaintiffs  then  supposed  Williford  k  Anderson 
to  be  solvent  Before  the  goods  had  been  shipped  plaintiffs  re- 
ceived from  Williford  &  Anderson  a  postal  card,  dated  January 
16th  1880,  requesting  that  the  goods  should  not  be  sent  until  Feb- 
ruary 1st.  By  inadvertence  plaintiffs  shipped  the  goods  by  rail  on 
January  20th,  and  they  arrived  at  the  depot  at  Bartlett  on  Jan- 
uary 29th.  Meanwhile,  on  January  27th,  Williford  k  Anderson 
being  insolvent  had  made  an  assignment  for  the  bene^t  of  creditors. 
At  that  time  they  were  indebted  in  the  sum  of  9^87.75  to  the  de- 
fendant bank  which,  on  January  29th  1880,  issued  an  attachment 
which  was  on  January  80th  levied  on  the  said  goods.  Subsequently 
judgment  was  rendered  in  favor  of  the  bank  in  the  attachment 
proceedings  for  $287.76.  At  the  time  of  the  attachment  the 
goods  were  still  in  the  depot  at  Bartlett,  not  having  been  taken 
possession  of  by  Williford  k  Anderson.  On  February  2d  1880, 
plaintiffs,  having  been  notified  by  telegram  from  Williford  k  Ander- 
son of  the  assignment,  endeavored  to  stop  the  goods  in  tranniu  and 
being  resisted  in  this  by  the  attaching  creditor  replevied  the  gooda 
on  February  4th  1880.  It  further  appeared  that  the  railroad  agent 
was  not  in  the  habit  of  notifying  consignees  of  the  arrival  of  goods. 
Upon  these  &cts  the  court  gave  judgment  for  defendant  and 
plaintiff  appealed. 

B,  J.  Kimhrough^  for  plaintiff 


J,  M.  OreeTj  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Deadbrick,  G.  J. — The  controlling  question  in  the  cfise  is, 
^'  had  plaintiff,  upon  the  facts  admitted,  lost  the  right  of  stoppage 
tit  tramitu.** 

It  is  insisted  for  defendants  that  admitting  there  was  no  actual 
possession  of  the  goods  by  Williford  k  Anderson,  still -the  levy  of 
the  attachment  terminated  such  right ;  and  the  case  of  Bcj/d  v. 
Mo9ely^  2  Swan  661,  is  relied  upon  to  sustain  this  position. 

By  an  examination  of  the  2  Swan  case,  it  will  appear  that  it 
was  not  a  case  raising  the  question  of  the  right  of  stoppage  in 
transitUy  and  is  therefore  a  mere  dictum^  as  correctly  said  by  Mr. 
King  in  his  Digest,  vol.  8,  sect.  5188,  sub.  sect.  4. 

This  right  of  stoppage  m  transitu  arises  solely  upon  the  insol- 
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vency  of  the  buyer.:  Benj.  on  Sales,  sect.  828,  837.  It  docs  not 
exist  against  a  solvent  purchaser. 

In  the  2  Swan  case  it  was  correctly  held  by  this  court,  where 
goods  were  ordered  and  placed  on  the  wagon  of  a  common  car- 
rier,  directed  to  the  purchaser  in  accordance  with  his  directions, 
that  the  delivery  to  the  carrier  was  a  delivery  to  the  buyer,  and 
the  property  vested  in  him,  and  might  be  legally  attached  for  his, 
the  buyer's,  debts.  The  seller  had  replevied  the  goods,  and  his 
claim  was  urged  upon  the  grounds,  1.  That  the  delivery  was  not 
complete.  2.  That  he  had  a  lien  upon  the  goods  until  the  price 
was  paid. 

Both  these  claims  were  decided  adversely  to  him,  and  his  honor, 
Judge  ToTTEN,  proceeded  to  say:  "By  this  delivery  (to  the 
carrier)  the  property  becomes  vested  in  the  buyer,  subject  only  to 
the  seller's  right  of  stoppage  in  transitu,  which  is  an  equitable 
right  not  inconsistent  with  the  former;  it  consists  in  reserving  the 
possession  of  the  goods  while  in  transittij  and  retaining  them  until 
the  price  be  paid." 

^^But,"  he  adds,  ^'this  right  is  gone  if  other  bona  fide  rights 
intervene  before  it  be  exercised ;  as  if  the  buyer  sell  the  goods,  or 
they  be  legally  attached  for  debt,  as  in  the  present  case/' 

There  is  not  only  no  statement  in  the  opinion  in  that  case  that 
the  buyer  was  insolvent,  but  it  is  stated  that  plaintiff  had  "  full  con- 
fidence in  the  credit  and  solvency  of  the  buyer."  The  case  was 
therefore  wanting  in  the  element  of  insolvency  of  the  buyer  to 
bring  it  within  the  principles  of  law  conferring  upon  the  vendor 
the  right  of  stoppage  in  transitu.  But  as  before  stated,  the  case 
was  correctly  decided  upon  the  ground  that  the  sale  and  delivery 
to  the  carrier  was  a  delivery  to  the  buyer :  Ang.  on  Carriers  497 ; 
Benj.  on  Sales,  sects.  3,  308,  675,  840. 

But  if  the  goods  have  not  gone  into  the  actual  possession  of  the 
buyer,  and  he  has  not  made  a  bona  fide  sale  of  them,  and  he  be 
insolvent,  the  seller  may  reclaim  them  for  his  own  indemnity : 
Benj.  on  Sales,  sects.  675,  677,  840;  6  Wait's  Actions  and 
Defences  611.  And  this  right  of  reclamation  he  may  exercise, 
notwithstanding  the  goods  have  been  seized  in  execution,  or  by 
attachment,  by  creditors  of  the  buyer:  Benj.  on  Sales,  sects.  832, 
836  ;   6  Wait's  Actions  and  Defences  616  ;   50  Miss.  590. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  circuit 
judge  was  erroneous,  and  it  will  be  reversed.     The  same  result 
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would  probably  follow  upon  the  further  ground  that  the  goods  were 
ordered  not  to  be  sent  before  February  1st,  and  were  sent  without 
the  consent  of  Williford  ft  Anderson  at  an  earlier  date,  and  they 
were  not  bound  then  to  receive  them. 

The  property  in  question  having  been  delivered  to  plaintiff  on  hia 
writ  of  replevin,  he  will  take  his  judgment  here  for  costs. 


The  text-writers  haTe  not  ditcoMed 
the  qnestion  invoired  in  the  fore- 
l^ng  case.  It  does  not  seem  to  hare 
been  considered  an  open  question.  The 
general  proposition  lias  boon  freqaenUy 
stated  that  the  assignment  of  the  Mil  of 
lading  by  the  consignee  or  vendee  of 
the  goods  is  the  only  waj  of  defeating 
the  vendor's  right  of  stoppage  ta  trcamiu* 
Judge  Rbdvibu),  in  a  note  to  his  work 
on  Carriers,  says,  **  We  an  not  awan 
that  the  right  can  be  defeated  in  any 
other  mode,  until  die  goods  come  to  the 
Tirtaal  possession  of  the  Tendee."  (P. 
1S9.)  Mr.  Benjamin,  in  his  treatise  on 
Sales,  says  this  right ''  is  defeasible  in 
one  way  only.'*  '(Sect.  SSf.)  Mr.  Per- 
kins, the  American  editor  of  Benjamin, 
inserts  at  this  point  a  note  referring  to 
American  cases,  which  hold  the  doctrine 
of  the  principal  case. 

It  was  held  in  England  that  the 
Yendor's  right  of  stoppage  was  not  de- 
feated by  an  attachment  of  the  goods  as 
the  property  of  the  vendee,  at  the  in- 
stance of  his  creditor  :  Smith  ▼.  GoBSf  1 
Oamp.  2SS  (ISOS.) 

In  America,  the  same  doctrine  has 
been  held  in  the  following  cases',  which 
are  stated  in  their  chronological  order : 
Na^or  T.  Dennie^  8  Pick.  19S ;  Baute 
▼.  Jvdmm^  4  Dana  (Ky.)  8;  Haifa  r. 
MomlU,  14  Penn.  St.  48 ;  Aguirre  t. 
IhnmUef  2S  Conn.  473  ;  Cox  v.  Bams, 
I  Clarke  (Iowa)  64 ;  Kitchen  t.  Spear, 
SO  Vt.  545  ;  Seifwour  r.  Newton^  105 
Mass.  S72 ;  Colahan  t.  Babcoek,  SI 
Dhio  St.  881  ;  Morris  r.  Shrjfock,  50 
Miss.  590. 

Dicta  to  the  same  effect  may  be  foand 
in  NewhaU  v.  Vargas,  15  Mc.  314,  and 
Wood  y.  Yeatman.  15  B.  Mon.  S70. 

Vol.  XXX.— 68 


On  tiie  same  principle,  the  levy  of 
an  execution  will  not  defeat  the  rendor's 
right:  Coooli  r.  Jftfefeodb,  SS  Wend. 
611.  De  Chammm  t.  GtiJfin,  cited  by 
BaoKSOir,  J.,  in  Bwidty  t.  Aknnss,  19 
Wend.  144. 

All  these  cases  eridently  proeeed  on 
the  genend  doctrine  applicable  to  cases 
of  stoppage,  wUch  was  laid  down  by 
Chief  J.  8haw»  In  Stontai  ▼.  Emgtr^ 
16  PSek.  467,  namely,  that  a  porchaser 
from  the  consignees  before  final  and  actual 
deliyeiy,  takes  *'a  title  to  the  goods, 
subject  to  the  right  of  the  vendor  to  slop 
the  goods  in  troajifa."  It  is  Areqnendy 
stated  by  the  courts  as  the  settled  doc- 
trine in  cases  of  stoppage,  that  a  third 
party  can  acquire  no  better  right  to  the 
goods  than  the  consignee  himself  pos- 
sessed, unless  he  have  an  assignment  of 
the  bill  of  lading.  So  the  carrier  can 
not  defeat  the  Tender's  right  by  setting 
up  a  lien  for  a  general  balance  due  him 
from  the  vendee  :  Oppenkmm  t.  BmshU^ 
S  Bos.  k  Pul.  4f . 

The  doctrine  of  the  cases  above  dted 
was  carried  still  farther  in  (yBrim 
V.  NorriSf  16  Md.  13S,  where  it  was 
held  that,  even  a  sale  of  the  goods  im 
inviium,  nnder  the  attachment,  did  not 
defeat  the  stoppage  rij^ht  of  the  vendor, 
who  was  accordingly  allowed  to  recover 
the  proceeds  of  the  sale. 

Inasmuch  as  the  vendor's  right  in 
all  such  cases  must  be  exercised  m 
transitu,  it  is  pertinent  to  notice  the 
drcumstanoes  under  which  the  adverse 
levies  were  effected  in  the  cases  above 
cited.  In  Smith  v.  Goss,  Bouse  v. 
Judson,  Hays  v.  Mouille,  Aguirre  v. 
Ibrmelee  and  Cocdl  v.  Hitchcock,  the 
goods  were  levied  on  at  some  intenne- 
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diate  port  or  station,  before  reaching  the 
tenninas  of  the  transit.  In  Najflor  r. 
Devinej  they  were  still  on  board  the 
vessel.  In  Calahan  ▼.  Babcock,  thej 
were  attached  after  their  arrival  at  the 
railroad  depot,  and  before  the  consignee 
had  exercised  acts  of  ownership ;  the 
case  much  resembling  the  principal  case 
in  this  respect.  In  Morris  ▼.  J^ryock, 
the  goods  were  on  a  wharf-boat,  a  ware- 
house somewhat  similar  to  a  railroad 
depot.  In  Kitdien  v.  Spmr,  the  attach- 
ment was  levied  on  the  goods  while  still 
on  board  the  railroad  car. 

in  several  of  the  cases,  as  in  the 
Tennessee  case,  there  werecircnmstancos 
tending  to  show  a  rescission  of  the  con- 
tract of  sale.  Thus,  in  Cox  v.  Bums, 
the  vendor  had  received  back  the  pos- 
session of  the  goods  from  the  vendee 
befDrc  the  levy  of  the  attachment.  In 
Morris  v.  Skrifock,  the  vendees  had 
declined  to  receive  the  goods,  and  had 
sent  notice  thereof  to  the  vendors.  In 
Nat/lor  V.  Devine,  the  vendor  had,  prior 
to  the  attachment,  countermanded  his 
order  for  the  goods :  and  this  was  held 
to  be  a  rescission  when  agreed  to  bj  the 
vendor ;  and  the  claim  of  a  rescission 
was  held  to  be  not  inconsistent  with  the 
vendor's  claim  of  stoppage,  both  claims 
l>cing  asserted  bj  attempting  to  rcsnmc 
possession  of  the  goods  in  order  to 
secure  eitlier  the  goods  or  their  value. 

In  Ellis  V.  Hunt,  3  Term  R.  464, 
the  attachment  upon  the  goods  was  sus- 
tained as  paramount  to  the  vendor's 
right  of  stoppage,  it  having  been  levied 
after  the  carrier  had  delivered  the  goods 
at  an  inn  in  London,  which  was  held  to 
be  in  effect  a  delivery  to  the  vendee  him- 
self and  a  t?trmination  of  the  transit. 


In  Birker  v.  Mclcer,  I  Dcssaus.  274, 
on  the  other  hand,  the  vendor  had  oxer- 
riscd  his  riglit  of  stoppage  prior  to  ilic 
levv  of  the  attachment  ;  and  so  also  luul 
the  vendor  in  Stokes  v.  La  Riviere, 
cited  by  counsel  in  3  Term  R.  466. 

The  dictum  in  Boyd  v.  Mostly,  S 
Swan  661,  that  the  right  of  stoppage 
ta  transitu  would  bo  defeated  bv  the 
intervention  of  other  bona  Jide  rights, 
**  as,  if  the  buyer  sell  the  goods,  or  they 
be  legally  attached  for  debt,  as  in  the 
present  case,''  evidently  proceeds  on  an 
extension  of  the  doctrine  that  dcliverv 
of  the  goods  to  the  carrier  is  a  delivery 
to  the  vendee,  completes  the  sale  and 
passes  the  title  of  the  goods.  It  woobl 
seem  to  follow  logically  that  cither  the 
vendee  or  his  creditors  may  legally  treat 
the  property  in  all  respects  as  vested  in 
the  vendee.  And  so  thev  mav  for  all 
purposes,  except  that  of  defeating  the 
vendor's  right  of  stoppage  in  transitm. 
This  peculiar  right,  if  exercised  in  due 
time,  that  is,  before  there  be  an  actual 
delivery  to  the  consignee,  is  favored  in 
the  law.  No  reason  is  perceived,  in 
looking  at  the  features  of  tlie  transaction 
outside  of  the  hill  of  lading,  why  the 
endorsement  of  that  instrument  for 
value  shouUl  give  rise  to  exceptional 
and  unusual  rights  as  against  the  vendor. 
Tlie  reasons  for  these  exceptions  to  the 
general  rule  are  to  l)c  found  in  the  pecu- 
liar office  and  chnracteristics  of  lulls  of 
lading,  which  arc  well  stated  in  the 
American  notes  to  Lickhamnc  v.  Masou^ 
1  Smith's  L.  C,  p.  889,  et  seq. 

J.  O.  Pierce. 

Memphis,  Tenn. 
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Supreme  Court  of  Missouri, 

•  BROADWELL  r.  CITY  OF  KANSAS. 

The  owner  of  a  lot  abutting  on  a  street  in  a  city  cannot  recover  damages  from^ 
the  City  for  consequential  injuries  resulting  from  a  change  in  the  grade  of  the  street ; 
but  he  may  recorer  for  direct  and  positire  injuries,  such  as  the  casting  of  earth  upon 
his  lot  and  the  destruction  of  his  building  thereby. 

Such  an  injury  is  a  taking  of  private  property  within  the  meaning  of  the  constitu- 
tional prohibition  against  taking  such  property  without  due  compensation. 

If,  in  raising  tlie  grade  of  a  street,  it  is  necessary  to  build  a  wall  to  restrain  the 
earth  within  the  limits  of  the  street,  a  failure  to  build  such  wall  whereby  the  earth 
rolls  upon  an  abutting  lot  and  injures  a  building,  is  negligence  for  which  the  city  is 
liable.  The  maxim,  sic  ytert  teo  itf  aliamm  non  ladat,  applies  to  municipal  cor- 
porations as  well  as  to  individuals. 

In  a  suit  against  the  city  for  snch  negligence,  the  record  of  a  judgment  against 
the  lot-owner  in  a  suit  upon  tax  bills  issued  in  payment  of  the  work  of  grading,  is 
inadmissible  in  evidence. 

Appeal  from  Lafayette  Circuit  Court. 

Action  of  trespass,  quare  clau9um  fregit^  brought  by  Virginia 
Broadwell  and  her  husband  against  the  city  of  Kansas  and  John 
Halpin.     On  the  trial  the  following  facts  appeared. 

Plaintiff  was  the  owner  of  a  brick  building  .situated  on  a  lot 
abutting  on  Fifth  street  in  the  city  of  Kansas.  In  1872  the  city 
raised  the  grade  of  the  street  over  twenty  feet,  the  work  being 
done  by  the  defendant,  Halpin,  as  contractor.  The  grade  was 
raised  by  filling  in  the  line  of  the  street  with  earth,  which  being 
allowed  to  take  its  natural  slope,  rolled  down  upon  the  plaintiff's' 
lot,  the  base  of  the  filling  extending  far  upon  plaintiff's  lot,  and 
crushing  the  walls  of  and  destroying  her  building.  Tax  bills  were 
issued  for  the  work  of  grading  and  delivered  to  the  contractor  who 
brought  suit  thereon  against  the  present  plaintiff  and  recovered 
judgment  thereon,  which  was  paid.  Subsequently  this  suit  was 
brought  to  recover  the  damages  to  the  plaintiff's  building  caused 
by  the  earth  thrown  upon  the  lot. 

On  the  trial  the  defendants  offered  in  evidence  the  record  of  the 
judgment  in  the  suit  on  the  tax  bills,  which  offer  was  objected  to 
and  overruled  by  the  court. 

Defendants  requested  the  court  to  charge  that  if  the  city  had 
authority  to  grade  the  street,  and  the  street  was  so  graded  under 
contract,  and  if  the  work  was  done  in  the  usual  and  ordinary  way 
and  carefully,  the  verdict  should  be  for  the  defendants,  notwith- 
standing the  fact  that  the  earth  used  took  its  natural  slope  and 
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rolled  against  and  injured  plaintiff's  building.  The  court  refused 
so  to  charge,  and  instructed  the  jury  in  substance  that,  if  the  citj 
through  its  contractor,  without  any  attempt  at  condemnation,  cast 
earth  upon  plaintiff's  lot  and  destroyed  her  building,  both  the  city 
and  the  contractor  were  liable  for  the  value  of  the  property  so 
taken  or  destroyed ;  but  that  in  estimating  the  damages  they  must 
leave  out  of  consideration  any  damages  to  the  plaintiff's  land  by 
reason  of  its  being  left  below  the  level  of  the  street  as  graded. 

Verdict  and  judgment  for  plaintiff  for  -(5700.  The  city  of 
Kansas  appealed. 

Kame9  ^  JEss  and  W.  Adams,  for  appellant. 

Frank  Titiis^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Sherwood,  C.  J. — It  may  be  conceded  at  the  outset,  that  the 
city  would  not  have  been  answerable  in  this  action,  if  it  were  bot- 
tomed on  the  mere  fact  that  consequential  injuries  have  resulted  to 
plaintiffs  because  of  the  grading  of  the  street  by  the  contractor 
Halpin.  The  authorities  on  this  point  in  this  state,  as  well  as  else- 
where, are  numerous  and  many  of  them  are  cited  by  counsel. 

The  approved  doctrine  on  this  subject,  is  thus  sufficiently  stated 
by  a  writer  of  recognised  authority : 

^'The  courts,  by  numerous  decisions,  in  most  of  the  states,  have 
settled  the  law  that  municipal  corporations,  acting  under  authority 
conferred  by  the  legislature  to  make  and  repair,  or  to  grade,  level 
and  improve  streets,  if  they  keep  within  the  limits  of  the  street, 
and  do  not  trespass  upon  or  invade  private  property,  and  exercise 
reasonable  care  and  skill  in  the  performance  of  the  work  resolved 
upon,  are  not  answerable  to  the  adjoining  owner,  whose  lands  are 
not  actually  taken,  trespassed  upon  or  invaded,  for  consequential 
damages  to  his  premises,  unless  there  is  a  provision  in  the  charter 
of  the  corporation,  or  in  some  statute,  creating  the  liability :"  2 
Dil.  Mun.  Corp.,  sect.  990. 

But  in  this  case  the  action  is  not  for  consequential  damages,  but 
for  a  direct  and  positive  injury.  The  contractor,  Ilalpin,  who  in 
this  behalf  was  the  servant  of  the  city,  did  not  ^'  keep  within  the 
limits  of  the  street,''  On  the  contrary,  he  trespassed  upon  and 
invaded  private  property.  And  for  this  the  city  is  clearly  answer- 
able, and  to  it  in  such  circumstances  the  doctrine  of  respondeat 
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ttcpertor  applies.  If  the  contractor,  while  confining  himself  to  the 
area  and  boundariea  of  the  street,  had  performed  the  work  assigned 
him  with  reasonable  care  and  skill,  and  in  consequence  thereof, 
some  indirect — some  consequential  injury — had  resulted  therefrom, 
no  action  would  lie,  and  plaintiffs  would  be  without  remedy.  A*nd 
to  their  case,  according  to  the  authorities,  would  be  applicable  that 
self-contradictory  maxim  of ''  damnum  abtque  injuria.'*  This  case, 
however,  involves  no  such  circumstances  as  will  admit  of  inyoking 
that  maxim — ^the  injury,  as  before  stated,  being  the  immediate 
result  of  the  wrongful  act.  And  we  think  that  the  liability  of  the 
city  and  of  the  contractor  may  be  Wbll  placed  on  either  or  both  of 
these  grounds : — 

1.  That  the  injury  resulted  from  the  work  not  being  done  with 
reasonable  care  and  skill. 

2.  That  such  injury  resulted  from  the  commission  of  a  tort. 

What  is  reasonable  care  and  skill  is,  of  course,  largely  depend- 
ent on  the  surroundings  of  each  particular  case,  and  is  therefore 
a  relative  term.  But  we  cannot  nsgard  that  as  such  care  and  skill 
which  unnecessarily,  not  to  say  recklessly  and  wantonly,  dumps  on 
the  premises  of  an  adjoining  proprietor  large  quantities  of  earth, 
covering  those  premises  many  feet  in  depth,  crushing  in  the  walls 
of  and  destroying  a  dwelling-house  situated  some  twenty  feet  from 
the  street.  If  upon  making  the  fill  required  by  the  contract,  it 
became  apparent  that  the  work  could  not  be  completed  without 
injury,  such  as  before  mentioned,  to  an  adjoining  proprietor,  unUu 
a  wall  were  built  to  rentrain  the  earth  within  the  limits  of  the 
itreet,  then  eueh  wall  ehouM  have  been  friitft,  and  reasonable  care 
and  skilly  as  applicable  in  this  connection,  required  that  waits 
construction.  The  fact  that  statutory  authority  existed  for  doing 
the  work  did  not  not  carry  with  it  a  power  to  directly  injure  or 
destroy  the  property  of  an  adjoining  proprietor.  If  it  were  neces- 
sary to  make  a  fill  in  order  to  grade  a  street,  and  the  embankment' 
were  required  to  be  raised  so  high  that  it  would  become  necessary, 
as  is  sometimes  the  case,  to  make  cross-embankments  or  supports 
of  either  earth  or  stone,  in  order  to  keep  the  principal  embank- 
ment in  place,  no  one  would  doubt  that  before  the  land  of  adjoin- 
ing proprietors  could  be  occupied  by  such  cross-embankments, 
either  the  consent  of  such  proprietors  would  have  to  be  obtained,  or 
else  proper  legal  proceedings  taken  to  condemn  the  required  land. 

And  there  can  be  no  essential  difference  in  principle  between 
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occupying  one's  land  with  earth  deposited  there  as  the  incident  of 
making  the  principal  embankment,  and  doing  the  same  thing  by 
making  a  cross- embankment.  If  the  owner  of  a  private  lot  should 
decide  to  fill  it  with  earth,  the  fact  that  he  had  the  legal  and 
undoubted  right  thus  to  fill  his  own  lot  up  to  a  certain  level,  would 
not  give  him  the  right  in  so  doing,  to  dump  earth  on  his  neighbor's 
lot,  either  directly  or  incidentally,  and  we  do  not  perceive  that  the 
city  has  any  greater  rights  than  would  a  co-terminous  proprietor 
in  similar  circumstances. 

In  a  word,  the  maxim,  **  Sic  utere  tuo  ut  alienum  non  IcedaB  " 
should  govern  the  actions  o^  municipal  corporations  as  well  as 
those  of  individuals. 

Moreover,  section  16  of  Article  1  of  the  Constitution  of  1865 
provided  that,  "  No  private  property  ought  to  be  taken  or  applied 
to  public  use  without  just  compensation."  Here,  the  city,  and  its 
servant  took  the  property  within  the  meaning  of  that  section. 

The  taking  of  property  within  that  prohibition  may  be  either 
total  and  absolute  or  a  taking  pro  tanto.  '*  Any  injury  to  the  pro- 
perty of  an  individual  which  deprives  the  owner  of  the  ordinary 
use  of  it,  is  equivalent  to  a  taking,  and  entitles  him  to  compensa- 
tion.*' '*  So  a  partial  destruction  or  diminution  of  value  of  pro- 
perty by  an  act  of  the  government  which  directly  and  not  merely 
incidentally  affects  it,  is  to  that  extent  an  appropriation  :"  Cooley 
Const.  Lim.  (4th  ed.)  680,  et  seq  ;  Pumpelly  v.  Green  Bay  Co.^ 
13  Wall.  160 ;  Hooker  v.  New  Haven  ^  North  Hampton  Co.^  14 
Conn.  146 ;  Arimond  v.  Qreen  Bay  Co,^  31  Wis.  316 ;  Port 
Huron  v.  Ashley,  35  Mich.  296 ;  Eaton  v.  Railroad  Co,,  51 
N.  H.  504. 

So  far  as  concerns  the  judgment  rendered  against  plaintiffs  on 
the  tax-bills,  we  ai*e  unable  to  discover  what  relevancy  such  a 
judgment  could  have  in  the  present  action,  since  this  action  is  for 
unliquidated  damages,  and  could  not  have  been  pleaded  in  answer 
to  that  suit :  Mahan  v.  Ross.  18  Mo.  121 ;  Pratt  v.  Menkens,  Id. 
158 ;  Johnson  v.  Jones,  16  Mo.  494.  Halpin  might  very  pro- 
perly recover  for  the  work  which  he  had  lawfully  done  in  grading 
the  street,  and  still  both  he  and  his  employer,  the  city,  be  held 
liable  for  the  unnecessary  and  direct  injury  done  to  plaintiffs'  pro- 
perty while  the  work  was  in  progress. 

This  cause  was  tried  in  conformity  to  the  foregoing  views,  both 
in  giving  and  refusing  instructions,  and  the  judgment  is  affirmed. 
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ABSTRACTS    OF    RECENT    DECISIONS. 

BITPRBIIS    COURT  OF    THS    UNITBD    8TATS8.' 
8UPBBMS  €X>UBT  OF  IOWA.' 
COURTS   or   APPEAL  OP  LOUISIANA.*  , 

supreme  judicial  court  op  massachusetts.* 
supreme  court  op  rhode  island.* 

Admiraltt. 

Limitation  of  Liability — Proctedingt  6y  Oumer  before  Suit  apainH 
him. — Notwithstaoding  Admiralty  Rales,  04-57,  the  owner  of  »  Teasel 
may  institute  appropriate  proceedings  in  a  coart  of  competent  jarisdic- 
tion  to  obtain  the  benefit  of  the  limitation  of  liability  provided  for  by 
sections  4284  and  4285,  Rev.  Stat.,  without  waiting  fof  a  suit  to  be 
begun  against  him  or  his  vessel  for  the  loss  out  of  which  his  liability 
arises  :  Ike  parte  Siayton,  S.  G.  U.  8.,  Oct.  Term  1881. 

Agent.    See  Bank. 

Banks  as  Colleeting  Agents — Negligence  of  Correspondents. — Where 
the  holder  of  a  bill  of  exchange  payable  at  a  distant  place  deposits  it 
with  a  local  bank  for  collection,  he  thereby  assents  to  the  coarse  of 
business  of  banks  to  collect  through  correspondents,  and  the  corre- 
spondent of  the  local  bank  to  which  the  bill  is  forwarded  becomes  his 
agent,  and  is  responsible  to  him  directly  for  negligence  in  failing  to 
present '  the  bill  for  payment  within  the  proper  time  :  Ghtelich  t.  The 
National  State  Bank  of  Burlington ,  56  Iowa; 

Voluntary  Association — Contract  of  Committee, — A  member  of  a 
voluntary  association  is  not  liable  for  a  debt  incurred  by  a  committee 
of  the.  association,  if  it  does  not  appear  that  the  member  was  present  at 
the  meeting  appointing  the  committee,  and  there  is  no  evidence  of  the 
authority  of  the  committee  to  incur  the  debt :   Volger  v.  Ray^  131  Masc. 

Assignment.    See  Debtor  and  Orediior  ;  Partnersh^. 

Attorney. 

Contingent  Fee — Not  Recoverable, — An  agreement  between  an  at- 
torney and  client,  by  which  the  attorney  is  to  prosecute  an  action  for  a 
sum  of  money  in  which  he  has  himself  no  previous  interest,  and  to 
receive,  in  case  of  success,  one-half  of  the  sum  recovered  after  deducting 
the  costs  of  the  action,  and  nothing  in  case  of  failure,  is  unlawful  and 
void  for  champerty  and  maintenance ;  and  the  client  may  maintain  an 
action  for  money  had  and  received  against  the  attorney  for  the  whole 
amount  so  recovered,  less  the  costs  paid  by  him :  Acheri  v.  Barker^ 
131  Mass. 

I  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinioni 
filed  during  Oct.  Term  1S8I.     The  cases  will  probably  appear  in  14  or  15  Otto. 
'  From  Hon.  John  S.  RunncUs,  Reporter  ;  to  appear  in  56  Iowa  Reports. 
*  From  Hon.  Frank  BIcGloin,  Reporter ;  to  appear  in  vol.  I  of  his  Reports. 
«  From  John  Lathrop,  Esq.,  Reporter  ;  to  appear  in  131  Massachosetts  Reports. 
B  Fnm  Arnold  Green,  Esq.,  Reporter ;  to  appear  in  13  Bbode  Island  Reports. 
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Baxk.     Sec  Ayemt ;   Corpt^ration. 

Empf-ym^mio/Xofjry  *',  p-oieti  Paper — Xrgfed  of  Xoiary. — A  bank 
ivceiv^.cz  r. -i.3Berc.aj  p^f^e^r  Ivr  cvilectioo,  and  pbcin*:  it  in  the  hands  of 
a  DX^rr  a^'b.niied  tj  lav  lo  proUst  sach  paper,  i«  not  liable  fur  the 
fa:. are  of  tr.e  D.carj  lo  perform  his  datj  :  Britiom  t.  Xic^Ms,  S.  C  U. 
S..  <3et-  Term  IS^l' 

AHern  t.  MrrckaMM*  Bank^  2i  Weed.  215,  disapprored ;  Darehetter 
and  Jf^foa  BimJk  t.  Xem:  llmjiamd  Bamk,  I  Cosh.  177,  foUowed  :  Id, 

Biu.  or  Ladikg. 

Istuimg  of,  for  G*i^M  not  rreeired — Anikority  of  MaUer  or  Shipping 
AgfMl — I*c^u*i*^  in  k^int^s  of  bona  jide  i\nxka9tr, — Neither  the  master 
of  a  Tcssel  nor  tne  shipping  agenis  of  sieamboals  on  the  rivers  of  the 
interior,  at  pm-ints  where  thej  receire  and  deliver  cai|^o,  have  an- 
thoritj  to  bind  the  vessel  or  its  ovners  bj  ^vin<r  a  bill  of  lading  fur 
goods  or  canro  not  received  for  shipmeot :  Poiiard  t.  Vinion,  S.  0.  U. 
S.,  Oct.  Term  1^S1. 

Such  a  bill  of  bdio?  being  oatside  of  the  power  conferred  by  the 
agent's  anth^ritv,  is  T«*id  in  the  hands  of  a  person  who  may  have  after- 
wards in  gojd  faiih  taken  it  and  advanced  money  on  it :  Id, 

Bills  aicd  Notes.    See  Payment. 

Acceptance  of  Chect — Smrrrmier  of  Draft  to  Drawee — Ditcharge  of 
Drawer. — If  the  psjee  of  a  draft  presents  and  surrenders  it  to  the 
drawee,  and  receives  daring  business  hoars  the  latter's  check  for  the 
amoant  thereof,  which  is  not  presented  to  the  bank  on  which  it  is 
drawn  until  the  next  day,  and  payment  is  then  refused,  the  drawer  of 
the  draft  is  discharged  firom  liability  thereon :  Fernald  v.  Btah^  131 
Mass. 

CoNSTiTimoNAL  Law.     See  Limitations^  Statute  of 

Retroactive  Legislftfioii —  When  valid. — Courts  will  not  readily  give  a 
retroactive  effect  to  le<^islation  ;  bat  rather  bold  it  applicable  alone  to 
the  future  :   Dourt  v.  Cazentre,  1  McGIoin. 

Where,  however.  legislation  is  not  ex  post  facto  and  does  not  divest 
vested  riirhts.  impair  the  obligation  of  a  contract,  or  otherwise  violate 
the  Constitution,  it  may  be  made  retroactive  :  Id, 

Penal  Statute — Due  Process  of  Law. — A  statute  provided  that  "  every 
person  who  shall  keep  a  place  in  which  it  is  reported  that  intoxicating 
liquors  are  kept  for  sale  without  having  a  license  therefor,  *  *  *  shall 
be  fined  not  more  than  $20  or  imprisoned  not  more  than  thirty  days,  or 
both  :"  Held,  That  the  statute  was  unconstitutional  and  void ;  both 
as  violating  the  fundamental  constitutional  rights  of  property  and 
personal  freedom  ;  and  as  depriving  a  defendant  accused  under  it  of 
property  and  liberty  without  due  process  of  law  :  State  v.  KartZy  13 
R.  I. 

• 

Taxation — Telegraph  Messages — ^The  imposition  by  a  state  upon 
every  chartered  telegraph  company  doing  business  within  its  borders, 
of  a  tax  of  one  cent  on  every  full  rate  message  sent,  is  unconstitutional 
as  to  messages  sent  out  of  the  state,  and  as  to  messages  of  the  federal 


ABSTRACTS  OF  RBCENT  DECISIONS.  645 

gm'emmeDfe.  At  to  the  former  ife  is  a  regntation  of  iDter-sute  oommeree, 
and  as  to  the  latter  it  ia  a  tax  on  the  means  employed  by  the  goyern- 
ment  to  execute  its  ooDStittttional  powers :  Wc$tem  Union  Tdegr€^ 
Co,  V.  SiaU  of  TexoM,  S.  C.  U.  S.,  Oct.  Term  1881. 

GONTIMPT. 

Juaice  of  the  Peaoe — JuriMdieiion — N<m  Payment  of  Fme^-Im- 
priaonment. — A  justice  of  the  peace  has  no  authority  to  oomSiiit  a  per- 
son to  prison  for  non*payment  of  a  fine  for  contempt,  where  the  judgment 
imposing  the  fine  does  not  provide  for  imprisonment;  and  he  is  liable 
for  damages,  in  an  action  of  tort,  to  a  person  so  illegally  committed : 
Lanpher  ▼.  DeweU,  56  Iowa. 

Contract. 

Jfa^e  hy  Officer  of  Oorporatum-'Fenonal  lAahiliiy  on. — A  contract 
containing  the  words  "  we  promise  to  pay,"  and  signed  by  two  persona 
describing  themselves  respectively  as  **  president  school  board  "  and 
**  secretary  school  board,"  but  which  contained  no  reference  to  aoj 
school  district,  was  held  to  be  the  persoosl  obligation  of  the  signers, 
who  could  not  show  by  psrol  evidence  that  such  was  not  in  fact  the 
intention :    Wing  v.  Wick,  56  Iowa. 

COEPOBATTON. 

Ultra  Ftrei — Railroad — Jituical  Festival. — It  is  beyond  the  powers 
of  a  railroad  corf>oration  chartered  by  the  legislature,  or  of  a  corpora- 
tion organised  under  the  statute  of  1870,  ch.  224,  for  the  manufacture 
and  sale  of  musical  instruments,  to  guarantee  the  payment  of  expenses 
of  a  musical  festival ;  and  no  action  can  be  maintained  against  either 
corporation  upon  such  a  guaranty,  although  it  was  made  with  the  reason- 
able belief  that  the  holding  of  the  proposed  festival  would  be  of  great 
pecuniary  benefit  to  the  corporation  by  increasing  its  proper  business, 
and  the  festival  has  been  held  and  expenses  incurred  in  reliance  upon 
the  guaranty  :  Davit  v.  Old  Colony  Railroad^  ISl  Mass. 

Transfer  of  Slock — Lien  for  Debt  of  Transferror — Waiver  of — A 
statutory  provisiun  that  no  stockholder  indebted  to  a  bank  shall  transfer 
his  stock  until  payment  of  his  debt,  may  be  waived  by  the  bank  or  by 
its  cashier  acting  for  it  by  virtue  of  an  express  or  implied  authority : 
Cecil  National  Bank  v.  Watsontoion  Bank,  S.  C.  U.  S.,  Oct.  Term 
1881. 

The  fact  that  the  cashier  was  a  member  of  the  firm  which  owned  the 
stock  and  which  was  indebted  to  the  bank,  will  not  relieve  the  bank 
from  the  effect  of  such  a  waiver,  there  being  no  collusion  on  the  patt 
of  the  trunsferree  and  the  cashier's  membership  in  the  firm  being  known 
to  the  directors  of  the  bank  :  Id. 

A  complete  transfer  of  the  title  to  the  stock  may  be  made  by  means 
of  appropriate  entries  on  the  stock  ledger  of  the  bank  without  the  issu- 
ing of  a  certificate  to  the  transferree,  and  where  the  bank  made  such  a 
transfer  and  allowed  the  transferree  who  had  accepted  the  stock  as  col- 
lateral security,  to  rest  in  the  belief  that  he  had  the  title,  it  could  not 
afterwards,  upon  the  insolvency  of  the  transferror,  enforce  a  statutory 
lien  on  the  stock  for  the  latter's  debt :  Id. 

Vol.  XXX.— 6» 
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Criminal  Law. 

Misdemeanor  by  Married  Womaii — Proximity  of  Unhand — Coer- 
cion.— The  mere  proximity  of  a  husband  not  actuull}-  present  when  his 
wife  comoiits  a  minor  offence,  will  not  raise  in  her  i'avor  the  presump- 
tion that  she  acts  under  his  coercion  :  State  v.  Shee,  13  K.  I. 

Any  inference  of  coercion  from  such  proximity  is  a  question  of  fact: 
Id, 

Damages. 

Breach  of  Contract  to  convey  Land. — The  measure  of  damages  for 
the  breach  of  a  contract  to  convey  land,  where  it  occurs  without  the 
faurlt  of  the  vendor,  is  the  consideration  paid  him  for  the  land,  with 
interest,  but  if  the  failure  occurs  through  his  fault,  the  vendee  may  re-  * 
cover  such  consideration,  or  the  value  of  the  land  at  the  time  the  con- 
veyance should  have  been  made,  if  greater  than  the  consideration  paid: 
Yokom  V.  McBride,  56  Iowa. 

Debtor  and  Creditor. 

Auiynment  for  Creditors — Fbwers  given  to  Assignee  by  the  deed. — 
A.  made  an  assignment  for  the  benefit  of  his  creditors  of  his  estate,  part 
of  which  was  under  mortgage,  and  in  the  deed  of  assignment  empowered 
the  assignee  to  sell  at  public  or  private  sale,  to  buy  in  the  premises,  to 
resell  without  responsibility  for  loss,  and  also  to  mortgage,  and  from  the 
proceeds  to  pay,  first,  the  creditors  secured  by  mortgage,  and  then  the 
other  creditors  of  the  assignor;  Hehf,  that  the  deed  of  assignment  was 
valid  as  against  creditors,  for  it  did  not  appear  that  any  benefit  accrued 
to  the  assignor,  at  their  expense,  from  the  powers  given :  Waldron  v. 
Wilcox,  13  R.  I. 

A  plaintiff  has  no  greater  rights  against  the  garnishee  than  the  prin- 
cipal defendant  debtor  would  have  if  himself  suing:  Id. 

Estoppel.    See  Sheriff's  Sale. 

Execution. 

Exemption —  Construction  of  Statute — Salary. — The  rule  is  that  the 
property  of  a  debtor  is  the  common  pledge  of  all  his  creditors,  and  ex- 
emptions, being  in  the  nature  of  exceptions  to  the  general  law,  will  be 
strictly  construed  :  Pitard  v.  Carey ^  1  McGloin. 

One  who  does  work  on  a  public  building,  under  a  contract,  is  not  an 
officer  within  a  statutory  exemption  of  the  salary  of  an  office :  Id. 

Frauds,  Statute  of. 

•  Contract  for  Employment  for  a  Year — When  within  Statute. — August 
20th,  an  oral  contract  was  made  between  A.  &  B.,  by  which  A.  was  tc 
enter  B.'s  service  for  one  year,  A.  to  begin  the  term  of  service  as  soon 
as  he  could.  A.  began  work  for  B.  August  27th.  Held,  that  the 
contract  was  within  the  Statute  of  Frauds,  being  an  oral  contract  not  to 
be  performed  within  a  year.  Heldy  furtlier^  that  an  action  by  A. 
against  B.  for  a  breach  of  this  contract  could  not  be  maintained:  jS^f</- 
diffe  V.  The  Atlantic  Mills,  13  R.  I. 

Husband  and  Wipe.     See  Criminal  Law, 
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Interest.    See  Limitaiton$,  Suihite  of, 

Intbbplkadib. 

Latent  Ambiguity  in  WiU — Uncertain  DtMcription  of  Legatee — Parol 
Evidence — Co9tB — If  a  legatee  is  not  described  id  a  will  with  exact  ac- 
curacy, and  the  description  may,  in  some  respects,  be  applicable  to  dif- 
ferent persons,  each  of  whom  claims  the  legacy,  the  executor  may  mato- 
tain  a  bill  of  interpleader  for  the  deter oiiiiation  of  the  person  to  whom 
the  legsicy  is  payable :  ifoti  y.  Stearm,  131  Mass. 

Extrinsic  evidence  of  the  conduct  and  the  declarations  of  a  testator 
is  admissible  to  show  his  relation  to,  and  state  of  feeling  t«)wards,  any 
of  the  respective  claimants  of  a  legacy,  where  the  legatee  is  not  de- 
scribed with  entire  accuracy,  and  the  description  is  in  some  respects 
applicable  to  each  of  the  claimants  :  J«l. 

A  woman  who  had  two  nephews,  one  named  Joseph  White  Spragne, 
and  the  other  Joseph  Sprague  Stearns,  by  her  will  bequeathed  a  legacy 
**  to  my  nephew  J.  8.  Sprague."  Held,  that  the  inference  was  that  she 
intended  Joseph  White  Sprague ;  and  that,  in  the  absence  of  extrinsic 
evidence  sufficient  to  control  this  inference,  he  was  entitled  to  the 
legacy :  Id. 

If  the  ambiguity  of  a  will  renders  it  doubtful  to  which  of  two  per- 
sons a  legacy  shall  be  paid,  the  costs  as  between  aolieitor  and  client,  of 
all  parties  to  a  bill  of  interpleader  by  the  executor  are  to  be  paid  out 
of  the  general  estate  of  the  testator :  Id, 

Judgment. 

Revival — Effect  on  Original  Judgment — Appeal — A  judgment  of 
revival  does  not  validate  or  otherwise  alter  the  nature  or  effect  of  the 
original  judgment:    Weilier  v.  Blanks,  I  McGloin. 

The  fact  that  a  plaintiff  has  appealed  from  a  judgment  in  his  fayor, 
not  entirely  satisfactory  to  him,  does  not  prevent  him  from  suing  for  its 
revival :  Id. 

Such  a  proceeding  for  reviyal  will  not  prejudice  his  rights  on  appeal. 
Id. 

Judgments  for  money  are  prescribed  by  ten  years  from  the  date  of 
their  rendition  :  Id. 

The  pre.scription  in  such  case  runs  from  the  date  of  the  rendition  by 
the  inferior  court,  and  not  from  that  of  its  confirmation  by  the  appel- 
late tribunal :    Id 

The  date  of  such  **  rendition"  by  the  inferior  court  is  that  of  the  . 
signing  of  the  judgment  by  the  judge  thereof:  Id, 

The  pendency  of  an  appeal,  even  suspensive,  does  not  stay  the  course 
of  prescription  against  a  judgment,  no  matter  whether  plaintiff  or 
defendant  be  appellant :  Id, 

Landlord  and  Tenant. 

Lieu  for  Rent — Receivership  of  Tennnt*s  Property, — The  lien  of.  a 
landlord  will  not  be  defeated  by  the  conversion  of  the  property  of  a 
tenant  into  money  by  n  receiver  under  an  order  of  court,  but  will 
attach  to  the  proceeds  in  the  receiver's  hands :  GiWert  y.  Oreenbaum, 
56  Iowa. 
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Limitations,  Statute  of. 

Action  for  Fahe  Search  hy  Public  Officer. — The  actiuu  against  a 
recorder  of  mortgages,  fur  furnisiluDg  a  false  certificate,  arises  ex  con- 
tract a  aDii  not  ex  delicto,  and  hence  the  prescription  of  one  year  does 
not  apply  :    Brown  v.  Penn,  1  McGloin. 

Coupons —  Time  token  Limitation  commences  to  Run. — The  cause  of 
action  upon  a  coupon  of  a  municipal  bond,  whether  detached  from  the 
bond  or  not,  accrues,  and  the  statute  commences  to  run  at  the  maturity 
of  the  coupon  :  Town  of  Koshlconong  v.  Burton,  S.  C.  U.  S.,  Oct.  Term 
1881. 

It  is  within  the  constitutional  power  of  the  legislature  to  rcr|uire  as 
to  existing  causes  of  action  that  suits  fur  their  enforcement  shall  be 
barred  unless  brought  within  a  less  period  than  that  prescribed  whuii 
the  contract  was  made.  The  exertion  of  this  power  is,  however,  subject 
to  the  fundamental  condition  that  a  reasonable  time,  taking  all  the  cir- 
cumsUinccs  into  consideration,  be  given  by  the  new  law  before  the  bar 
takes  effect :  Id. 

If  interest  upon  interest  is  allowed  by  the  local  law  at  the  time  of 
the  contract,  that  right  cannot  be  impaired  by  a  subsequent  legislative 
declaration  as  to  what  was,  in  the  judgment  of  that  department,  the  true 
intent  and  meaning  of  the  statutes  prescribing  and  limiting  the  rate  of 
interest  in  force  when  the  contract  was  made  :  Id. 

Mortgage — Revival  of  Debt — Intervening  Liens. — A  note  and  mort- 
gsige  which  have  become  barred  by  the  Statute  of  Limitations  may  be 
revived  by  an  admission  of  indebtedness  by  the  mortgagors,  and  the 
priority  of  the  mortgage  lien  will  thereby  be  preserved  as  against  sub- 
sequent liens,  taken  before  the  mortgage  became  barred,  and  not  fore- 
closed until  after  it  is  revived :  Day  v.  Baldwin,  34  Iowa  380,  dis- 
tinguished ;  Kerdt  v.  Porterfield,  5G  Iowa. 

Lunatic. 

Validity  of  Contracts, — Persons  of  unsound  mind  will  be  bound  by 
their  executed  contracts  where  such  contracts  are  fair  and  reasonable 
and  were  entered  into  by  the  other  parties  without  knowledge  of  the 
mental  unsoundness,  in  the  ordinary  course  of  business,  and  where  the 
parties  cannot  be  placed  in  statu  quo :  Abbott  v.  Creal,  56  Iowa. 

Mortgage.     See  Limitations,  Statute  of;  Sale. 

Municipal  Corporation. 

Performance  of  Piiblic  Dv*y — Negligence — Liability. — A  private 
action  does  not  lie  at  common  law  against  a  municipal  corporation,  either 
for  the  non-performance  or  for  the  negligent  performance  of  a  public 
duty  imposed  on  the  corporation,  without  its  request,  by  general  statute, 
unless  it  receives  or  is  entitled  to  receive  some  privilege  or  profit  in 
consideration  of  the  duty  :    Wixon  v.  City  of  Newport,  13  R.  I. 

Nor  does  such  an  action  lie  when  the  duty,  not  being  imposed  by 
statute,  is  voluntarily  assumed  under  and  in  pursuance  of  a  general  law 
of  the  state  :  Id, 

The  school  laws  of  Rhode  Island  create  a  school  system  under  which 
the  towns  are  encouraged  but  not  absolutely  required  to  maintain  publio 
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Bohoola.  A.  wu  injured  bj  a  defect  in  the  heating  apparatna  In  a 
public  school  of  the  citj  of  Newport,  A  being  a  pupii  in  tho  school : 
Heiii^  That  the  city  waa  not  liable  for  the  injuiy  suffered :  Id, 

Ordinance — Ecithnce — NuUanee —  Ukt  of  Highway. — The  courts  will 
not  take  notice,  ex  propria  nuitu^  of  municipal  legislation;  ordinanceS| 
&c.,  of  municipal  goTernments  must  be  established  by  proof:  Lapioea 
T.  Chicago,  Si.  L,  and  N.  O.  Railroati  Co.,  1  McOloin. 

Where,  by  law.  certain  restrictions  are  placed  upon  the  construction 
of  awnings,  sheds  or  other  works,  there  is  an  implied  authorisation 
to  erect  such  structures,  provided  the  prohibition  of  the  law  be  re- 
spected: Id. 

Without  general  legislation,  denouncing  all  of  its  special  class  or 
character  as  nuisance,  the  municipal  authorities  of  a  city  cannot  declare 
any  particular  thing  to  be  a  nuisance  acd  abate  it  as  such  :  Id. 

Municipal  ordinances  must  be  reasonable  and  not  arbitrary  or  oppres- 
sire,  otherwise  they  are  void ;  and  a  railroad  company  may  be  ptevented 
from  making  an  unreasonable  or  oppressiye  use  of  a  street  or  banquet, 
despite  municipal  legislation  expressly  authorising  such  particular  man* 
ner  of  use :  Id. 

NuiSANOK.     See  Municipal  Corporation, 

Obdinancb.     See  Municipal  Corporation, 

Pabtmbbship. 

htdefinite  duratum — Right  to  withdraw — Advancei  hy  Fartner, — A 
partner  of  a  firm  formed  for  an  indefinite  time  may  withdraw  when  he 
pleases,  and  dissolve  the  partnership,  if  he  acts  without  any  fraudulent 
purpo^ ;  and  he  is  not  liable  to  his  copartner  for  damages  eaused  by 
such  withdrawal :  Fletcher  v.  Reed^  131  Mass. 

A  partner,  to  whom  the  firm  is  indebted  for  advances  made  by  him, 
is  entitled,  in  a  settlement  of  its  affairs,  to  charge  the  firm  with  the 
amount  paid  by  him  :  Id. 

FuTchoMt  from  Copartner — Knowledge  of  Inwolveney, — The  purehase 
by  one  partner  of  his  copartner's  interest,  in  the  firm  property,  is  not 
rendered  void  for  fraud  because  of  the  fact  that  the  buyer  has  knowl- 
edge of  his  partner's  insolvency,  if  he  had  no  reason  to  suppose  it  is  the 
latter's  intention  to  defraud  his  creditors  by  the  sale  :  Id. 

IntercBt  in,  when  included  in  General  Alignment. — An  assignment 
of  '^  all  and  all  manner  of  goods,  chattels,  debts  and  effects  and  other 
estate  of  what  kind  and  nature  soever,  and  wheresoever  situate,  of 
which  the  assiji^nor  is  the  lawful  owner  excepting  only  what  and  so 
much  as  is  exempt  from  attachment,"  conveys  the  assignor's  interest  as 
copartner  in  the  property  of  his  copartnership :  Stineu  v.  Fierce^  13 
R.  I. 

Patent. 

BUI  for  account  of  ,ProJits  merely — When  Maintainable. — A  bill  in 
equity  for  a  naked  account  of  profits  and  damages  against  an  infringer  of 
a  patent  cannot  be  sustained.  Such  relief  can  only  be  afforded  in  equity 
where  it  is  incidental  to  some  other  equity,  the  right  to  enforce  whioh 
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secures  to  tne  patentee  his  ptandiiig  in  court  :  Root  v.  Ltikc  Shore  d' 
M.  S.  Railwaif  Co.,  S.  C.  U.  8.,  Oct.  Term  1881. 

The  equity  to  which  such  relief  is  usually  incidental  is  the  ri*:ht  to 
an  injunction  again.st  infringement;  but  other  grounds  ot  equitublc  relief 
may  arise,  as  where  the  title  of  the  complainant  i.<  equitable,  or  ei|uitablc 
interposition  is  necessary  on  account  of  the  impediments  which  prevent 
a  resort  to  remedies  purely  legal,  and  such  an  equity  may  arise  out  of 
and  inhere  in  the  nature  of  the  account  itself,  springing  from  special 
and  peculiar  circumstances  which  disable  the  patentee  from  a  recovery 
at  law  or  render  his  legal  remedy  difficult,  inadequate  and  incomplete, 
and  as  such  cases  cannot  be  defined  more  exactly,  each  must  rest  upon 
its  own  particular  circumstances  as  furnishing  a  satisfactory  ground  of 
exception  from  the  general  rule  :  JiL 

Payment. 

Acceptance  of  Note — When  Payment — Quest  ton  of  Fact. — The  giv- 
ing and  acceptance  of  a  promissory  note  of  a  debtor  for  a  pre-existing 
debt  secured  by  a  mortgage  is  only  presumptive  evidence  of  payment; 
and  it  is  a  question  of  fact  for  the  jury,  upon  all  the  evidence  in  the 
case,  whether  the  note  was  given  and  received  in  payment  of  the  mort- 
gage debt  J  Dodge  v.  Emerson  131  Mass. 

At  the  trial  of  a  writ  of  entry  to  foreclose  a  mortgage,  the  only  question 
was  whether  the  debt  secured  by  the  mortgage  had  been  paid  by  the 
giving  and  acceptance  of  a  new  promissory  note  for  the  note  secured  by 
the  mortgage.  The  judge  in  the  course  of  his  charge  remarked  to  the 
jury  that  in  the  contingency  of  the  maker  of  a  promissory  note  bcccm- 
\VLZ  insolvent,  an  old  note  and  mort(;ar;c  mii;ht  be  more  valuable  than  a 
new  note  and  mortgage.  Held,  that  the  tenant  had  no  ground  of  ex- 
ception.    Id, 

Practice. 

Ex  parte  Decree — Unsworn  Statements. — Any  judicial  determination 
arrived  at  without  notice  and  an  opportunity  to  parties  opposed  in  inter- 
est of  being  heard,  is  null  and  void  :    ^yood  v.  Howard,  1  McGloin. 

In  the  absence  of  ircneral  consent,  courts  cannot  receive  unsworn 
statements,  in  lieu  of  formal  proof;  and  a  decree  based  upon  such 
unsworn  statements,  will  be  set  aside  :  Id. 

Receiver.     See  Landlord  and  Tenant. 

Sale.     See  Trover. 

Conditional  Sale  in  form  of  Lease — Mortgage  hy  Lessee — AtfacJtment. 
— A.  conveyed  to  B.  personalty  under  an  agreement  purporting  to  be  a 
lease,  by  the  terms  of  which  certain  payments  were  to  be  made  by  B. 
to  A.,  at  fixed  times.  In  case  B.  failed  to  pay  as  provided,  A.  might 
take  possession  of  the  personalty.  On  the  expiration  of  the  lease,  B. 
having  complied  with  its  terms,  was  to  receive  a  bill  of  sale  of  the  per- 
sonalty ;  pending  the  lease,  B.  mortgaged  the  personalty  to  C.  Subse- 
quently the  last  payment  was  made  by  B.  to  A.,  and  B.  received  a  re- 
ceipted bill  of  sale  from  A.  A.  immediately  attached  the  personalty  in 
an  action  against  B.,  whereupon  C.  replevied  the  personalty.  Held,  that 
the  so-called  lease  was  a  conditional  sale.  Heldy  further,  that  B.  ac- 
quired uader  this  conditional  sale,  rights  of  which  A.  could  not  deprive 
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him  and  wbich  in  the  absence  of  any  stipulation  forbidding  it,  B.  coald 
sell  or  mortgage.  Hddyfwrther^  that  on  the  last  payment  the  title  to 
the  personalty  vested  in  B.,  whose  mortgage  became  valid ,  and  took  pre- 
cedence of  A.'a  attachment :  Carpenter  y.  SeoU^  13  R.  I. 

WiUianu  V.  Bri^i,  11  R.  I.,  476,  and   Cook  ▼.  Cbr/Ae//,  Id.  482, 
explained  and  distinguished  :  Id. 

SHiRirr'fl  8AI.B. 

Re$eiu\on — When  Creditor  Eeiopped — Qfer  to  Reeiore, — Where  a 
creditor  participates  in  the  diflHribution  of  the  proceeds  of  property  sold 
under  execution,  he  ratifies  the  same  and  is  estopped  from  subsequently 
attacking  it :  Adams  T.  MmUton^  1  McOloin. 

Such  a  participation,  however,  if  made  in  error  of  fact,  might,  upon 
proper  allegations,  be  rescinded  :  Id. 

Such  rescission  could  only  be  decreed  in  a  suit  for  that  purpose,  to 
which  all  who  participated  in  the  prooeeds  are  made  party  :  Id. 

A  person  asking  for  the  rescission  of  a  contract,  Ac.,  must,  as  a  pre- 
requisite to  his  suit,  return  or  tender  what  he  has  received  from  the 
transaction  complained  of,  and  otherwise  restore,  so  far  as  possible  to 
him,  the  condition  of  things  as  they  stood  before  the  contract,  &c.,  that 
he  attacks :  Id. 

Shipping. 

United  States  Commissioners*  Fees — Resh^nnent  of  Saiiors. — The  pro> 
vision  of  sect.  4513,  Revised  Statutes,  that  the  fee  of  $2  requiasd  to  be 
paid  to  the  shipping  commissioner  for  each  seaman  shipped,  under  sects. 
4511  and  4512,  shall  not  be  exacted,  where,  on  the  return  of  the  vessel, 
the  sailor  reships  in  the  same  vessel  for  another  voyage,  applies  to  reship- 
ments  for  all  voyages  succeeding  the  first  in  regular  order,  and  is  not 
limited  to  the  reshipment  for  the  one  voyage  immediately  following  the 
one  at  which  the  fees  were  paid  :  Young  v.  American  Steamship  Co., 
8.  C.  U.  S.,  Oct.  Term  1881. 

.    Statute.    See  Eacemption.  ^ 

Taxation.    See  Constitutional  Law 

Telegraph.     See  Constitutional  Law. 

Trial. 

Time  of  Introduction  of  Evidence. — A  court  may,  in  its  discretion, 
allow  the  introduction  of  evidence  after  the  arguments  of  counsel  have 
been  concluded  :  Borland  v.  Rosencrans,  56  Iowa. 

Tboyeb. 

Conditional  Sale — Right  of  Vendor. — If  a  chattel  is  sold  and  de- 
livered upon  condition  that  it  shall  be  paid  for  on  a  certain  day,  and 
shall  remain  the  property  of  the  seller  until  paid  for,  the  seller  has  not 
Buch  possession  or  right  to  immediate  possession  as  will  support  an 
action  of  tort  in  the  nature  of  trover,  against  an  officer  who  has  attached 
the  chattel  as  the  property  of  the  purchaser,  brought  before  the  day 
named  for  payment :  NewhaU  v.  Kingsbury^  131  Mass. 
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iSttU  obtained  by  Fraud — Action  by  Vendor  against  Vendee^^ 
Damages. — A.  sold  to  B.  certain  persoualty,  ou  credit,  upon  the  laith 
of  B.'s  representations,  which  proved  i'alse  and  I'raudulcnt.  B.  soon 
after  the  sale  mortgaged  the  personalty  to  a  third  party  and  also  made 
some  payments  to  A.  ou  account.  Held,  that  A.  could  maintain  trover 
and  conversion  against  B.  without  first  notifying  B.  tl..  the  contract 
of  sale  was  rescinded,  without  demanding  the  personuli}  tiuui  B  ,  and 
without  tendering  to  B.  the  amount  received  in  part  payment.  Held, 
further,  that  the  amount  received  hy  A.  as  part  of  the  consideration, 
was,  upon  his  bringing  trover  against  B.,  retained  as  part  of  the  indem- 
nity due  from  B.,  and  was  to  be  deducted  from  the  amount  of  damages 
recoverable  by  A.  from  B,  :    Warner  v.   Vallily,  13  R.  I. 

In  trover,  the  rule  measuring  damages  is  flexible.  If  the  plaintiff 
ha.s  a  qualified  interest  in  the  chattel  converted,  he  will  recover  a  sum 
sufficient  to  indemnify  him,  not  the  whole  value  of  the  chattel  with 
interest  from  the  time  of  conversion  :  Id. 

Ultra  Vires.     See  Co)-poration, 

United  States. 

Land  Department — Conclusiveness  of  Rulings. — The  courts  cannot 
exercise  any  direct  appellate  jurisdiction  over  the  rulings  of  the  officers 
of  the  Land  Department,  nor  can  they  reverse  or  correct  them  in  a  col- 
kteral  proceeding  between  private  parties  founded  upon  them  where  no 
fraud  has  been  practised  upon  the  officers  and  they  themselves  are  not 
chargeable  with  any  fraudulent  conduct :  Quimby  y.  Coulan,  S.  G. 
U.  S.,  Oct.  Term  1881. 

Vendor  and  Vendee. 

Vendor^ s  Lien — Waiver  of — Tnhing  of  other  Security/. — Where  the 
vendor  of  real  estate  took  in  part  payment  therefor  the  secured  note  of  a 
third  person,  endorsed  by  the  vendee,  it  was  held  that  he  thereby 
waived  his  right  to  a  vendor's  lien,  though  the  security  taken  after- 
ward proved  worthless,  it  being  considered  good  by  all  the  parties  at 
the  time  it  was  taken  :  Kendrick  v.  Eggleston,  56  Iowa. 

Verdict. 

Compromise  Verdict. — When  a  verdict  has  been  arrived  at  by  means 
other  than  conviction  of  judgment  on  the  part  of  the  jury,  this,  if 
proven,  furnishes  just  cause  for  remanding  :  Dreyfus  v.  Lincoln,  1  Mc- 
Gloin. 

The  mere  fact  that  the  jury  has  allowed  plaintiff  less  than  the  evi- 
dence shows  him  entitled  to,  if  his  theory  of  the  case  be  adopted,  does 
not  establish  the  fact  that  the  verdict  was  a  compromise  one  :  Id. 

Circumstantial  evidence  can  supply  the  place  of  direct  proof  only 
when  it  points  plainly  to  a  particular  conclusion,  and  when  it  can 
be  reasonably  explained  only  upon  such  particular  theory  :  Id, 

Will.     See  Interpleader, 
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THE  ADOPTION  OF  THE  COMMON  LAW  BY  THE 

AMERICAN  COLONIES. 

The  most  casual  atadent  of  the  jariaprudence  of  the  aeveral 
atatea  comprising  the  Federal  Union  will  observe  that  our  whole 
aystem  is  predicated  upon  a  body  of  laws  not  found  in  any  books 
published  on  this  side  of  the  Atlantic ;  and  a  consideration  of  our 
colonial  history  points  to  the  quarter  in  which  this  basis  of  our 
lawa  ia  to  be  found. 

In  StaU  T.  Campbell^  T.  U.  P.  Charlton  (6a.)  166,  we  find  (he 
following  remark :  '*  When  the  American  Colonies  were  firat  aet- 
tied  by  our  ancestora  it  waa  held,  aa  well  by  the  aettlers,  as  by  the 
judges  and  lawyers  of  England,  that  they  brought  hither  aa  a 
birthright  and  inheritance  so  much  of  the  common  law  as  was  ap- 
plicable to  their  local  situation,  and  change  of  circumstances." 
This  is  in  accordance  with  what  was  said  in  2  P.  Wms.  75,  where 
the  following  memorandum  is  found,  *'  9th  August  1722,  it  was 
said  by  the  Master  of  the  Rolls  to  have  been  determined  by  the 
Lords  of  the  Privy  Council  upon  an  appeal  to  the  King  in  council 
from  the  foreign  plantations,  1st,  that  if  there  be  a  new  and  unin- 
habited country  found  out  by  English  subjects,  as  the  law  is  the 
birthright  of  every  subject,  so*  wherever  they  go  they  carry  their 
laws  with  them,  and,  therefore,  such  new-found  country  is  to  be 
governed  by  the  laws  of  England,  though  after  such  country  ia 
inhabited  by  the  English,  Acts  of  Parliament  made  in   England 
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without  naming  the  foreign  plantations  will  not  bind  them."  1 
Blackst.  107,  recognises  the  same  principle,  but  falls  into  the  curi- 
ous error  of  treating  the  American  plantations  as  a  conquered 
nation,  having  pre-existing  laws  of  its  own,  and  that,  therefore,  the 
common  law  has  no  allowance  or  authority  there,  being  subject  to 
the  control  of  Parliament,  though  not  bound  by  any  Acts  of  Parlia- 
ment unless  particularly  named.  Chancellor  Kext,  1  Com.  472, 
says,  '^  The  common  law  so  far  as  it  is  applicable  to  our  situation 
and  government  has  been  recognised  and  adopted  as  one  entire 
system  by  the  Constitutions  of  Massachusetts,  New  York,  New 
Jersey  and  Maryland.  It  has  been  assumed  by  the  courts  of  jus- 
tice or  declared  by  statute,  with  the  like  modifications,  as  the  law 
of  the  land,  in  every  state.  It  was  imported  by  our  colonial  ances- 
tors, as  far  as  it  was  applicable,  and  was  sanctioned  by  royal  char- 
ters and  colonial  statutes.  It  is  also  the  established  doctrine  that 
English  statutes  passed  before  the  emigration  of  our  ancestors,  and 
applicable  to  our  situation,  and  in  amendment  of  the  law  constitute 
a  part  of  the  common  law  of  this  country." 

Though  these  are  correct  statements  of  the  general  principle,  the 
subject  is  of  sufficient  importance  to  merit  a  more  extended  discus- 
sion of  the  cases  which  have  arisen  in  the  application  of  the  prin- 
ciple. 

I.  In  the  first  place,  it  is  to  be  noticed  that  the  whole  body  of 
the  common  law,  existing  in  England  at  the  date  of  the  settlement 
of  the  colonies,  was  not  transplanted,  but  only  so  much  as  was 
applicable  to  the  colonists  in  their  new  relations  and  conditions. 
Much  of  the  common  law  related  to  matters  which  were  purely 
local,  which  existed  under  the  English  political  organization,  or  was 
based  upon  the  triple  relation  of  king,  lords  and  commons,  or  those 
peculiar  social  conditions,  habits  and  customs  which  have  no  coun- 
terpart in  the  New  World.  Such  portions  of  the  common  law,  not 
being  applicable  to  the  new  conditions  of  the  colonists,  were  never 
recognised  as  part  of  their  jurisprudence. 

But  notwithstanding  these  exceptions,  which  are  always  admitted 
when  a  good  reason  is  shown  for  so  doing,  the  presumption  in  every 
case  is,  that  the  common  law  is  the  same  in  this  country,  as  it  was 
in  the  country  of  its  origin,  and  the  inapplicability  of  any  partic- 
ular portion  of  it  must  be  shown  before  such  portion  will  be  ex- 
scinded from  the  whole  body. 

In  Wilford  v.  Grants  Kirby's  Rep.  (Conn.)  114  (this  is  the  ear- 
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liest  volume  of  Ainerican  reports),  we  have  the  following  statement^ 
*'  The  common  law  of  England  we  are  to  pay  great  deference  to, 
as  being  a  general  system  of  improved  reason,  and  a  source  from 
whence  our  principles  of  jurisprudence  have  been  mostly  drawn. 
The  rules,  however,  which  have  not  been  made  our  own  by  adop* 
tion  we  are  to  examine,  and  so  far  vary  from  them  as  they  may 
appear  contrary  to  reason  or  unadapted  to  our  local  circumstances." 
In  PaweU  v.  Brandon^  24  Miss.  348,  the  question  was,  whether 
the  rule  in  Shelley  9  Ca$e  was  a  part  of  the  law  of  Mississippi.  In 
their  opinion,  the  court  showed  no  hesitation  in  declaring  that  it,  as 
well  as  the  whole  body  of  the  common  law,-was  an  integral  part  of 
their  system  saying,  '^  The  argument  has  been  frequently  urged  by 
those  who  assign  a  feudal  origin  to  the  rule  that  inasmuch  as  the 
feudal  system  has  been  abolished  the  reason  for  the  rule  has  ceased, 
and,  therefore,  the  rule  itself  should  be  abrogated.  However  cogent 
this  argument  may  be  when  addressed  to  the  legislature,  yet  courts 
of  justice  cannot  so  far  recognise  its  policy  as  to  make  it  the  basis 
of  their  decisions.  Whenever  a  principle  of  the  common  law  has 
been  once  clearly  and  unquestionably  recognised  and  established, 
the  courts  of  this  country  must  enforce  it,  until  it  be  repealed  by 
the  legislature,  as  long  as  there  is  a  subject-matter  for  the  principle 
to  operate  upon,  and  although  the  reason  in  the  opinion  of  the  court 
which  induced  its  original  establishment  may  have  ceased  to  exist. 
This  we  conceive  to  be  the  established  doctrine  of  the  courts  of  this 
country  in  every  state  where  the  principles  of  the  common  law 
prevail.  Were  it  otherwise  the  rules  of  law  would  be  as  fluctuating 
and  unsettled  as  the  opinions  of  the  different  judges  administering 
them  might  happen  to  differ  in  relation  to  the  existence  of  sufficient 
and  valid  reasons  for  maintaining  and  upholding  them."  In  Com- 
monwealth V.  Churchill,  2  Mete.  123,  all  well-recognised  max- 
ims of  the  common  law  were  declared  to  be  a  part  of  the  law  of 
Massachusetts,  the  court  saying,  ^'  It  is  conceded  to  be  a  maxim 
of  the  common  law  applicable  to  the  construction  of  statutes  that 
the  simple  repeal  of  th6  repealing  law  not  substituting  other  pro- 
visions in  place  of  those  repealed,  revive  the  pre-existing  law.  As 
a  maxim  of  the  common  law  it  was  in  force  here,  when  the  consti- 
tution of  the  Commonwealth  was  adopted.  By  that  constitution 
it  was  declared  that  all  the  laws  which  have  heretofore  been  adopted, 
used  and  approved  in  the  colony,  province  or  state  of  Massachu- 
setts Bay,  and  usually  practised  on  in  the  court  of  law,  shall  still 
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remaiii  and  be  in  fall  force  nntfl  altered  or  repealed  by  tbe  legis- 
lature. This  constitution  has  been  constmed  as  adopting  the  great 
bodr  of  the  common  law  with  those  statutes  made  before  the  emi- 
gration  rf  our  aneestors  which  were  made  in  amendment  of  tbe 
eottimon  law,  so  fiur  as  these  rules  and  principles  were  applicable  to 
o«r  condition  and  form  of  goyemment."  In  Penng  ▼.  Little^  3 
Scam.  Ml,  Judge  SnraBir  A.  Douglass  recognised  the  landlord's 
eommon-law  right  of  distress  as  part  of  the  law  of  Illinois,  in  a 
ease  where  the  right  to  distrain  was  not  expressly  giyen  in  tbe 
lease.  His  words  are  worthy  of  quotation.  ^*  The  common  law  is 
a  bemntilul  system,  containing  the  wisdom  and  experience  of  ages. 
Like  the  people  it  ruled  and  protected,  it  was  simple  and  cmde  in 
its  infimcy  and  became  enlarged,  improved  and  polished  as  the 
nation  advanced  in  drilixation,  virtue  and  intelligence.  Adapting 
itsdf  to  the  condition  and  circuoMtance  of  the  people,  and  relying 
upon  them  for  its  administration,  it  necessarily  improved  as  the 
condition  of  the  people  was  elevated.  Is  it  to  be  presumed  then 
that  our  legislature,  ita  adopting  the  common  law  of  England,  and 
the  British  statutes  in  its  aid,  prior  to  the  Fourth  of  James  I., 
intended  to  exclude  all  the  improvements  in  the  common  law  since 
that  period  ?  If-  we  are  to  be  restricted  to  the  common  law  as  it 
was  enacted  at  4  James  I.,  rejecting  all  modi6cations  and  improve- 
ments which  have  since  been  made  by  practice  and  statutes,  we  will 
find  that  system  entirely  inapplicable  to  our  present  condition,  for 
the  simple  reason  that  it  is  more  than  two  hundred  years  old.  The 
reason  why  4  James  I.  was  adopted  instead  of  the  Declaration  of 
Independence  was  because  that  was  the  period  of  the  establishment 
of  the  first  colonial  government,  and  with  it  the  common  law  of 
England  as  it  then  existed.  From  that  period  we  must  look  to 
American  legislation  and  the  reports  of  American  courts  for  im- 
provements and  modifications  in  the  common  law." 

Goodwin  v.  Thompgon^  2  Greene  (Iowa)  329,  was  an  action  to 
recover  damages  from  the  defendant  for  aiding  and  abetting  the 
marriage  of  the  plaintifTs  minor  daughter,  a  girl  of  the  age  of  four- 
teen years.  It  appearing  that  there  was  no  force,  fraud  or  imposi- 
tion nsed  upon  the  girl,  and  that  the  marriage  was  her  own  volun- 
tary act,  it  was  held  that  the  action  could  not  be  maintained, 
because,  by  tbe  common  law  which  was  in  force  in  Iowa,  a  female 
of  the  age  of  twelve  years  could  give  her  consent  to  a  marriage 
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contract,  and  the  later  English  statates  requiring  the  consent  of 
parents  did  not  extend  to  this  country. 

&(mt  ▼.  Keyt9^  2  Dong.  184,  was  an  action  on  the  case  by  the  • 
purchaser  of  a  defeasible  estate  for  the  malicious  cutting  of  timber 
upon  it  by  the  defendant  It  was  admitted  that  such  an  action 
could  be  inaintained  at  common  law,  but  it  was  contended  fbr  the 
defendant  that  the  common  law  was  not  in  force  in  Michigan. 
Upon  this  question  the  court  said  ''This  js  a  somewhat  startling 
proposition  to  be  seriously  urged  at  this  time,  when  this  court  as 
well  as  the  Circuit  Courts  have  been  adjudicating  common-law 
actions  upon  common-law  rules  and  principles  since  their  organiia- 
tion  under  the  state  government,  and  also  the  territorial  courts  had 
done  so  previously,  from  the  organisation  of  the  territorial  govern- , 
ment  under  the  Act  of  Congress  in. 1787."  To  the  same  effect  is 
Barlow  v.  Lambertj  28  Ala.  704,  where  the  court  said:  *'In 
Oawood'M  Oi«€,  2  Stewart  860,  this  court  held  thst  under  the  sec- 
ond article  of  the  ordinance  of  1787,  which  was  afterwards  made 
the  fundamental  law  of  this  territory,  the  common  law  of  England 
so  &r  as  applicable  was  msde  a  rule  of  action  for  our  government, 
both  in  civil  and  criminal  cases.  By  a  series  of  decisions  running 
through  our  entire  judicial  history,  the  above  doctrine  has  been 
firmly  established,  and  it  must  now  be  admitted  that  the  common 
law  qualified  as  above  is  part  of  thd  law  of  this  state." 

The  lex  mereataria  so  fiur  as  incorporated  into  English  law  is 
recognised  by  the  American  courts.  If  it  were  otherwise  the  law 
relative  to  negotiable  paper  and  the  days  of  grace  given  for  its  pay- 
ment would  be  thrown  into  indescribable  confusion.  This  very 
question  of  whether  days  of  grace  are  to  be  allowed  was  raised  and 
fiiirly  met  in  Cook  v.  Renicky  19  JIl.  598,  where  it  was  said,  *'The 
allowance  of  days  of  grace  is  a  part  of  the  Ux  mercatoria^  and  the 
real  question  to  be  considered  is,  whether  that  is  a  part  of  the  com^ 
mon  law  and  adopted  with  it,  when  the  common  law  was  adopted 
in  this  state.  The  law  merchant  first  originated  in  customs  among 
commercial  men,  who  by  common  consent  adopted  such  rules  and 
regulations  as  they  found  the  wants  and  necessities  of  commerce 
required,  and  as  commerce  was  extended,  it  spread  itself  over  the 
kingdom  till  it  became  as  universal  as  any  principle  of  the  common 
law.  At  first  the  courts  did  not  take  judicial  notice  of  it,  but  re- 
quired proof  to  show  what  it  was,  when  they  would  recognise  and 
enforce  it.     Soon  after,  however,  it  began  to  insinuate  itself  into 


558  ADOPTION  OF  THE  COMMON  LAW 

the  commoD  law,  by  the  courts  taking  judicial  notice  of  it,  till  its 
fibres  became  so  intimately  interwoven  with  the  body  of  tlie  counnon 
law  itself  that  no  one  could  draw  the  line  of  demarcation  between 
the  two,  and  the  common  law  ever  improving  and  adapting  itself 
to  the  requirements  of  commerce  and  the  wants  of  the  subject, 
finally  by  progressive  judicial  decisions,  the  law  merchant,  or  at 
least  that  portion  of  it  which  was  of  universal  application  through- 
out the  realm,  was  recognised  by  the  courts  without  proof  of  its 
existence,  and  from  that  time  forth  became  absorbed  by  and  really 
constituted  a  part  of  the  common  law.  The  law  merchant  then 
being  a  part  of  the  common  law  of  England  and  being  of  a  general 
nature,  and  not  local  to  that  kingdom,  is  comprehended  in  that 
clause  of  our  statute  which  adopts  the  common  law."  In  Piatt  v. 
UadSj  1  Blackf.  82,  a  similar  conclusion  was  reached. 

The  criminal  law  of  England  is  the  basis  of  the  criminal  law  of 
this  country.  In  Fuller  v.  State,  1  Blackf.  66,  it  was  held  that 
an  indictment  for  murder  could  be  maintained  in  Indiana  at  com- 
mon law,  as  well  as  upon  their  statute,  and  therefore  that  the  fact  of 
the  indictment  concluding  corUraformam  legis  instead  of  contra  for- 
mam  atatuti  was  immaterial.  In  the  same  case  the  accused  having 
been  convicted  endeavored  to  obtain  "  the  benefit  of  clergy."  But 
this  claim  waa  disposed  of  by  the  court  in  the  following  opinion: 
"  The  benefit  of  clergy  never  was  properly  a  common-law  privi- 
lege. It  originated  with  that  of  sanctuary  in  the  gloomy  times  of 
popery.  It  was  the  offspring  of  that  absurd  ajid  superstitious  ven- 
eration for  a  privileged  order  in  society,  which  unfortunately  ex- 
isted in  those  ages  of  darkness  when  the  persons  of  clergymen 
were  considered  sacred,  and  churchvards  were  viewed  as  consecrated 
ground.  The  statutes  of  England  on  the  subject  are  local  to  that 
Icingdom.  They  were  not  made  in  and  of  the  common  law,  and 
are  certainly  not  adopted  as  the  laws  of  our  country."  This  subject 
early  came  under  the  attention  of  the  Pennsylvania  courts,  and  in 
Shewell  v.  Fellj  3  Yeates  17,  we  find  Siiippen,  C.  J.,  saying, 
^'  The  common  law  and  such  of  the  statute  laws  of  England  as  were 
enacted  before  the  settlement  of  the  late  province,  applicable  to  our 
local  situation,  have  been  adopted  here  both  before  and  since  the 
Revolution.  They  form  part  of  our  code,  under  certain  modifica- 
tions sanctioned  by  the  judicial  authority.  The  English  decisions, 
however,  do  not  universally  comport  with  our  circumstances.  It  is 
the  province  of  the  court  to  judge  in  what  cases  the  rules  of  the 
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English  oommon  law  should  be  relaxed.  Should  juries  assume  this 
power,  the  necessary  consequence  would  be,  that  the  utmost  uncer« 
taintj  must  ensue  from  the  fluctuating  opinions  of  different  sets  of 
jurors  in  different  countries." 

A  clearer  comprehension  of  this  branch  of  the  subject,  however, 
may  be  obtained  by  the  consideration  of  the  cases  in  which  certain 
portions  of  the  common  law  have  been  declared  inapplicable  to  our 
conditions  of  society  or  general  circumstances.  In  Bayer  v.  Sweety 
3  Scam.  120,  book  entries  for  goods  sold'  and  delivered,  made  by 
the  plaintiff  who  kept  no  clerk,  were  admitted  in  evidence  to 
charge  the  defendant,  the  court  saying,  ^^  On  the  argument  it  was 
urged  by  the  counsel  for  the  defendant  that,  inasmuch  as  we  have 
adopted  the  common  law  of  England,  we  have  adopted,  likewise, 
all  its  uses,  and  that  resort  must  be  had  to  the  decisions  of  the 
British  courts  to  ascertain  what  is  the  rule  in  any  given  case 
wherein  the  legislature  has  not  provided  one.  It  is  true,  we  have, 
like  most  other  states  in  the  union,  adopted  the  common  law  by 
l^islative  act,  but  it  must  be  understood  only  in  cases  where  that 
law  is  applicable  to  the  habits  and  conditions  of  our  society,  and  in 
harmony  with  the  genius,  spirit  and  objects  of  our  institutions. 
Generally,  too,  the  decisions  of  these  courts  furnish  strong  evi- 
dence of  what  the  common  law  is,  but  it  is  equally  true,  that  they 
have  made  many  innovations  upon  its  original  principles,  and 
refining  upon  the  adjudications  of  one  another,  many  of  them  have 
become  much  modified  or  wholly  changed.  The  courts  of  the 
several  states  have  also  taken  advantage  of  its  pliant  nature,  in 
which  consists  one  of  its  greatest  excellencies,  and  adapted  it  to 
the  ever  varying  exigencies  of  the  country  and  to  the  ever 
changing  condition  of  society.  Some  rules  of  the  common  law 
suited  to  a  highly  refined  and  luxurious  people,  where  every  descrip- 
tion of  business  is  reduced  to  a  system,  and  minute  division  of 
labor  exists,  may  be  very  ill  adapted  to  a  community  differently 
situated.  There  are  some  great  leading  principles,  some  funda- 
mental rules  which  are  never  departed  from,  being  founded  in  the 
common  reason  of  every  man,  and  which  no  change  of  his  condi- 
tion can  alter."  The  same  conclusion  was  reached  in  PouUnetf  v. 
liosij  1  Dall.  288.  In  Lindiley  v.  Coats^  1  Ohio  243,  the  question 
was  whether  a  good  title  to  land  could  be  obtained  by  simple  livery 
of  seisin  as  at  common  law,  without  any  deed  or  written  muni- 
ment of  title,  and  the  court  said,  ^'  It  has  been  repeatedly  deter- 
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mined  by  the  courts  of  this  state  that  thej  will  adopt  the  principles 
of  the  common  law  as  the  rules  of  decision,  so  far  oulj  as  these 
principles  are  adapted  to  oar  circumstances,  state  of  society  and 
£>rm  of  government.  In  no  instance  hare  the  ancient  common- 
law  modes  of  conycjanoe,  as  such,  been  adopted  in  this  state,  and 
long  anterior  to  the  settlement  of  this  country  they  had  given  way 
to  the  comparatively  modem  mode  of  assurance  by  deeds  of  lease 
and  release."  Upon  the  subject  of  what  are  to  be  considered  as 
navigable  rivers,  the  English  rule  that  only  those  were  to  be 
regarded  as  such  in  which  the  tide  ebbed  and  flowed,  was  early 
disregarded  in  the  Pennsylvania  cases,  as  inapplicable  to  the  great 
tideless  streams  which  traverse  vast  extents  of  our  territory: 
CarMon  v.  BlazcTj  2  Binn.  475 ;  Shrunk  r.  Schuylkill  Nov.  Co.^ 
14  S.  k  R.  71.  In  Morgan  v.  King^  30  Barb.  9,  there  is  a  learned 
discussion  of  the  same  subject,  the  court  holding  that  the  Racket 
river  was  navigable,  saying,  ^'  The  principles  of  the  common  law,  as 
its  theory  assumes,  and  its  history  proves,  are  not  exclusively 
applicable  or  suited  to  our  country  or  condition  of  society ;  but  on 
the  contrary,  by  reason  of  its  property  of  expansibility  and  flexi- 
bility, their  application  to  many  is  practicable.  The  adoption 
of  the  common  law,  in  the  most  general  terms  by  the  govern- 
ment of  any  country,  would  not  necessarily  require  or  admit  of  an 
unqualified  application  of  all  its  rules  without  regard  to  local  cir- 
cumstances, however  well  settled  and  generally  received  these  rules 
might  be.  Its  rules  are  modified  upon  its  own  principles,  and  not 
in  violation  of  them.  When  it  is  said  that  we  have  in  this  country 
adopted  the  common  law  of  England,  it  is  not  meant  that  we  have 
adopted  any  mere  formal  rules  or  any  written  code,  or  the  mere 
verbiage  in  which  the  common  law  is  expressed.  It  is  aptly  termed 
the  unwritten  law  of  England,  and  we  have  adopted  it  as  a  con- 
stantly improving  science,  as  an  art  or  a  system  of  legal  logic, 
rather  than  as  a  code  of  rules.  In  short,  in  adopting  the  common 
law,  we  have  adopted  its  fundamental  principles  and  modes  of 
reasoning,  and  the  substance  of  its  rules  as  illustrated  by  the 
reasons  on  which  they  are  based,  rather  than  by  the  mere  words  in 
which  they  are  expressed."  So,  also,  on  the  wide  pniiries  of  the 
West,  the  reason  of  the  English  rule  that  every  owner  of  cattle  is 
bound  to  keep  them  fenced  in  upon  his  own  premises,  was  deemed 
to  have  ceased.  The  rule  was,  therefore,  abandoned,  and  the  doc^ 
trine  enunciated,  that  if  one  desired  to  protect  his  crops  from  tres* 
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passing  cattle,  he  most  separate  his  field  from  the  prairie  where 
the  cattle  grased  at  large.  In  Wagner  v.  BiueUj  3  Iowa  896, 
the  court,  after  admitting  that  at  common  law  the  principle  was 
well  settled,  said,  **'  We  are  .then  led  to  inquire  whether  independent 
of  any  statutory  provision,  this  rule  is  applicable  to  our  condition 
and  circumstances  as  a  people,  and  if  it  is,  then  whether  it  has  or 
has  not  been  changed  by  legislative  action.  Unlike  many  of  the 
states  we  have  no  statute  declaring  in  express  terms  the  common 
law  to  be  in  force  in  this  state.  That  it  is,  however,  has  been  fre-  , 
quently  decided  by  this  court,  and  does  not,  perhaps,  admit  of 
controversy.  But  while  this  is  true,  it  must  be  understood,  that  it 
is  adopted  only  so  far  as  it  is  applicable  to  us  as  a  people,  and  may 
be  of  a  general  nature."  The  reason  of  the  inapplicability  of  the 
English  rule  is  thus  stated  in  Seeley  v.  Peter$y  5  Oilman  150, 
*''  Admitting  that  at  common  law  the  owner  of  a  close  was  not 
bound  to  fence  against  the  adjoining  close  except  by  force  of  pre- 
scription, yet,  in  adopting  the  common  law  it  must  be  understood 
only  in  cases  where  that  law  is  applicable  to  the  habits  and  con- 
dition of  our  society,  and  in  harmony  with  the  genius,  spirit  and 
objects  of*our  institutions.  However  well  the  rule  of  the  common 
law  may  be  suited  to  a  densely  populated  country  like  England,  it 
is  surely  but  ill-adapted  to  a  new  country  like  ours.  The  wide 
prairies  and  scarcity  of  timber  are  a  sufficient  reason  for  the  non- 
existence of  this  rule.  He  who  desires  to  protect  his  crops  must 
fence  them  in  himself"  In  Norrii  v.  Harru,  15  Cal.  226,  it  was 
argued  that,  though  the  common  law  was  incorporated  into  the 
common  law  of  the  original  colonies,  it  was  not  part  of  the  law  of 
the  western  states.  Mr.  Justice  Field  (now  of  the  Supreme  Court 
of  the  United  States),  conclusively  sets  at  rest  this  doubt  in  his 
opinion,  saying,  ^^  There  is  no  doubt  that  the  common  law  is  the 
basis  of  the  laws  of  those  states  which  were  originally  colonies  of 
England,  or  carved  out  of  such  colonies.  It  was  imported  by  the  ' 
colonists  and  established  so  far  as  it  was  applicable  to  thefr  insti- 
tutions and  circumstances,  and  was  claimed  by  the  Congress  of  the 
United  Colonies  in  1774  as  a  branch  of  those  indubitable  rights 
and  liberties  to  which  the  respective  colonies  were  entitled.  In 
all  the  states  thus  having  a  common  origin  formed  from  colonies 
which  constituted  a  part  of  the  same  empire,  and  which  recognised 
the  common  law  as  the  source  of  their'  jurisprudence,  it  must  be 
presumed  that  such  common  law  exists.     A  similar  presumption 
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mast  prevail  as  to  the  existence  of  the  common  law  in  those  states 
which  hare  been  established  in  territory  acquired  since  the  Revo- 
lution, where  such  territory  was  not  at  the  time  of  its  acquisition 
occupied  by  an  organized  and  civilized  community,  where,  in  fact 
the  population  of  the  new  state  upon  the  establishment  of  govern- 
ment was  formed  by  emigration  from  the  original  states.  As  in 
British  colonies  established  in  uncultivated  regions  by  emigration 
from  the  parent  country,  the  subjects  are  considered  as  carrying 
with  them  the  common  law  so  far  as  it  is  applicable  to  their  new 
situation.  So,  when  American  citizens  emigrate  into  territory 
which  is  unoccupied  by  civilized  man,  and  commence  the  forma- 
tion of  a  new  government,  they  are  equally  considered  as  carrying 
with  them  so  much  of  the  same  common  law  in  its  modified  and 
improved  condition  under  the  influence  of  modern  civilization  and 
republican  principles,  as  is  suited  to  their  new  condition  and  wants. 
But  no  such  presumption  can  apply  to  states  in  which  a  govern- 
ment already  existed  at  the  time  of  their  accession  to  the  country, 
as  Florida,  Louisiana  and  Texas.  They  had  already  laws  of  their 
own,  which  remained  in  force  until,  by  the  proper  authority,  they 
were  abrogated  and  new  laws  were  promulgated.  With  them  there 
is  no  more  presumption  of  the  existence  of  the  common  law  than 
of  any  other  law." 

But  though  the  jurisprudence  of  England,  as  administered 
through  common-law  fbrms,  has  been  incorporated  into  the  body 
of  the  American  law  without  much  dispute,  the  remedies  enforced 
in  the  ecclesiastical  courts  were  not  so  willingly  accepted  as  within 
the  jurisdiction  of  our  purely  secular  courts,  in  a  country  where 
matters  ecclesiastical  are  left  entirely  to  church  judicatories  inde- 
pendent of  the  state.  If,  however,  all  these  matters  which  in 
England  at  the  time  of  the  settlement  of  the  American  colonies 
were  solely  oognisable  in  the  courts  ecclesiastical,  arc  not  within 
the  jurisdiction  of  our  courts,  many  most  flagrant  civil  injuries 
would  be  without  a  remedy.  For  in  Englaqd,  many  matters  purely 
civil  in  their  nature  arc  within  the  exclusive  jurisdiction  of  the 
ecclesiastical  courts.  For  example,  all  cases  arising  out  of  the 
contract  of  marriage,  in  consequence  of  the  old  view  that  this 
relation  was  of  a  purely  religious  character,  were  only  cognisable 
in  courts  presided  over  by  ecclesiastics.  In  America,  where  the 
contract  of  marriage  is  purely  a  civil  contract,  and  where  no 
ecclesiastical  courts  exist  to  take  cognisance  of  such  cases,  breaches 
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of  marital  rights  would  be  remediless  if  the  ordinary  civil  courts 
had  not  jurisdiction  of  such  causes.     In  many  of  the  states,  statu- 
tory enactments  incorporating  in  eztetno  the  main  provisions  of 
the  English  law,  and  designating  the  proper  courts  for  the  exercise 
of  this  jurisdiction,  have  removed  all  difficulty  and  confusion  from 
the  subject.     But  apart  from  these  statutes,  it  has  been  decided 
that  our  civil  courts  have  jurisdiction  of  cases  in  which  rights  of 
person  or  property  are  involved,  which  in  England  are  solely 
within  the  jurisdiction  of  the  ecclesiastical  courts.     In  Short  v. 
Stottiy  58  Ind.  29,  there  is  a  very  interesting  discussion  of  the 
struggle  which  took  place  in  England  between  the  courts  of  com- 
mon law  and  the  ecclesiastical  courts  for  jurisdiction  over  cases 
arising  out  of  the  contract  of  marriage.     The  action  was  one  for 
damages  for  breach  of  promise  to  marry.     The  defendant  denied 
that  the  courts  of  common  law  in  Indiana  could  iake  cognisance 
of  such  an  action.     Ilis  position,  as  stated  in  the  opinion  of  the 
court,  is  as  follows :  *'  The  only  law  governing  this  state  is :  1. 
The  Constitution  of  the  United  States  and  of  this  state ;  2.  All 
statutes  of  the  General  Assembly  of  the  state  in  force  and  not  in- . 
consistent  with  such  constitutions ;  8.  All  statutes  of  the  United 
States  in  force  and  relating  to  subjects  over  which  Congress  has  power 
to  legislate  for  the  states  and  not  inconsistent  with  the  Constitution 
of  the  U.  S. :  4.  The  common  law  of  England  and  statutes  of  the 
British  Parliament  made  in  aid  thereof  prior  to  the  fourth  year  of 
the  reign  of  James  I.,  which  are  of  a  general  nature  and  not  local  to 
that  kingdom,  *  *  *  that  as  the  sources  of  our  law  are  as  above 
stated,  and  as  neither  the  common  law  of  England  nor  any  statute 
made  in  aid  thereof  prior  to  the  period  mentioned  (1607),  authorized 
such  action,  it  follows  we  have  no  law  which  authorizes  the  action, 
*  *  *  that  prior  to  the  year  1607,  the  contract  for  marriage  was 
one  exclusively  of  ecclesiastical  and  not  of  common-law  jurisdic- 
tion, and  that  prior  to  that  time,  no  action  had  been  maintained  in ' 
a  common-law  court  for  the  breach  of  such  contract."     The  court, 
in  a  very  carefully  considered  opinion,  sustain  their  jurisdiction 
over  this  action  upon  the  ground  that  though  prior  to  1607  no 
case  can  be  found  in  English  common-law  courts  where  the  action 
was  maintained,  yet  that   by  the  principles  of  the  common   law 
which  existed  long  anterior  to  1607,  an  action  for  the  breach  of  a 
contract  for  marriage  will  lie.    In  Crump  v.  Morgan,  3  Ired.  Eq.  91, 
there  is  a  very  elaborate  and  leitrned  discussion  of  the  question 
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whether  a  court  of  equity,  without  statutory  authority,  could 
declare  void  the  marriage  of  a  female  lunatic,  which  had  been  pro- 
cured in  order  that  the  husband  might  obtain  possession  of  her 
large  estate.  The  decisions  of  English  ecclesiastical  courts  having 
been  cited  in  support  of  thejurisdiction,  it  was  argued  that  they 
had  no  force  in  American  civil  courts.  The  court  unhesitatingly 
disposed  of  the  objection  to  thejurisdiction,  saying  :  '*  It  is  said  that 
these  are  the  adjudications  of  ecclesiastical  courts  and  are  founded 
»t  in  the  common  law,  but  in  the  canon  and  civil  laws,  and  there- 
e  not  entitled  to  respect  here.  But  it  is  an  entire  mistake  to 
day  that  the  canon  and  civil  laws,  as  administered  in  the  ecclesias- 
tical courts  of  England,  are  not  part  of  the  common  law.  Black- 
stone,  following  Lord  Hale,  classes  them  among  the  unwritten 
laws  of  England,  and  as  parts  of  the  common  law  which  by  cus- 
tom are  adopted  and .  used  in  peculiar  jurisdictions.  They  were 
brought  here  by  our  ancestors  as  parts  of  the  common  law  and 
have  been  adopted  and  used  here  in  all  cases  to  which  they  were 
applicable,  and  whenever  there  has  been  a  tribunal  exercising  a 
jurisdiction  to  call  for  their  use.  They  govern  testamentary  cases 
and  matrimonial  cases.  Probate  and  re-probate  of  will  stand  upon 
the  same  grounds  here  as  in  England,  unless  so  far  as  statutes 
may  have  altered  it :"  Wightman  v.  Wtghtman^  4  Johns.  Ch.  343, 
repeated  the  same  doctrine,  and  held  further  that  where  by  statute 
jurisdiction  is  given  to  any  particular  court  over  matters  either 
matrimonial  or  testamentary,  the  English  law  is  still  to  be  con- 
sulted as  a  guide  in  matters  relating  to  the  general  subject,  for 
which  particular  provision  is  not  made  in  the  statute.  To  the  same 
effect  is  Williamson  v.  Williamson^  1  Johns.  Ch.  489,  where  upon 
a  libel  for  divorce  for  adultery,  the  question  was  whether  the  facts 
having  been  proved,  the  granting  of  a  final  decree  dissolving  the 
marriage  was  within  the  sound  discretion  of  the  court.  The  same 
learned  judge  said  :  '*  The  statute  says  that  after  the  truth  of  the 
adultery  charged  has  been  ascertained,  *'  it  shall  be  lawful  for  the 
court  to  decree  a  dissolution  of  the  marriage.'  This  language  may 
and  ought  to  be  understood  as  leaving  to  the  court  the  exercise  of 
that  sound  discretion  which  the  nature  of  the  case  and  the  prin- 
ciples of  equity  might  require.  The  general  rules  of  the  English 
jurisprudence  on  this  subject  must  bo  considered  as  applicable 
under  the  regulations  of  the  statute  to  this  newly-created  branch 
of  equity  jurisdiction."     This  doctrine  is  still  more  strikingly  ex- 
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emplified  in  LeBarron  v.  LeBarron^  3»>  Vt.  3t>5,  where  in  a  pro- 
ct*e«liiiir  I'T  divorce  by  the  wife  for  the  alleged  impotence  of  the 
husband,  tiie  ]>etitioiier  asked  for  a  physical  exaniinati^^n  of  the 
respomleiit  by  medical  experts.  The  application  waa  resisted 
upon  the  ground  that  the  statutes  relating  to  divorce  contained  no 
provision  for  such  an  examination,  but  the'court  grante<l  the  appli- 
cation, Poland,  C.  J.,  saying :  '•  To  enable  us  to  determine  this 
question,  it  becomes  necessary  to  examine  into  the  real  source  and 
extent  of  the  jurisdiction  of  the  court  over  this  subject.  The 
legal  power  to  annul  marriages  has  been  recognised  as  existing  in 
England  from  a  very  early  period,  but  its  administration,  instead 
of  being  committed  to  the  common-law  courts,  was  exercised  by 
their  spiritual  or  ecclesiastical  courts.  Under  the  administration 
of  these  courts  for  a  long  period  of  time,  the  principles  and 
practice  governing  this  head  of  their  jurisdiction  ripened  into  a 
settled  course  and  body  of  jurisprudence,  like  that  of  the  courts 
of  chancery  and  admiralty,  and  constituted  with  these  systems  a 
part  of  the  general  law  of  the  realm,  and  in  the  broad  and  enlarged 
use  of  the  term,  a  part  of  the  common  law  of  the  land.  This 
country  having  been  settled  by  colonies  from  England  under  the 
general  authority  of  the  government,  and  remaining  for  many 
years  a  part  of  its  dominion,  became  and  remained  subject  and 
entitled  to  the  general  laws  of  the  government,  and  they  became 
equally  the  laws  of  this  country,  except  so  far  as  they  were  inap- 
plicable to  the  new  relation  and  condition  of  things.  This  we 
understand  to  be  well  settled,  both  by  judicial  decision  and  the 
authority  of  eminent  law  writers.  But  if  this  were  not  so,  the 
adoption  of  the  common  law  of  England  by  the  legislature  of  the 
state  was  an  adoption  of  the  whole  body  of  the  law  of  that  country, 
aside  from  their  parliamentary  legislation,  and  included  those 
principles  of  law  administered  by  the  courts  of  chancery  and  ad- 
miralty, and  the  ecclesiastical  courts  (so  far  as  the  same  were 
applicable  to  our  local  situation  and  circumstances  and  not  repug- 
nant to  our  constitution  and  laws),  as  well  as  that  portion  of  their 
laws  administered  by  the  ordinary  and  common  tribunals.  As  the 
jurisdiction  in  cases  matrimonial  in  England  was  exclusively  com- 
mitted to  the  spiritual  courts,  and  had  never  been  exercised  by 
the  ordinary  law  courts,  the  same  could  not  be  exercised  by  the 
courts  of  law  in  this  country  until  it  was  vested  in  them  by  the 
law-making  power.      As  we  have  never  had   any  ecclesiastical 
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courts  in  this  country  who  could  execute  this  branch  of  the  law,  it 
was  in  abeyance  until  some  tribunal  was  properly  clothed  with 
jurisdiction  over  it  or  vested  in  the  legislature.  It  was  probably 
on  this  ground  that  the  legislatures  of  tho  states  proceeded  in 
granting  divorces  as  many  of  them  did  in  former  times.  When 
the  legislature  establish  a  tribunal  to  exercise  this  jurisdiction  or 
invest  it  in  any  of  the  already  established  courts,  such  tribunal 
becomes  entitled,  and  it  is  their  duty  to  exercise  it  according  to 
the  general  principles  of  the  common  law  of  the  subject  and  the 
practice  of  the  English  courts  so  far  as  they  are  suited  to  our  con- 
dition and  the  general  spirit  of  our  laws.*'  The  order  for  physi- 
cal examination  was  granted.  Similar  orders  upon  similar  grounds 
were  granted  in  Newell  v.  Newell,  9  Paige  25,  and  in  Devanbagh 
-y.  Devanbaghy  5  Id.  554. 

It  must  be  noticed,  however,  that  in  the  federal  courts  a  aiffer- 
ent  rule  has  been  adopted  relating  to  criminal  offences  from  that 
adopted  in  the  state  courts.  In  such  matters  the  jurisdiction  rests 
entirely  upon  the  Constitution  of  the  United  States  and  Acts  of 
Congress.  This  was  early  declared  in  The  United  States  v.  Wor- 
rally  2  Dall.  884,  where  Justice  Chase  said:  ''It  is  attempted, 
however,,  to  supply  the  silence  of  the  Constitution  and  statutes  of 
the  Union  by  resorting  to  the  common  law  for  a  definition  and 
punishment  of  the  offence  which  has  been  committed.  But  in  my 
opinion  the  United  States,  as  a  federal  government,  have  no  com- 
mon law,  and  consequently  no  indictment  can  be  maintained  in  their 
courts  for  offences  merely  at  the  common  law.  If,  indeed,  the 
United  States  can  be  supposed  for  a  moment  to  have  a  common 
law,  it  must,  I  presume,  be  that  of  England,  and  yet  it  is  impos- 
sible to  trace  when  or  bow  the  system  was  adopted  or  introduced. 
With  respect  to  the  individual  states,  the  difficulty  does  not  occur. 
When  the  American  colonies  were  first  settled  bv  our  ancestors,  it 
was  held,  as  well  by  the  settlers  as  by  the  judges  and  lawyers  of 
England,  that  they  brought  hither,  as  a  birthright  and  inheritance, 
•so  much  of  the  common  law  as  was  applicable  to  their  local  situa- 
tion and  change  of  circumstances.  But  each  colony  judged  for 
itself  what  parts  of  the  common  law  were  applicable  to  its  new 
condition,  and  in  various  modes,  by  legislative  acts,  by  judicial 
decisions,  or  by  constant  usage,  adopted  some  parts  and  rejected 
others.  Hence,  he  who  shall  travel  through  the  different  states 
will  soon  discover -that  the  whole  of  the  common  law  of  England 
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has  been  nowhere  introduced ;  that  some  states  have  rejected  what 
others  huve  adopted,  and  that  there  is,  in  short,  a  great  and  essen- 
tial diversity  in  the  subjects  to  which  the  common  law  is  applied 
as  well  as  in  the  extent  of  its  application."  This  conclusion  that 
there  is  no  federal  common  law  in  criminal  cases  has  been  fallowed 
in  numerous  cases  to  be  found  in  the  federal  reports,  the  proper 
consideration  of  which  would  require  a  separate  article. 

Another  important  question  is,  how  far  are  British  stitutes, 
pa&sed  before  the  settlement  of  this  country,  to  be  recognised  as 
part  of  our  common  law.  This  subject  was  most  carefully  con- 
sidered by  the  judges  of  the  Supreme  Court  of  Pennsylvania  in 
1807,  whuse  report  is  found  in  the  appendix  to  3  Binney.  Of 
this  report  Mr.  Binney  says :  '^  In  many  respects  it  deserves  to  be 
placed  by  the  side  of  judicial  decisions,  being  the  result  of  very 
great  research  and  deliberation  by  the  judges,  and  of  their  united 
opinion.  It  may  not,  perhaps,  be  considered  as  authoritative  as 
judicial  precedent,  but  it  approaches  so  nearly  to  it  that  a  safer 
guide  in  practice  or  a  more  respectable,  not  to  say  decisive,  authority 
in  argument  cannot  be  wanted  by  the  profession."  In  this  report 
this  general  principle  was  stated,  that  such  English  statutes  passed 
before  the  settlement  of  the  colony  as  were  applicable  to  the  Emi- 
grants in  their  new  situation  were  in  force,  but  such  statutes  as 
related  to  the  king's  prerogative,  the  rights  and  privileges  of  the 
nobility  and  clergy,  the  local  commerce  and  revenue  of  England, 
and  other  subjects  unnecessary  to  enumerate,  were  improper  to  be 
extended  to  Pennsylvania.  With  respect  to  statutes  enacted  since 
the  settlement  of  Pennsylvania,  it  was  assumed  as  a  principle  that 
they  do  not  extend  here,  unless  they  have  been  recognised  by  an 
Act  of  Assembly,  or  adopted  by  long  continued  practice  in  courts 
of  justice.  Of  the  latter  description,  there  are  very  few^,  and  those, 
it  is  supposed,  were  introduced  from  a  sense  of  their  evident  utility. 
As  English  statutes  they  had  no  obligatory  force,  but  from  long 
practice  they  may  be  considered  as  incorporated  with  tlie  law  of 
our  couniry.  A  similar  report  was  prepared  in  Maryland  by 
Chancellor  KiLBY  in  1794.  In  Massachusetts  the  question 
was  raised  in  Sackett  v.  Sackeft,  8  Pick.  809,  whether  the  Statute 
of  Gloucester,  6  Edw.  I.,  c.  5,  giving  an  action  of  waste  against  ten 
ants  for  life  was  in  force  in  that  state,  or  to  be  considered  part  of 
the  common  law  of  the  land.  Parker,  C.  J.,  said  :  "  Our  ances- 
tors came  to  this  country,  bringing  with  them,  as  all  agree,  the 
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rights  And  privileges  of  Englishmen  and  the  common  law  of  that 
country/ so  fyr  as  it  should  be  found  applicable* to  their  new  state 
and  condition.  They  brought  with  them  also  a  charter  containing 
power  to  make  such  new  laws  as  their  exigencies  might  require. 
They  could  live  under  the  old  law  or  make  new  ones.  Whenever 
they  legislated  upon  any  subject  their  own  law  regulated  them ; 
when  they  did  not  legislate,  the  law  they  brought  with  them  was 
the  rule  of  conduct.  Then  the  question  is,  whether  the  law  by 
which  ihey-  would  be  governed  in  relation  to  waste  committed  by 
tenants  was  the  ancient  common  law  as  it  stood  before  the  Statute 
of  Marlebridge,  or  as  modified  by  that  statute,  or  the  law  which 
was  in  force  in  England  at  the  time  of  their  emigration,  and  for 
centuries  before,  and  we  think  it  very  clear  that  it  was  the  latter, 
it  would  seem  exceedingly  strange  that  their  coming  over  to  this 
country  should  operate  as  a  repeal  of  either  of  these  ancient 
statutes,  so  as  to  reinstate  the  law  as  it  existed  in  the  time 
of  Henry  III.,  which  had  been  abrogated  three  or  four  centu- 
ries and  was  found  inconvenient  in  the  reign  of  that  prince.*' 
The  same  doctrine  was  declared  in  Bruce  v.  Wood,  1  Mete.  542, 
where  the  court  said,  the  Statute  of  82  Henry  VIII.,  c.  28,  which 
gives  the  wife  and  her  heirs  a  right  of  entry  after  the  decease  of 
her  husband,  having  been  passed  before  the  emigration  of  our 
ancestors,  must  be  taken  to  be  a  modification  and  amendment  of 
the  common  law  in  force  here.  But  all  British  statutes  which  are 
in  conflict  with  our  Constitution  and  laws,  or  with  the  general 
spirit  of  our  institutions,  are  unhesitatingly  disregarded  by  the 
American  courts  whenever  any  right  is  claimed  dependent  upon 
them.  Such  was  the  Statute  of  9  George  I.,  commonly  known  as 
the  "Black  Act,"  for  the  suppression  of  poaching.  In  State  v. 
Campbell,  T.  U.  P.  Charlton  666,  the  Supreme  Court  of  Georgia 
said  :  "  That  statute  never  could  have  been  in  force,  because  it,  as 
is  discoverable  from  the  preamble  and  the  context,  is  founded  upon 
a  tender  solicitude  for  the  amusement  and  property  of  the  aris- 
tocracy of  England.  It  was  made  to  protect  from  the  violation 
or  profanation  of  the  people  the  forest  of  his  majesty  or  the  park 
of  the  peer.  How  then  could  it  apply  to  a  country  which  was 
but  one  extended  forest,  in  which  the  liberty  of  killing  a  deer  or 
cutting  down  a  tree  was  as  unrestrained  as  the  natural  rights  of 
the  deer  to  rove  or  the  tree  to  grow.  In  this  view  of  the  statute 
there  was  nothing  left  for  its  provisions  to  operate  upon  in  this 
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state.  It  \r:is  therefore  a  local  statute,  fit  only  for  the  internal 
polity  of  England." 

It  has  been  argued  in  some  of  the  western  states  that  whatever 
recognition  may  be  given  to  British  statutes  in  the  states  which 
have  grown  out  of  the  original  colonies,  no  place  should  be  given 
to  them  in  the  virgin  jurisprudence  of  the  west.  But  this  conten- 
tion met  with  proper  reprobation  in  Hamilton  v.  Kneelandy  1 
Nevada  40,  the  court  saying:  '^  The  rule  of  the  common  law  that 
a  condition  cannot  be  reserved  to  any  but  the  grantor  and  his  heirs, 
I  think  has  never  been  recognised  as  the  law  in  this  country,  and 
it  was  completely  overturned  in  England  by  the  Statute  32  Henry 
YIIL,  c.  34,  and  in  adopting  the  common  law  of  England  in  this 
country  it  seems  to  be  the  established  doctrine  that  it  is  adopted 
as  amended  or  altered  by  English  statutes  in  force  at  the  time  of 
the  emigration  of  our  colonial  ancestors.  But  counsel  argue  that 
this  doctrine  embraces  only  tlie  original  states.  The  authorities 
recognise  no  such  limitation,  and  upon  principle  there  ought  to  be 
none.  When  the  common  law  of  England,  consisting  in  part  of 
statutes,  as  we  have  shown,  has  been  adopted  in  the  United  States, 
why  may  not  Americans,  like  the  adventurous  emigrants  of  other 
nationalities,  carry  with  them  the  common  law  of  their  country  into 
the  territories  acquired  since  the  Revolution  ?'* 

The  territorial  legislature  of  Iowa,  by  the  Act  of  1840,  provided 
that  none  of  the  statutes  of  Great  Britain  should  be  in  Torce  as 
part  of  the  law  of  the  territory,  but  in  O'Farrall  v.  Simplotj  4 
Iowa  381,  this  was  interpreted  so  as  only  to  apply  to  statutes  of 
the  United  Kingdom,  passed  since  the  union  with  Scotland  at  the 
accession  of  James  I.  This  period  coincides  very  nearly  with  the 
date  fixed  by  the  constitutions  and  codes  of  many  of  the  states,  at 
which  the  country  is  reckoned  to  have  been  settled,  and  when  the 
common  law  was  transplanted  from  British  to  American  soil. 
Nearly  all  the  states  which  were  formed  out  of  what  was  formerly 
known  as  the  Northwest  Territory  have  fixed  upon  4  James  I., 
A.  D.  1607,  the  year  of  the  founding  of  Jamestown.  The  selection 
was  natural,  in  view  of  the  former  intimate  relations  existing 
between  Virginia  and  the  Northwest  Territory.  Of  course,  the 
original  colonies  each  take  the  date  of  their  own  settlement.  But 
in  Coburn  v.  Harvey^  18  Wis.  147,  the  year  of  our  independence 
is  t^ken  as  the  date.  This  exceptional  doctrine  is  justified  upon 
the  following  grounds,  stated  in  the  opinion  of  the  court :  '*  The 
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Bevolatioii,  in  the  case  of  the  western  states,  should  be  taken  as 
the  time  of  the  emigration  of  our  ancestors  from  whence  the  stat- 
ates  work. '  Chancellor  Kent  states  that  it  is  the  established 
doctrine  that  English  statutes  passed  before  the  emigration  of  our 
ancestors  in  amendment  of  the  law  constituted  a  part  of  the  com- 
mon law  of  this  country.  The  phrase  '  emigration  of  our  ances- 
tors* is  too  indefinite  to  establish  any  fixed  time  which  excluded 
subsequent  English  statutes  from  being  considered  a  part  of  the 
common  law  of  some  at  least  of  the  colonics.  For  our  ancestors 
did  not  all  emigrate,  nor  were  the  colonies  all  established  at  any 
one  time.  And  the  reason  given  for  adopting  the  common  law 
with  all  the  statutes  amending  it  prior  to  a  certain  time,  and 
excluding  statutes  passed  afterwards  unless  expressly  adopted, 
precludes  the  idea  of  fixing  the  same  time  for  all  the  colonies.  It 
is  very  obvious  that  in  applying  the  general  principle  each  colony 
would  fix  the  beginning  of  its  colonial  existence  as  the  divid- 
ing line  between  those  English  statutes  which  were  and  those 
which  were  not  a  part  of  its  common  law,  and  we  have  come 
to  the  conclusion  that  in  applying  the  general  rule  to  a  state 
which  like  this  had  no  political  existence  before  the  Revolu- 
tion, it  must,  in  harmony  with  the  reasoning  of  these  cases, 
be  held  that  when  our  territorial  legislature  and  the  framers  of 
our  Constitution  recognised  the  existence  here  of  the  common  law, 
they  must  be  held  to  have  had  reference  to  that  law  as  it  existed, 
modified  and  amended  by  English  statutes  passed  prior  to  the 
Revolution.  As  before  shown,  there  was  no  one  time  applicable 
to  all  the  colonies,  and  there  is  no  reason  to  assume  that  we  should 
adopt  the  commencement  of  one  colony  rather  than  another  as  the 
time  applicable  to  us.  The  Revolution  itself  is  the  dividing  line 
which  the  reasoning  of  these  cases  would  suggest  for  us.** 

A  judicial  discussion  of  this  question,  however,  has  become  unne- 
cessary in  most  of  the  states  organized  since  the  Revolution,  by  the 
statutory  provision  before  mentioned,  fixing  the  year  1607  as  the 
date.  The  jurisprudence  of  some  of  the  western  states  can  never 
be  properly  understood  by  one  unmindful  of  their  early  settlement 
by  non-English  speaking  nations.  Therefore  over  a  great  portion 
of  the  Northwestern  Territory,  as  well  as  the  trans-Mississippi  terri- 
tories, the  French  or  Spanish  laws  prevailed.  Upon,  however, 
the  acquisition  of  these  various  territories,  by  statutory  enactment, 
the  former  law  was  abolished  and  the  common  law  substituted. 
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TbU  is  adiuittcMl  in  Lyman  v.  Bennett,  8  Mich.  18,  where  the 
court  said;  *' It  is  umloubtodlv  true  that  at  one  time  the  Custom 
of  Pari."*  was  in  force  here.  It  ivas  expressly  abrogated  by  the 
territorial  legislature  in  ISIO,  and  probably  applied  to  very  few 
case:5  then,  if  to  any.  Practically  the  common  law  has  prevailed 
here  in  ordinary  matters  since  our  government  took  possession, 
and  the  country  has  grown  up  under  it.  How  or  by  what  par- 
ticular means  it  originated  would  open  an  inquiry  more  curious 
than  nseful.  A  custom  which  is  as  old  as  the  American  settle- 
ments, and  has  been  universally  recognised  by  every  department 
of  government,  has  made  it  the  law  of  the  land  if  not  made  so  other- 
wise. Our'statutes,  without  this  substratum,  would  not  only  fail  to 
provide  for  the  great  mass  of  affairs,  but  would  lack  the  means  of 
safe  construction.  We  are  of  opinion  that  questions  of  property 
not  clearly  excepted  from  it  must  be  determined  by  the  common 
law,  modified  only  by  such  circumstances  as  render  it  inapplicable 
to  our  local  affairs."  And  in  Jteaiime  v.  Chaynbers,  22  Mo.  36,  it 
was  said :  *^  Prior  to  1816  the  Spanish  law  was  the  law  of 
Missouri,  then  the  common  law  was  introduced  by  statute.  After 
the  introduction  of  the  common  law,  the  Spanish  law  no  longer  had 
any  existence  here.  It  hsis  only  been  regarded  in  the  interpreta- 
tion of  contracts  which  had  been  made  before  its  abro;xation,  and 
on  the  adjustment  of  rights  which  had  accrued  prior  to  the  intro- 
duction of  the  common  law,  just  as  we  would  look  at  this  day  to 
the  laws  of  Spain  in  interpreting  a  contract  which  had  been  made 
in  that  kingdom."  It  must  be  always  borne  in  mind,  however, 
that  the  law  of  Louisiana  is  an  exception  to  tlie  general  rule,  and 
that  the  civil  law  introduced  bv  tiic  earlv  settlers  still  roraaiiis  the 
basis  of  the  jurisprudence  of  that  stato. 

Tiie  various^  cnurts  of  this  country  arc  constantly  calle<l  upon  to 
setilf  (•ontro\Li>ies  whose  <leterminatioH  is  dependent  upon  the  law 
of  sister  states.  In  such  cases  either  party  is  at  liberty  to  produce 
evidence  of  the  law  of  another  state  upon  any  iriven  subject  by  the 
oral  testimony  or  deposition  of  those  skilled  in  the  profession ;  but 
in  the  absence  of  such  testimony,  it  is  important  to  notice  that  the 
presumption  is  that  the  common  law  exists  in  a  sister  state  in  the 
condition  it  was  at  the  settlement  of  that  state:  Thurston  v.  Per- 
cival,  I  Pick.  415;  Brown  v.  Pratt,  3  Jones,  N.  C.  Eq.  202; 
Jnge  v.  Murphf,  10  Ala.  880;  Ilitjh'si  Appeal,  2  Doug.  515; 
Shepherd  v.  Xabor$,  6  Ala.  631 ;   Crouch  v.   Hall,  15  III.  268. 
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It  may  be  worth  while  to  notice  that  this  statement  of  the  law 
differs  from  that  sometimes  made^  that,  in  the  absence  of  proof^  the 
law  of  sister  states  will  be  presumed  to  be  the  same  as  the  law  of 
the  forum.  This  is  not  so,  because  the  common  law  of  the  fornm 
may  have  been  altered  by  statute,  and  there  is  no  presumption  that 
other  states  have  passed  statutes  similar  to  those  passed  by  the  leg- 
islature of  the  state  in  which  the  action  is  brought.  -The  true  pre- 
sumption is,  that  in  the  absence  of  proof  to  the  contrary,  the 
common  law  exists  unaltered  in  a  sister  state. 

But  though  the  common  law  has  been  incorporated  into  the 
general  system  of  our  laws,  it  is  within  the  power  of  the  legislature 
to  alter  or  amend  it  at  their  discretion.  A  contention  to  the  con- 
trary was  disposed  of  in  Noonan  v.  State,  1  Smedes  &  Marshall  562. 
^'  That  the  common  law,  like  the  common  atmosphere  around  every 
living  being,  is  gladly  received  by  all  fraraers  of  government,  is 
certainly  very  true,  but  that  it  was  adopted  to  remain  perpetual, 
unaltered  and  unalterable,  and  not  to  be  tempered  to  our  habits, 
wants  and  customs,  we  conceive  was  never  designed  by  the  wisdom 
of  those  who  established  our  fundamental  law.*'  The  following 
quotation  from  the  opinion  of  the  court  in  Marks  v.  NorriSy  4 
Hen.  &  Munf.  465,  may  not  be  out  of  place  as  a  concluding 
paragraph.  *'  While  I  have  not  less  respect  for  English  judges 
and  English  opinions  than  other  gentlemen,  yet  I  have  too  much 
regard  for  myself,  and  the  national  character  of  my  country,  to 
rely  upon  English  books  further  than  for  information  merely,  but 
not  as  authority ;  it  was  the  common  law  we  adopted  and  not 
English  decisions,  and  we  should  take  the  standard  of  that  law, 
namely,  that  we  should  live  honestly,  should  hurt  nobody,  and 
should  render  to  every  one  his  due,  for  our  judicial  guide." 

The  following  extracts -from  the  codes  of  several  of  the  states 
have  an  immediate  bearing  upon  the  subject  under  discussion : 

Arkansas :  Rev.  Stat.  1874,  sect.  772.  ''  The  common  law  of 
England,  so  far  as  the  same  is  applicable  and  of  a  general  nature, 
and  all  statutes  of  the  British  Parliament,  in  aid  of  or  to  supply 
the  defects  of  the  common  law,  made  prior  to  the  fourth  year  of 
James  I.,  that  are  applicable  to  our  form  of  government,  of  a 
general  nature,  and  not  local  to  that  kingdom*  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  or  the  con- 
stitution and  laws  of  this  state,  shall  be  the  rule  of  decision  in  this 
state  unless  altered  or  repealed  by  the  General  Assembly  of  this 
state." 
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California :  Act  of  April  18th  1850,  Gen.  Laws,  p.  599.  ''  The 
common  law  of  England,  so  far  as  it  is  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  or  the  Constitu- 
tion or  laws  of  the  state  of  California^  shall  be  the  rule  of  decision 
in  all  the  courts  of  this  state/' 

*  Illinois :  Rer.  Sut.  1874,  ch  28,  sect.  1.  ''  That  the  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature,  and  all  statutes  or  acts  of  the  British  Parliament  made  in 
aid  of  or  to  supply  the  defects  of  the  common  law  prior  to  the 
fourth  year  of  James  L,  excepting  the  second  section  of  the  sixth 
chapter  of  43  Elizabeth,  the  eighth  chapter  of  18  Elisabeth,  and 
the  ninth  chapter  of  87  Henry  VIII.,  and  which  are  of  a  general 
nature  and  not  local  to  that  kingdom,  shall  be  the  rule  of  decision, 
and  shall  be  considered  as  of  full  force  until  repealed  by  legislative 
authority." 

Indiana :  Act  of  81st  May  1852,  is  in  the  same  words  as  the 
Illinois  act,  9upra. 

Kansas :  Rct.  Stat.  1868,  ch.  119,  sect.  8.  ^*  The  common  law^ 
as  modified  by  constitutional  and  statutory  law,  judicial  decisions 
and  the  condition  and  wants  of  the  people  shall  remain  in  force  in 
aid  of  the  general  statutes  of  the  state." 

Missouri :  Rev.  Stat.  1870,  ch.  86,  sect.  1.  ''  The  common  law  of 
England  and  all  statutes  and  Acts  of  Parliament  made  prior  to  the 
fourth  year  of  the  reign  of  James  I.,  and  which  are  of  a  general 
nature  not  local  to  that  kingdom,  which  common  law  and  statutes 
are  not  repugnant  to  or  inconsistent  with  the  Constitution  of  the 
United  States,  the  Constitution  of  this  state,  or  the  statute  laws  in 
force  for  the  time  being,  shall  be  the  rule  of  action  and  decision  in 
this  state,  any  law,  custom  or  usage  to  the  contrary  notwithstand- 
ing." 

Nebraska :  Rev.  Stat.  1873,  sect.  1.  ^'  So  much  of  the  common 
law  of  England  as  is  applicable  and  not  inconsistent  with  the  Con- 
stitution of  the  United  States,  the  constitution  of  this  state  or  with 
any  law  passed  or  to  be  passed  by  the  legislature  thereof  is  adopted 
and  declared  to  be  the  law  within  this  state." 

North  Carolina  :  Code  1855,  ch.  22.  <' All  such*  parts  of  the  com- 
mon law  as  were  heretofore  in  force  and  use  within  this  state,  or  so 
much  of  the  common  law  as  is  not  destructive  of  or  repugnant  to, 
or  inconsistent  with,  the  freedom  and  independence  of  this  state 
and  the  form  of  government  therein  established,  and  which  has  not 
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been  otherwise  proyided  for  in  the  whole  or  in  part,  not  abrogated, 
repealed  or  become  obsolete,  are  hereby  declared  to  be  in  full  force 
within  the  state." 

Vermont :  ch.  82,  General  Statutes  of  1870.  ^'  So  much  of  the 
common  law  of  England  as -is  applicable  to  the  local  situation  and 
circumstances,  and  is  not  repugnant  to  the  constitution  or  laws  or 
this  state,  shall  be  deemed  and  considered  law  in  this  state,  and  all 
courts  are  to  take  notice  thereof  and  gorern  themseWes  accord- 
ingly." 

Virginia :  Code  1860,  p.  112,  sect  1.  "  The  common  law  of  Eng- 
land, so  far  as  it  is  not  repugnant  to  the  principles  of  the  Constitu- 
tion of  this  state  shall  continue  in  force  within  the  same,  and  the 
right  and  benefit  of  all  writs,  remedial  and  judicial,  given  by  any 
statute  or  Act  of  Parliament  made  in  aid  of  the  common  law  prior 
to  the  fourth  year  of  the  reign  of  James  I.,  of  a  general  nature 
and  not  local  to  England,  shall  still  be  served  so  far  as  the  same 
may  consist  with  the  Constitution  of  this  state." 

Wisconsin :  Constitution,  sect  13.  '^  Such  parts  of  the  com- 
mon law  as  are  now  in  force  in  the  territory  of  Wisconsin  not  incon- 
sistent with  this  Constitution,  shall  be  and  continue  part  of  the  law 
of  this  state  until  altered  or  suspended  by  the  legislature." 

Richard  C.  Dalb. 


RECENT    ENGLISH    DECISIONS. 

Sigh  Court  of  Jvstice.     Queen'i  Bench  Division. 
WALKER  V.  MATTHEWS. 

The  bona  fidt  parchaser  in  market  overt  of  stolen  cattle  acquires  a  propcrtr 
therein,  good  until  conviction  of  the  thief,  and,  therefore,  cannot  set  up  against  the 
owner  ai^er  conviction  a  claim  for  keeping  the  animals  before  that  event,  still  less 
for  wrongfully  keeping  them  afterwards. 

Appeal  from  the  Huntington  County  Court. 

The  plaintiff  claimed  the  delirery  of  two  cows  and  two  calves, 
valued  at  45Z.  The  defendant  counter-claimed  for  the  keep  of  the 
cows  and  calves  during  the  time  they  were  in  his  possession. 

At  the  trial  before  the  county  court  judge  the  following  facts 
were  proved :  The  two  cows,  then  in  calf,  were,  on  the  7th  of 
June  1880,  stolen  from  the  plaintiff.     On  the  11th  of  June,  the 
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thief  sold  them  in  market  overt  to  a  cattle  dealer  who,  on  the  16th 
of  June,  sold  tlieni  to  the  defeinlant,  a  bona  Jide  purchaser,  who 
had  no  notice  of  the  felony.  The  plaintiff  traced  the  cows  and,  on 
the  21st  of  Juno,  claimed  them  of  the  defendant,  but  he  refused  to 
give  them  up.  On  the  5th  of  April  1881  the  thief  was  convicted 
of  having  stolen  the  cows,  and  on  the  9th  of  April  the  defendant 
received  notice  of  such  conviction,  and  the  cows  were  again  de- 
manded of  him.  The  cows  both  calved  while  in  defendant's  pos- 
session. The  jury,  under  the  direction  of  the  county  court  judge, 
found  a  verdict  for  the  plaintiff  on  the  claim,  and  for  the  defendant 
on  the  counter-claim.  A  rule  having  been  obtained  to  enter  judg- 
ment for  the  plaintiff  on  the  counter-claim, 

Cocker  ell,  for  the  defendant,  showed  cause. — On  the  conviction 
of  the  thief  the  j)roperty  in  the  goods  reverted  in  the  plaintiff:  24 
&  25  Vict.  c.  9lj,  §  100 ;  Scattergood  v.  Sylvester,  15  Q.  B.  506  ; 
bat  until  that  time  the  defendant  did  not  wrongfully  detain  the 
cattle,  and  he  is  entitled  to  deduct  the  expenses  of  their  keep  dur- 
ing such  perio<l.  [LoPES,  J. — He  cannot  recover  the  expenses  of 
keeping  his  own  property ;  still  less  can  he  those  of  keeping  that 
which  he  held  wrongfully.] 

W.  Garth,  for  the  plaintiff,  was  not  called  on. 

The  court,  Grove  and  Lopes,  JJ.,  held  that  the  defendant  could 
not  recover  on  his  counter-claim,  but  that  judgment  thereon  must 
be  entered  for  the  plaintiff. 

Rule  absolute. 


A»  the  law  of  market  overt  does  not 
obtain  in  this  country,  as  is  well  known, 
the  purchaser  of  stolen  property  docs 
not,  with  ns,  acquire  tiny  title  as  nguinst 
the  lawful  owiicr,  even  before  the  con- 
viction of  the  thief.  Therefore,  as  the 
buyer  never  becomes  the  owner,  the  pre- 
cise question  involved  in  W€Uker  v. 
Matthews  never  could  arise  with  us  ;  but 
a  similar  question  mny  arise  upon  other 
state  of  facts,  viz. :  wlicther  services  ren- 
dered by  A.  in  keepin;;,  preserving  or  im- 
proving property  in  which  he  has  a  spe- 
cial, limited  or  temporary  ownership  or 


interest,  ordinarily  furnish  ground  for 
a  claim  of  payment  against  tlie  general 
or  absolute  owner ;  and  second,  whether 
such  services  bestowed  upon  property  to 
which  one  has  no  title  whatever,  but  to 
which  lie  made  a  hona^fide  claim  of  title, 
and  rendered  the  service  because  of  such 
claim  and  belief,  furnish  any  better  cause 
of  action. 

An  illustration  of  the  first  occurs  where 
A.  sells  goods  to  B.  and  retains  posses- 
sion until  paid  for,  and  in  the  meantime 
incurs  expense  in  keeping  or  storing 
the  same.     Does  this  give  him  any  claim 
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at  oonunon  law,  and  independent  of  cot- 
torn  and  asage,  for  remuneration  by  the 
buyer  for  keeping  f  Apparently  not. 
The  services  in  such  case  are  rendered 
not  at  the  reqnett,  express  or  implied, 
of  the  buyer,  and  not  even  for  his  bene- 
fit, except  remotely.  The  goods  are 
kept  and  the  expenses  incurred  solely  for 
the  benefit  of  the  seller,  and  adversely 
rather  than  otherwise,  to  the  interests 
of  the  buyer.  To  compel  him,  there- 
fore, to  pay  for  them  would  be  contrary 
to  every  elementary  principle.  Certain 
it  is  that  in  such  cases  the  seller  has  no 
lien  on  the  goods  for  the  expenses  of 
keeping,  as  he  would  have  for  the  con- 
tract price.  8co  Brkiih  Empire  Ship- 
ping Co,  V.  Somes,  £1.,  Bl.  &  El.  353, 
affirmed  in  House  of  Lords,  8  H.  L.  C. 
338.  And  see  Hartley  v.  Hitchcock^  1 
Stark.  406 ;  Mclniyre  t.  Carver^  2  W. 
k  S.  39S. 

The  second  question  is,  whether  the 
common  law  gives  a  person,  who  ex- 
pends time  and  money  on  property  which 
he  supposes  to  be  his,  any  ground  for  re- 
muneration from  the  real  owner,  when 
once  ascertained,  and  who  thus  usually 
derives  more  or  less  benefit  from  the 
other's  expenditure.  Probably  this  arises 
most  frequently  in  regard  to  real  estate, 
and  the  rule  seems  to  be  well  settled 
that,  at  common  law  and  independent 
of  statute,  the  real  owner  is  not  liable. 

And  undoubtedly  the  result  thus 
reached  led  to  the  enactment  of  the 
"betterment  laws,"  as  they  are  usually 
termed,  giving  the  party  incurring  the 


expense  or  making  the  improvenects 
upon  real  estate  under  a  bona  fide  belief 
of  title  some  mode  of  redress,  either  by 
way  of  lien  or  otherwise,  against  the  real 
owner,  or  at  least  against  the  property 
itself. 

But  the  common  law,  in  such  cases, 
not  only  did  not  create  any  implied  con- 
tract or  liability  on  the  part  of  the  real 
owner,  but  even  held  him  not  bound  by 
his  subsequent  express  promise  to  pay 
for  the  improvements.  Being  rendered 
without  his  request,  express  or  implied, 
they  constituted  a  past  or  executed  con- 
sideration, as  it  is  called,  and  so  the 
promise  was  not  legally  supported: 
Hrear  v.  Hardenbergh,  5  Johns.  872. 
Therefore,  persons  who  take  possession 
of  government  land  without  right — squat- 
ters—cannot maintain  an  action  to  recover 
of  the  rightful  owner  for  the  improve- 
ments made  thereon,  although  the  de- 
fendant has  aherwards  promised  to  pay 
for  them :  Carson  v.  Clark,  1  Scam. 
113;  Huteon  v.  Orerturf,  Id.  170; 
Roberts  v.  Garen,  Id.  396  ;  Toimsend  v. 
BriggSf  Id.  472  ;  McFarland  v.  Matkis, 
5  Eng.  (Ark.)  560.  If  A.  performs  work 
for  B.  on  land  owned  by  B.'s  wife,  but 
solely  on  B.'s  personal  credit  and  not  as 
agent  for  his  wifti,  and  the  wife  subse- 
quently gives  her  note  for  the  labor,  she 
is  not  liable  therefor,  simply  because  the 
work  was  not  done  at  her  request  or  by 
her  authority ;  Morse  v.  Mason,  103 
Mass.  560. 

Edmdrd  H.  Bennett. 
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RECENT    AMERICAN    DECISIONS.' 

Supreme  Court  of  Mt%%ouri. 
SHARPE  V.  JOHNSTONE. 

Iq  an  action  for  malicious  prosecution  although  it  appears  that  the  prosecutor 
communicated  to  counsel  all  the  facts  and  followed  the  latter's  advice,  yet  if  not- 
withstanding snch  advice  he  believed  the  prosecution  must  fail,  'and  was  actuated  in 
commencing  it  by  a  desire  to  injure  and  wrong  the  accused,  he  is  liable. 
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If  there  lie  rcnsoiiaWe  or  prolmblr  cause,  no  nialiee,  however  distinctly  prove<l, 
will  make  the  ilci'cndant  liable.  The  prout'  of  malice  tlucs  not  establish  the  want 
of  probable  euiise,  nor  does  the  want  of  prubabU-  cause  necessarily  estoblish  the 
existence  of  malice.  That  is  to  s>ay,  malice  is  not  an  infetenceuf  law  from  the  want 
of  probable  cause. 

Malice,  however,  may  Ik  inferred  from  the  facts  which  ^  to  establish  the  want 
of  probable  cause,  hut  this  inference  is  a  question  of  law  for  the  court,  and  not  a 
question  of  fact  ftir  the  jury. 

WlK*re  the  accused  is  dischar;:ed  by  the  eommittin;^  map^tratc,  and  the  pro6CCUt<M' 
afterwards  procures  him  to  lie  indicte<l  for  the  same  otVence,  the  indictment  is  a 
second  and  indepemlent  prosi*cution  for  which  danioges  may  lie  recovered  in  addition 
to  those  rect}Vi>red  for  the  first  ]>rosecution ;  but  if  the  prosecutor  is  summoned 
before  the  pand  jury  without  his  procurement,  he  is  not  liable  for  damages  as  for  a 
second  prosecution. 

Where  two  indictments  arc  successively  found  for  the  same  oflcnce,  and  on 
account  of  some  formal  defect  in  the  first  it  is  quashed  and  the  prisoner  tried  and 
acquitted  on  the  second,  the  two  cannot,  in  an  action  for  malicious  prosecution,  be 
considered  as  two  separate  prosecutions. 

From  St.  Louis  Court  of  Appeals. 

This  was  an  action  for  malicious  prosecution.  The  plaintiff  in 
1869  had  entered  into  an  arrangement  with  defendants,  by  which 
defendants  were  to  ship  him  mules  which  he  was  to  sell,  receiving 
for  his  services  one-third  the  net  profits.  After  some  time  a  set- 
tlement was  had  by  which  he  was  found  indebted  to  defendants  in 
a  certain  sum,  besides  his  one-third  of  whatever  loss  mi<;ht  be  suf- 
fered  by  the  non-payment  of  paper  taken  from  purchasers  of  the 
atules.  Afterwards  a  draft  of  one  of  these  purchasers  having  gone 
to  protest  plain  tiff  undertook  its  collection  and  did  collect  the 
money,  but  refused  to  pay  any  of  it  to  defendants,  on  the  ground 
that  they  had  fraudulently  invoiced  mules  to  him  at  a  larger  price 
than  had  been  paid  by  tliem,  and  that  they  had  sold  some  mule 
sheds  remaining  on  hand  at  the  close  of  the  adventure,  at  a  price 
much  below  tlic  value.  Defendants  consulted  counsel  and  insti- 
tuted a  criminal  proceeding  against  plaintiff  in  the  Court  of  Criminal 
Correction,  but  plaintiff  was  discharged  by  the  judge.  Subse- 
quently two  indictments  against  plaintiff  were  successively  found 
by  the  grand  jury  upon  the  same  charge.  After  both  indictments 
had  been  found  the  court  quashed  one  and  the  plaintiff  was  tried 
upon  the  other  and  acquitted.  He  then  brought  this  suit  against 
defendants  and  filed  a  declaration  containing  a  count  on  the  prose- 
cution in  the  Court  of  Criminal  Correction  and  one  on  each  of  the 
indictments.  The  case  was  tried  and  resulted  in  a  verdict  and 
judgment  for  plaintiff  which  was  reversed  on  appeal.    .See  59  Mo. 
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557,  where  the  facts  are  folly  reported.  On  the  second  trial  the 
court  gave  a  number  of  instructions,  all  of  which  are  sufficiently 
stated  in  the  opinion  except  the  eighth  instruction  asked  for  by 
plaintiif,  which  was  as  follows : 

**Even  if  the  jury  should  find  that  the  defendants,  prior  to  such 
prosecutions,  communicated  to  conns  1  learned  in  the  law  all  the 
facts,  yet,  nevertheless,  if  they  should  further  find  that  such  pros- 
ecutions were  without  probable  cause  and  that  such  counsel  were 
not  consulted  by  them  in  good  faith,  but  that  defendants  were  act- 
uated in  consulting  such  counsel  and  in  commencing  such  prosecu- 
tions with  angry  passions  and  a  hostile  desire  to  injure  and  wrong 
him,  then  the  opinion  and  advice  of  such  counsel  is  of  no  avail  as 
a  defence  in  the  cause." 

The  court  also  instructed  the  jury  that  there  might  be  a  recovery 
on  each  count  of  the  declaration,  notwithstanding  that  all  the  pro- 
ceedings were  for  the  same  alleged  ofience. 

The  verdict  and  judgment  was  for  plaintiff,  aiid  defendant  ap- 
pealed to  the  Court  of  Appeals,  which  reversed  the  judgment, 
whereupon  plaintifi*  appealed  to  this  court. 

Martin  ^  Lackland^  for  appellants. 

Henderion  ^  Shieldi^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoUQH,  J. — This  was  an  action  for  malicious  prosecution,  and 
is  the  same  case  reported  in  59  Mo.  557,  where  the  facts  are  fully 
stated,  and  it  will  be  unnecessary  to  establish  them  in  this  opinion. 
It  will  be  proper  to  observe,  however,  that  in  the  trial  which  took 
place  after  the  case  was  remanded  by  this  court,  the  plaintifi*  re- 
covered judgment  for  91500  on  the  first  count  ^3000  on  the  sec- 
ond count  and  ^3000  on  the  third  count ;  whereas,  in  the  first 
trial,  the  plaintiff  recovered  judgment  for  ^6334.42  on  the  first 
count,  and  judgment  was  rendered  for  the  defendants  on  the  second 
and  third  counts.  The  first  count  was  founded  upon  plaintiffs  dis- 
charge by  the  committing  magistrate,  and  the  second  and  third 
counts  were  founded  upon  proceedings  had  upon  two  indictments 
found  in  the  criminal  court. 

It  is  essential  to  a  recovery  in  an  action  for  malicious  prosecu- 
tion, that  the  prosecution  should  be  ended,  and  that  it  should  have 
been  instituted  maliciously  and  without  probable  cause. 
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When  this  case  was  here  before,  this  court  said:  "If  there  be 
reasonable  or  probable  cause,  no  malice,  however  distinctly  proved, 
will  make  the  defendant  liable.  The  proof  of  malice  does  not 
establish  the  want  of  probable  cause,  nor  does  the  want  of  probable 
cause  necessarily  establish  the  existence  of  malice.  That  is  to  say, 
malice  is  not  an  inference  of  law  from  the  want  of  probable  cause. 
Malice,  however,  need  not  be  proved  by  direct  and  positive  testi- 
mony, but  may  be  inferred  from  the  facts,  which  go  to  establish  the 
want  of  probable  cause,  and  this  is  all  that  is  meant  when  it  is  said 
that  malice  maybe  inferred  from  the  want  of  probable  cause:"  59 
Mo.  575-6. 

In  the  case  of  Van  Sickle  v.  Brown^  68  Mo.  627,  probable  cause 
was  defined  as  follows :  "  In  our  opinion,  that  reasonable  and  pro- 
bable cause  which  will  relieve  a  prosecutor  from  liability  is,  a  belief 
by  him  in  the  guilt  of  the  accused,  based  upon  circumstances  suffi- 
ciently strong  to  induce  such  belief  in  the  mind  of  a  reasonable 
and  cautious  man :"  68  Mo.  635. 

It  may  be  further  observed  that  the  action  of  a  grand  jury  in 
finding  a  bill  of  indictment,  or  the  commitment  of  the  prisoner  by 
the  examining  magistrate,  is  prima  facie  evidence  of  probable 
cause :  Sharp  v.  Johnstane^  59  Mo.  558  ;  Van  Sickle  v.  Braum, 
9upra;  State  v.  Railey^  35  Mo.  168 ;  Brant  v.  Higgins^  10  Id. 
728 ;  Graham  v.  NobUj  13  Serg.  233 ;  Bacon  v.  Town,  4  Cush. 
217. 

On  the  other  hand  the  refusal  of  the  committing  magistrate  to 
bind  the  defendant  over,  has  been  said  by  this  court  to  be  very  per- 
suasive evidence  that  the  prosecution  was  without  probable  cause : 
Sharp  V.  JoJinstone^  supra ;  Caperson  v.  Sprouhj  39  Mo.  39 ; 
Brant  v.  Higgins,  10  Id.  728. 

When  an  indictment  has  been  found  by  the  grand  jury,  or  the 
defendant  has  been  committed  by  the  examining  magistrate,  this 
prima  facie  evidence  of  probable  cause  may  be  rebutted,  or  over- 
thrown by  evidence  showing  that  such  indictment,  or  commitment, 
was  obtained  by  false  or  fraudulent  testimony,  or  other  improper 
means,  or  by  evidence  showing  that  the  prosecutor,  notwithstand- 
ing the  action  of  the  grand  jury  or  the  committing  magistrate,  did 
not  himself  believe  the  defendant  to  be  guilty. 

When  the  examining  magistrate  refuses  to  commit,  and  it  is 
thus  determined  that  there  is  no  probable  cause  for  the  prosecution, 
any  inference  of  malice  which  may  be  drawn  from  such  fact,  will 
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be  OTeroome  by  showing  that  the  prosecator,  haying  fully  infbnned 
himself  as  to  i^  ascertainable  facts  bearing  upon  the  guilt  or  inno- 
cence of  the  plaintiff,  and  having  fully  and  fairly  communicated 
the  same  to  reputable  counsel,  instituted  the  prosecution  under  the 
opinion  of  such  counsel,  that  the  plaintiff  was  legally  subject  to  a 
criminal  charge,  and  himself  believed  such  advice  to  I  e  correct  and 
that  the  plaintiff  was  guilty.  This  is  what  ie  m^ant  by  consulting 
oounsel  and  instituting  the  prosecution  in  good  faith. 

Before  proceeding  to  examine,  in  the  light  of  these  general  prin- 
ciples, the  instructions  given  and  refused  by  the  trial  court,  the 
verdict  in  the  case  as  now  presented  renders  it  necessary  for  us  to 
determine  whether  there  could,  in  any  event,  be  a  recovery  on  each 
count  of  the  petition,  it  being  conceded  that  the  two  indictments 
were  for  the  same  offence  charged  before  the  committing  magistrate. 

In  the  case  of  Bacon  v.  Towne  et  a2.,  4  Gush.  217,  it  appeared 
that  the  plaintiff  was  bound  over  by  the  committing  magistrate, 
and  was  subsequently  indicted  by  the  grand  jury,  but  in  conse- 
quence of  a  defect  in  the  indictment  the  public  prosecutor  entered 
a  noUe  prosequi  thereon,  and  forthwith  another  indictment  was  laid 
before  the  grand  jury  and  was  found  upon  the  evidence  already 
given ;  upon  which  last  indictment  the  plaintiff  was  tried  and  ac- 
quitted, and  he  thereupon  instituted  an  action  for  malicious  prose- 
cution. Shaw,  C.  J.,  delivered  the  opinion  of  the  court,  holding 
that  there  was  a  single  continuous  prosecution  which  was  not  ended 
until  the  plaintiff  was  acquitted  on  the  second  indictment.  The 
case  at  bar  is  distinguishable  from  that  case  in  this :  In  the  case 
at  bar  the  first  prosecution  was  ended  when  the  plaintiff  was 
discharged  by  the  examining  magistrate.  When  the  prisoner  is  dis- 
charged by  the  examining  magistrate,  the  law  does  not  require  that 
the  examination  taken  by  him  shall  be  certified  and  delivered  to 
the  clerk  of  the  court  having  cognisance  of  the  offence  charged,  to 
be  laid  before  the  grand  jury.  It  is  only  when  the  prisoner  is 
bound  over  that  this  is  required  to  be  done  :  ch.  Ill,  art.  2,  §§  25, 
27,  33,  W.  S.  So  that  if  the  prosecutor  should,  after  the  discharge 
of  the  prisoner,  voluntarily  appear,  or  cause  himself  to  be  sum- 
moned, before  the  grand  jury  and  procure  the  prisoner  to  be  in- 
dicted for  the  same  offence  charged  before  the  magistrate,  this 
would  be  the  institution  of  a  second  and  independent  prosecution 
for  which  he  could  be  held  liable,  if  he  acted  maliciously  and  with- 
out probable  cause.    But  if,  in  such  case,  the  prosecutor  should  not 
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voluntarily  appear,  but  should  be  summoned  before  the  grand  jury 
without  his  own  procurement,  he  would  not  be  liable  to  an  action, 
unless  the  testimony  given  by  him,  on  which  the  plaintiff  was  in- 
dicted and  arrested  was  false  or  fraudulent.  And  we  are  further 
of  opinion  that  when  two  indictments  are  found  by  the  grand  jury 
for  the  same  offence,  and  the  second  indictment  is  preferred  solely 
on  account  of  some  formal  defect  in  the  first,  and  the  first  is  thereby 
suspended  and  is  quashed,  no  action  for  malicious  prosecution  can 
be  based  upon  the  order  of  the  court  discharging  the  prisoner  from 
the  first  indictment.  Even  if  the  first  indictment  had  been  quashed 
before  the  second  indictment  was  found,  and  the  criminal  court  had 
committed  or  recognised  the  plaintiff  to  answer  a  new  indictment, 
as  it  might  have  done  (sect.  1986,  Rev.  Stat.),  such  second  indict- 
ment could  not  be  regarded  as  the  institution  of  a  new  prosecution, 
but  as  a  continuation  of  the  proceedings  under  the  first  indictment. 
The  third  instruction  asked  by  the  defendants  was  as  follows : 

If  the  jury  believe  there  was  reasonable  cause  for  the  prosecu- 
tion, no  malice,  however  distinctly  proved,  will  make  defendants 
liable  in  this  action,  and  the  proof  of  want  of  probable  cause  does 
not  necessarily  establish  the  existence  of  malice ;  that  is  to  say, 
malice  is  not  an  inference  of  law  from  the  want  of  probable  cause, 
and  the  jury  cannot  infer  malice  unless  the  facts  attending  the 
conduct  and  determination  of  the  prosecutions^  and  those  adduced 
to  establish  the  want  of  probable  causcj  are  of  a  character  to  war" 
rant  such  inference. 

This  instruction  is  in  the  language  of  the  opinion  delivered  by 
this  court,  when  the  case  was  first  here.  It  was  given  by  the  court, 
with  the  exception  of  that  portion  in  italics,  and  that  was  properly 
omitted,  as  the  context  of  the  opinion  from  which  it  was  taken 
shows  that  it  was  intended  by  this  court  as  a  direction  to  trial  courts 
in  giving  instructions  in  regard  to  the  inference  of  malice  from  the 
want  of  probable  canse.  It  should  not  be  embodied  in  an  instruc- 
tion for  tne  reason  that  it  involves  a  question  of  law.  Whether  the 
facts  are  such  as  to  warrant  an  inference  of  malice,  is  a  question  of 
law  for  the  court.  We  see  no  material  error  in  the  instructions 
given  by  the  court,  so  far  as  the  first  count  is  concerned.  Under 
the  view  we  take  of  the  case  additional  instructions  should  have 
been  given  applicable  to  the  counts  based  upon  the  prosecutions 
under  the  indictments. 

Instruction  number  eight  given  for  the  plaintiff  has  been  sharply 
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criticised  by  the  defendant's  counsel,  and  has  been  declared  to  be 
erroneous  by  the  court  of  appeals.  We  have  the  same  opinion, 
however,  in  regard  to  this  instruction,  now,  which  we  had  when  this 
case  was  first  here,  and  treating  it  as  applicable  alone  to  the  first 
count,  as  it  was  treated  on  the  record  then  before  us,  we  think  it 
correct. 

The  advice  of  counsel  cannot  accurately  be  said  to  amount  to 
probable  cause,  in  the  fikce  of  the  judgment  of  the  magistrate  dis- 
charging the  prisoner. 

The  discharge  of  the  plaintiff  by  the  committing  magistrate  was 
prima  facte  evidence  of  a  want  of  probable  cause,  although  coun- 
sel may  have  advised  that  plaintiff  was  liable  to  a  criminal  charge ; 
and  although  the  defendants  may  have  communicated  to  counsel 
learned  in  the  law,  all  the  facts  and  circumstances  bearing  upon  the 
guilt  or  innocence  of  the  plaintiff,  which  they  knew,  or  by  reason- 
able diligence  could  have  ascertained,  yet  if,  notwithstanding  the 
advice  of  counsel,  they  believed  that  the  prosecution  must  fail,  and 
they  were  actuated  in  commencing  said  prosecution,  not  simply  by 
angry  passions  or  hostile  feelings,  but  by  a  desire  to  ivjure  and 
wrong  the  plaintiff,  then  most  certainly,  they  could  not  be  said  to 
have  consulted  counsel  in  good  faith,  and  the  jury  would  have  been 
warranted  in  finding  that  the  prosecution  was  malicious.  This  is 
what  we  think  the  8th  instruction  means. 

The  judgment  of  the  Court  of  Appeals  reversing  the  judgment 
of  the  Circuit  Court  and  remanding  the  case  will  be  afiiimed. 

All  concur  except  Judge  Rat,  absent. 

The  importance  to  the  legal  profes-  a  rebattal  of   the   presumptive  malice, 

sion  of   the    decision    in    the    principal  *  which  the  jury  may  infer  from  the  pniof 

case  lies  in  its  clear  and  explicit  state-  of  want  of  probable  cause,  and  iluit  it 

mcnt  of   the  extent  to  which,  and  the  cannot,  therefore,  estaMish  a  conclusive 

real   grounds   upon    which,  the   advice  presumption  of  probable  cau.«e. 
of  counsel  will  constitute  a  good  defence  It  is  remarkable  with  what  uncertainty 

to  an  action  for  malicious  prosecution,  the  books  speak  of  the  manner  in  which 

Concisely  stated,  the  court  decides  that  the  advice  of  counsel  constitutes  a  dc- 

the  advice  of  counsel  will  not  prevail  as  fence.     Some  of  the  cases  hold  that  it  i-^ 

an  absolute  defence,  where  actual  malice  proof  of  probable  cause  (/?cmis  v.  hmi;^^ 

is  found  by  the  jury.     The  correctness  26  111.   259  :     Bitttr  v.   -Sw/c,   8  Cal. 

of  the  decision  rests  upon  the  strength  217  ;     Ihwhtt    v.    Cruchfey,   b    Tannt. 

of  the  position  taken  by  the  court,  that  277  ;  Levy  v.   Bratman^  39  Cal.  485 ; 

the  advice  of  counsel  given  upon  a  full  Beumi  r.   Southard ^    10   N.    Y.  236; 

and  complete  statement  of  all  the  facts  Murray  v.  McLane,  2  Car.  Law  Kep. 
within  the  knowledge  of  the  prosecutor,  186  ;  risJier  v.  Forrester,  33  Tenn.  St. 
if  a  defence  only  so  far  as  it  operates  as      501 ;  Jte  MaiUrt  v.  Hunter,  Bright.  495 ; 
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Olnutead  T.  Ihrtridg^,  16  Gray  S8S; 
Lauyhiin  r.  Ciaicston,  27  PcnD.  St.  930). 
Some  imdntain  that  it  cliyprovcs  malice, 
in  most  cases  imposing  no  limitation 
npon  its  scope  {Snow  t.  AUen^  1 
Stark.  409  ;  Murphy  t.  Larmm,  77  111. 
17S;  Cfoiter  t.  S/rriKg,  S  Clarko  593; 
Sommer  v.  Wilt,  4  S.  &  R.  20  ;  Stanton 
T.  //arf,  27  Mich.  539  ;  WUiiams  r. 
Van  Jleter,  8  Mo.  339;  Davenport  t. 
Lynch,  6  Jones  L.  545  ;  /2or«r  T.  Web- 
gter,  3  Clarke  502),  while  others,  and 
it  is  believed  the  majoritr  of  the  cases, 
refer  to  it  as  establishing,  both  the 
absence  of  malice  and  the  presence  of  a 
probable  cause  ( Wili'inton  v.  Arnoldj 
1 1  Ind.  45  ;  Gould  r.  Gardner ,  8  La. 
Ann.  1 1  ;  Bluie  t.  Wyman,  7  Cal.  257  ; 
BartleU  t.  Bnmm,  6  R.  I.  37  ;  IValter 
T.  Sample,  25  Pcnn.  St.  275  ;  ^in«f  t. 
Raildmn,  55  Barb.  194  ;  Blunt  r.  Little, 
3  Mason  102 ;  Phillipe  r.  Donham,  16 
La.  Ann.  387  ;  Chandler  y.  McPherton, 
11  Ala.  916;  Tvamer  v.  Walker,  3  G. 
&  J.  380 ;  Lemay  y.  Williami,  32  Ark. 
166  ;  Rilmfr  v.  Bichardson,  70  III.  545  ; 
Wood  r.,Weir,  5  B.  Mon.  544  ;  Wicker 
V.  llotchkiu,  62  III.  107  ;  Z>tfri<  v. 
Wisher,  72  Id.  262  ;  Skidmore  v.  Z^riHw, 
77  Id.  164 ;  SouU  v.  Winslow,  66  Me. 
447). 

Mr.  Justice  Stort  in  the  case  of 
Blunt  V.  Little,  3  Mason  102,  said : 
''It  is  certainly  going  a  great  way  to 
admit  the  cridcncc  of  any  counsel  that 
he  advised  a  suit  upon  a  deliberate  ex- 
amination of  the  facts,  for  the  purpose 
of  repelling  tlie  imputation  of  malice  and 
cstabli5hing  probable  cause.  My  opin- 
ion, however,  is  tliat  such  evidence  is 
admissible,  aMiough  it  is  sometimes  open 
to  the  objections  stated  in  Ilewlett  y. 
Crutchley,  supra.*'' 

Tlie  Supreme  Court  of  Pennsylvania, 
in  }VaUer  v.  Santfjle,  25  Pcnn.  St.  275, 
expresses  itself  thus :  **  Professors  of  the 
law  are  the  proper  advisers  of  men  in 
doubtful  circumstances,  and  tlicir  advice, 
when  fairly  obtained,  exempts  the  party 
who  acts  npon  it  from  the  imputation  of 


proceeding  maliciously  and  vithout  prO' 
bable  cause.  It  may  be  erroneous,  but 
the  client  is  not  responsible  for  the  error. 
He  is  not  the  insurer  of  his  lawyer. 
Whether  the  facts  amount  to  probable 
cause  is  tlie  very  question  submitted  to 
oonnsel  in  such  eases ;  and  when  the 
client  is  instructed  that  they  d(»,  he  hat 
taken  all  the  precaution  demanded  of  a 
good  citizen."  Judge  Coolbt,  in  his  • 
work  on  Torts,  p.  183,  under  the  head 
of  malicious  prosecutions,  says:  "It 
may,  perhaps,  turn  out  that  the  eom- 
plainant,  instead  of  relying  upon  his  own 
judgment,  has  taken  the  aflvice  of  conn- 
scl  learned  in  the  law,  and  acted  upon 
that.  Tills  should  be  safer  and  more 
reliable  than  his  own  judgment,  not  only 
because  it  is  the  advice  of  one  who  can 
view  the  facts  calmly  and  dispassionately, 
but  because  lie  is  capable  of  judging  of 
the  facts  in  their  legal  bearings.  A 
prudent  man  is,  therefore,  expected  to 
take  such  advice,  and  when  he  does  so, 
and  places  all  the  facts  before  his  coun- 
sel, and  acts  upon  his  opinion,  proof  of 
the  fact  makes  out  a  rase  of  probable 
cause,  provided  the  disclosure  appears  to 
have  been  full  and  fair,  and  not  to  have 
withheld  any  of  the  material  facts.*' 
And  in  the  principal  case,  when  it  was 
for  the  first  time  before  the  Supreme 
Court  (see  59  Mo.  577),  Judge  HouoH 
said :  "  The  advice  of  counsel  will 
not  amount  to  probalde  catixr,  when  tlie 
prosecutor  resorts  to  such  advice  only  as 
a  cloak  for  his  malice.  He  must  consult 
counsel  in  jroo<l  faith,  and  it  is  not  only 
his  duty  to  make  himself  acqnainte<(  with 
all  ascertainable  facts  having  a  bearing 
upon  the  supposed  offence,  but  he  roust 
communicate  all  such  facts  to  his  coun- 
sel, however  immaterial  he  may  deem 
them  to  be.*'  In  an  early  case,  Sommer 
v.  Wi/t,  4  S.  &  R.  20,  Judge  Duncah, 
of  the  Supreme  Court  of  Pennsylvania, 
said:  **If  this  act  had  proceeded  from 
ignorance  or  mistake  of  the  law  on  a 
fair  represcntotion  of  facts  to  the  attor- 
ney, I  would  not  impute  the  honest  mis* 
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take  of  a  profeffor  of  the  Iaw  toBMlioe  IB 
the  client ;  for  here  woold  he  inooceiioe 
which  would  fCrip  the  cue  of  iti  melig- 
nant  qualitiet,  and  wonld|  af  I  rather 
incline  to  eontider  the  law,  he  a  ddence 
In  the  action.*' 

Tbeee  dtationf  eofflce  to  fhow  that  the 
courtf  apparently  hare  as  yet  a  oonfiiaed 
idea  f3^  the  gronnd  npon  which  the  adrice 
of  oouniel  fumishei  a  defence  to  an 
action  for  maliciouf  proiecntion.  If  the 
advice  of  counsel,  when  giren  npon  a 
fair  and  complete  etatement  of  all  the 
facte  bearing  npon  the  caee  that  are 
within  the  knowledge  of  the  prosecutor 
proves  the  exiMtcncc  of  probable  cause, 
thf  n  it  furnislics  a  complete  bar  to  the 
action,  whatever  may  have  been  the 
motive  which  indurrd  tlie  proceeding. 
The  most  positive  and  venomous  malice 
will  not  rrmlcr  the  prosecutor  liable,  if 
he  can  eptnblish  probable  cau^e  for  the 
prosecution. 

As  is  grncrally  stated  in  all  the  cases 
upon  tliis  subject,  malice  and  want  of 
proltablc  cause  must  co-exist  to  found  an 
action  for  mnlieious  prosecution.  AU 
though  the  mnliou  tiocd  not  be  directly 
and  ainrmnti^cly  proved,  but  may  be 
inferred  fnim  the  want  of  probable 
cftUHO  (Ihnijhurn  v.  /in//,  1  Wend, 
atft  ;  White  v.  TmLrr,  16  Ohio  St.  468  ; 
Amturrmttn  v.  Tros^f/,  26  Ind.  451  ; 
Outftrr  y\  fVrr;/i././<,  37  M<l.  282  ;  IHass 
\,  fiififoi\  lis  La.  Atin.  421  ;  J/rA'oKn 
V.  Hunttr,  i\0  N.  Y.  625  ;  U7//a«»  v. 
Tovf>*i\  6  Biu^.  183;  Ciosson  v.  Stop- 
/f«,  42  Vr.  209  :  Purcell  v.  McXamaraf 
9  Ku^t  3'•^l  ;  ^flHn•^  v.  \yhipf>le,  8  R. 
1.  360 ;  fhf'fiham  v.  Wliitnetf,  77  111. 
32  ;  Uhlmifrr  v.  Wagner,  46  Md.  581  ; 
AferrtaiN  r*.  MItcheli,  13  Me.  439; 
DietM  v.  Lantifitt,  63  Peun.  St.  234; 
SMf^'eid  v.  Ferrer*,  47  Id.  194 ;  Biu- 
kett  V,  Livermn^^  5  Clarke  277  ;  Garri-^ 
mm  T.  IVtirre,  4  K.  I).  Smith  233; 
CViV  V.  aarke,  17  Md.  508  ;  Ilarkradtr 
V.  Mw^re,  44  Cal.  144  ;  Holiidag  r. 
.Sltriinp,  62  Mo.  321  :  S?n7  v.  Roberts, 
1  8alk.  14,   15;  Kuing  v.  San/ord,  19 


Ala.  MS)  ;  tbe  wnC  of  prolMhie 
caoiiot  he  inferrcdf  hot  laost  be 
alBrmatiTely  and  isdepcndcBtly  of  dbe 
prescDoe  of  actaal  asaliee :  Thins  t. 
Smithy  I  Peso.  8c  S34; 
Taflor^  •  Bn^.  IM,  IW; 
CrvM,  M  HI.  S6< ;  MaUm  t.  Mmrpky, 
2  Kaos.  250;  &/I  t.  JXwiiw,  5 
Humph.  857  ;  Ctoom  ▼.  Gerry,  13  Gray 
201  ;  Israei  v.  DroakM,  28  III.  575 ; 
Flkkimger  r.  Warmer,  46  Md.  581; 
Wade  V.  Waldem^  23  lU.  425  ;  CkapmoM 
T.  Cawreif,  50  Id.  512  ;  Sapfiimgiom  t. 
Watmm,  50  Mo.  83 ;  CaUahoM  t.  Cmf- 
/arota,  39  Id.  136;  Coiyieraoa  t. 
Sproule,  39  Id.  39  ;  Foekay  r.  Fergmam^ 
2  Denio  617  ;  Ueyme  t.  Blah,  62  X.  Y. 
19,  22  ;  Ilurd  r.  Shanr,  20  111.  354 ; 
Bell  T.  Pearcy^  5  Ired.  88;  Cemter  t. 
^/win^,  2  Clarke  393 ;  A'mMct  t.  Rirt- 
Aurs/,  3  Allen  393  ;  Kmg  r.  H  an/,  77 
III.  603;  Slidmore  v.  Briclcer,  77  Id. 
164. 

Probable  cansc,  as  defined  by  the  Su- 
preme Court  of  the  United  States,  is 
**  tlic  existence  of  such  facts  and  cin*nia- 
stances  as  wonld  excite  belief  in  a  rea- 
sonable mind,  acting  on  the  facts  within 
the  knowledge  of  the  prosecutor,  that 
the  person  charged  was  pnilty  of  ihe 
crime,  for  which  he  was  prosecuted :" 
Wheeler  v.  SeAitt,  24  How.  (U.  8.) 
545.  Sec,  also.  Broad  r.  //frM.  5  Bing. 
(N.  C.)  722  ;  Faris  v.  Starke,  3  B. 
M»)n.  4  ;  Famam  r,  Feeley,  56  N.  Y. 
451  ;  Darmn  v.  Mason,  31  Vt.  189  ; 
f^lfjrwn  V.  A'nox,  66  N.  Y.  525  ;  Shnnl 
V.  Brmrn,  28  Iowa  37  ;  ?.  c.  4  Am. 
Kep.  151  ;  Brareboy  v.  CoikfieUj  2 
MiMul.  270  ;  Winehiddle  v.  Ihrterfieid^ 
9  Penn.  St.  137  ;  Galltttray  v.  Bmrr.  32 
Mich.  332 ;  Bacon  r.  Trncne,  4  Cush. 
217;  Collins  t.  Hayte,  50  111.  353; 
Gee  V.  Ihtterson,  63  Me.  49  ;  Lawrtnct 
V.  Lanning,  4  Ind.  194  ;  Carl  v.  Aytrt^ 
53  N.  Y.  14;  Spengler  r.  Dnrjr,  15 
Grat.  381  ;  Momry  v.  irAi>/)/e,  8  R.  I. 
360;  BflMcr  y.  Clay,  S  Kans.  580; 
B«)^  V.  Ows,  35  Md.  194 ;  Jacks  t. 
S^inyisoA,  13  111.  701  ;   Travis  v,  Smiik, 
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1  Penn.  St.  234  ;  SImm  v.  Stereus,  13 
Conn.  219  ;  I/afI  v.  Suythtm,  «  Biirb. 
83;  littulMloH  T.  Jarkwn^  I  Sliced  1S8. 
Ptohabk*  caune  does  not  rest  upon  the 
sineericy  of  the  pronecufor's  bclitff,  nor 
upon  its  reasonableness,  as  sliown  by 
facts  which  are  ralculaied  to  influence 
bis  jadfi;nicnt,  peculiarly,  and  not  the 
judinnent  of  others.  It  must  be  estab- 
lished by  facts,  which  are  likely  to  induce 
any  reasonable  man  to  believe  that  the 
person  is  guilty  of  the  alleged  crime.  It 
is  not  affected  by  the  indiyidnal  belief  or 
unbelief  of  the  prosecutor.  Although 
his  ho!  est'  belief  in  the  guilt  of  the  ae. 
cused  is  necessary  to  sliield  him  from  a 
judgment  for  malicious  prosecution,  it  is 
not  because  such  belief  is  necessary  to 
establiith  probable  cause,  but  because  its 
absence  proves  that  the  prosecution  was 
instituted  for  the  gratification  of  hii 
malicious  feelings  towards  the  accused. 
Tlie  definition  cited  in  tlie  principal  case 
with  approval  from  Van  SkkU  r. 
Broicn,  68  Mo.  627,  that  '*  that  reason- 
able and  probable  cause,  which  will 
relieve  a  prosecutor  from  liability,  is  a 
belief  by  him  in  the  guilt  of  tlie  accused, 
baaed  upon  circumstances  sufficiently 
strong  to  induce  such  liclief  in  tlie  mind 
of  a  reasonable  and  cautious  man,"  is  a 
loose  and  unguarded  statement  of  what 
constitutes  *^  probable  cause,"  and  is 
calculated  to  mislead  in  the  settlement 
of  the  eflfect  of  professional  advice  upon 
the  establishment  of  probable  cause. 
Perhaps  to  this  very  misapprehension  of 
the  meaning  of  **  probable  cause"  rooy 
be  traced  tlie  common  error  as  to  the 
manner  in  which  the  advice  of  counsel 
affords  a  defence,  and  which  the  princi- 
pal case  undertakes  to  correct.  If  prob- 
able cause  depends  upon  the  honest 
reasonable  belief  of  the  prosecutor  in  the 
guilt  of  the  accused,  it  is  certainly  based 
upon  reasonable  grounds,  if  his  legal 
adviser  tells  him  he  has  a  good  cause  of 
action.  He  has  a  right  to  presume  that 
an  attorney,  an  oflAcer  of  tbc  court,  is 
skilled  in  the  law,  and  is  better  able  to 
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judge  of  the  probability  of  the  cAuse 
than  he.  But  his  belief  does  not  enter 
into  tlie  determination  of  the  question 
of  probable  cause.  It  is  not  established 
when  it  is  sliown  that  the  facts  and  cir- 
cumstances of  the  case  were  su0iciei'.t  to 
make  the  prosecutor's  belief  reasonable  : 
it  must  be  shown  that  as  a  matter  of  law 
they  were  soflleient  to  induce  in  any 
reasonably  prudent  man  the  lielief,  that  a 
good  cause  of  action  exists.  If  that  be  the 
true  definition,  and  it  is  fully  established 
by  the  cases  cited  mtpra^  the  advice  of 
counsel  certainly  cannot  furnish  a  con- 
clusive presumption  of  probable  cause. 
His  opinion  cannot  be  binding  upon  the 
court,  nor  is  it  such  a  fact,  standing 
alone,  which  would  induce  any  reason- 
ably prudent  man  to  believe  in  the  com- 
mission of  the  offence,  llie  faith  and 
confidence  reposed  by  the  prosecutor  in 
the  counsel,  might  make  it  reasonable 
for  him  to  believe  in  the  existence  of 
probable  cause,  but  it  is  not  a  fact  which 
would  bo  capable  of  supplanting  the 
judgment  of  the  court ;  oliliough  such 
an  opinion,  given  by  able  and  learned 
counsel  in  a  case  of  doubtful  circiim- 
stnnces,  would  be  entitled  to  its  proper 
weight  as  argument.  As  Mr.  Justice 
Stobt  says :  **  What  constitutes  a  pro- 
bable cause  of  action  is,  when  the  fac(8 
are  given,  matter  of  law  upon  which  the 
court  is  to  decide ;  and  it  cannot  be 
proper  to  introduce  certificates  of  counsel 
to  establish  what  the  law  is  :"  Blunt  v. 
Little ^  3  Mason  102.  Probable  cause  is 
a  question  of  law  to  be  determined  by 
the  court  upon  the  facts  of  the  case  :  Is- 
rael V.  Dronk-Sf  23  III.  57.5  ;  Garrison  v. 
Pearc€y  4  £.  D.  Smith  255  ;  Greenwade 
V.  i////s,  31  Miss.  464  ;  Busst  v.  Gih- 
bona  J  6  H.  &  N.  912  ;   U/mer  v.  Lei  ami, 

1  Me.  135;  Cloon  r.  Gerry,  13  Grny 
201  ;  Boyd  V.  CVoss,  35  Md.  194  ;  HWs 
v.  Wahlen,  23  III.  425  ;  MaMten  v.  Deyo, 

2  Wend.  424  ;  McWilliams  v.  IMmn, 
42  Md.  56  ;  Center  v.  Spring,  2  Harkc 
393;  Chapman  v.  Cawrey,  50  III.  512  ; 
Ihngbum  v.  Bull,  1  Wend.  345 ;  Siceet 
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r.NeguMf  30  Ifich,  406  ;  BtMmm  t.  Sfrnth- 
ard,  10  N.  T.  236  ;  Waldhtim  v.  Skhei, 
1  Uilcon45  ;  Cooper  t,  Waldnm,  50  Me. 
SO  ;  ;^)eek  t.  Jwdton,  63  Id.  307  ;  Kid- 
der V.  Ihrkknret^  S  Allen  393 ;  TTkwip- 
eon  T.  Forve,  65  111.  370 ;  Barkrader  r, 
Moore,  44  CaL  144  ;  iSmiiin  t.  Stafford^ 
4  Ired.  392.  But  if  the  facts  are  in  dis- 
pute, so  that  the  question  of  probftble 
cause  becomes  a  mixed  one  of  law  and 
fact,  it  must  be  giren  to  the  jurj  to  de- 
termine upon  proper  instructions  from 
the  court :  Garrieon  r.  Aarce,  3  E.  D. 
Smith  255  ;  Him^rieM  t.  Btrker,  52 
Me.  502  ;  Ulmer  ▼.  Leland,  1  Mc.  135  ; 
Greenwade  v.  Milh^  31  Miss.  464 ; 
Hnjne  v.  Blair,  62  N.  Y.  19  ;  Besaon  v. 
Southard,  10  N.  Y.  236;  Waidheim  v. 
Sichel,  1  Hilton  45  ;  Cole  v.  Curtis,  16 
Minn.  182;  Driggs  T.  Burton,  44  Yt. 
124  ;  Simt  v.  McLendon,  8  Strobh.  557. 
The  advice  of  counsel,  therefore,  is 
only  so  far  a  good  defence,  as  it  tends 
to  prove  the  honesty  of  the  prosecutor's 
belief  in  the  guilt  of  the  accused.  And 
the  honesty  of  his  belief  only  has  weight 
as  evidence  of  the  purity  and  legality  of 
his  motives  in  commencing  the  prosecu- 
tion. If  the  want  of  probable  cause  is 
shown,  it  is  a  rule  of  law  that  the  jury 
may  infer  malice  from  the  groundlessness 
of  the  cause,  and  arc  not  obliged  to  find 
actual  malice  in  order  to  bring  in  a  ver- 
dict of  guilty  :  Mitchell  v.  Jenkins,  5  B. 
&  A.  588 ;  Burhaus  v.  Sanford,  lU 
AVcnd.  417  ;  Munns  v.  Dujiont,  3  Wash. 
C.  C.  31  ;  yicholson  v.  Cofjhill,  4  B.  & 
C.  21  ;  llurpham  v.  Whltnetf,  77  III. 
32  ;  Green  v.  Cochran,  43  Iowa  544  ; 
Center  v.  Spring,  2  Clarke  393  ;  Barron 
T.  Mason,  31  Yt.  189  ;  Biger.  Gushing, 
38  Me.  523.  The  jury  may  presume 
that  the  institution  of  a  prosecution  with- 
out probable  cause,  proceeded  from 
malice  and  a  desire  to  injure  the  ac- 
cused. But  it  is  not  a  conclusive  pre- 
sumption. It  is  possible  to  rebut  it  by 
the  proof  of  any  facts  which  tend  to 
show  that  the  prosecutor  was  actuated 
solely  by  the  laudable  motive  of  bringing 


aaiminaltojnatioe:  Wheeler  r, 
24  How.  (U.  S.)  544  ;  Barrom  t.  Mm 
31  Yt.  189  ;  Seaniim  t.  Cowleg,  2  Hil- 
ton 489;  Center  t.  Spring,  S  Clatke 
393 ;  BessMv  v.  SouAomi,  10  N.  T.  236  ; 
Hayee  t.  Hagman,  20  La.  Add.  886 ; 
Lgon  T.  Hanoork,  35  Cal.  372  ;  Bfassv. 
Gregor,  15  La.  Ann.  421.  Such  a  fact 
is  the  advice  of  counsel  that  there  exists 
a  good  cause  of  action.  *'  Every  num 
of  common  information  is  presumed  to 
know  that  it  is  not  safe  in  matters  of  im- 
portanoe,  to  trust  to  the  legal  opinions 
of  any  but  recognised  lawyers ;  and  no 
matter  is  of  more  legal  importance  than 
private  reputation  and  liberty.  When 
a  person  resorts  to  tlic  best  means  in  his 
power  for  information,  it  will  be  such  a 
proof  of  honesty  as  will  disprove  malice 
and  operate  as  a  defence  proportionate 
to  his  diligence."  Judge  CAxraEix's 
opinion  in  Stanton  v.  Httrt,  27  Mich, 
589.  It  is  only,  however,  as  evidence, 
of  his  good  motives,  in  rebuttal  to  the 
inference  of- malice  from  the  want  of 
probable  cause,  that  it  will  prevail  as  a 
defence.  It  docs  not  constitute  a  con- 
clusive presumption  of  gf>o<l  faith  on  the 
part  of  the  prosecutor.  If,  therefore, 
there  are  facts,  as  in  the  principal  case, 
which  establish  the  existeiu*c  of  molice 
and  show  that  the  procuronient  of  pro- 
fessional opinion  was  to  cloak  his  malice, 
or,  as  a  matter  of  precntitimi,  to  learn 
whether  it  %Tns  safe  to  coinnioncc  pro 
ceediiigs,  the  defence  will  in»i  prevail  : 
Glascock  V.  Bn'tfyex,  15  La.  Ann.  672  ; 
Chapman  v.  Dodd,  10  Minn.  HoO  ;  Bur- 
nap  ▼.  Albert,  Taney  344  ;  Ames  v 
Rathbun,  55  Barb.  194  ;  Roiur  v.  Ifeft 
ster,  3  Clarke  502  ;  Davenport  v.  Lynch, 
6  Jones  L.  545  ;  Fisher  v.  JForresfer,  33 
Penn.  St.  501  ;  Kimball  v.  Bates,  50 
Me.  808 ;  Brown  t.  Randall,  36  Conn. 
56;  Prough  v.  Entriken,  11  Penn.  St. 
81  ;  Si^midt  v.  Weidman,  63  Id.  173 ; 
Krug  T.  Ward,  77  111.  603.  In  Snow 
T.  Allen,  1  Stark.  409,  one  of  the  earli- 
est cases  in  which  the  advice  of  counsd 
was  set  up  as  a  defence.  Lord  Eli 
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was  made  to  the  company,  and  under  which  it  is  now  held.  Had 
the  decree  under  which  the  property  was  turned  over  provided  that 
it  should  be  subject  to  the  satisfaction  of  all  claims,  whether  for 
personal  injuries  or  otherwise,  committed  by  the  employees  of  the 
receiver  while  the  property  was  under  his  control,  whether  the 
receiver  was  discharged  or  not,  this  court,  as  a  court  of  equity, 
would  provide  for  a  proper  adjustment  and  payment  of  such  claims, 
as  such  a  provision  would  have  been  a  retention  of  jurisdiction  to 
that  extent. 

The  only  authority  referred  to  by  complainant's  counsel  in  sup- 
port of  the  proposition  that  the  discharge  of  the  receiver  does  not 
operate  as  a  discharge  of  the  property  held  by  him  for  torts  com- 
mitted before  the  discharge,  is  the  case  of  Miller  v.  Loeb^  64  Barb. 
454,  referred  to  by  High,  Rec.  §§  268,  848.  When  that  case  is 
examined  it  will  be  found  not  to  apply  to  the  case  at  bar.  The 
rule  stated  in  that  case  is  that  the  discharge  of  a  receiver  by  oi^er 
of  the  court  is  no  bar  to  an  action  agaiust  him  by  third  persons 
claiming  property  of  which  he  has  taken  possession.  When  it  is 
alleged  that  the  receiver  has  sold  such  property  after  notice  of  the 
owner's  claim  thereto,  the  court  will  permit  the  owner  to  bring  an 
action  against  the  receiver,  notwithstanding  he  has  been  discharged, 
especially  where  the  claimant  had  no  notice  of  the  receiver's  appli- 
cation for  discharge.  This  was  a  case  in  which  the  receiver  had 
possession  of  the  property  of  another,  and,  with  knowledge  of  his 
claim,  sold  the  property. 

In  the  present  case  the  property  in  the  hands  of  the  receiver,  and 
which  he  turned  over  to  the  company  'n  obedience  to  the  order  of 
the  court,  never  was  the  property  of  the  complainant,  and 
could  only  be  reached  by  the  establishment  of  the  claim  for 
damages  in  such  way  as  the  court  might  direct,  and  obtaining 
the  order  of  the  court  that  the  same  should  be  paid  by  the  re- 
ceiver out  of  the  trust  property  in  his  hands.  This  was  not 
done,  and  the  property  is  now  beyond  the  jurisdiction  of  this 
court. 

It  is  insisted  by  complainant's  counsel  that  a  receiver  occupies 
the  position  of  an  executor  of  an  estate,  and  that  the  courts  have 
holden  that  the  discharge  of  an  executor  does  not  relieve  him  from 
liability  from  suit  when  the  discharge  is  granted.  In  that  case  the 
judgment  is  against  the  executor  in  his  fiduciary  capacity,  but  must 
be  satisfied  out  of  any  of  the  fiinds  belonging  to  the  estate  in  his 
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than  that  partj  himself."  ICr.  Jmtioe 
Stobt,  IB  Bl^nt  T.  LinU,  tupra.  See 
also,  (Hmttead  y,  Ihrtridge,  16  Graj 
381  ;  MuqAy  t.  lorton,  77  111.  ITS  ; 
Skmtm  T.  Ant,  87  Hkh.  599 ;  Bea/  t. 
iZsfttfMM,  6  Ired.  S7« ;  Bmryett  t.  Bar- 
rett, 43  Ind.  78  ;  S&aua  t.  Yommg^  36 
Md.  246.  Justices  of  the  peace  and  all 
other  persons  who  are  not  regnlarij  ad- 
mitted to  the  bar  as  attonwTs  and  cooa- 
seUors,  are  generallj  held  to  be  incom- 
petent advisers  for  the  purpose  of  af- 
fording protection  against  the  action  for 
sach  malicious  prosecution  :  Sutton  v.  Afc- 
Conndl,  46  Wis.  269  ;  CHmstead  t.  Air- 
tridgtf  16  Gray  381 ;  Mwyky  t.  Larmm^ 
77  111.  1 72,  and  cases  cited  in  the  pre- 
ceding note.  But  in  Philadelphia  it  has 
been  held  that  a  city  alderman,  as  the 
conservator  or  justice  of  the  peace,  is 
capable  of  advising  parties  in  sodi  cases, 
and  soch  advice  will  afford  a  defence  to 
the  imputation  of  malice:  Thomas  t. 
Ihinter,  10  Phila.  409;  Rosenstein  v. 
Feigel,  6  Phila.  532.  This  has  not  yet 
been  passed  upon  by  the  Supreme  Court 
of  Pennsylvania  :  Bemar  v.  iMmlapj  13 
Norris  329. 

It  has  also  Wen  held  in  a  late  case  in 
the  Supreme  Court  of  Maine,  White  v. 
Carr,  71  Me.  558,  that  the  opinion  of 
counsel  will  not  avail  as  a  defence  if  the 
counsel  is  jointly  interested  with  the 
l^rosecutor  in  the  prosecution.  This 
sooms  to  \tc  a  very  proper  limitation. 
For  it  ha«!  been  repeatedly  held,  that  if 
counsel  expresses  doubt  as  to  die  exist- 
ence of  probable  cause,  or  acts  in  bad 
faith  in  collusion  with  the  client,  the 
advice  will  be  no  defence  :  Kendridc  t. 
expert,  10  Humph.  291  ;  ^SSronev.  Sieiftf 
4  Pick.  389  ;  Cole  r.  Curtis,  16  Minn. 
182 ;  Center  r.  J^pring^  2  Clarke  393. 


If  the  attorney  is  interested  ni  the 
riction  of  the  alleged  criminal,  be 
tainly  is  not  competent  to  giTe  an  ni- 
biased  opinion  upon  the  qoestion  of 
probable  cause.  His  jodgmear  is  vefy 
likely  lo  be  awaycd  by  personal  intocst. 
If,  howoTer,  the  prosecutor  ia  ignorant 
of  the  fact,  it  will  not  affect  the  honesty 
of  the  prosecutor's  belief  or  his  good 
faith  more  than  any  other  improper  ma- 
tive  of  coansely  if  not  shared  in  by  the 
client :  Bmrwap  v.  Albert^  Taney  244. 

Finally,  the  defendant  most  have  acted 
in  good  faith  upon  the  advice  received. 
He  must  not  only  believe  that  he  has  a 
good  cause  of  action  when  he  commenees* 
the  proceedings  {Ra^enga  t.  Machdmkf 
2  B.  3c  C.  693 ;  Tkompmm  t.   Lumitg^ 
50  How.  Pr.  108;    Ihtter  t.  Staie,  8 
Cal.  217  ;  Holl  r.  SmgUam,  6  Barb.  83  ; 
Andersm  r.  /Weacf,  71  lU.  475),  but  he 
must  continue  to  do  so  throughout  tfie 
entire  course  of  the  proceedings.    If, 
subsequently,  facts  are  discovered  which 
throw  new  li*rht  upon  the  case,  or  he  ob- 
tains a  contrary  opinion  from  some  other 
attorney,  either  of  which  being  suflkient 
to  induce  a  reasonably  prudent  man  to 
doubt  the  jostice  of  his  cause,  the  prose- 
cutor is  not  permitted  to  rely  any  further 
upon  the  counsel's  opinion.     It  will  pro- 
tect him  as  to  all  steps   taken  in  the 
prosecution   before  the  discovery  of  tho 
new  facts ;  but  he  must  discontinue  the 
proceedings  or  cororonnicafc  them  to  the 
counsel ;  and  if  counsel  still  advises  him 
that  he  has  a  good  cause,  he  auiy  pro- 
ceed in  the  prosecution,  and  such  subse- 
quent advice  will  protect  him  :  Stone  t. 
Swift,  4  Pick.  389 ;  Cole  v.  Curtis,  16 
Minn.  182 ;  Center  r.  ^nring,  2  Clarke 
393  ;  AA  T.  Mmrlow^  20  Ohio  St.  119. 

C.  G.  TiKPBMAM. 

Columbia,  Mo. 
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Supreme  Court  of  Illinoii. 
MADELAINE  ROTH  v.  FKEDEKICK  EHMAN  et  al. 

The  courts  of  a  state  in  which  a  marrio^  valid  hy  its  laws  is  controc  ted  between 
aabjccts  of  foreign  states,  will  give  eflect  to  a  subsequent  decree  of  the  court  of  the 
foreign  state  of  which  the  husband  was  a  subject,  annulling  the  marriage  on  the 
ground  that  it  had  been  contracted  without  the  couaent  of  the  sovereign  of  such 
foreign  state,  it  appearing  that  at  tlie  time  of  the  decree  of  nullity  both  portics  had 
returned  to  such  foreign  state  and  were  within  tlie  jurisdiction  of  the  court  pro- 
pouncing  the  decree. 

R.,  a  subject  of  the  Kingdom  of  Wurtembcrg,  came  to  Illinois  and  there  married 
without  first  obtaining  tlie  permission  of  the  king  of  Wnrteroberg.  A  statute  of 
Wurtembcrg  declared  that  all  marriages  of  its  subjects  without  such  precedent  royal 
consent  should  be  null  and  void,  whether  celebrated  at  home  or  abroad.  R.  returned 
with  his  wife  to  Wurtembcrg,  and  in  a  suit,  in  which  both  parties  appeared,  a  court 
there  entered  a  decree  annulling  the  marriage  for  want  of  such  consent.  Subse- 
quently R.  married  a  second  wife,  and  died.  In  a  snit  to  determine  the  riglitof  the 
first  wife  to  dower  in  property  in  Illinois:  Beld,  that  although  the  marriage  in 
Illinois  was  valid,  the  decree  of  the  court  of  Wurtembcrg  annulling  it  must  be 
accepted  as  having  destroyed  the  marital  status  resulting  from  that  marriage,  and 
that  the  first  wife  therefore  had  no  right  of  dower. 

Appeal  from  a  decree  of  the  Superior  Court  of  Cook  county, 
dismissing  a  bill  filed  to  obtain  partition  of  an  estate.  The  facts 
were  as  follows: 

John  George  Roth,  a  subject  of  the  Kingdom  of  Wurtemberg, 
came  to  this  country  and  settled  in  Chicago  at  an  early  day,  and 
there  accumulated  a  large  amount  of  property,  consisting  chiefly 
of  real  estate,  which  is  the  subject  of  controversy  in  this  suit. 
In  1855  he  married,  in  Chicago,  Madeleine  Moser,  a  native  and 
subject  of  France.  In  1856  they  returned  to  Europe,  and  on 
their  arrival  in  tha't  country,  or  shortly  afterwards,  a  separation 
took  phice  between  them,  resulting  in  her  returning  to  reside  with 
her  father  in  Alsace,  France,  her  former  domicile  and  residence, 
and  in  his  establishing  a  new  residence  in  Schorndorf,  in  the  King- 
dom of  Wurtemberg,  where  he  continued  to  reside  until  the  time 
of  his  death,  on  July  12th  1876.  In  1862  his  wife  returned  to 
this  country  and  instituted  proceedings  for  a  divorce.  She  was 
shortly  afterwards  followed  by  her  husband,  and  through  his 
influence  induced  to  abandon  the  divorce  suit  and  return  with 
him  to  Schorndorf,  where  they  again  resumed  marital  relations, 
which  -were  continued  until  October  1870,  when  he  commenced 
legal  proceedings  in  the  proper  court  at  their  domicile  in  Wurtem- 
berg, to  procure  a  decree  of  nullity  of  their  marriage  on  the  ground 
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that  it  had  been  entered  into  on  his  part  in  Tiolation  of  the  lava 
of  the  Kingdom  of  Wnrtemberg,  of  which  he  was  at  that  time  a 
•abject.  On  the  24th  of  April,  1873,  the  cause  was  brought  to 
a  final  hearing,  both  parties  being  present  and  represented  by 
their  respective  counsel,  resulting  in  a  decree  declaring  the  mar- 
riage a  nullity  on  the  ground  just  stated.  The  court  in  which 
the  decree  was  rendered  had  jurisdiction  both  of  the  parties  and 
the  subject-matter  of  the  suit,  and  under  the  laws  of  Wurtemberg 
had  full  power  and  competent  authority  to  enter  the  decree.  On 
the  9th  of  September  following,  in  consideration  of  $8000  in  U. 
8.  bonds  paid  to  her  by  Roth,  Madelaine,  his  former  wife,  released 
to  him  all  her  interests,  whatever  thev  might  be,  in  the  property 
in  controversy.  On  the  27th  of  November  following,  Roth  con- 
tracted a  second  marriage  with  Amelia  Staehle,  who  now  claims 
the  estate  in  controversy.  After  the  marriage  of  Amelia  and 
Roth,  on  the  28th  of  March  1874,  they  entered  into  an  agreement 
known  to  the  laws  of  Wurtemberg  as  a  *^  marriage  and  inheritance 
contract,'*  by  which  it  was  provided  they  were  to  hold  the  property 
belonging  to  them  respectively  during  their  joint  lives  as  common 
property,  with  the  right  of  survivorship  to  the  longer  liver,  subject 
to  the  payment  of  their  debts,  the  education  and  marriage  portion 
of  their  children,  and  to  the  payment  by  her  in  the  event  she  sur- 
vived him,  of  certain  legacies  to  his  relations,  amounting  alto- 
gether to  80,000  florins,  which  contract  was  duly  approved  and 
confirmed  by  the  proper  court  of  that  country.  Immediately 
before  his  death,  and  with  a  view  of«  enabling  his  wife  to  carry  out 
the  contract  just  mentioned.  Roth  conveyed,  or  attempted  to  con- 
vey the  property  in  controversy  to  her  brother,  Albert  Staehle, 
but  whatever  interest  passed  by  it  was  subsequently  re-con- 
veyed by  him  to  Amelia.  After  Roth's  death,  on  the  25th  of 
Seplemoer  1876,  Madelaine  visited  Schorndorf,  and  while  there 
spent  much  of  her  time  with  Amelia,  and  accepted  of  her  various 
presents,  etc.  On  the  26th  of  the  same  month  Madelaine  in 
consideration  of  ten  thousand  marks,  released  to  Amelia  all  claims 
to  and  upon  her  late  husband's  estate,  and  on  the  3d  of  October  fol- 
lowing, executed  to  her  a  deed  to  the  property  in  controversy ; 
Roth  at  the  time  of  his  death  left  no  child  or  children,  or  descend- 
ants thereof.  Under  these  circumstances,  in  1878,  the  present 
bill  was  filed  by  Madelaine  in  the  Superior  Court  of  Cook  county 
against  Amelia  and  the  heirs  at  law  of  Roth,  in  and  by  which  she 
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claims  that  the  inarriase  between  her  and  Roth  was  a  le;;al  and 
valid  marriage ;  that  the  decree  of  the  Wurtemberg  court  and  all 
the  proceedings  upon  which  it  is  based  were  and  are  null  and  void, 
and  that  .she  is,  therefore,  the  lawful  widow  and  heir  of  her  said 
husband,  and  as  such  entitled  to  a  partition  and  division  of  his 
estate  under  the  statute.  Amelia  answered  the  bill,  and  also  filed 
a  cross-bill  setting  up  the  facts  above  recited,  and  relying  on  them 
to  establish  her  rights  as  the  survivor  and  lawful  widow  of  Roth, 
to  the  property  in  dispute.  A  cross- bill  was  also  filed  by  the  heirs 
of  Roth,  setting  up  their  rights  in  the  premises.  The  court  found 
the  equities  with  Amelia  upon  her  cross-bill,  and  entered  a  decree 
dismissing  the  original  bill,  and  directing  the  heirs  of  Roth  to  be 
paid  the  amount  due  them  under  the  *'  marriage  and  inheritance 
contract."  The  decree  was  performed  as  to  the  heirs  of  Roth,  and 
Madelaine  Roth  alone  brought  the  case  by  appeal  to  this  court  for 
review. 

Harris^  for  appellant. 

Rosenthal  J*  Pence,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

MuLKEY,  J. — In  the  view  we  take  of  this  case,  we  do  not  deem 
it  necessary  to  follow  counsel  in  the  wide  range  their  exhaustive 
and  elaborate  arguments  have  taken  ;  but  shall  confine  ourselves 
to  one  or  two  of  the  topics  discussed  in  the  briefs,  which  we  regard 
as  conclusive  of  the  controversy,  whatever  may  be  our  views  with 
respect  to  the  other  issues  in  the  case. 

So  far  as  the  marriage  between  him  and  Madelaine  Moser  is 
concerned,  we  have  no  hesitancy  in  saying  that  for  all  purposes  in 
this  State,  it  was  a  legal  and  valid  marriage,  notwithstanding  Roth, 
at  the  time,  was  a  subject  of  the  Kingdom  of  Wurtemberg,  and  had 
not  obta^ined  a  license  authorizing  such  marriage,  from  the  sov- . 
ereign  of  that  kingdom,  as  required  by  the  laws  thereof.  As  both 
of  the  parties  were  domiciled  here  at  the  time  of  its  celebration, 
it  is  not  important  to  determine  whether  the  validity  of  a  marriage 
depends  upon  the  lex  domicilii  or  the  lex  loci  contractus*;  for  what- 
ever the  conclusion  which  might  be  reached  upon  that  question, 
the  result  would  be  the  same  so  far  as  this  case  is  concerned,  both 
laws  being  identical ;  if  the  marriage  was  in  conformity  with  either, 
it  must  necessarily  have  been  with  the  other  also,  and  as  it  seems 
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Whik^  th^  fltarna^  was  <r>arlT  vaLii  i«fe  Sir  aZ  ^vsrrt'jfia  vijt- 
ti0^;r^,  ;t  d'jet  i»c  f ^.I w  lias  as^.a  iLe  Rcxnt  c/  a«  fariks  to  tike 
^jnr$trj  </  their  &»i»t1:t.  ar^i  of  viLick  :n«j  voe  fC^Z  sst^ecCft.  it 
w^^H  ^c  o«gfct  t^/  be  keM  cr|»iIlT  vaLi  thcr^:  fisr  ii  b  caearlj  let- 
tWi  bj  tbe  dee.'^rd  vei^:  of  prirace  ir.:erBa&:tta]  lav.  so  caCed, 
tliat  ererj  State  Las  tiie  (ii>«cT  to  eoact  lavs  vkjdt  vHI  f^rsoftallj 
biiid  iti  dtizens  or  fobjeeta  vLeii  ir.y.^mh^  n  a  fcceE^  jarisdic- 
ti^/fif  pr^/Tideid  na^rfa  laws  in  terms  i^rAsA  to  so  Irixid  tLem  vkes  tlms 
dr<rrjm%tanee«L  It  is  true  socb  lavs  hare  bo  extra-^cTTf^jrial  effect 
i^p  kn  Up  aathorize  tfaeir  ebforcei&etit  in  a  f>>reigtt  eoantiT*  and  maj 
tkere(>re,  so  lar  as  their  execution  is  eonccmed.  be  aiid  to  remain 
dffTtttzhi  till  the  retain  of  those  riolating  them,  vken  thej  vill  be 
eriforee^l  in  the  fianie  manner  and  to  the  aune  extent  as  if  their 
iufrAtdum  ha/1  occurred  within  the  State  enacting  them. 

Nor  does  it  follow  that  the  status  or  rdadon  created  bj  the  mar- 
riage could  only  \pe  annalled  bj  oar  own  courts,  or  that  it  coold  only 
\h:  annulled]  by  other  courts  for  such  causes  as  would  be  recognised 
as  sufficient  for  that  purpose  under  our  own  laws.  When  the  pir- 
ti'.-s  returned  to  Wurtemberg  and  acquired  a  new  domicile  there, 
Sip  far  as  their  personal  rights  and  relations  are  eoncemed,  our  laws 
and  government  ceased  to  have  any  power  ever  them<»  or  concern 
with  thero*  Personally  the  State  had  no  claims  on  them  and  they 
owod  it  no  allegiance  or  duty. 

Whether  the  Kingdom  of  Wurtemberg  on  their  return  and 
acquiring  s  new  domicile  there,  would  recognise  the  status  or  rela- 
tion which  they  had  contracted  here,  depended  upon  its  own  laws, 
and  not  upon  ours.  That  kingdom,  in  1808,  adopted  an  ordinance 
or  law  which  was  in  full  force  at  the  time  of  the  marriage  in  Chi- 
cago, declaring  all  such  marriages  in  a  foreign  state,  without  the 
license  of  tho  sovereign,  absolutely  null  and  void.  It  was,  there- 
fore, according  to  the  general  current  of  authority  on  the  subject, 
entirely  competent  for  the  courts  of  that  kingdom  having  jurisdic- 
tion of  Buch  matters,  to  give  effect  to  that  law  by  annulling  and 
setting  aside  the  marriage  upon  a  proper  application  for  that  pur- 
pose, which  was  done  in  this  case. 
Ordinarily  where  a  party  upon  a  change  of  domicile  goes  into 
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mnother  state  or  country,  the  personal  $tatiu  nvhich  he  carries  with 
him  will  be  recognised  by  the  courts  of  the  latter  country. 

This  is  certainly  the  general  rule,  but  it  is  subject  to  certain 
well-recognised  exceptions.  If,  for  instance,  such  8tatu»  has  been 
acquired,  as  in  the  present  case,  by  a  violation  of  express  provisions 
of  the  positive  law  of  the  state  in  which  its  recognition  is  asked, 
or  if  it  be  contrary  to  the  genius  and  spirit  of  its  institutions,  as 
a  title  of  nobility  would  be  here,  or  if  it  is  opposed  to  its  settled 
policy,  or  to  the  good  order  and  well-being  of  society,  or  to  public 
morality  and  decency,  in  all  such  cases  the  Btatus  would  not  and 
should  not  be  recognised  by  the  courts  of  the  latter  state.  As- 
suming the  compromises  of  appellant  with  Amelia  and  Roth 
respectively,  relating  to  her  interest  in  the  latter's  estate,  were 
made  by  her  in  ignorance  of  her  rights,  and  that  they  were 
effected  through  the  fraud  and  misrepresentation  of  them  and  others 
acting  in  concert  with  them,  as  is  claimed  by  her,  of  which  we 
express  no  opinion,  at  least  for  the  present,  it  follows  that  the  result 
of  this  case  must  depend  chiefly  upon  the  legal  effect  which  must,  un- 
der the  circumstiinces  stated,  be  given  by  the  courts  of  this  state  to 
the  decree  rendered  by  the  Wurtemberg  court  annulling  the  mar- 
riage, and  this  we  regard  as  the  vital  question  in  the  case.  The 
general  rule  unquestionably  is,  where  it  affirmatively  appears  that 
the  court  of  a  foreign  state  has  jurisdiction  of  the  parties  and 
subject-matter  of  the  suit,  its  judgment  or  <lecree  wJl  be  conclu- 
sive on  the  parties,  their  legal  representatives  and  privies,  in  all 
countries  where  the  matters  litigated  are  again  drawn  in  question, 
and  this  is  particularly  true  with  respect  to  judgments  or  decrees 
affecting  the  status  of  a  person;  for  they  are  in  tlie  nature  of 
judgments  in  rem^  which  are  binding  on  the  whole  world.  Whar- 
ton's Conflict  of  Laws,  sections  800-2,  8ir)-17,  822-23;  Big- 
elow  on  Estoppel  170-178;  Freeman  on  Judgments,  sec.  528. 

The  above  rule  is  also  fully  recognised  by  this  court.  Baker  v. 
Palmer^  83  111.  568.  The  limitation  to  this  rule  is  that  it  may  be 
shown  that  &uch  judgment  or  decree  was  obtained  by  means  of 
fraud  or  some  gross  abuse  of  the  process  of  the  court  or  flagrant 
departure  from  the  ordinary  course  of  judicial  procedure,  as  for 
instance,  that  a  party  in  interest  sat  as  a  judge  in  the  cause. 

While  it  is  claimed  by  counsel  for  appellant,  in  general  terms, 
that  thecourt  rendering  the  decree  in  question  acted  without  juris- 
diction, and  that  the  same  was  obtained  by  fraud,  yet  we  fail  to 
Vol.  XXX.— 75 
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discover  anything  in  the  record  to  warrant  either  of  these 
charges. 

It  is  not  sufficient,  as  it  has  often  been  held  by  this  ooart,  for 
the  purpose  of  succesrfully  assailing  a  transaction  on  the  ground 
of  fraud,  to  charge  fraud  generally;  but  the  complaining  party 
must  state  in  his  pleading  and  prove  on  the  trial,  specific  acts  or 
facts  relied  on  as  establishing  fraud.  That  has  not  been  done  in 
this  case;  so  far  as  we  are  able  to  discover,  the  trial  was  perfectly 
regular,  and  conducted  with  the  utmost  fairness,  and  we  see  no 
ground  to  question  the  jurisdiction  of  the  court.  The  depositions 
of  persons  learned  in  the  law  of  that  country  have  been  taken  in 
this  case,  and  they  clearly  show  the  several  courts  through  which 
that  case  passed  during  its  pendency,  were  by  the  laws  of  that 
country  the  proper  tribunals  to  take  cognisance  of  cases  of  that  char- 
acter in  the  manner  it  was  done;  and  it  is  further  shown  that 
both  parties  appeared  in  the  cause  by  themselves  and  counsel; 
hence,  as  before  stated,  we  see  no  ground  for  questioning  the 
jurisdiction  of  those  tribunals. 

We  are  of  opinion,  therefore,  the  decree  of  nullity  must  be  given 
in  the  courts  here  the  same  effect  which  would  be  given  to  it 
by  the  courts  of  the  country  in  which  it  was  rendered.  The  effect 
of  the  decree  there,  as  we  understand  it,  was  not  merely  to  establish 
conclusively  the  nullity  of  the  contract  of  marriage,  or  of  the 
marriage  itself,  but  also  to  annul  and  terminate  the  $tatu$  or  marital 
relations  of  the  parties,  which  arises  from  a  de  facto  as  well  as  m 
de  jure  marriage,  so  as  to  leave  them  in  precisely  the  same  condi- 
tion as  if  no  marriage  had  ever  taken  place  between  them.  This 
being  the  eff^ect  of  the  decree  there,  it  must  be  given  the  same 
effect  here. 

Such,  then,  being  the  legal  operation  of  the  decree,  it  follows 
that  the  appellant  was  not  at  the  time  of  Roth's  death  his  wife, 
either  de  facto  or  de  jure,  and  hence  she  is  not  his  widow,  for  no 
one  answers  that  description  who  was  not  his  wife  at  the  time  of 
his  death,  and  consequently  she  has  no  right,  as  such,  to  succeed 
to  his  estate. 

For  the  same  reasons  it  follows  that  the  subsequent  marriage 
between  Roth  and  Amelia  was  lawful  and  valid,  and  that  relation 
having  continued  up  to  the  time  of  his  death,  it  results  that  she, 
and  not  appellant,  is  his  lawful  widow,  and  as  such  is  entitled  to 
his  estate. 
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It  is  true  the  '^  marriage  and  inheritance  contract*'  did  not,  upon 
his  decease,  have  the  effect  of  clothing  her  with  the  legal  title  to 
the  real  estate  in  controversy  as  his  survivor,  as  it  doubtless  would 
have  done  had  the  property  been  situated  in  the  Kingdom  of  Wur- 
temberg,  instead  of  here  ;  for  it  is  not  competent  for  parties  here 
or  elsewhere  by  mere  agreement  to  charge  the  manner  of  trans- 
ferring real  property  in  this  state,  but  the  agreement  in  question 
upon  his  decease  operated  as  an  equitable  assignment  of  the  estate 
to  her,  which  was  properly  enforced  by  the  decree  in  this  cause. 
Having  reached  the  conclusion  stated  with  respect  to  the  decree 
of  nullity,  it  is  therefore  unnecessary  to  discuss  the  effect  of  the 
compromises  above  alluded  to  and  relied  upon  as  an  estoppel  by 
appellee.  Whatever  our  views  might  be  with  respect  to  that  mat- 
ter, we  are  of  opinion  the  law  is  with  the  appellee  on  the  grounds 

already  stated. 

Decree  affirmed. 

Scott  and  Walker,  JJ.,  dissented. 


Many  of  the  (^vcmmcnts  of  Europe 
impose  restraints  and  proiiibitions  upon 
the  marria<;o  of  tlicir  subjects  abroad. 
France,  Bol>;ium,  the  rrovinrcs  on  tho 
left  bank  of  the  Hhinr,  t\w  Duchy  of 
Burg,  the  Netherlands,  tiic  Grand  Duchy 
of  Baden  and  the  two  Sicilies  require  tiie 
marria;;c  of  tlieir  subjects  abroad  to  lie 
publicly  contracted,  and  that  the  man  be 
twenty-five,  and  the  woinun  twenty-one 
years  of  ajre.  Bavaria  and  \VurtcmI»erg 
forbid  t!ie  inan'injrc  of  their  Fubjects 
abroad  without  tiie  consent  of  their  rcs))ec- 
tive  goveniincnts.  j^adcn  and  Switzer- 
land forbid  the  interuMUTirtjre  of  their  cit- 
izens wiiliour  sitch  ^rovcnnncntul  consent. 
Tlie  same  is  true  of  Bavaria  iind  Austria. 
The  latter  c<»uniry,  and  likewise  Saxony, 
impose  upon  their  subjects  the  same 
i*e:»trictions  a.s  to  the  marriage  of  their 
subjects  abroad  as  France  imposes  upon 
French  subjects  abroad.  Prussia  nulli- 
fies the  marriage  of  its  citizens  abroad 
with  intent  to  evade  the  Prussian  laws. 
Denmark,  Norway,  Schlcswig  and  IIol- 
stein  make  such  marriages  voidable. 
Nassau  prohibits  its  subjects  from  marry- 
big  Jews   abroad   without   the  consent 


of  the  home  government.  Sardinia  re- 
quires its  subjects  marrying  abroad  to 
do  so  according  to  the  rites  of  the  Roman 
Church.  England  prohibits  absolutely 
the  mcrriflgc  abroad  of  an  Englishman 
with  his  deceased  wife's  sister,  and 
mokes  the  consent  of  Parliament  a  pre- 
requisite to  the  marriage  abroad  of  a 
member  of  the  royal  family.  The  penalty 
generally  attached  to  these  prohibitions 
is  that  the  marriage  will  be  null  and 
void,  or  voidable,  even  though  valid  in 
the  place  where  contracted.  Various 
reasons  are  relied  upon  to  sustain 
these  enactments — among  others,  that 
governmental  consent  is  required  in  order 
to  prevent  male  subjects  from  marrying 
before  they  perform  the  military  duty 
they  owe  the  state  ;  and  also  as  a  police 
regulation  to  restrain  or  prevent  mar- 
riage until  the  contracting  parties  shall 
be  able  to  take  care  of  a  family. 

Everv  nation  mav  control  the  status 
of  its  citizens,  and  enforce  such  control 
whenever  persons  or  property  within  its 
jurisdiction  enable  it  to  do  so  :  Westlake 
I'riv.  Int.  Law  24-80;  Story's  Conf. 
Law,  sects.  223,  224,  22S-30  ;  Wbart. 
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Conf.  Law,  8d  cd.,  sects.  132,  205,  Stl, 
219,  SS3 ;  1  Bish.  M.  k  D.,  sects.  367, 
369  ;  Gttthri«*s  Savigny  Priv.  Int.  Law 
S48;  S  Kent  107,  note;  Hubback  oa 
Sttoc.  335 ;  Bigelow  on  Estoppel  159, 
1«0;  PiggottFor.  Jndg.  167, 166;  Sham 
T.  Gouid,  L.  K.,  3  H.  L.  56,  per  Lord 
Westbubt  ;  Kinnier  r.  Kinmer^  45  N. 
Y.  535  ;  Hunt  v.  HmU,  72  Id.  228  ;  Bar- 
ber .V.  Root,  10  Mass.  260 ;  Cheever  v. 
If^son,  9  Wall.  108 ;  i^rader  v.  Graham, 
10  How.  82  ;  Doney  t.  Dortey,  7  Watts 
849;  Ditson  v.  Ditnon,  4  R.  I.  87; 
C/Vny  V.  Udny,  L.  R.,  I  S.  Ch.  App. 
441  ;  Ihtier  v.  Drotcn,  5  East  124 ; 
Mette  V.  Metttt,  1  S\v.  &  Tr.  416 ;  Diccjr 
*22t  ;  Forhes  v.  Cochrane,  2  B.  &  C.  448. 
M arria^rc  is  a  statui  and  every  state 
has  the  ri^t  to  fomiolntc  and  to  enforce^ 
as  to  persons  within  its  jurisdiction,  its 
own  marital  policy.  It  may  declare  who 
of  its  subjects  may  marry,  under  what 
conditions  and  with  what  ceremonies; 
and  it  may  make  its  enactments  with 
reference  to  these  matters  uhiquitous^- 
that  is,  obligatory  upon  its  subjects 
wherever  they  go.  Their  duty  to  obey 
follows  from  their  duty  of  allegiance, 
but  obedience  can  be  compelled  only  by 
the  action  of  the  state  either  upon  pro- 
perty which  its  subjects  left  in  its  juris- 
diction upon  i^ing  abroad,  or  upon  their 
persons  wlien  they  return  :  1  Bish.  M.  & 
D.,  secu.  3,  667  ;  Story's  Conf.  Laws, 
sects.  228,  229a,  229  6,  230a;  Bariter 
V,  Root,  10  Mass.  265  ;  Strader  v.  6'ra- 
hetm,  10  How.  82  ;  Maguirev,  Mafjiiire, 
7  Dana  181  •  Cheet^er  v.  IIV/ww,  9  Wall. 
108  ;  Harrison  v.  Harrison^  19  Ala.  499  ; 
Ilanne  v.  Farnie,  L.  R.,  5  P.  D.  153; 
43  L.  T.  R.  738  ;  L.  R.,  6  P.  D.  35  ; 
23  Alb.  L.  J.  329.  But  no  state  can 
reach  the  persons  or  property  of  its  sub- 
jects abroad,  except  under  some  treaty 
or  international  contract.  No  state  can, 
while  its  subject  is  abroad,  compel  him 
to  conform  to  its  marital  policy.  No 
^vemment  can  formulate  and  enforce 
its  own  policy  in  the  country  of  another 
Kovemment,  even  as  to  its  own  citizens 


tojouming  there.  Take  for  example  the 
role  that  no  man  shall  marry  his  sister- 
in-law.  This  is  a  part  of  Britisli  maritsJ 
policy.  But  the  statute  fbi  mutating  the 
rule  is  nor  in  force  even  in  Canada : 
Hodgin$  v.  McNeil,  9  Grant's  Ch.  (Up. 
Can.)  309 ;  9  U.  C.  L.  J.  126.  In 
iSifet^JiMNi  v.  Graif,  17  B.  Monroe  208, 
Mabshall,  C.  J.,  says:  **  By  a  statute 
of  Virginia,  the  marriage  of  a  man  with 
his  deceased  wife's  sister  was  declared 
or  deemed  to  be  unlawful,  but  such  a 
marriage  taking  place  in  another  state, 
where  it  was  lawful,  would  surely  not 
be  aHTccted  by  the  penalties  or  other  coo- 
sequences  denounced  by  this  statute  if 
tlie  parties  should  sul)sc<]ucntly  remove 
to  the  state  of  Virginia."  In  DannM 
V.  Damtelli,  4  Busli  55,  a  marriage  of 
two  Italians  so  related,  contracted  in  and 
valid  by  the  laws  of  Switzerland,  was 
held  valid  althongh  contrary  to  the  laws 
of  Italy ;  and  Mr.  Bisliop  says  (1  M.  & 
D.,  sect.  320)  :  **  Marriage  with  the  de- 
ceased wife's  sister  is,  in  most  of  the 
states,  not  only  not  forbidden,  but 
deemed  commendable." 

Pi'ohibitions  by  otlier  countries  upon 
their  subjects  marri'ing  until  they  have 
attained  certain  ages,  are  not  enforced 
by  American  courts :  Whart.  Conf. 
Laws,  sect.  147. 

Laws  making  the  precedent  consent 
of  porcnts  or  of  the  state  esM*ntial  to  a 
valid  marriage,  are  not  of  extra  terri- 
torial ol>ligatiou :  Whart.  Conf.  Laws, 
sect.  150. 

Neitlier  are  laws  proliibiting  the  mar- 
riage of  ecclesiastics :  Whart.  Conf. 
Laws,  sect.  154.  Kor  are  proliibiticns 
of  marriage  with  Jews  or  infideb : 
Whart.  Conf.  Laws,  sect.  155.  Nor 
arc  laws  prohibiting  marriage  on  ac- 
count of  inequality  of  rank :  Whart. 
Conf.  Laws,  sect.  158.  Nor  are  laws  pre- 
hibiting  miscegenetic  marriages  :  Whart. 
Conf.  Laws,  sect.  159. 

All  these  statutory  prohibitions  are  in 
force  in  the  countries  that  enact  them. 
But   they  are  not  of  extra  territorial 
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obligation.  Tliej  can  restrain  or  compel 
no  one  in  ihc  various  Uniteil  States. 
American  courts  do  not  recognise  or 
enforce  them,  l>ecaase  tliev  are  part  of 
the  marital  jKilicj  of  other  countries, 
and  arc  in  derogation  of  a  well-estab- 
lished principle  of  American  policy. 

Early  marria;^s  Icitscn  prostitution 
and  illegitimncy.  They  hasten  the  es- 
tablishment of  new  homes.  They  accel- 
leratc  the  occupancy  and  development 
of  a  new  and  sparsely-settled  country. 
They  are  promotive  of  industry,  frugality 
and  tcmpi-rancc.  'l*hey  add  to  the  native 
bom  population,  and  for  these  reasons, 
it  is  the  policy  of  the  United  States  to 
encourage  early,  eat^y  and  lawful  mar- 
riage. Inducements  to  marriage,  in  the 
shape  of  liome<tcads  and  exemptions  in 
favor  of  fumilics,  arc  held  out  hy  the 
states,  and  the  restraints  and  prohibi- 
tions noticed  alwve  have  never  Iwcn  im- 
posed. Nor  arc  foreign  restraints  of 
this  nature  recognised.  True,  such  for- 
eign proliil)itions  arc  said  to  be  ubiqui- 
tous ;  l)ut  this  means  only  that  they 
follow  the  subject  to  the  new  country, 
not  as  being  enforceable  a^^ainst  him 
there,  bat  only  ns  enforceable  upon 
his  return  to  his  native  coinitrv.  or  onlv 
so  far  as  thev  can  be  enforced  acrainst 
him  in  the  new  country  through  proi)erty 
left  by  him  in  the  old. 

Xor  can  the  locral  laws  of  forcijni 
nations  that  arc  in  derogation  of  prin- 
ciples of  American  policy  l>e  cnforccil  in 
the  United  States  when  they  are  put  in 
the  »hape  of  a  judgment.  The  t]uestion 
arose  in  iJrlhlmont  v.  Penniinan^  10 
Blatcbf.  436.  DcBrimont,  a  French 
citizen,  married,  in  France,  the  daughter 
of  James  and  Cornelia  Penninmn,  citi- 
zens of  the  United  States.  Subsc<iuently 
Mrs.  DcBrimont  died,  leaving  a  child 
of  such  marriage.  Under  the  statute 
law  of  France,  providing  that  a  father- 
in-law  and  a  mother-in-law  must  make 
an  allowance  to  a  son-in-law  who  is  in 
need,  so  long  as  a  child  of  the  marriage 
is    living,    DcBrimont    afterwards    ob- 


tained, in  a  court  of  France,  a  jndgraeii 
or  decree  against  James  and  Cornelia 
Penniman,  then  residing  in  France,  in 
an  action  in  which  tliey  were  served 
with  process  and  appeared,  requiring 
them  to  pay  to  him  a  certain  sum  per 
year,  in  monthly  payments,  in  advance, 
one-third  of  it  to  be  for  his  use,  and  two- 
thirds  of  it  for  the  use  of  the  child. 
DcBrimont  brought  an  action  of  debt, 
on  this  judgment  or  decree,  in  the  United 
States  Circuit  Court,  against  the  Penni- 
mans,  to  recover  the  amount  of  the 
decreed  payment  for  two  years  and 
seven  months.  It  was  decided  that  the 
suit  could  not  1>e  maintained,  and  that 
tlie  laws  of  France  upon  which  such 
decree  was  made,  and  the  decree  founded 
thereon,  were  lOeal  in  their  nature  and 
oiieration.  That  they  were  designed  to 
regulate  the  domestic  i'clations  of  those 
who  reside  there,  and  to  protect  the  pub- 
lic against  pauperism.  That  they  had 
no  extra-territorial  significance,  and  that 
they  were  to  be  executed  upon  persons 
and  property  within  their  jurisdiction. 

The  result  of  all  this  is  that  the  law 
of  Wurtemlierg  making  the  precedent 
consent  of  the  king  of  that  country 
essential  to  enable  one  of  his  subjects  to 
marry  abroad,  is  not  and  never  was  in 
force  in  Illinois  or  in  any  other  American 
state.  It  is  in  derogation  of  American 
marital  policy.  Nor  will  any  foreign 
judgment,  amounting  in  fact  merely  to 
an  expression  of  that  law,  be  enforced 
to  the  extent  of  making  the  consent  of 
the  Wurtemlmrg  government  essential 
to  the  validity  of  an  American  marriage, 
or  to  the  extent  of  declaring  such  a  mar- 
riage null  and  void  for  want  of  such 
consent. 

The  case  of  Simonin  v.  MaJlacy  29 
Law  Jour.  (Prob.  &  M.)  97,  bears  di- 
rectly upon  this  point.  Valerie  Simonin 
and  Leon  Mallac  came  from  France  to 
England  to  get  married,  in  order  to 
avoid  the  necessity  of  publication  and 
parental  consent.  They  were  married 
in  England,  and  afterwards  the  French 
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ooorts  decUred  the  marriage  void. 
Later,  Valerie  removed  to  Eogland 
and  applied  to 'an  EnglUh  co«irt  for  a 
confirmatory  decree  of  nullitj,  which 
was,  however,  refused,  the  court  holding 
the  marriage  ralid  and  declining  to  give 
any  effect  to  the  decree  of  nnlUty  by  the 
French  court. 

Said  the  English  court:  ** Which 
would  be  for  the  common  benefit  and 
advantage  in  such  cases  as  the  present, 
the  observance  of  the  law  of  the  country 
where  the  marriage  is  celebrated,  or  of  a 
foreign  country  f  Parties  contracting  in 
any  country  are  to  be  assumed  to  know, 
or  take  the  responsibility  of  not  knowing, 
the  law  of  that  country.  Kow,  the  law 
of  France  is  equally  stringent  whether 
both  parties  are  Frentih,  or  one  only. 
Assume,  then,  that  a  French  subject 
comes  to  England,  and  there  marries 
without  consent  a  subject  of  another 
foreign  country,  by  the  laws  of  which 
such  marriage  would  be  valid,  which 
law  is  to  prevail  f  To  which  country  is 
an  English  tribunal  to  pay  the  compli- 
ment of  adopting  its  law  f  As  far  as 
the  law  of  nations  is  concerned  each 
must  have  an  equal  right  to  claim  re- 
spect for  its  laws.  Both  ouinot  be  ob- 
served. Would  it  not,  then,  be  more 
just,  and,  therefore,  more  for  the  inter- 
est of  all,  that  the  law  of  that  country 
should  prevail  which  both  are  presumed 
to  know,  and  agree  to  be  bound  by  f 
Again,  assume  that  one  of  the  parties  is 
English,  would  not  an  English  subject 
have  as  strong  a  claim  to  the  benefit  of 
English  l«iw  as  a  foreigror  to  the  benefit 
of  foreign  law  ?  But  it  may  be  said  that 
in  the  case  now  before  the  court,  both 
parties  are  French,  and,  therefore,  no 
such  difficulty  can  arise.  That  is  true  ; 
but  if  once  the  principle  of  surrendering 
our  own  law  to  that  of  a  foreign  country 
is  recognised,  it  must  be  followed  out  to 
all  its  consequences.  The  cases  put  are, 
therefore,  a  fair  test  as  to  the  possibility 
of  maintaining  that  by  any  comitas  or 
Jus  gentium  vhis  court  is  bound  to  adopt 
the  law  of  France  as  its  guide.'' 


Counsel  for  appellees  in  the  principal 
case  seeing  the  force  of  Simonin  v.  Ilalltie 
as  authority  against  reco|piising  tlie  for- 
eign decree  of  nullity,  say  that  that  case 
"  was  whether  the  Englisli  courts  would 
recognise  the  imvalidily  of  the  old  9tat»i 
of  marriage  which  was  valid  according  to 
English  law,'*  and  continuing,  they  say : 
'*  The  recognition  of  the  first  stahUf  which 
was  the  marriage,  is  entirely  a  different 
question  from  the  recognition  of  the  sec- 
ond alaiiu  created  by  the  decree  of  nul- 
lity. *  *  *  We  arc  not  asking  this 
ooort  to  say  that  the  marriage  in  Illinois 
was  invalid.  It  was  valid  by  our  law. 
*  *  *  But  we  are  asking  this  court  to 
recognise  the  new  status  create<l  by  the 
decree  of  nullity  in  the  court  of  their 
domicile."  To  tliis  mnv  it  not  be 
replied  that,  if  the  decree  of  nullity  is  to 
be  recognised  at  all,  it  must  be  recog- 
nised and  accepted  with  all  it»  conse- 
qucnces?  These  consequences  are  not 
merely  the  establishment  i'ur  each  party  of 
a  new  statim  of  binglc  blessed ucss.  Otlicr 
and  more  important  conscMjucuces  r«snlt. 
Unlike  a  decree  of  divorce,  which  ad- 
min the  first  marriage  to  have  been  valid, 
the  decree  of  nullity  declares  it  to  luve 
been  no  marriage  at  all.  Children  bom 
of  the  cohabitation  arc  bastardized  and 
deprived  of  their  legitimate  rights  of 
inheritance.  Both  man  and  woman  are 
divested  of  all  right  to  each  others  pro- 
perty. If  a  foreign  decree  of  nullity  is 
valid  and  enforceable  as  to  one  of  its 
consequences,  e,  y.,  the  establiidiment  of 
a  new  status  for  cacli  of  the  parties  to  it, 
is  it  not  equally  Viilid  and  cnfotTCuble  a< 
to  any  other  consequence  resulting  from 
it,  for  example,  to  cffi^t  the  illegitima- 
tion  of  children  ?  If  it  be  accepted 
with  one  of  its  legal  consequences,  must 
it  not  be  taken  with  the  others  also? 
Would  it  be  valid  for  the  purpose  of  de- 
fining the  status  of  husband  and  wife, 
but  invalid  for  the  purpose  of  defining 
the  status  of  their  children  ? 

It  is  true  that  there  is  apparently  some 
authority  for  saying  there  is  no  differ- 
ence between  a  decree  of  nullity  and  a 
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decree  of  divorce,  when  the  question 
cumes  up  as  to  wluit  cfl'ect  is  to  be  given 
t<j  a  Icrciji^  decree  of  citlier  kind.  Mr. 
Bi.sIiop  (I  M.  &  D.  sect.  354)  says: 
**  I  am  not  aware  that  any  difference  of 
principle  between  such  a  decree  and  one 
of  nullity  was  ever  suggcaCed,  or  that 
there  is  anv  foundation  of  reason  for  dis- 
tinguishing  tlic  two/*  but  he  admits  that 
*'  in  the  facts  of  most  of  the  adjudged 
cases,  the  decree  luis  been  for  the  dis- 
solving of  a  valid  marriage,  t.  f.,  a  de- 
cree of  divorce."  It  is  true,  abo,  that 
Wharton  (Cout.  Laws,  2d  ed.  sect.  213), 
iMiys  :  *  *  The  same  general  principles 
apply  to  processes  to  declare  marriages 
null."  But  rJie  next  sentence  8ays: 
**  There  muNt  be  domiciliary  jurisdiction, 
and  the  pruceodiugs  must  be  regular," 
which  shows  tlic  author  to  have  spoken 
with  reference,  not  to  the  cfCvct  in  an 
American  state,  of  a  foreign  decree  of 
nullity,  hut  merely  to  the  procedure 
necessary  to  render  a  decree  of  nullity. 

Story  (Conf.  Laws,  sect.  595),  says  : 
**  As  to  sentences  confirming  marriages 
or  granting  divoiTcs,  they  may  well 
stand  upon  a  distinct  ground.  If  they 
arc  pronounced  by  competent  tribunals 
in  regard  to  persons  within  the  jurisdic- 
tion, there  is  great  reason  to  say  that 
they  ought  to  be  held  of  universal  con- 
clusivcnesji,  force  and  effect  in  all 
countries,"  and  coun««l  argue  from  this 
tlmt  there  is  no  difference  iu  principle 
between  coHjirmmg  a  marriage  by  decree, 
or  declaring  it  null  hy  tlic  same  process  ; 
that  the  one  process  necessarily  involves 
the  otliei  ;  and  tiiat  if  the  decree  be 
binding  when  decided  for  the  defendant 
in  a  suit  imiH'r.(hi:.g  tlic  validity  of  tlic 
marriage,  tliat  is,  if  the  decree  confirms 
the  marriage,  so  must  it  be  binding  be- 
tween the  same  partici?^  if  t]ie  court 
should  find  for  the  plaintiff  instead  of 
the  defendant,  that  is,  if  the  court  annuls 
tlie  marriage.  To  this  it  seems  proper 
to  reply,  first,  that  tlMS  decree  in  question 
is  one  of  nullity  ;  therefore,  Judge 
Story's  remark,  no  far  as  tJiey  concern 


a  decree  of  divorce  have  no  application  ; 
second,  an  American  court  would  recofc- 
nise  as  valid  a  marriage  legally  con- 
tracted within  its  jurisdiction,  because 
to  do  otherwise  would  be  to  disregard 
the  law&  of  its  own  government,  and 
not  because  snch  marriage  might  happen 
to  have  been  ^'coufirmed"  by  some 
foreign  trilmiial ;  and  third,  there  is  a 
difference  in  consetjuence,  if  not  in  prin- 
ciple, between  **  coufimyng  "  and  annul- 
ling a  marriage.  Contirmation  of  mar- 
riage does  not  dissolve  marriage  or  ille- 
gitimize  cliildrcn,  or  take  away  property 
rights  ;  but  annulment  does  all  this. 

As  to  anything  said  in  Roach  t. 
Garan^  1  Ves.  Sen.  157  ;  Barber  t. 
AW.  19  Mass.  265;  Cattington* $  Case, 
2  Swanst.  326  n.  ;  and  Harvty  v.  Far- 
niCf  Law  Hep.,  5  V.  D.  153,  to  the 
effect  that  a  foreign  decree  dissolving  a 
marriage  must  l>e  accepted  by  all  coun- 
tries as  binding,  the  reply  is  that  what- 
ever was  there  said  related  to  foreign 
decrees  of  divorce  and  not  to  foreign  de- 
crees of  nuUitv. 

Mr.  Bishop's  dictum,  above  quoted, 
is  the  stronj^cst  authority  in  favor  of 
recognising  as  valid  a  foreign  decree  an- 
nulling a  marriage.  But  his  remarks  do 
not  siiow  tJiat  he  had  the  consequences 
of  annulling  a  nuirriagc  fully  in  mind 
when  he  wrote.  It  is  not  apparent  that 
his  attention  was  esijccially  called  to  the 
effect  which  rcco;;:ni>ing  such  a  foreign 
deci'cc  would  have  citlicr  upon  the  legiti- 
macy of  children  or  upon  the  marital 
policy  of  the  government. 

It  docs  not  appear,  tiicrefoi-e,  that  the 
authorities,  excepting  ]K-rhaps  Mr.  Bish- 
op's dictum,  show  that  a  dcj-ree  of  nul- 
Uty  is  as  binding  abroad  a«  is  a  decree 
of  divorce. 

It  may  be  concluded,  therefore,  that, 
as  a  decree  of  nullity,  carrying  all  the 
consequences  of  j^uch  a  decree,  including 
the  avoidance  of  the  morriagc  ab  initio 
and  the  illegitiination  of  children  }x>m 
of  tlie  union,  such  a  judgment  as  that  of 
the   Wurteniberg  court  cannot   be  ac- 
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oepted  as  valid  in  Illinois.  To  do  so 
woald  be  to  engraft  a  new  mle  npon  the 
marital  policy*  of  that  state.  It  would 
obligate  immigrants  to  Illinois  from 
'Sountries  where  such  consent  is  required 
to  be  obtained,  to  apply  for  and  secure, 
before  they  marry,  the  consent  of  the 
governments  whose  jurisdiction  they 
have  left.  Such  a  law  needs  only  to  be 
stated  to  be  rejected  as  unsound. 

And  while  it  is  clear  that  a  for- 
eign judgment  of  nullity  cannot  be 
wholly  accepted  in  America  as  valid — 
that  is,  with  all  its  consequences,  in- 
cluding those  of  Ulegitimation  and  ah 
initio  avoidance  of  marriage,  its  partial 
acceptance — for  example,  its  acceptance 
to  the  same  extent  that  a  foreign  decree 
of  divorce  is  taken,  t.  e.,  as  establishing  a 
new  status  for  the  parties  to  it,  is 
not  free  from  difficulties  arising  out  of 
its  effect  as  a  decree  of  nullitv.  As 
Mr.  Bishop  says  (2  M.  &  D..  sect. 
690)  :  "  The  general  doctrine  is,  that 
the  parties  are  then  (after  the  decree  of 
nullity)  regarded  as  if  no  marriage  had 
taken  place ;  they  are  single  persons  if 
before  they  were  single,"  and  he  quotes 
Anstey  y,  Mumicrs^  Gow  10,  that  **If 
the  wife  becomes  a  single  woman  by 
operation  of  law,  it  is  the  same  as  if  she 
had  always  remained  single."  The 
meaning  of  this  is,  that  the  status  of  the 


parties  was  never  chnnp-d  and  con- 
tinues to  exist  notwithstanding  their 
attempted  but  void  marriage.  In  other 
words,  the  effect  of  a  decree  of  nullity 
of  marriage  appears  to  be  not  to  estab- 
lish any  new  staiusj  but  simply  to  declare 
that  an  old  stuius  continues  to  exist  un- 
altered ond  unaffected  by  an  attempted 
but  alieolntely  null  and  void  marriage. 
IIow  can  a  decree  of  nnllitj  of  marriage 
be  recognised  as  creating  a  new  status 
where  its  effect  is  not  to  create  any  new 
status^  bnt  only  to  declare  the  cxisteuce 
and  continuance  of  an  old  one  ?  Coun- 
sel and  court  say  the  marriage  in  Illinois 
was  a  valid  marriage.  How  then  can 
they  accept  and  cpforce  a  foreign  decree 
of  nullity  which  says  that  the  Ulinuis 
marriage  was  and  is  unlawful,  invalid, 
not  binding  and  ah  initio  null  and  void  f 

The  reasoning  and  ctinclusion  of  the 
principal  ease  may  or  may  not  he  sonnd 
law.  Further  information,  dis^'nj^ioa 
and  a<1  judication  mn^t  settle  tliis.  Bot 
the  decision  cerraLily  appears  very  ques- 
tionable. One  cannot  bnt  feel  that  it 
would  rest  upon  foundations  much  niore 
solid  if  grounded  upon  tlie  American 
wife's  agreement  to  renounce  all  lier 
rights  to  her  husband's  American  pro- 
perty. 

Adelbebt  Hamilton. 

Chicago. 


Supreme  Court  of  Mississippi. 
WILLIAM  OLIVER  v.  JOHN  C.  LOVE. 

The  assignee  of  a  covenant  for  title  to  land  situated  in  Louisiana  may  maintain 
m  Mississippi,  a  bill  in  equity  to  obtain  reimbursement  for  expenditures  made  bj 
him  in  resisting  a  suit  and  in  extinguishing  a  paramount  title  a:»erted  and  maintained 

as  to  the  land. 

Sembief  such  assignee  might  also  have  maintained  a  suit  at  law  for  money  paid  oot 
and  expended  for  the  use  of  the  covenantor. 

Whether  An  action  for  damages  for  an  injury  to  land  situated  out  of  the  state  may 
not  be  maintained  in  the  courts  of  MUsissippi,  quare. 

A  court  of  equity  is  not  like  a  court  of  law  fettered  by  the  rule  as  to  local  and 
tnumitory  actions. 
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Appeal  from  Chancery  Court  of  Copiah  county. 

The  appellee  exhibited  his  bill  in  said  court  to  obtain  reimburse- 
ment for  expenditures  made  by  him  in  resisting  a  suit  and  iu 
extinguishing  a  paramount  title  asserted  and  maintained  as  to  land 
situated  in  Louisiana,  which  the  appellant  had  sold  and  conveyed 
with  a  warranty  of  title  to  one  Smith,,  who  assigned  to  the  appellee. 
The  bill  was  demurred  to,  because  the  land  is  in  Louisiana,  and 
the  right  of  the  complainant  sprung  not  from  contract  but  from 
privity  of  estate  by  reason  of  the  covenant  of  warranty  of  title 
which  ran  with  the  land,  and  therefore  the  courts  of  this  state 
can  not  give  relief,  because,  it  is  said,  and  conceded  on  both  sides, 
that  an  action  founded  in  privity  of  estate  is  by  the  common  law 
local  and  not  transitory,  and  is  not  maintainable  out  of  the  juris- 
diction in  which  it  arose.  The  court  below  overruled  the  demurrer, 
whereupon  respondent  appealed. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — It  is  the  settled  doctrine  in  England  and  Amer- 
ica at  common  law  that  no  local  action  can  be  maintained  out  of 
the  jurisdiction  in  which  it  arose,  and  although  this  is,  in  many 
instances,  to  deprive  a  party  of  all  remedy,  the  rule  is  snicl  to  be 
peremptory  and  inflexible.  Accordingly,  it  has  been  rejieatedly 
held,  that  trespass  for  injuries  to  land  in  one  country  or  state  can 
not  be  maintained  in  another,  and  that  no  recovery  can  be  had  on 
a  covenant  running  with  land  by  an  assignee  of  the  covenantee, 
except  in  the  state  where  the  land  lies,  even  when  the  covenantor 
resides  elsewhere :  Doulson  v.  Ma((hctc%  4  Term  503 :  Livim/B- 
ton  v.  Jefferson,  1  Brock.  203 ;  Watts  v.  Kinney,  23  Wend.  484; 
s.  c.  6  liill  82 ;  Eachus  v.  Illinois  .J-  Mich.  Railroad  Co.,  17  111. 
534;  Worster  v.  The  Winnep.  Lake  Co.,  5  Foster  525;  Lienow  v. 
JSllis,  G  Mass.  831;  Clark  v.  Scudder,  6  Gray  122;  University 
of  Vermont  v.  Joslyn,  21  Vermont  52 ;  White  v.  Sanborn,  G  N. 
H.  220. 

If  this  case  is  governed  by  the  common  law,  the  suit  is  not 
maintainable.  All  of  the  cases  cited  above  rest  upon  the  common 
law,  and  the  distinction  it  made  between  local  and  transitory 
actions. 

Originally,  all  actions  were  local,  and  great  regard  was  had  to 

place,  so  that  every  material  allegation  of  a  pleading  had  to  be 

accompanied  by  the  averment  of  a  place,  in  order  that  a  jury 
Vol.  XXX.— 76 
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might  be  summoned  from  the  proper  neighborhood,  if  issue  should 
be  taken  on  any  of  such  allegations.  The  courts,  in  order  to  relieve 
against  the  difficulties  which  arose  from  the  necessity  of  the  proper 
venue  in  every  action,  took  a  distinction  between  matters  which 
were  local  and  those  which  were  transitory,  and  invented  a  fiction 
whereby  actions  for  causes  of  a  transitory  character,  wherever  they 
arose,  might  be  maintained  without  regard  to  locality,  *'*'  while  no 
cognisance  could  be  taken  of  local  actions  save  where  a  jury  of 
the  county  could  be  summoned  to  try  them."  A  result  was  that 
for  an  injury  to  the  person  or  chattels,  and  for  a  breach  of  any 
contract,  even  if  it  related  to  land  a  remedy  might  be  had  in  the 
courts  of  another  state  or  country  than  that  in  which  the  injury 
was  done  or  in  which  the  land  lay.  In  other  words,  if  the  action 
was  transitory  and  not  local,  it  was  maintainable  anywhere. 

The  courts  in  England  soon  freed  themselves  from  the  fetters 
of  locality,  as  to  all  causes  of  action  of  such  nature  that  they 
might  arise  anywhere,  and  by  means  of  falsehood,  politely  called 
fiction,  and  stated  under  a  videVceU  which  was  an  apology  for  not 
telling  the  truth,  maintained  actions  on  such  causes  of  action  as 
arose  out  of  the  territorial  jurisdiction  of  the  courts  of  England. 
But  such  causes  of  action  as  could  from  their  nature  arise  only  in 
one  place,  and  therefore  were  considered  as  local,  and  to  be 
redressed  only  by  local  actions,  did  not  arise  with  the  frequency  of 
the  other  class,  and  did  not  press  upon  the  courts  sufficiently  to. 
induce  thorn  to  include  them  in  the  fiction  invented  to  sustain  the 
other  class  of  actions,  and  as  to  them  the  courts  continued  bound 
by  the  idea  of  the  place  at  which  they  arose.  Therefore  it  is  that 
courts  governed  by  the  common  law  as  to  actions  and  process  have 
felt  bound  to  deny  a  remedy  for  causes  of  action  arising  abroad 
which  could  be  redressed  only  by  local  action.  Tried  even  by  this 
rule  uu  action  might  be  maintained  in  the  circuit  court  of  Copiah 
county,  by  the  appellee  against  the  appellant,  for  by  uur  law  it  is 
not  local  but  transitory.  The  only  local  actions  under  our  statute 
are  ejectment  and  actions  of  trespass  for  injuries  to  land.  They 
must  be  brought  in  the  county  in  which  the  land  lies.  All  other 
actions  must  be  brought  with  reference  to  the  person  of  the 
defendant. 

The  common-law  distinction  of  local  and  transitory  actions  does 
not  exist  here.  The  statute  alone  governs,  and  we  can  not  dis- 
regard it,  and,  because  under  the  common  law  no  remedy  could  be 
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had  by  the  assignee  of  a  covenantee  in  a  covenant  of  warranty  of 
title  of  land  lying  in  another  state,  deny  a  remedy  in  the  courts 
of  this  state,  which  does  not  treat  such  an  action  as  a  local  one. 
The  courts  which  have  held  such  an  action  not  maintainable  have 
done  so  under  the  stress  of  the  common  law,  which  they  felt  so 
bound  them  as  to  constrain  them  to  do  what  reason  revolted  at. 
Happily,  we  are  freed  from  the  constraint  of  this  absurd  rule,  and 
look  to  our  statutes  to  see  what  actions  may  be  maintained  by  our 
courts.  The  appellee  might  maintain  an  action  for  money  paid  to 
the  use  of  tlie  appellant :  Kirkpatrick  v.  Miller.  50  Miss.  521 ; 
Dyer  v.  Britton,  53  Id.  270. 

In  the  last  case  cited  Britton  was  an  assignee  of  the  covenantee, 
and  was  held  to  be  entitled  to  maintain  assumpsit  for  money  paid. 
Certainly,  that  is  not  a  local  action,  under  the  common  law. 

But  apart  from  all  this,  which  is  conclusive  of  the  case,  this  is 
not  an  action  of  law,  but  a  suit  in  equity,  which  never  was  ham- 
pered by  distinctions  of  local  and  transitory  causes  of  action,  as 
were  courts  of  law.  All  of  our  courts  must  exercise  their  juris- 
diction in  proper  places,  but  except  as  prescribed  by  statutes,  the 
place  which  gave  birth  to  a  cause  of  action  is  of  no  influence  in 
determining  the  jurisdiction  of  a  court. 

There  is  no  objection  to  maintaining  a  suit  in  the  courts  of  one 
state,  because  it  arose  out  of  a  controversv  about  land  in  another 
state,  for  it  is  admitted  that  a  remedy  will  be  afforded  by  the  courts 
of  one  state  on  a  contract  about  land  in  another.  And  it  is  set- 
tled that  an  action  by  the  covenantee  for  a  breach  of  warranty  of 
title  is  not  local,  but  is  transitory,  because  it  is  said  to  arise  from 
contract,  and,  being  transitory,  it  would  follow  that  it  might  be 
maintained  anywhere  unaffected  by  the  locality  of  the  land. 

In  England  the  actions  made  transitory  by  the  statute  (32  Henry 
VIII.  c.  34),  were  held  to  be  freed  from  the  feature  of  locality 
before  affecting  them.  In  Massachusetts  a  statute  was  held  to 
have  wrought  a  change  in  the  character  of  an  action  otherwise  a 
local  one,  and  to  authorize  it  to  be  brought  elsewhere ;  Summer  v. 
Finegan,  15  Mass.  280;  Pitman  v.  Flint,  10  Pick.  504.  This 
is  the  doctrine  in  Oliio:  Genin  v.  Grier,  10  Ohio  209.  See  also, 
Miller  v.  Thurmond,  20  Mo.  477 ;  Graves  v.  McKeon,  2  Denio 
639. 

We  are  by  no  means  prepared  to  say  that  an  action  for  damages 
for  an  injury  to  land  situated  out  of  this  state  may  not  be  main- 
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teined  in  the  eoarU  of  this  state.     This  qpotioB  is  doc 

0eDt«<l  for  decision,  and  is  adrerled  to,  lest  ve  nar  be  eoftsftdercd 

as  eommitted  to  the  doetrine  tbat,  becsaae  sacli  ao  action  aiisiiig 

in  this  state  most  be  institnted  in  the  eomtr  in  which  the  land  lies, 

therefore  where  the  land  lies  oat  of  the  state,  and  the  sutate  csn- 

not  be  complied  with^  no  action  can  be  maintained.     It  maj  be 

that  the  statate  regulating  the  venae  of  actions  relates  onlj  tosadi 

local  actions  as  arise  in  this  state,  and  that  all  causes  of  action 

arising  abroad^  not  inrolving  recorerj  of  possession  of  land,  are 

maintaioable  by  the  court  of  that  coonty  where  the  defiendant  maj 

be  found. 

We  leave  this  an  open  question. 

Decree  affirmed. 


The  f tAtcment  of  ficU  in  the  principal 
CAM  doef  not  diBclote  whether  it  is  one 
niAin  tain  Able  in  a  court  of  ctiuitj'bT 
rc'UMjn  of  its  juri»<liction  to  decree  »pe- 
ciHc  iK'rformatice,  reformation  or  rc»ci»- 
fion  or  An  injun<*tion,  with  powers 
extended  to  decree  dAmages  by  legisla- 
tion similar  to  **Lord  Caims^s  Act," 
81  &  22  Vict.,  c.  27,  or  whether  the 
juris<liction  was  ac(|uired  by  state  Ptat- 
utrn  enlarging  the  jurisdiction  of  courts 
of  equity.  Without  such  legit^lation  it 
might  not  be  maintained,  irrespective  of 
any  quofltion  of  the  differences  between 
I(N'al  and  trnuNitory  actions,  as  tliere 
would  tic  an  adequate  remedy  at  law  for 
tfie  damages  sued  for,  and  it  is  probable 
a  diinurrer  for  tliat  cause  would  have 
lM*i*n  Kii.otained  :  Uawle  Cov.  (4th  ed.) 
648;  2  Daiil.  Ch.  Pr.  (Stii  ed.)  1081. 

Tlic  utatutorv  modiflcation  of  the  com- 
mon-la\\  dintinctions  between  local  and 
transitory  actions  referred  to  in  the 
principal  case  will  probably  bo  found 
ill  most  if  not  all  the  states  having  codes 
of  practice.  These  generally  direct  when, 
how  and  where  Actions  mAy  be  brought, 
with  Almost  sole  reference  to  the  resi- 
dence or  plAce  where  the  defendAut  is 
found ;  Atid  in  directing  what  Actions 
shall  be  brought  in  the  county  where  the 
land  lay  they  confine  the  restriction,  as 
In  the  Mississippi  statute,  to  ejectment 


and  trefpasses  on  the  laad.  Bat  now  and 
then  we  ecHBe  across  foaie  old  coaoBoa- 
law  dranghtsaian  wlnec  statate  requires 
"  suits  of  a  local  nature**  to  be  broogfat 
within  defined  territorial  limiM :  U.  8. 
Ber.  Stat.,  sects.  740,  741,  742,  744. 
The  denial  of  all  remedy  in  such  cases, 
tluit  sometimes  rct^ults  wliore  the  defend- 
ant  cannot  be  fouml  in  tlic  particular 
district  to  which  tlic  plaintiff  i^  confined, 
is  obviated  by  th€^«e  fe<Ieral  sttatutn,  if 
he  resides  in  tiie  same  xtate^  by  sending 
tlie  writ  to  that  district  in  which  he  does 
reside.  OtherAvisc  thcM;  statuic5  would 
seem  to  impose  oil  the  old -fashioned 
''fetters  of  locality,"  as  Mr.  Justice 
Caxpbbll  calls  them,  unless  we  are  to 
interpret  the  phrase  *' suits  of  a  local 
r.ature"  according  to  tlie  law  of  the 
state  in  which  the  suit  is  brou^ifit,  and 
not  according  to  the  common  law.  It 
might  be  interesting  to  note  whether  the 
principal  case  could  have  received  the 
same  intelligent  judgment  if  it  had  heen 
brought  in  a  federal  court  or  removed 
thereto— aside  from  the  manifest  diffi- 
culty of  any  jurisdiction  of  a  fedend 
conrt  of  equity  over  it— which  had  its 
jurisdiction  so  restricted  ;  and  if  not, 
would  we  not  have  the  common-law  pre- 
dicament, under  some  circumstances,  of 
leaving  the  plAintifT  practically  without 
remedy?  These  questions  are  oiore  easily 
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asked  than  answered  hv  any  a4ljiidk'A- 
tions  to  be  found  alfordin<;  a  solatiuii. 
And  the  opiniun  sa^rgcsts  with  silent 
force  the  perpiexitica  that  lie  within 
these  words,  **  suits  of  a  local  nature,'* 
remarkably  dormant  thou};h  they  U',  for 
the  rea«on,  perhaps,  that  except  in  eject- 
ment  where  we  get  alonj;  without  any 
defendant  but  the  actual  occupier,  this 
class  of  suits  is  rare  in  all  courts. 

A}^ain,  whether  these  seetioiis  of  the 
revised  statntes  are  at  all  nticcted  hv  tlie 
Act  of  March  3d  1875,  18  Stat.  470,  as 
is  intiroatcil  by  tlic  compiler  of  the  sup- 
plement— Rev.  Stat.,  1  Supl.  173 — 
may  be  questionable.  But  if  they  are 
modified  or  repealed  by  that  act  the  per- 
plexities above  mentioned  are  increase<l, 
for  tlie  want  of  uniformity  in  the  ledsla- 
tion  of  Conj^ress  on  the  hubject  and  its 
defective  character,  if  they  l»e  re^M^aled, 
becomes  apiuirent  on  compariston  of 
the  repealed  t^ections  with  the  special 
acts  establishing;  new  districts  or  pre- 
scribing additional  places  for  holding 
the  courts.  In  sonic  of  them  this  pin-nse- 
olo"V  in  reference  to  **  suits  of  a  local 
nature"  is  kept  up  without  the  full  ])ro- 
visions  on  tlie  subject  contained  in  tlic 
ohl  Act  of  1858  carried  int«>  the  revised 
stAtntes  at  the  >cctionH  aIma'c  cited,  and 
the  repeal  «if  which  is  intiiratetl  :  Kev. 
Stat.,  1  Supl.  508.  cl».  17,  sect.  4:  Id. 
509,  ch.  18,  sect.  4  ;  Id.  536,  cb.  120, 
sect.  2;  111.  548,  ch.  I>03,  sect.  5;  Id. 
384,  cb.  359,  sect.  I,  par.  17  ;  I.I.  415, 
cb.  97  ;  Id.  202,  cb.  41  ;  Id.  407,  cb. 
43  ;  Id.  370,  cb.  326,  sect.  2.  Some 
of  these  statutes  jirovido  for  suits  '*«/>/ 
of  a  local  nature,''  but  make  no  pro- 
Tision  for  those  that  are  of  *  *  a  local 
nature,"  while  others  are  entirely  silent 
on  the  subjec't ;  that  in  reference  to 
Michi[ran,  however,  says,  **Tbc  said 
circuit  and  district  courts  may  rc«rulute 
by  (;cncral  ride  the  venue  of  twnsitory 
actions,  either  in  law  or  c<|uity,  and 
may  chnn^  the  same  for  cause,"  which 
is  an  anomalous  arran^nient.  If,  there- 
fore, tlie  Act  of  1858,  Rev.  Stat.,  sects. 


740,  744,  be  repealed  by  the  Act  of 
1875,  there  i.s  no  longer  any  provision 
for  suits  of  *^  a  local  nature,"  such  as  is 
found  in  those  sections.  It  will  be  ob- 
served, also,  that  some  of  these  statutes 
pertain  to  suits  in  their  relation  to  sepa- 
rate districts  in  the  same  state  or  to 
divisions  of  the  same  district,  while 
none  of  them  in  terms  provide  for  the 
distinctions  of  the  subject  arising  out  of 
the  location  of  the  land  in  another  state, 
as  in  the  principal  case,  though  it  would 
seem  an  implication  from  the  act  o 
1858  that  *' suits  of  a  local  nature" 
could  not  l)c  brought  out  of  the  state 
where  the  land  lay,  although  the  defend- 
ant may  be  found  in  another  district, 
and  in  transitory  actions  suable  there. 
•If  these  statutes  may  be  confined  in 
their  legislative  connnand  so  that  they 
are  to  l>e  treated  as  mere  rc;;ulations  of 
pnH?e<lurc — and  not  juriadictional  in  a 
technical  sense— to  govern  the  inter-dis- 
trict practice  in  the  same  state,  the  differ- 
ence between  loi'al  and  transitory  actions 
is  left  by  congressional  legislation  in  its 
interstate,  application,  to  the  influence 
of  the  common  law,  unless  indeed  the 
broad  language  of  alt  the  judiciary  acts 
giving  jurisdiction  in  *' ah  civil  suits," 
and  providing  that  '*no  civil  suit  shall 
l>c  brought  against  au  inhabitant  of  the 
United  States,  by  any  original  prwess 
in  any  other  district  than  that  of  which 
he  is  ail  inhabitant,  or  in  which  he  is 
found  at  the  time  of  serving  the  writ," 
may  In*  behl  to  have  alMili>lied  these  dis- 
tinctions altogether:  U.  S.  Rev.  Stat., 
sects.  629,  739;  Rev.  Stat.,  1  Supl. 
173,  ch.  1»37.  Except,  of  course,  in 
that  very  limite<l  class  of  cases  where 
the  international  obstacle  to  enforcing  a 
judgment  for  the  delivery  of  jwsscssion 
of  londs  in  a  foreign  jurisdiction  exists. 
And  here  it  may  lie  worthy  of  remark 
that  sometimes  there  is  a  manifest  in- 
attention t<i  this  feature  of  the  subject. 
Deferentially,  it  may  be  suggested  that 
those  cases  and  authors  that  find  the 
governing  principle  which  refuses  juris- 
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dktiQB  orcr  actioBs  perUunhig  to  land 
n  A  fbrfi^  itete  growidcd  in  tbe  eon- 
■oo-lmr  disttectioiis  m»  to  mwe  between 
laeal  aad  traBBtoiy  actioiis  is  tbe  king- 
doMofEi^kiid  coBlwe  o«r  idcM  and 
■■■lull  as.  It  BMT  be  a  bold  tbin^  to 
sar  diat  tbis  is  an  absohite  error,  and 
tibat  tbe  two  principles  are  as  distinct  as 
two  things  can  be,  for  if  an  error  at  all 
it  is  TCBcrable  witb  age  and  sanctioiied  bj 
the  highest  andioritT  ;  hot  boanr  as  it  is, 
its  absolote  correctness  bas  been  and 
■MT  again  be  challenged.  The  reason 
wbr  a  conrt  in  England  cannot  enter- 
tain  jvrisdiction  of  an  action  of  eject- 
ment for  lands  in  France  is  not  because 
the  jnrr  shoold  be  summoned  from  the 
Ticinage  and  bare  a  knowledge  of  tbe 
witnesses,  but  bccaase  there  is  no  power 
to  enforce  the  jodgrocnt  and  no  sort  of 
governmental  anthority  over  the  land. 
The  owner  being  within  the  kingdom 
of  England,  does  not,  onder  the  prin- 
ciples of  international  law,  confer  the 
jurisdiction  to  do  tliat  thing.  So,  where 
the  object  of  the  snit  is  to  effect  a  trans- 
mi$!(ion  of  the  ownership  or  title,  France 
will  not,  and  international  law  does  not 
require  her  to  recognise  any  operation  of 
the  laws  of  England  to  transmit  tbe  title  ; 
nor  need  she,  if  the  English  courts  hap- 
pen to  have  the  owner  within  their  grasp 
and  compel  him  by  a  notarial  act  or  deed 
strictly  according  to  the  law  of  France 
to  convey  the  title,  recognise  a  transfer 
so  coerced.  .She  may  or  may  not  at  her 
pleasure  give  efTect  to  such  transfers. 
Obviously  actions  like  that  of  the  prin- 
cipal case,  or  quare  clausum  fregitj  do 
not  come  within  the  operation  of  this 
principle,  and  there  is  nothing  in  it  to 
forbid  the  English  courts  from  awarding 
damages  and  satisfying  them  out  of  any 
property  in  England.  The  courts  may 
decline  the  jurisdiction  for  any  unsatis- 
factory reason  like  that  of  the  venue  in 
local  actions,  and  it  seems  they  do  where 
tbe  common  law  prevails,  but  that  it  is 
not  an  inherent  want  of  jwrigdiction  is 
■hewn  by  the  faet  that  if  the  law  of  the 


foreign  stale  alTords  no  remedy  the 
mon-law  conrts  will  not  decline  one. 
They  must  dcdine  or  render  abortive 
judgments  where  the  case  faUs  widiin 
the  mtermatkmal  principle  above  men- 
tioBed,  and  they  have  no  choice  about  it, 
hot  tbe  operation  of  that  principle  is 
exceedingly  limited,  and  does -not  de- 
pend on  any  of  the  vague  if  not  inconse- 
quential difierenccs  between  local  and 
transilory  actions  as  laid  down  in  the 
books,  bat  on  a  want  of  antboritv  to  en- 
force  tbe  judgment  that  is  demanded  in 
the  particular  case.  Even  in  a  roort  of 
equity  acting  im  pentmam  to  compel  the 
transfer  of  tbe  title  according  to  tbe  law 
of  the  place  where  the  land  is  situated, 
tbe  judgment  would  he  abortive  if  the 
foreign  law  should  refufte  to  recognise  a 
title  so  obtained,  and  hence  tl.e  court 
will  not  entertain  jurisdiction  for  that 
purpose  alone,  and  only  acts  on  the  title 
incidentally,  when  it  has  jnrisdiction  fi»r 
some  other  well-rrro<nii:«c<l  purp(^«r  which 
will  be  sustained,  and  to  this  extent  a 
conrt  of  equity  is  contro|]c«l  by  the  law 
of  local  and  transitor}'  actions  :  Mnsnie 
v.  Ilof/Ji,  6  Cr.  148 ;  Mu/Ur  v.  iMmrs, 
94  17.   S.444. 

Betuming  for  the  moment  to  the  fed- 
eral statutes,  it  is  apparent  that  they 
present  a  phase  of  tlie  subject  that  it 
would  be  interesting  to  consider  more  at 
length  than  the  space  allotted  to  a  note 
permits.  In  suits  at  law  there  seems  to 
be  some  escape  from  titc  «liflicultieii  they 
present  when  read  in  tlic  li<;ht  of  the 
erudition  of  the  prinriiml  ra!«e  by  defining 
the  words  **  suits  of  a  lot-al  i.atnrf." 
according  to  the  state  laws  as  in  other 
matters  of  practice,  and  not  accorrling  to 
the  common  law.  For  example,  there  is 
no  reason  in  this  day  and  generation  why 
an  action  of  trespass,  ^iiare  c/autmrnfir^f 
which  is  local  at  common  law,  should 
not  be  brought  in  any  state  where  the 
defendant  is  found,  and  under  a  common 
count  for  money  had  and  received  in  the 
same  way  the  principal  case  indicates  the 
action  there  might  have  been  sustained 


OLIVER  V.  LOVE. 


60T 


ander  a  count  for  money  paid  otit  and 
expended.  Tliew  refoniu  l>elong  tu  tiie 
le<n-«lature8  and  not  the  courts.  But 
CiH);rress  Rii<;ht,  tlirougli  it^  own  com* 
mirtees  or  coinmisiitons  enpuhle  of  insti- 
tuting tlie  rrronns,  bring  tlie  laws  up  to 
tbc  standard  of  the  Itest  modem  improve- 
ments, and  establish  a  code  that  would 
regulate  uniformly  tlic  practice  of  its 
courts  in  tlic  exercise  of  the  judicial 
power  they  jmssess.  At  least  it  could 
define  what  it  means  by  .**  suits  of  a 
local  nature/'  and  not  leave  the  courts 
to  grope  in  tlic  dark  places  Mr.  Justice 
Camphell  tlirows  liijht  upon.  Specific 
definitions  in  statutes  like  these  are  bet- 
ter than  <reneralisuitit>ns,  for  reasons  that 
are  plain  in  that  li^ht,  and  more  par- 
ticularly Mnce  tliey  are  made  for  a  juris- 
prudence that  has  n(»  common  law  of  its 
own,  and  constantly  refers  us  to  differ- 
ential svstenis  of  state  laws  tliat  often 
furnish  no  guide  wiiere  the  acts  of  Con- 
gress are  silent.  The  probability  is, 
that  if  the  suit  Mr.  Justice  Campbell 
was  deridin*;  had  I>een  brought  in  the 
federal  court  of  equity  it  would  have 
been  dismissed  ;  and  if  brought  at  law, 
unaided  by  the  Mississippi  statute,  it 
would  have  been  <lismissed,  and  yet, 
tlic  acts  of  Conjrress  forbid  its  being 
bron;rht  in  any  other  state  than  where 
the  defendant  resides  or  is  found.  And 
if  tlie  laws  of  Louisiana  treat  it  as  a 
tran*itorv  action,  a**  they  probably  do, 
altlioui^h  '*  a  suit  of  a  local  nature," 
there  could  be  no  ivmedy  there  as  long 
as  tlic  defendant  sliould  remain  out  of 
that  state. 

This  note  will  be  closed  with  a  mere 
reference  to  authorities  that  mav  1x5 
useful  to  the  ivader  in  his  investigations, 
as  tlie  space  assipieil  prevents  any 
more  extended  exnuiination  of  them: 
^(cKenna  v.  Flak^  I  How.  241  ;  Mitch. 
til  v.  Ilannmii,  13  Id.  115  ;  ».  c.  I 
Blatch.  549  ;  Watts  v.  WaddU,  6  Peters 
389  ;   s. ,  0.    1    McL.    200 ;    Boyce  v. 


Gntndif,  9  Petei"s  275  ;  Xorthemy  ^., 
Baihood  v.  Mir/nga/ty  (<•(•.,  liuilroad^  15 
How.  2.13  ;  8.  c.  5  McL.  444  ;  Miss,  ^ 
Mo.  liailrond  v.  Ward^  2  Black  485  ; 
McMicktn  v.  WfUb,  J I  IVters  25 ; 
Cherokee  JS'ation  v.  (Jeorr/iaj  5  Id.  179  ; 
Brine  v.  //i.<*.  Co.,  96  U.  S.  627,  685; 
Casetf  v.  Adams f  102  Id.  66;  Dennick 
v.  Railroad  Co,,  103  Id.  II  ;  i?i«ri/«  v. 
iJelawarej  jjc,  Canal  Co,y  1  Wall.  Jr. 
275,  282,  and  note  ;  8.  c.  14  How.  80  ; 
Gorman  v,  Murst filer,  2  Cr.  C.  C.  311  ; 
CarriHffton  v.  Brents,  1  McL.  167; 
Wtsteru'tit  v.  Lttris,  2  Id.  ."ill  ;  Tardy 
V.  Morgan,  3  M.  .358  ;  Pirquet  v.  Stcan, 
5  Mason  .35,  42  ;  Brigrjs  v.  French,  1 
Sumner  504  ;  Lij»mn  v.  LytHan^  2  Paine 
11,  46;  Vore  v.  lowler^  2  Bond  294; 
Cage  v.  Jeffries,  1  Ilenipst.  409  ; 
Ciiited  States  v.  Ames,  I  W<iod.  &  Min. 
76  ;  SfiUtmrn  v.  White  Bock,  ^c,  Co., 
3  Id.  538  ;  /W  v.  JUIwards,  3  Blatch. 
810;  Kamnrlui  Ctml  ("o,  v.  Kanawha 
Coal  Co.,  7  M.  391  ;  Wheeler  v.  McCor- 
mick,  8  Id.  207  ;  Lturomotive,  jf-r.,  Co.  v. 
Erie  Railroad,  10  Id.  292  ;  Cunningltam 
v.  Ralls,  1  Fed.  Hep.  453  ;  Rutz  v.  St. 
Louis,  7  Id.  438  :  I  Siience  Eq.  684- 
699  ;  I  Tidd's  IV.  .•h;3,  428,  601,  610; 
1  Wa>lib.  Ucjd  Pi-op.  522 ;  Gould's  PI. 
Ch.  3  ;  Coolcy  on  Torts  470  ;  Wliart. 
Cotifl.  Laws  200,  711  ;  Bouv.  Die,  Abb. 
Die.  til.  Wnno,  lyunl  Artiohs,  Tran- 
sitory Action;  1  Wnis,  Ssiund.  247  and 
note;  I  Chit.  PI.  2'>8 ;  I  Bne.  Abr. 
78:  10  Id.  364  ;  2  Danl.  Cli.  Pr.  1112  ; 
7  Jac.  Fish.  l)i-.  9983;  BawIe  Cov. 
234,  5.32,  533;  Walerman  S|)ee.  IVrf. 
22,  48;  Alb.  Law  Joiir.  47,  119,  219; 
7  Cent.  Low  Jour.  I,  2;  The  Moxham, 
I  P.  1).  45,  107;  ll7,/V^//.,r  V.  Forbes, 
1  C.  P.  1).  51  ;  Mrdrttjnr  v.  Topltam, 
3  Hare  132  ;  Bmnos  Ayres^  ^-c.  Rail- 
road v.  Sorthern^  Ac,  Railroad,  L.  R.  2 
Q.  B.  Div.  21«;  8.  c.  10  Am.  Law 
Reg.  359  and  note.     Tlio  state  cases  are 

far  too  numerous  for  citation. 

H. 
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Supreme  Court  of  Errors  of  Connecticut. 

■ 

GEORGE  T.  MEECH  v.  SIDNEY  A.  ENSIGN. 

In  the  ordinary  cum  of  a  purchase  of  an  equity  of  re«1cmption  from  a 
with  a  provision  in  the  deed  that  the  grantee  as»uniCi$  and  agrees  to  pay  the  iiiortga|;c 
debt,  no  right  of  action  on  the  promise  accrues  to  tlie  mortgagee. 

To  give  die  mortgagee  a  right  of  action  the  promise  must  have  been  intended  for 
his  bcneit ;  it  it  not  enough  that  a  benefit  may  accrue  to  him. 

Action  by  a  mortgagee  against  the  purchaser  of  the  equity  of 
redemption  to  recover  a  balance  due  on  the  mortgage  debt.  The 
facts  were  as  follows : 

The  plaintiiT  held  a  mortgage  on  real  estate.  The  defendant 
purchased  the  equity  of  redemption,  agreeing  with  the  mortgagor 
to  pay  the  mortgage  debt.  Subsequently  the  mortgage  was  fore- 
closed, the  property  then  being  worth  less  than  the  mortgage  debt, 
leaving  a  balance  unpaid.  This  action  was  brought  to  recover  the 
balance.  The  promise  was  not  assigned  to  the  plaintiffs  but  was 
discharged  by  the  mortgagor  before  the  suit  was  brought.  The 
question  of  the  defendant's  liability  was  reserved  for  the  advice  of 
this  court. 


F»  H.  Parker  and  itf.  E.  CuIvcTj  for  the  plaintiffs. 
JJ.  S.  Barbour  and  (7.  Loumburt/y  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Carpenter,  J. — The  case  differs  from  the  other  cases  on  this 
subject  that  have  heretofore  been  before  this  court.  We  now  have 
the  naked  question  whether  the  owner  of  a  debt  secured  by  a 
mortgage  may  maintain  an  action  on  the  promise,  made  by  the  pur- 
chaser of  the  equity  of  redemption  to  the  mortgagor,  to  pay  the 
debt,  without  an  assignment  of  the  right  of  action  which  that  pro- 
mise gives.  As  a  rule  actions  on  contracts  can  be  brought  only  by 
him  with  whom  the  contract  was  made  and  from  whom  the  consid- 
eration moved.  The  legal  title  is  deemed  to  be  in  him  alone  and 
otrangers  to  the  contract  cannot  sue.  The  rule  is  a  salutary  one 
and  should  not  be  departed  from  except  for  good  reasons.  There 
are,  however,  some  exceptions  to  it.  Actions  of  assumpsit  may  be 
maintained  in  some  instances  where  there  is  no  express  contract 
with  the  plaintiff  and  where  the  consideration  does  not  move  from 
him.     If  A.  receives  money  from  B.  to  be  paid  to  C,  C.  may 
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maintain  an  action  against  A.  These  cases,  however,  are  excep- 
tions only  in  appearance.  They,  in  fact,  recognise  the  general 
rule  and  arc  really  within  it;  for  the  action  is  not  brought  on  the 
express  promise  by  A.  to  B.,  but  on  an  implied  promise  by  A.  to 
pay  the  money  to  C. 

Another  class  of  exceptions  is  where  the  contract  has  for  its 
object  a  benefit  to  a  third  party  and  is  made  with  that  intent. 
Some  early  English  cases  in  which  promises  were  made  to  a  father, 
or  made  for  the  benefit  of  a  child  or  nephew,  are  instances  of  this 
class. 

There  may  also  be  cases  in  which  a  third  party  may  have  some 
peculiar  equity  in  the  subject-matter  of  a  contract  which  will  enable 
him  to  maintain  a  bill  in  equity  to  enforce  it.  Does  this  case  fall 
within  any  exception  recognised  by  authority  and  supported  by 
principle? 

Before  alluding  to  decided  cases  let  us  examine  the  case  with 
some  care  in  the  light  of  the  circumstances,  for  the  purpose  of  dis- 
covering just  what  the  intention  of  the  parties  was  and  precisely 
what  the  defendant  promised  to  do  ;  for  courts  always  in  enforcing 
contracts  in  nd  to  give  effect  to  the  intention  of  the  parties  ;  and 
when  that  intention  is  discovered  in  respect  to  a  legal  and  valid 
contract  it  is  the  inflexible  and  imperative  law  of  the  case.  And 
it  is  a  necessary  part  of  the  rule  itself  that  the  courts  will  not  so 
construe  and  enforce  a  contract  as  to  brin?  about  a  result  not  ex- 
pressed  in  the  contract  and  not  intended  by  the  parties 

What  was  the  transaction  ?  It  was  not  a  sale  of  a  piece  of  land 
for  a  fixed  price,  equal  to  the  value  of  the  land,  so  as  to  create  a 
debt  for  that  sum,  but  was  simply  a  sale  of  the  equity  of  redemp- 
tion. The  distinction  between  the  land,  unincumbered,  and  the 
erjuity  of  redemption,  is  obvious  enough,  and  is  an  important  one, 
as  on  it  depends  in  a  great  degree  tlie  rights  and  obligations  of  the 
parties. 

The  defendant  purchased  the  equity  of  redemption.  The  find- 
ing is  that  the  mortgagor  ''  conveyed  to  the  defendant  said  real 
estate  subject  to  said  mortgage."  So  that  the  only  debt  brought 
into  existence  by  the  transaction  was  the  price  agreed  to  be  paid 
for  the  equity  of  redemption.  The  mere  purchase  raised  no  debt 
to  the  mortgagee  which  the  defendant  was  to  discliarge.  By  the 
contract  of  assumption  he  obligated  himself  to  the  mortgagor  to 

pay  the  mortgage.     Whether  that  raised  any  personal  obligation  to 
Vol.  XXX.— 77 
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the  mortgagee  is  the  question  in  the  case.  If  the  probable  inten- 
tion of  the  parties  is  to  govern,  it  is  difficult  to  find  any  such  liability 
in  the  transaction.  The  mortgagee  was  not  a  party  to  it,  no  part  of 
the  consideration  moved  from  him  and  he  was  in  no  worse  condition 
because  of  it.  He  still  had  the  security  of  the  land  and  the  per- 
sonal responsibility  of  the  mortgagor,  and  that  is  all  he  contracted 
for  or  required.  The  parties  contracted  with  reference  to  their  own 
interests,  not  his ;  to  benefit  themselves,  not  him.  Ue  had  no  legal 
or  equitable  interest  in  the  contract,  and  there  is  no  room  for  the 
presumption  that  it  was  intended  for  his  benefit. 

There  was  no  agency,  express  or  implied.  The  mortgagor  would 
doubtless  be  surprised  at  the  suggestion,  should  it  be  made,  that  he 
was  acting  as  the  agent  of  the  mortgagee.  There  was  no  substi- 
tution or  novation,  for  that  requires  three  parties,  and  here  were 
only  two ;  besides  the  original  debtor  was  not  discharged.  It  was 
not  the  object  of  the  parties  to  give  the  mortgagee  additional  se- 
curity ;  and  to  interpret  it  in  that  sense  is  to  give  it  a  force  and  a 
meaning  never  contemplated  by  the  parties,  and  is,  in  effect,  mak- 
ing a  contract  for  them.  The  only  contract  which  they  made  was 
simply  this,  the  defendant  agreed  that  he  would  pay  the  mortgagor  s 
debt.  The  promisee  alone  had  the  legal  and  equitable  interest. 
It  follows  that  he  alone  can  enforce  it,  unless  he  imparts  that  right 
to  others.  That  he  may  sue  will  not  be  disputed.  If  the  mort- 
gagee has  that  right  by  force  of  the  contract  then  two  persons 
wholly  independent  of  each  other  have  an  equal  right.  If  either 
may  sue  both  may,  and  a  suit  by  one  will  not  abate  or  bar  a  suit 
by  the  other ;  and  a  discbarge  by  one  for  any  cause  short  of  a  ful- 
filment will  not  discharge  the  contract.  Thus  the  promisor  may  be 
harassed  with  two  suits  at  the  same  time  on  the  same  contract ; 
and  if  he  would  compromise  with  the  promisee  he  must  obtain  the 
consect  of  a  stranger.  If  this  is  the  law  it  is  an  anomaly,  for 
another  instance  of  the  kind  is  hardly  to  be  found  in  the  whole 
range  of  jurisprudence.  We  are  aware  that  there  arc  decisions 
from  courts  of  the  highest  authority,  and  whose  opinions  are  enti- 
tled to  the  highest  respect,  which  hold  that  the  creditor  may  sue  on 
such  contracts;  perhaps  it  is  not  too  much  to  say  that,  the  prevail- 
ing current  of  authority  in  this  country  is  in  that  direction;  but 
believing  as  we  do  that  they  are  not  founded  in  good  reason  or 
sound  policy  we  cannot  accept  them  as  law.  The  question  is  an 
open  one  in  this  state,  and  principle  rather  than  precedent  not 
founded  in  principle  should  determine  it. 
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We  cannot  undertake  to  examine  in  detail  the  cases  alltfded  to; 
we  can  only  refer  in  a  general  way  to  the  reasoning  by  which  they 
are  supported.  It  is  interesting  to  note  the  various  grounds  on 
which  they  'stand,  some  of  which  are  not  only  weak  in  themselves, 
but  fail  to  strengthen  the  others.  It  is  an  argument  of  no  little 
weight  against  the  correctness  of  decisions  which  seem  to  require 
disconnected  and  inharmonious  reasons  to  sustain  them. 

Some  of  the  cases  seem  to  proceed  ''  upon  the  principle  that  if 
one  person  makes  a  promise  to  another,  for  the  benefit  of  a  third 
person,  that  third  person  may  maintain  an  action  on  the  promise ;" 
and  that  without  regard  to  the  question  whether  the  benefit  to  a 
third  person  was  the  principal  thing  intended  or  was  a  mere  inci- 
dent :  Lawrence  v.  Fox^  20  N.  Y.  268 ;  Burr  v.  Beers,  24  Id. 
178 ;  Thorp  v.  Keokuk  Coal  Co.,  48  Id.  253;  Davis  v.  Calloway, 
30  Ind.  112. 

In  cases  of  this  class  the  reasoning  is  not  uniform.  In  some,  it 
is  suggested  that  from  the  express  promise  to  the  promisee  the  law 
implies  a  promise  to  the  third  person.  In  others  the  principle  of 
agency  is  invoked,  and  the  mortgagor  in  making  the  contract  is 
treated  as  the  agent  of  the  mortgagee.  The  difficulty  with  this 
last  position  is  that  it  is  contrary  to  the  facts. 

In  Urqiikart  v.  Brayton,  12  B.  I.  169,  Durfbe,  C.  J.,  holds 
the  defendant  liable  to  a  third  person  on  the  ground  of  a  novation, 
while  Potter,  J.,  in  the  same  case  places  the  liability  on  the 
ground  of  money  had  and  received. 

There  seem  to  be  several  difficulties  in  treating  it  as  a  novation ; 
Ist,  it  changes  the  nature  of  the  contract;  2d,  it  requires  a  third 
party  and  here  are  but  two ;  and  3d,  an  essential  element  of  a 
novation  is  wanting,  the  discharge  of  the  original  debtor. 

In  other  cases  the  transaction  is  treated  as  a  sale  of  the  land, 
irrespective  of  the  mortgage,  and  a  retention  by  the  purchaser  of 
a  portion  of  the  purchase- money  to  be  paid  to  the  mortgagee: 
JToff^s  Appeal^  24  Penn.  St.  200  ;  Urquhart  v.  Brayton,  supra", 
Blyer  v.  Monholland,  2  Sandf.  Ch.  478. 

When  the  circumstances  will  warrant  that  view  of  the  facts 
there  is  no  difficulty.  In  such  cases  the  debtor  actually  places  or 
leaves  the  money  in  the  hands  of  the  promisor  to  be  paid  to  the 
creditor,  and  the  action  for  money  had  and  received  may  be  main- 
tained not  on  a  promise  to  the  debtor,  but  on  an  implied  promise 
to  the  creditor. 


612  HBECH  V.  BNSION. 

Other  cases,  and  this  class  inclades  a  large  number,  resort  to 
the  doctrine  of  suretyship;  Blyer  v.  Manholland^  »vpra;  OurtiM 
▼.  Tjfler,  9  Paige  432 ;  King  r.  WkUely,  10  Id.  465 ;  BiMaell  t. 
Bugbee,  7  Reporter  550 ;  OrwoeU  y.  Ourrie,  27  N.  J.  £q.  152. 

We  agree  that  that  ground  would  be  tenable  in  equity,  at  least 
if  that  was  the  real  contract  between  the  parties ;  that  is,  if  the 
parties  really  intended  by  the  transaction  to  furnish  additional 
security  to  the  creditor.  If  not,  it  seems  to  us  diflScult  to  support 
the  decisions  upon  that  ground.  In  order  to  do  so  the  court  must 
assume,  without  reason  and  contrary  to  the  fact,  that  such  was  the 
object  and  purpose  of  the  contract.  We  have  already  endeaTored 
to  show  that  it  was  not.  Let  us  examine  the  subject  a  little  further. 
There  is  no  express  contract  of  suretyship.  Whatever  element  of 
suretyship  there  is  results  by  operation  of  law  from  the  position  in 
which  the  parties  place  themselves.  The  defendant  agreed  with 
the  debtor  that  he  would  pay  the  debt.  As  between  themselves  he 
thereby  became  the  principal  debtor.  The  original  debtor  not 
being  discharged  he  was  also  liable  to  the  creditor.  If  compelled 
to  pay  he  was  a  surety  only  in  this,  that  he  had  a  right  to  call  on 
the  defendant  to  indemnify  him.  But  all  this  did  not  affect  the 
creditor  and  he  is  not  a  party  to  it.  What  interest  has  he  in  the 
transaction  ?  and  in  what  consists  his  equity  ?  To  make  that  rela- 
tionship available  to  him  it  is  necessary  not  only  to  bring  him  into 
contract  relations  with  the  other  parties,  but  also  to  reverse  the 
positions  of  the  principal  and  surety  and  make  the  purchaser  the 
surety  instead  of  the  principal.  Upon  what  principle  can  that  be 
done  ?     By  what  process  of  reasoning  can  it  be  vindicated  ? 

Again,  there  is  no  implication  of  suretyship  as  between  the 
creditor  and  the  other  parties,  as  no  such  implication  is  necessaiy 
in  order  to  give  full  effect  to  the  intentioa  of  the  parties. 

We  come  now  to  a  class  of  cases  which  constitute  an  important 
exception  to  the  rule  we  are  considering,  that  suits  must  be  brought 
by  the  party  making  the  contract  and  from  whom  the  consideration 
moved.  We  refer  to  those  cases  in  which  the  parties  confessedly 
contracted  for  the  benefit  of  third  persons,  not  incidentally  but  as 
the  principal  object  Some  of  the  cases  cited  by  the  plaintifb  are 
cases  of  this  description  and  are  not  applicable  to  the  case  at  bar. 
There  may  be  cases,  however,  in  which  this  principle  is  invoked  to 
sustain  actions  by  the  mortgagee  against  the  purchaser  of  the  equity 
of  redemption. 


MEECH  V.  ENSIGN.  613 

The  principle  itself  is  best  illustrated  by  a  brief  reference  to  a 
few  of  the  leading  cases.  In  Dutton  v.  Pool^  1  Ventris  318,  the 
defendant  promised  the  father  to  pay  the  daughter  a  sum  of 
money  as  a  marriage  portion.  It  was  held  that  the  daughter 
might  sue  on  the  promise.  The  relation  of  the  father  to  the 
daughter  and  his  obligation  to  give  her  a  marriage  portion  seem 
to  be  adopted  as  a  substitute  for  privity  of  contract.  Some  of 
the  decisions  in  the  state  of  New  York  have  taken  a  similar  view, 
and  treat  the  obligation  of  the  mortgagor  to  the  mortgagee  as  a 
^^  substitute  for  privity,"  or  "  privity  by  substitution,"  to  connect 
the  mortgagee  with  the  contract :  Vroom  v.  Turner^  69  N.  Y. 
280,  and  cases  cited.  Dutton  v.  PooU  in  modern  times  in  this 
country,  would  be  upheld  on  the  ground  that  the  promise  was 
intended  for  the  benefit  of  the  daughter  as  its  object.  In  FeUon 
y.  Dickinson^  10  Mass.  287,  the  defendant  promised  the  father  of 
a  minor  son  to  pay  the  son  a  sum  of  money  for  his  services. 
After  performing  the  services  it  was  held  that  the  son  might 
maintain  an  action  in  his  own  name. 

In  Farley  v.  Cleveland,  4  Cow.  432  (same  case  in  error  9  Cow. 
639),  the  defendant  bought  hay  of  the  debtor,  in  consideration  of 
which  he  promised  to  pay  the  debt  due  the  plaintiff.  The  plain- 
tiff maintained  a  suit  in  his  own  name. 

In  Hendrick  v.  Lindsay,  93  U.  S.  143,  the  defendant  promised 
A.  that  if  he  would  sign  a  bail-bond  he  would  give  him  a  bond  of 
indemnity.  A.  and  B.  signed  the  bail-bond,  and  it  was  held  that 
they  could  jointly  maintain  an  action  on  the  promise.  In  these 
cases  there  is  no  difficulty  in  discovering  an  intention  to  benefit 
the  third  person.  And  yet  this  exception  seems  not  now  to  be 
recognised  in  England :   Tweddle  v.  AtkinBon,  1  B.  &  S.  393. 

Even  in  Massachusetts  the  tendency  is  to  narrow  the  exception 
and  adhere  more  rigidly  to  the  rule:  Exchange  Bank  v.  Micey 
107  Mass.  39. 

It  seems  to  us  that  the  exception  to  the  rule  is  a  reasonable 
one,  and  should  prevail. 

The  question  then  recurs,  is  the  case  at  bar  within  the  excep- 
tion ? 

We  have  already  expressed  our  views  as  to  the  nature  of  the 
contract  and  the  real  interest  of  the  parties.  If  we  are  right  it 
is  clear  that  the  question  must  be  answered  in  the  negative. 
That  the  incidental  advantage  to  the  creditor  (if  it  is  an  advantage 
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to  have  his  debt  paid  by  one  man  rather  than  another)^  is  not  sach 
a  benefit  a^  the  exception  contemplates,  is  apparent  from  a  consid- 
eration of  the  possible  and  even  probable  conseqaences  of  holding 
it  to  be  so.  The  case  before  as  affords  a  good  illustration.  The 
debtor  is  insolvent,  and  the  property  mortgaged  has  largely 
depreciated,  so  that  it  fails  to  pay  the  debt.  Now  if  the  plain- 
tiffs may  recover  the  balance  of  the  defendant,  they  have  a 
security  for  their  debt  which  they  did  not  originally  have,  which 
they  never  contracted  for,  and  which  the  contracting  parties  did 
not  intend  that  they  should  have.  It  in  effect  makes  him  the 
absolute  guarantor  of  the  debt. 

Whatever  doubt  may  have  existed  as  to  the  state  of  the  law  in 
New  York  on  this  subject  it  seems  to  be  set  at  rest,  for  the  present 
at  least,  by  recent  decisions. 

In  GarnBey  v.  Royers,  47  N.  Y.  283,  which  was  an  action  like 
this,  the  court  says,  Rapallo,  J. :  ^^  I  do  not  understand  that  the 
case  of  Lawrence  v.  Fox,  20  N.  Y.  288,  has  gone  so  far  as  to  hold 
that  every  promise  made  by  one  person  to  another,  from  the  per- 
formance of  which  a  third  would  derive  a  benefit,  gives  a  right  of 
action  to  such  third  party,  he  being  neither  privy  to  the  contract 
nor  the  consideration.  To  entitle  him  to  an  action  the  contract 
must  have  been  made  for  his  benefit.  He  must  be  the  person 
intended  to  be  benefited.'*  Again,  '^  If  such  a  contract  could  be 
enforced  by  the  creditor,  who  would  be  incidentally  benefited  by 
its  performance,  every  agreement  by  which  one  party  should 
agree  with  another,  for  a  consideration  moving  from  him,  to 
become  security  for  him  to  his  creditors  or  to  advance  money  to 
pay  his  debts,  could  be  enforced  by  the  parties  whose  claims  are 
thus  to  be  secured  or  paid.  I  do  not  understand  any  case  to  have 
gone  this  length." 

The  case  of  Merrill  v.  Chreen,  55  N.  Y.  270,  was  this :  Roberts 
and  Green  were  partners.  They  dissolved  and  Green  and  one 
Nichols  executed  a  bond  to  Roberts,  conditioned  that  Green 
should  pay  all  the  partnership  debts.  In  a  suit  on  the  bond  by  a 
creditor  it  was  held  that  creditors  could  not  sue.  Grover,  J., 
says :  ^'  Green  was  liable  with  Roberts  for  the  payment  of  the 
firm  debts.  He  agreed  with  Roberts  upon  a  valid  consideration 
to  assume  the  payment  of  the  whole  of  the  debts,  and  Nichols 
undertook  that  he  should  perform  this  contract.  This  was  no  agree- 
ment made  by  Green  and  Nichols  with  the  creditors  or  for  their 
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benefit,  bat  one  with  Roberts  to  exonerate  him  from  his  liability 
for  the  debts  of  the  firm,  payment  of  which  Green  was  to  make, 
and  in  case  of  his  default  such  payment  to  be  made  by  Nichols. 
All  the  liability  incurred  by  either  was  upon  the  bond,  and  this 
was  to  the  obligees  only.'* 

The  case  of  Vroom  v.  Turner,  69  N.  Y.  288,  was  also  the  case 
of  a  mortgage.  Allen,  J.,  says :  ^'  To  give  a  third  party  who 
may  derive  a  benefit  from  the  performance  of  the  promise  an 
action  there  must  be  first  an  intent  by  the  promisor  to  secure 
some  benefit  to  the  third  party,  and  second,  some  privity  between 
the  two,  the  promisee  and  the  party  to  be  benefited." 

In  Simoon  v.  Brown,  68  N.  Y.  361,  the  court  says :  "  But  it  is 
not  every  promise  made  by  one  to  another,  from  the  performance 
of  which  a  benefit  may  accrue  to  a  third  person,  which  gives  a 
right  of  action  to  such  third  person,  he  being  neither  privy  to  the 
contract  nor  to  the  consideration.  The  contract  must  have  been 
made  for  his  benefit  as  its  object,  and  he  must  be  the  party 
intended  to  be  benefited." 

We  advise  the  Superior  Court  to  render  judgment  for  the 
defendant. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME    COURT   OF    TUE    UNITED    STATES.^ 

COURT  OF  ERRORS  AND  APPEALS  OF  NEW  JERSEY.* 

SUPREME  COURT  OF  OHIO.* 

SUPREME   COURT   OF  PENNSYLVANIA.* 

SUPREME  CO  CRT  OF  WISCONSIN.* 

Attachment.    See  Conflict  of  Laws, 

Conflict  of  Laics — Order  in  one  State  on  Coi-poration  in  Another. — 
An  order  made  by  force  of  the  New  York  code,  upon  a  debtor  of  a' 
defendant  in  a  judgment,  to  pay  the  debt  due  to  the  plaintiflF  in  the 
judgment,  in  part  satisfaction  thereof,  will  be  held  to  be  conclusively 

'  Prepared  expressly  for  tlie  American  Law  Register,  from  the  orij^inal  opiaions 
filed  during;  Oct.  Term  1881.     The  cases  will  probably  appear  in  14  or  15  Otto. 
«  From  Hon.  Jobn  H.  Stcwnrt,  Reporter ;  to  appear  in  35  N.  J.  Eq.  Reports. 
»  From  E.  L.  DeWitt,  Esq.,  Reporter;  to  appear  in  37  or  38  Ohio  St.  Reports. 

*  Froih  Hon.  A.  Wilc^on  Norris,  Reporter  ;  io  appear  in  95  Penn.  St.  Reports. 

•  From  Hon.  0.  M.  Conovcr,  Reporter ;  to  appear  in  54  Wisconsin  Reports. 
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bindiDg  in  New  Jeney:  EHzab^hiown  Sav»  hu.  r.  Cferher,  35  N. 
J.  £q. 

Aad  if  the  debt  bo  ordered  to  be  paid  were  in  the  custody  of  the 
Coart  of  Cbancery,  snch  foreign  order  of  judgment  would  lay  in  itself 
a  ground  for  a  bill  seeking  such  money  :  Id. 

hut  where  such  moneys  were  in  the  hands  of  a  corporation  of  New 
Jersey,  and  it  appeared  that  such  corporation  was  not  cited  in  the  pro- 
ceeding in  New  York,  and  did  not  appear  therein  such  foreign  order 
requiring  it  to  pay  said  moneys  is  void  :    Id. 

Query — Whether  moneys  can  be  attached  in  a  foreign  state  in  the 
hands  of  a  litigant  in  the  courts  of  New  Jersey  when  the  time  for 
pleading,  on  the  part  of  such  litigant,  has  expired  :   Id. 

Attornst. 

Disbarring — For  tohat  Offences. — An  attorney  can  only  be  disbarred 
for  misconduct  in  his  professional  capacity  or  respecting  his  professional 
character:    Ex  parte  Steinman  and  Hensel^  95  Penn.  St. 

Although  there  may  be  cases  of  misconduct  not  strictly  professional 
which  would  clearly  show  a  person  to  be  unfit  to  be  an  attorney,  as 
thefl,  forgery  or  perjury,  yet  even  for  such  an  offence  he  cannot  be 
summarily  disbarred,  without  a  formal  indictment,  trial  and  convie- 
tion ;   Id. 

Courts  have  jurisdiction  and  power  upon  their  own  motion,  without 
formal  complaint  or  petition,  in  a  proper  case,  to  strike  the  name  of  an 
attorney  from  the  roll  provided  he  has  had  reasonable  notice  and  an 
opportunity  to  be  heard  :   /(/. 

The  office  of  an  attorney  is  his  property,  and  he  cannot  be  deprived 
of  it  unless  by  the  judgment  of  his  peers  and  the  law  of  the  land.  To 
deprive  him  of  it  summarily  for  the  publication  of  a  libel  on  a  man  in 
a  public  capacity,  or  where  the  matter  was  proper  for  public  investiga- 
tion, would  be  unconstitutional :  Id. 

A  libel  of  the  court,  to  amount  to  a  breach  of  professional  duty,  must 
have  been  designed  to  acquire  an  influence  over  the  judge  in  the  ezer- 
else  of  his  judicial  functions  by  the  instrumentality  of  popular  preju- 
dice:  Id, 

Bailment. 

Lien  of  Workman. — It  cannot  be  doubted  that  a  lien  is  given  by  the 
common  law  to  a  tradesman  or  artisan  who,  in  the  course  of  his  trade 
or  occupation  receives  personal  property  upon  which  he  best-ows  labor, 
&c.,  and  his  right  to  a  lien  on  the  property  is  equally  good  whether 
there  be  an  agreement  for  a  stipulated  price  or  only  an  implied  contract 
to  pay  a  reasonable  compensation  :   Hensd  v.  Nolle,  95  Penn.  St. 

It  is  equally  clear  on  principle  as  well  as  authority  that  where  there 
is  an  entire  contract  for  making  or  repairing  several  articles  for  a  gross 
sum,  the  tradesman  has  a  lien  on  any  one  or  more  of  the  articles  in  his* 
possession,  not  only  for  their  proportionate  part  of  the  sum  agreed  upon 
for  repairing  the  whole,  but  for  such  amount  as  he  may  be  entitled  to 
for  labor,  &o.,  bestowed  upon  all  the  articles  embraced  in  the  contract : 
Id. 

Bill  of  Rkyiew. 
Not  Granted  by  Court  of  Appeal, — Where  the  Court  of  Erron  and 
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Appeik  has  rendered  a  decree  after  hearing  on  the  merita,  and  the 
decree  has  been  entered  in  the  minutes  in  accordance  with  the  views 
of  the  court,  and  the  record  has  been  regularly  remitted  to  the  court 
below,  it  has  no  further  jurisdiction  of  the  case,  and  therefore  will  not 
entertain  an  application  for  leave  to  file  a  bill  of  review.  Such  applica- 
tion is  to  be  made  to  the  Court  of  Chancery  :  Putnam  v.  Clarkj  35 
a.  J.  £q. 

Building  Association.     See  Corporations, 

Conflict  of  Laws. 

Attachment — Receiver — Rolling  Stock  of  Railroad. — In  a  suit  in 
chancery,  pending  in  a  Kentucky  court,  wherein  the  trustees  of  an 
insolvent  railroad  corporation  sought  to  enforce  their  rights  under  cer- 
tain mortgages  of  the  road  and  its  equipment,  the  conditions  of  which 
had  been  broken,  an  opplication  was  made  for  the  appointment  of  a 
receiver  to  take  charge  of  and  operate  the  road.  Pending  this  applica- 
tion, certain  rolling  stock  covered  by  the  mortgages  was  temporarily  in 
Ohio,  and  while  there  was  seized  in  attachment  by  an  unsecured 
Kentucky  creditor.  The  entire  property  was  insufficient  to  pay  the 
debts  secured  by  the  mortgages,  or  to  earn  income  to  pay  the  inter- 
est. The  order  of  the  court  appointing  a  receiver,  made  subsequent 
to  the  seizure  in  attachment,  oraered  him  to  take  possession  of  all  the 
property,  including  that  seized,  and  authorized  him  to  sue  in  his  own 
name  as  such  receiver,  whenever  necessary  to  perform  his  duties. 
ffeld,  that  the  mortgages  covered  the  rolling  stock,  though  tempo- 
rarily in  Ohio,  and  the  receiver  might,  under  the  comity  between  states, 
by  an  action  brou:;ht  in  that  state  in  his  own  name,  assert  his  right 
to  the  possession  thereof,  where  such  right  is  not  in  conflict  with  the 
rights  of  the  citizens  of  the  latter  state,  nor  against  the  policy  of  our 
laws :    Merchant's  Kat.  Bank  v.  McLt'od,  37  or  88  Ohio  St. 

Constitutional  Law 

Statute — Fuilnre  of  Title  to  Indicate  Contents. — An  entire  Act  of  As- 
sembly is  not  necessarily  unconstitutional  because  the  title  fails  to  give 
notice  of  some  particular  matter  contained  therein.  The  rule  has  been 
to  sustain  that  portion  of  which  the  title  gives  notice :  Dewhurst  v. 
Citif  of  Allegheny^  95  Penu.  St. 

Corporations.     See  Insurance. 

Corporations  de  facto — Liability  of  Stockholders  to  Creditors. — 
"Where  a  corporation  de  facto /\i\  a  proceeding  in  quo  warranto,  has* 
been  ousted  fr«>m  the  franchise  of  being  a  corporation,  such  ouster  is  no 
defence  to  a  suit  by  a  creditor  against  stockholders  to  enforce  payment 
of  their  stock  subscriptions.  Gnff  y.  Fltsher,  iiS  Ohio  St.  115,453, 
approved  and  followed  :  Roicland  v.  Mtader  Furniture  Co.,  37  or  38 
Ohio  St. 

Corporations  de  facto  and  de  jure  stand  on  the  same  footing  as 
respects  their  liability  to  creditors;  and  the  liability  of  the  stock- 
holders of  the  former,  whether  arising  by  statute  or  on  stock  subscrip- 
tion, may  be  enforced  for  the  benefit  of  creditors,  the  same  as  the 
liability  of  the  latter  :  Id. 
Vol.  XXX.— 78 
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Director — Agreement  far  Repayment  of  Mortgage, — A  director  of  a 
baildiog  association,  who  gave  to  the  associatioD  an  ordinarj  bond  aod 
mortgage  for  a  loan,  cannot  set  ap  as  a  defence  to  its  forccioaare  that 
bj  a  secret  parol  agreement  between  him  and  the  other  directors  the 
loan  was  to  be  and  had  been  repaid  and  the  mortgage  satisfied  by  his 
shares  of  stock  in  the  association  having  been  fullj  paid  up  after  the 
loan  was  made:  Pangbom  t.  Citizens*  BuihHng  AssocicUion,  35 
N.  J.  £q. 

Acts  beyond  Corporate  PotoetM — Who  can  take  Advantage  of — 
Wharf, — The  fact  tliat  the  nse  of  a  wharf  by  a  railroad  company  as  a 
public  wharf  is  ^dJtra  vires  is  no  ground  for  an  injunction  at  the  suit  of 
one  whose  only  interest  is  that  as  lessee  of  an  adjoining  public  wharf 
he  will  be  injured  by  the  competition  in  business:  Kew  Orleans  M.  d: 
T.  Railroad  Co,  v.  EUerman,  S.  C.  U.  S.,  Oct.  Term  1881. 

Contract  to  Purchase  Stock  from  Stockholder. — An  executory 
agreement  between  a  manufacturing  corporation  and  one  of  its  stock- 
holders, for  the  purchase  of  the  stock  of  such  corporation,  by  the 
former  from  the  latter,  cannot  be  enforced  either  by  action  for  specific 
performance  or  for  damages :  CoppinY,  Ghreenlees  d;  Raicsom  Co.y  37  or 
38  Ohio  St. 

Costs.    See  Judgment. 

Criminal  Law. 

Juror — Previous  Opinion, — A  person  summoned  ss  a  juror  who 
statoB  upon  his  t^otV  dire  that  he  has  formed  or  expressed  an  opinion, 
touching  the  guilt  or  innocence  of  the  accused  is  jyrima  facie  incompe- 
tent, and  such  prima  facie  incompetency  is  not  removed  until  it  has 
been  made  to  appear  that  such  opinion  was  formed  from  reading  mere 
newspaper  statements,  communications,  comments  or  reports,  or  upon 
rumor  or  hearsay,  and  not  upon  conversations  with  witnesses  of  the 
transactions,  or  reading  reports  of  their  testimony,  or  hearing  them 
testify,  and  that,  notwithstanding  such  previously  formed  or  expressed 
opinion,  the  juror  is  able  to  render  an  impartial  verdict  upon  the  law 
and  the  evidence  :   McHugh  v.  State,  37  or  38  Ohio  St. 

Frazier  v.  State,  23  Ohio  St.  551,  followed  and  approved  :   Id. 

Damaoss.     See  Patent. 
Equity.    See  Tax. 

Errors  and  Appeals. 

Interlocutory  Orders — Master's  Report — Failure  to  File  Exceptions. 
— An  appeal  from  a  final  decree  brings  before  the  appellate  court  all 
interlocutory  orders  or  decrees  involving  the  merits :  Clair  v.  Terhune^ 
35  N.  J.  Eq 

On  appeal  from  the  final  decree,  the  appellate  court  will  decide 
whether  a  decree  of  reference,  prescribing  the  limits  of  the  accounting, 
be  right.  But  items  clearly  within  the  limits  of  the  reference,  not 
allowed  by  the  master,  where  exceptions  to  the  report  have  not  been 
filed,  will  not  be  considered  :   Id. 

Action  for  Penalty  Imposed  by  Ordinance —  Quasi  Criminal  Pro- 
ceeding.— When  a  city  or  village  ordinance  prohibits  that  which  is  a 
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crime  or  misdemeanor  and  punishable  at  common  law  or  bj  8t»itute,  and 
prescribes  a  penalty  for  its  Tiolation  by  fine,  with  imprisonment  on 
dcfaalt  of  payment,  the  action  to  recover  such  penalty  is  qiuisi  criminal, 
and  cannot  be  broujrht  to  this  court  on  the  plaintitf 's  appeal :  iV««- 
dent,  etc.,  of  (he  ViUage  of  PlatUcille  v.  McKernan,  54  Wis. 

Evidence. 

Medical  Bfjohs, — Portions  of  medical  books  cannot  be  read  to  the 
jury  as  evidence,  although  such  books  have  been  shown  by  expert 
testimony  to  be  "  standard  works  in  the  medical  profession ;"  Stilling 
V.  Town  ipf  Thorp,  54  Wis. 

Execution.     See  Injunction. 

SIterfff's  Sa!e^  Title  of  Pur  chaser, —The  sheriff  sells  only  the  title 
of  the  defendant  in  on  execution,  and  the  real  owner  besides  trespass 
against  the  sheriff  inny  maintain  replevin  or  trover  against  his  vendee: 
Reicheiilmch  v.  McKfniy  95  Penn.  St.. 

In  the  case  of  a  pawn  or  pledge  there  is  a  special  property  in  the 
pawnee.  It  is  liable  to  be  sold  on  an  execution  against  the  pawnor  but 
subject  to  the  rights  and  interests  of  the  pawnee :    Jd. 

The  takitig  of  the  j)ri)pcrty  out  of  the  possession  of  the  pawnee  by  a 
sheriff's  sale  does  not  divest  his  property,  is  in  no  sense  a  relinquish- 
ment of  his  lien,  and  a  bona  fide  purchaser  from  the  sheriff's  vendee 
takes  it  subject  to  said  lien  :    Jd, 

Executors  and  Administrators. 

Deposit  in  Bank — Loss. — Where  an  administrator  deposits  id  his 
own  individual  name  funds  of  the  estate,  in  a  bank  which  fails  while 
holding  such  deposit,  the  loss  is  his  own,  and  not  that  of  the  estate; 
and  this  though  he  has  no  other  funds  in  such  bank,  and  informs  its 
officers,  at  the  time  of  making  the  deposit,  that  the  funds  are  held  by 
him  in  trust.  A  remark  by  Paine,  J.,  in  School  District  v.  Zink,  25 
^Vi.s.  OHG,  so  far  us  inconsistent  with  this  view,  overruled :  Willianis  v. 
Williams,  54  Wis. 

Frauds,  Statute  op. 

Written  Kvgotiatious — Failure  to  Execute  Formal  Agreement.-^' 
"Where,  in  cases  within  the  Statute  of  Frauds,  the  negotiations  have 
been  conducted  in  writing,  if  there  has  been  a  final  agreement  between 
the  parties,  the  terni.s  of  which  arc  evidenced  in  a  manner  to  satisfy  the 
statute,  the  agreement  will  be  binding,  although  the  parties  may  have 
declared  that  the  writing  i.s  to  serve  only  as  instructions  for  a  formal 
agreement,  to  be  prepared  and  signed.  As  soon  as  the  fact  is  estab- 
lished of  the  final  mutual  assent  of  the  parties  to  certain  terms,  and 
those  terms  are  evidenced  by  any  writing  signed  by  the  party  to  be 
charged  or  his  lawfully  authorized  agent,  there  exist  all  the  materials 
which  the  court  retjuires  to  make  a  legally  binding  contract :  Wharton 
V.  Stoutenburgh,  o5  N.  J.  Eq. 

Husband  and  W^ife. 

Joint  Gnntraet  to  S'fpport  Third  Person. — Where  a  certain  sum  of 
money  was  pai«l  to  a  husband  and  wife,  and  in  consideration  thereof 
they  covenanted  to  support  and  maintain  one  X.  during  the  remainder 
of  her  natural  life.  JIM^  that  the  wife's  interest  in  the  sum  so  paid  is 
her  separate  estate,  and  she  is  liable  upon  the  covenant  as  well  as  her 
husband  '    Ilmnfhttin  v    Milburn.  .54  Wis. 
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Injunction. 

For&doture  Sale — Embarraued  Ttilt — Execution  againai  Forty  no! 
Holding  Title, — A  mortgagor  who  mortgages  an  embarrassed  title,  or 
whose  title  has  subsequeDtly  become  clouded,  cannot,  in  the  absence  of 
fraud,  have  the  foreclosure  proceedings  stayed  on  account  of  an  appre- 
hension that  the  mortgaged  premises  will  not  bring  full  value  at  a  fore- 
closure sale.  His  remedy  is  by  redemption  :  Am.  Dock  and  Imp.  Co. 
T.  Truttet9  of  Public  Schools,  85  N.  J.  £q. 

A  court  of  equity  will  ordinarily  not  interfere  to  enjoin  a  sale  of 
lands  under  an  execution  against  one  person,  the  title  to  which  is 
claimed  by  another,  for  the  reason  that  such  a  sale  will  not  prejudice 
the  rights  of  the  latter.  To  warrant  resort  to  the  restraining  power  of 
the  court,  the  case  must  present  some  recognised  ground  for  equitable 
relief — fraud  or  irreparable  injury  :    Jd. 

•        Insurance. 

Mitrepresentation — Temperate  HahiU — Occasional  Exceu. — ^An  ap- 
plication for  a  policy  contained  the  following  qurstion  :  "  Is  the  party 
of  temperate  habits?  Has  he  always  been  so?"  The  answer  was, 
^*  Yes."  In  a  suit  on  the  policy  the  company  proved  that  duriog  the 
year  previous  to  taking  the  policy  the  insured  had  been  once  treated  for 
delirium  tremens.  There  was  counter  evidence  as  to  his  temperate 
habits.  The  court  charged  that  if  the  habits  of  the  insured  in  the 
usual  ordinary  and  every  day  routine  of  his  life  were  temperate,  the 
representation  was  not  untrue  within  the  meaning  of  the  policy,  although 
he  might  have  had  an  attack  of  delirium  tremens  from  an  exceptional 
over  indulgence.  JSe/J,  not  te  be  error ;  Knickerbocker  Life  Ine.  Cb.  t. 
Foley,  S.  C.  U.  S.,  Oct.  Term  1881. 

Stipulation  against  other  Insurance — Effect  of  such  other  Insurance. 
— Where  there  are  two  policies  of  fire  insurance  on  the  same  property, 
each  containing  the  condition  that  if  the  assured  shall  have,  or  shall 
thereafter  make,  any  other  insurance  on  the  property,  without  the  con- 
sent of  the  company  written  thereon,  then  the  policy  shall  be  void,  the 
second  policy,  without  such  consent,  does  not  invalidate  the  first,  for  it 
never  efiiscted  an  insurance :  Jersey  Ciig  Ins.  Co.  v.  Nichol,  36  N.  J. 
Eq. 

Although  there  is  a  second  policy,  there  is  no  fraud  in  the  statement, 
in  proof  of  loss,  that  there  is  no  other  insurance,  if  the  second  policy 
was  never  valid  :  Id. 

Mutual  Benefit  Company — Corporation  not  for  Profit — Provisionfor 
Payment  of  Loss  to  other  Persons  than  Family  of  Insured  — A  cor- 
poration for  the  mutual  protection  and  relief  of  its  members,  and  for 
the  payment  of  stipulated  sums  to  the  family  or  heirs  of  deceased  mem- 
bers, belongs  to  the  class  of  corporations  formed  for  purposes  other  than 
for  profit:    Ohio  v.  Standard  Life  Association,  37  or  38  Ohio  St. 

A  certificate  of  membership  in  such  a  corporation  by  which  the  cor- 
poration in  consideration  of  the  payment  by  the  member  of  a  member- 
ship fee,  annual  dues  and  a  pro  rata  assessment  with  his  fellow  mem- 
bers to  pay  a  sum  of  money  to  the  family  or  heirs  of  a  deeeaaed 
member,  stipulates  to  pay  at  his  death  to  his  family  or  heirs  a  sum  of 
money,  graduated  by  the  number  of  members  in  his  class,  is  a  oontnet 
of  life  insuranoe  :  Id. 
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Such  a  contract  of  insuraDce  to  pay  in  case  of  a  member's  death  *'  to 
himself  or  as8i<;nees/'  "  to  his  estate/'  ''  to  his  executors  or  administra- 
tor/' or  to  uuy  person,  whether  a  relation  or  not,  who  is  not  of  his 
family  or  heirs,  is  against  public  policy,  and  void :   Id, 

Judgment. 

MandamM  Proceeding — Lot  Owner. — The  owner  of  a  city  lot,  not 
being  made  a  party  to  a  proceeding  by  mandamus  to  compel  the  oom- 
moD  council  of  the  city  to  levy  a  special  tax  or  assessment  thereon,  is 
not  bound  by  the  judgment  in  such  proceeding :  Rork  v.  Smith,  54 
Wis. 

Povoer  to  Change — Co9t$. — This  court  has  no  power  to  modify  its  own 
judgment  as  to  costs,  rendered  at  a  former  term,  as  by  changing  it 
from  a  judgment  against  the  plaintiff  (who  brought  the  suit  in  his 
official  capacity  upon  an  assignee's  bond)  to  a  judgment  against  the  per- 
son for  whose  benefit  the  suit  was  brought :  Boland  v.  Baisoti,  54  Wis. 

Juror.     See  Criminal  Law. 

Legacy.    See  Tax, 

Lien.     See  Bailment, 

Limitations,  Statute  op. 

What  Acknowledgment  sufficient  to  revive  Debt, — To  take  a  case 
out  of  the  operation  of  the  Statute  of  Limitations  it  is  not  essentially 
necessary  that  the  promise  to  pay  should  be  actual  or  express.  A 
clear,  distinct  and  unequivocal  acknowledgment  of  a  debt  is  sufficient. 
It  must  be  an  admission  consistent  with  a  promise  to  pay.  If  so  the 
law  will  imply  the  promi:»e  without  its  having  been  actually  made : 
Palmer  v.  Gillespie^  95  Penn.  St. 

There  must  be  no  uncertainty  as  to  the  particular  debt  It  must  be 
so  distinct  and  unambiguous  as  to  remove  hesitation  in  regard  to  the 
debtor's  meaning :   Jd, 

Mandamus.     See  Judgment. 

County  Treasurer — Taxes  Due  State. — Proceedings  by  mandamus, 
on  the  rehitiou  of  the  treasurer  of  state,  will  lie  to  compel  the  treasurer 
of  a  county  to  transfer  to  the  state  treasury  the  state's  proportion  of 
taxes  collected  by  such  county  treasurer:  Ohio  v.  Sfaley,  37  or  38 
Ohio  St. 

A  petition  for  a  writ  of  mandamus  in  such  case,  which  shows  the 
collection  of  such  taxes  by  the  county  treasurer,  is  not  defective  for 
want  of  an  averment  that  the  taxes  so  collected  remain  in  the  county 
treasury  subject  to  the  command  of  the  writ :  Id. 

Mortgage. 

Acceptance  of  Collateral — Effect  of. — The  giving  of  a  bond  as  col- 
lateral security  to  a  subsisting  bond  and  mortgage,  does  not,  per  se,  and 
in  the  absence  of  any  ancillary  agreement,  operate  as  a  suspension  of 
the  right  to  prosecute  such  bond  and  mortgage  :  Firemen's  Ins,  Co.  v. 
Wilkinson,  35  N.  J.  Eq. 
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A  snretj  of  the  mortgagor  will  not  be  released  by  the  mere  giTiog  of 

sach  eollateral  bond :   Id. 

• . 

Statutory  Right  of  Redemption— Sale  of  Property— Bill  to  Redeem 
when  too  Late, — After  the  statutory  period  for  redemption  of  property 
sold  under  foreclosure  proceedings  has  expired  without  any  offer  on  the 
part  of  defendant  to  redeem,  he  cannot  maintain  a  bill  to  redeem  on 
the  ground  that  in  decreeing  the  sale  of  the  property  the  court  failed 
to  secure  to  him  such  statutory  right  of  redemption  :  Burley  y.  /Via/, 
8.  C.  U.  8.,  Oct.  Term  1881. 

Municipal  Bonds. 

Bonds  of  Precincts — Suit  against  County — Jurisdiction  of  Federal 
Courts. — A  state  statute  authorized  precincts  of  counties  to  vote  for  the 
issue  of  bonds  in  aid  of  internal  improvement,  and  provided  that  upon 
such  vote  the  county  couimissioners  should  issue  special  bonds  for  such 
precinct  and  levy  a  special  tax  to  pay  the  interest  and  principal  thereof 
upon  the  property  within  the  bounds  of  such  precinct,  lleld^  that  suit 
upon  such  bonds  should  be  brought  against  the  county  and  not  against 
the  precinct.  Held  further^  that  it  was  no  defence  to  an  action  at  biw 
upon  such  bonds  in  a  federal  court  that  the  state  statute  had  provided 
a  remedy  by  mandamus :  Davenport  v.  County  of  Dodge,  S.  C.  U.  S., 
Oct.  Term  1881. 

Municipal  Corpobation. 

Liability  for  Injury  to  Property  in  Grading  Street. — A  municipal 
corporation  in  making  a  street  along  a  hillside  so  excavated  the  ground 
in  the  street  as  to  cause  the  land  above  to  slide  and  injure  the  lot  of  the 
plaintiff.  Held,  that  the  fact  that  the  phiiutiff's  lot  did  not  abut 
immediately  on  the  street  did  not  exempt  the  corporation  from  liability. 
Its  liability  did  not  depend  upon  the  ownership  of  the  injured  property, 
but  upon  the  extent  of  the  injury  of  which  its  removal  of  the  lateral 
support  of  the  hill  was  the  efficient  cause:  Keating  v.  City  of  Cin- 
cinnati, 37  or  38  Ohio  St. 

In  such  case  the  liability  extends  to  damages  to  buildings  as  well  as 
to  the  land  in  its  natural  state,  where  the  owner  is  not  chargeable  with 
negligence  in  makinp:  such  improvements,  and  such  damages  result 
from  want  of  due  skill  and  care  in  making  the  street :  Id, 

Negligence. 

Railroad — Trespasser — Injury  to  Child. — Except  at  public  cro6sin«!8, 
where  the  public  has  a  right  of  way,  a  railroad  company  has  the  exclu- 
sive right  to  its  track,  and  it  owes  no  duty  to  the  father  of  a  child  of 
tender  years  trespassing  thereon,  nor  to  the  child  itself:  Cauley  t. 
Pittsburgh,  Cincinnati  and  St,  Louis  Railway  Co.,  95  Penn.  St. 

Parents  who  permit  their  children  to  trespass  upon  a  railroad  track 
are  guilty  of  contributory  negligence,  and  the  fact  that  the  trespass  was 
without  the  knowledge  of  the  parents  is  not  material :  Id, 

Nuisance. 

Erection  in  Street — Liberty  Pole, — Any  unreasonable  obstruction  of 
a  highway  is  a  public  nuisance  for  which  an  indictment  will  lie.  It  is 
not,  however,  every  obstruction  in  the  highway  that  constitutes  a 
uuisance  per  §e.    When  it  is  not,  and  whether  a  particular  use  is  an 
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voreftsonable  use  nnd  a  nuisance,  is  &  question  of  fact  to  be  submitted 
to  a  jury  :    Clt^  of  Allegheny  v.  Zimmerman,  95  Penn.  St. 

The  ri«;ht  to  partially  obstruct  a  street  is  not  11  mi  ted  to  a  case  of 
strict  necessity ;  it  may  be  extended  to  purposes  of  convenience  or 
ornament  provided  it  does  not  unreasonably  interfere  with  public 
travel :    LI. 

The  erection  of  '*  liberty  poles"  is  a  custom  sanctioned  by  a  hundred 
years  and  interwoven  with  the  traditions,  memories  and  conceded  rights 
of  a  free  people,  and  unless  forbidden  by  the  authorities,  bus  been  con- 
sidered the  exercise  of  a  lawful  license  incident  to  citizenship  :  Id. 

If  it  had  been  a  uniform  custom  for  the  people  to  erect  such  poles  in 
the  streets  of  a  city  from  its  earliest  history,  under  the  implied  assent 
of  the  municipal  authorities,  and  if  the  one  in  question  was  carefully 
erected,  having  due  regard  to  the  material  of  which  it  was  formed,  and 
the  manner  in  which  it  was  secured,  so  that  a  careful  and  prudent  per- 
son would  have  apprehended  no  danger  therefrom,  it  was  not  a  nuisance 
per  Me  :    Id. 

Parent  and  Child.     See  Negligence. 

Patent. 

» 

Improvement — Infringement — Measure  of  Damages. — In  estimating 
tbe  profits  for  which  an  infringer  of  a  patented  improvement  to  a 
machine  is  liable,  the  principle  to  be  applied  is,  that  if  the  improve- 
ment is  required  to  adapt  the  machine  to  a  particular  use,  and  there  is 
no  other  way  open  to  the  public  of  supplying  the  demand  for  that  use, 
the  infringer  has,  by  his  infringement,  secured  the  advantage  of  a 
market  he  would  not  otherwise  have  had,  and  the  fruits  of  this  advan- 
tage, for  which  he  is  liable,  are  the  entire  profits  he  has  made  in  that 
market:    Goulds  Mnnuf  Co.  v.  Comng,  S.  C.  U.  S.,  Oct.  Term  1881. 

In  such  case  it  is  error  to  restrict  the  infrintrcr's  liability  to  such 
profits  as  were  realized  from  the  manufacture  of  the  patented  improve- 
ment as  distinguished  from  the  profits  realized  from  the  whole  machine 
as  improved:   Id. 

Railroad.     See  Negligence. 
Receiver.    See  Conflict  of  Laws. 

Slander. 

Damages — Effect  of  Evidence  as  to  Character. — In  an  action  of 
slander  the  court  charged  the  jury  to  consider  ^'  all  the  evidence  on 
both  sides  touching  the  moral  character  of  the  phiintifi*,"  but  did  not 
definitely  state  what  effect,  if  any,  such  character  should  have  in 
determining  the  amount  of  damages ;  and  it  refused  to  charge  that  in 
actions  for  slander  ^'  a  person  of  bad  character  is  not  entitled  to  the 
same  measure  of  damages  as  one  of  good  character  -,**  that  if  plaintiff's 
*'  general  character"  was  bad,  that  fact  must  be  considered  in  deter- 
mining the  damages ;  and  that  the  jury  were  at  liberty  to  find  only 
nominal  damages.  Held,  that  such  refusal  was  error :  Campbell  v. 
Campbell,  54  Wis. 

Specific  Performance.    See  Corporation. 

Parol  Contract — Part  Performance. — Where  the  negotiations  have 
been  conducted  by  parol,  or  are  partly  evidenced  by  writings  dalj 
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and  partlj  rest  in  pmrol,  and  Bpecific  performaDce  is  aoiigiii  m 
the  ground  of  part  performance,  the  terms  of  the  contract  must  appear 
clearly,  definitely  and  anequivocally.  Bat  it  is  sufficient  that  the  terms 
of  the  contract  be  made  oat  in  a  manner  satisfactory  to  the  court.  The 
fact  that  the  details  of  the  agreement  are  controverted  by  the  parties 
will  not  deter  the  court  from  ascertaining  what  the  terms  of  it  really 
were  and  giving  effect  to  the  agreement,  if  the  complainant  shows  him- 
self entitled  to  a  specific  performance,  by  a  part  performance,  which 
ahall  be  referable  only  to  a  part  execution  of  the  agreement:  Wkarto* 
T.  Stoutenbur^h,  35  N.  J.  Kq. 

Delivery  of  possession  by  a  vendor  or  lessor,  accepted  and  acted  upon 
by  the  vendee  or  lessee,  is  such  an  act  of  part  performance  by  the 
former  as  to  take  the  contract  out  of  the  Statute  of  Frauds,  and  to 
justify  a  decree  of  specific  performance  against  the  latter :   Ji/. 

Courts  of  equity  will  refuse  to  exercise  jurisdiction  by  way  of  specific 
performance  in  a  class  of  special  and  exceptional  contracts,  where  the 
terms  and  provisions  are  such  that  the  court  could  not  carry  its  decree 
into  effect  without  exercising  some  personal  supervision  and  oversight 
over  the  work  to  be  done,  extending  over  a  considerable  period  of  time, 
such  as  agreements  to  repair  or  build,  to  construct  works,  build  or  carry 
on  railways,  mines,  and  the  like.  A  contract  for  a  lease  of  mines,  to 
be  worked  in  a  specified  manner,  is  not  within  this  principle.  The  court, 
in  such  cases,  can  grant  relief  at  once  by  a  decree  that  the  lease  be  exe- 
cuted, leaving  the  complainant  to  his  legal  remedy  thereafter  for 
breaches  of  the  covenants  contained  in  it :   Id. 

Statute.    See  Comtitutional  Law, 

SURXTT.     See  MoHgage. 
Tax. 

Legaeg  Tax — Property  in  Remainder. — Under  the  provisions  of  the 
Act  of  Congress  of  July  llth  1870,  repealing  the  legacy  tax,  personal 
property  bequeathed  to  remaindermen  after  a  life  estate  to  testator's 
widow^  prior  to  the  passage  of  the  act,  but  not  vesting  in  possession 
through  the  death  of  the  life-tenant  until  after  the  passage  of  the  act, 
is  not  liable  to  the  tax :  Maion  v.  Sargent,  S.  C.  U.  S.,  Oct.  Tem 
1881. 

Ciaim  for  Deduction —  When  Demand  of  not  Neceuary — Relief  in 
Equity. — Whero  it  is  reasonably  certain,  from  the  previous  action  and 
the  declared  intention  of  a  tax-collector,  that  a  demand  for  a  reduction 
based  upon  a  certain  construction  of  a  statute  will  be  refused,  such 
demand  is  not  essential  to  enable  the  tax-payer  to  maintain  a  bill  for 
relief  against  the  collection  of  the  tax  without  allowing  the  appeal : 
EiU  V.  Nat.  Albany  Exch.  Bank,  S.  C.  U.  S.,  Oct.  Term  1831. 

TxNDUt.     See  Ta<». 
Whart.     See  Corporatunu 
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THE  RIGHT  TO  COUNSEL  IN  A  CRIMINAL  CASE. 

The  sixth  amendment  to  the  Constitution  of  the  United  States 
provides,  among  other  things,  that  ''  in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  *  *  *  and  to  have  the  assistance  of  counsel 
for  his  defence." 

The  ninth  section  of  the  first  article  of  the  Constitution  of 
Pennsylvania  declares  that  ^^  in  all  criminal  prosecutions  the 
accused  hath  a  right  to  be  heard  by  himself  and  his  counsel." 
Provisions  identical  in  language  or  in  substance  with  one  or  the 
other  of  these  quotations  are  to  be  found  in  the  Constitution  of 
every  state  in  the  Union,  with  the  exception  of  Virginia. 

It  is  our  purpose  to  examine  this  right,  to  trace  the  history  of 
its  establishment,  and  define  its  boundaries.  The  subject  is  one 
of  unusual  interest,  and  appeals  not  only  to  the  professional  man 
but  to  every  intelligent  layman  who  values  his  rights  as  a  citizen 
and  seeks  to  fullv  understand  them.  The  claim  of  Guiteau, 
recently  on  trial  for  the  murder  of  President  Garfield,  though 
represented  by  counsel,  to  act  as  his  own  counsel,  and  his  extra- 
ordinary behavior  in  the  assertion  and  exercise  of  his  right, 
awakened  a  wide  spread  public  interest  in  the  topic  and  led  to 
many  inquiries  concerning  it.     It  is  not  too  late  to  discuss  it. 
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The  rale,  briefly  stated,  is  as  follows :  At  common  law,  in  all 
cases,  whether  of  treason,  felony  or  misdemeanor,  and  at  all  times, 
the  prisoner  has  had  and  still  has  the  right  to  address  the  jury  in 
person  in  hie  own  defence.  In  misdemeanors  he  always  was  and 
still  is  allowed  to  do  this  by  counsel ;  but  it  is  universally  agreed 
that  at  common  law  a  prisoner,  whether  peer  or  commoner,  was 
not  entitled  to  defend  by  counsel,  upon  the  general  issue  ^^  not 
guilty*'  on  any  indictment  for  treason  or  felony :  1  Archbold's 
Crim.  Prac.  and  PL,  Pomeroy's  ed.,  651 ;  Weeks  on  Attorneys 
at  Law,  sect.  184 ;  1  Chitty's  Crim.  Law  *407  ;  Hawkins's  P.  C, 
b.  2,  c.  89,  sect.  1 ;  Foster  s  Crown  Law  231 ;  Hale's  P.  C.  236. 

There  were  certain  well-established  exceptions.  In  appeals, 
which  were  private  rather  than  public  prosecutions,  being  the 
accusation  of  a  murderer  by  one  who  had  an  interest  in  the  per- 
son killed,  or  of  a  felon  by  one  of  his  accomplices,  full  counsel 
were  always  allowed  to  the  appellee,  because  although  the  object 
sought  was  the  death  of  the  defendant,  yet  the  form  was  that  of  a 
civil  proceeding,  and  all  appeals  were  presumed  to  be  carried  on 
with  greater  spleen  and  vindictiveness  than  indictments :  2  Haw- 
kins, c.  89,  sect.  8;  1  Chitty  Crim.  Law  *410;  17  State  Trials 
(Howell's  ed.)  480;  8  Id.  726. 

The  prohibition  of  the  assistance  of  counsel  applied  only  to 
matters  of  faetj  as  the  court  assigned  counsel  to  argue  a  doubtful 
point  of  law  arising  at  or  after  trial  (Hale's  P.  C.  *236) ;  and  upon 
the  trial  of  issues  which  did  not  turn  on  the  question  of  ^'  guilty" 
or  '*  not  guilty,"  but  upon  collateral  facts,  as  a  plea  of  sanctuary 
or  a  pardon,  or  upon  the  assignment  of  error  to  reverse  a  sentence 
of  outlawry,  prisoners  under  capital  charges,  whether  of  treason  or 
felony,  were  entitled  to  the  assistance  of  counsel :  Foster's  Crown 
Law,  pp.  42,  46,  66,  232  ;   EateligTs  Casey  4  State  Trials  47. 

But  these  exceptions  were  of  little  practical  benefit  to  those 
ignorant  of  law,  for  it  was  held  in  all  cases  that  the  prisoner  must 
propose  the  point,  and  if  the  court  think  it  will  bear  a  debate  they 
will  assign  counsel  to  argue  it :  2  Hawkins,  c.  89,  sect.  4 ;  7  State 
Tr.  1523 ;  8  Id.  670 ;  11  Id.  5.26.  At  the  trial  of  Lord  Preston 
in  1691,  Chief  Baron  Atkyms  said :  *'  It  is  not  the  doubt  of  the 
prisoner  but  the  doubt  of  the  court  that  will  occasion  the  assign- 
ment of  counsel :"   12  State  Trials  659,  660. 

Upon  the  trial  of  Thomas  Howard,  Duke  of  Norfolk,  in  1571, 
for  treason  in  supporting  the  right  of  Mary  Queen  of  Scots  to  the 
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British  throne,  he  made  a  vain  appeal  to  the  court  for  counsel 
even  upon  questions  of  law :  1  State  Trials  965.  "  I  have,"  he 
said,  "had  very  short  warning  to  provide  answer  to  so  great  a 
matter.  I  have  not  had  fourteen  hours  in  all  both  day  and  night; 
and  now  I  neitlier  hear  the  same  statute  alleged,  and  yet  I  am  put 
at  once  to  the  whole  herd  of  laws,  not  knowing  which  particularly 
to  answer  unto.  The  indictment  containeth  sundry  points  and  mat- 
ters to  touch  me  by  circumstance,  and  so  to  draw  me  into  the 
matter  of  treason  which  are  not  treasons  themselves ;  therefore 
with  reverence  and  humble  submission  I  am  led  to  think  I  may 
have  counsel,  and  this  I  show,  that  you  may  think  I  move  not  this 
suit  without  any  ground.  I  am  hardly  handled.  I  have  had  short 
warning  and  no  books."  Chief  Justice  Dter  refused  the  request 
by  answering  that  counsel  could  not  be  allowed  in  point  of 
treason. 

Sir  Henry  Vane,  on  his  trial  for  high  treason,  raised  most 
important  questions  of  law,  and  prayed  to  have  counsel  assigned 
to  speak  to  them.  The  application  was  refused  on  the  ground 
that  the  same  points  had  been  decided  on  the  trials  of  the  regi- 
cides:   6  State  Trials  183,  a.  d.  1662. 

During  the  trial  of  Sidney  application  was  made  by  him  for 
counsel  when  he  contended  that  conspiracy  to  levy  war  was  not  trea- 
son, and  when  he  objected  that  some  of  the  jury  were  not  free- 
holders of  the  county  in  which  the  venue  of  the  indictment  was 
laid,  and  he  was  answered  by  Chief  Justice  Jeffreys  "  If  you 
assign  us  any  particular  point  of  law,  if  the  court  think  it  such  a 
point  as  mat/  be  tvorth  the  debating^  you  shall  have  counsel:"  9 
State  Tri.-ils  8']4.  When  Bamfield  rose  as  amicus  curice  and  sug- 
gested in  arrest  of  judgment  that  there  was  a  material  defect  in 
the  indictment,  Jeffreys  coolly  observed,  "We  have  heard  of  it 
already,  we  thank  you  for  your  friendship  and  are  satisfied."  He 
then  sentenced  the  illustrious  prisoner  to  death.  On  the  trial  of 
Colledge,  Lord  Chief  Justice  North  declared,  *'  I  must  tell  you  a 
defence  in  case  of  high  treason  ought  not  to  be  made  by  artificial 
cavils  but  by  plain  fact :"    8  State  Trials  570. 

The  judges  in  the  time  of  the  Commonwealth  were  no  less  arbi- 
trary. Their  behavior  towards  John  Lilburne  on  his  trial  as  a 
traitor  for  publishing  criticisms  upon  the  government  of  Cromwell, 
was  more  decorous  in  tone  but  none  the  less  severe  than  that  of 
Foster  or  Scroggs.     Time  and  again  he  besought  the  appointment 
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of  eouiflel,  and  was  always  refused.  Then  bursting  out  with  long 
suppressed  passion  he  cried :  **  Pray  let  me  have  &ir  play,  and 
not  be  woand  and  serewed  up  into  hazards  and  snares."  With  a 
courage  nneqoalled  by  his  bravest  deeds  in  battle,  he  dedared : 
^^  In  so  f  ztraotdinary  a  case  for  me  to  be  denied  to  consult  with 
counsel,  I  tell  you,  sir,  it  is  most  unjnst'and  the  moat  unrigfateois 
thing  ti  my.  ^pt sfcension  that  I  erer  heard  or  saw  in  all  my  life. 
O  Lord !  was  there  ctct  such  a  pack  of  unjust  and  unrighteous 
judges  in  die  world.  ^  ^  *  I  wouM  rathor  hare  died  in  this 
Tcry  court  before  I  would  hare  pleaded  one  word  unto  you,  for 
new  you  go  about  by  uy  own  ignorance  and  folly  to  make  mysdf 
guilty  of  uking  away  my  own  life,  and  therefore  unless  you  will 
permit  me  counsel,  upon  this  lock  I  am  resdred  to  die:**  4  State 
Triab  1299.     His  appeal  was  fruitless. 

.  An  apology  for  this  harsh  feature  of  the  rule  was  offered  in  the 
maxim  that  the  judge  was  counsel  tor  the  prisoner;  that  it  was  his 
duty  to  see  that  the  proceedings  were  regular,  to  examine  witnesses 
for  the  defendant,  to  advise  him  Ibr  his  benefit,  to  hear  his  deface 
wiA  patience,  and  in  general  to  take  care  that  he  was  neither  irreg- 
ularly nor  unjustly  convicted.  In  prosecutions  where  counsd  were 
aBawed,  the  court  did  not  adTise  the  prisoner.  The  ^  maxim  was 
benerolent,  but  few  judges  erer  gave  the  slightest  heed  to  it  in 
practice. 

One  or  two  instances  must  suffice  for  illustration.  Upon  the 
trial  of  Penn  and  Mead  at  the  Old  Bailey,  for  preaching  to  a 
seditious  and  tumultuous  assembly,  the  recorder  put  the  follow- 
ing question : 

**  What  say  you,  Mr.  Mead — were  you  there  ?" 

Mead:  ^^It  is  a  maxim  of  law  that  no  one  is  bound  to  sccnse 
himself,  and  why  dost  thou  offer  to  insnare  roe  with  such  a  ques- 
tion ?  Doth  not  this  show  thy  malice?  Is  this  like  unto  a  judge 
that  ought  to  be  counsel  for  the  prisoner  at  the  bar?" 

Rec.  :  ^^  Sir,  hold  your  tongue,  I  did  not  go  about  to  insnare 
you  V*  6  State  Trials  958. 

Upon  the  trial  of  John  Crook,  and  other  Quakers,  for  refusing 
to  take  the  oaths  of  allegiance,  the  following  spirited  dialogue  is 
reported : 

Foster,  G.  J. :  ^'  John  Crook,  when  did  you  take  the  oath  of 
allegiance  ? 

Crook:  '^Answering  this  question  in  the  negative  is  to  accuse 
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myself,  which  you  ought  not  to  put  me  upon.  ^Nemo  debet  aeip- 
sum  proiicre.*  I  am  an  Englishman  and  I  ought  not  to  be  taken, 
nor  imprisoned,  nor  called  in  question,  nor  put  to  answer  but  ac- 
cording to  the  law  of  the  land." 

Foster,  C.  J. :  "  You  are  here  required  to  take  the  oath  of 
allegiance,  and  when  you  have  done  that,  you  shall  be  heard." 

Crook  :  ''  You,  that  are  judges  on  the  bench,  ought  to  be  my 
counsel,  not  my  accusers." 

Foster,  C.  J. :  "  We  are  here  to  do  justice,  and  we  are  upon 
our  oaths  to  tell  you  what  is  law,  not  you  us.  Therefore,  sirrah, 
you  are  too  bold." 

Crook  :  *'  Sirrah  is  not  a  word  becoming  a  judge.  If  I  speak 
loud,  it  is  my  zeal  for  the  truth,  and  for  the  name  of  the  Lord. 
Mine  innocency  makes  me  bold." 

Foster,  C.  J. :  *'  It  is  an  evil  zeal." 

The  chief  justice  then  ordered  the  mouth  of  the  prisoner  to  be 
gagged  with  a  "  dirty  cloth  :"  6  State  Trials  119. 

The  grossest  violation  of  the  maxim  was  the  behavior  of  Jeffreys 
upon  the  trial  of  Lady  Alice  Lisle.  She  was  more  than  seventy 
years  of  age  and  a  widow,  and  had  given  food  and  shelter  to  a  dis- 
senting clergyman  named  Hicks,  who  had  been  with  the  army  of 
Monmouth.  The  indictment  charged  her  with  treason.  There 
was  no  proof  whatever  that  she  knew  that  the  man  she  harbored 
had  ever  been  with  the  rebel  army;  and  the  jury  declared  that 
they  were  not  satisfied  upon  this  point,  which  was  the  only  imi)ort- 
ant  one  in  the  case.  The  judge  usurped  the  functions  of  the  coun- 
sel for  the  Crown  and  pressed  a  reluctant  and  conscientious  witness 
80  hard  as  to  "  clutter  him  out  of  his  senses."  Blasphemy,  ribaldry 
and  the  most  horrid  jests  and  imprecations  were  showered  upon 
him  in  the  effort  to  induce  him  to  say  something  that  would  con- 
vict the  prisoner.  Finally,  Jeffreys  extorted  a  verdict  by  arbitra- 
rily declaring  "there  is  as  full  proof  as  proof  can  be:"  11  State 
Trials  322.  He  then  sentenced  the  unhappy  lady  to  be  burned  to 
death,  but  she  escaped  the  terrible  fate  of  Elizabeth  Gaunt,  by  a 
commutation  of  the  sentence  into  death  by  hanging.  Upon  the 
scaffold  she  spoke  these  words  :  "  I  have  been  told  the  court  ought 
to  be  counsel  for  the  prisoner ;  instead  of  which  there  was  evi- 
dence given  from  thence  which,  though  it  were  but  hearsay,  might 
possibly  affect  my  jury.  My  defence  was  such  as  might  be  ex- 
pected from  a  weak  woman ;  but  such  as  it  was  I  did  not  hear  it 
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repeated  to  the  jury.    Bat  I  forgire  all  peraoos  that  have  done  mi 
wrongy  and  1  desire  that  God  will  do  so  likewise." 

The  mle  and  the  practice  under  it  had  their  admirers.  Ld.  Coke 
declared  that  the  reason  of  its  adoption  was  becanse  the  evidence 
hj  which  the  prisoner  was  to  be  condemned  ought  to  be  so  very 
evident,  and  so  plain,  that  all  the  counsel  in  the  world  should  not 
be  able  to  answer  it :  3  Inst  137.  Sir  John  Davys  declared  that 
our  law  doth  abhor  the  defence  and  maintenance  of  bad  canaci 
more  than  any  other  law  in  the  world :  Preface  to  Davy*8  Rep. 
Sergeant  Hawkins  asserted  ^^if  it  be  considered  that  generally 
every  one  of  common  understanding  may  as  properly  speak  to  a 
matter  of  fact  as  if  he  were  the  best  lawyer,  and  that  it  requires  no 
manner  of  skill  to  make  a  plain  and  honest  defence,  which  in  cases 
of  this  kind  is  always  the  best,  the  simplicity  and  innocence,  artless 
and  ingenuous  behavior  of  one  whose  conscience  acquits  him,  hav- 
ing something  in  it  more  moving  and  convincing  than  the  highest 
eloquence  of  persons  speaking  in  a  cause  not  their  own."  2 
Hawkins,  c.  39,  sect.  2. 

The  rule  did  not  pass  unchallenged.  The  seeds  of  its  dissolu- 
tion, though  slow  in  development,  had  been  early  sown.  As  far  back 
as  the  reign  of  Edward  II.,  the  author  of  the  Mirror  of  Justices 
had  declared  that  counsel  learned  in  the  law  '*  were  more  necessary 
for  the  defence  of  indictments  and  appeals  of  felony  than  upon 
other  venial  causes."  The  venerable  Whitelocke  assailed  it  in  de- 
bate ;  Sir  Robert  Atktns  declared  it  a  severity,  and  significantly 
said  that  he  knew  from  experience  what  the  maxim  meant  that  the 
judge  was  counsel  for  the  prisoner.  Even  Jeffreys  declared  that 
it  was  an  injustice  that  a  man  should  have  counsel  to  defend  a 
two- penny  trespass,  but  that  in  defence  of  life  he  should  have 
none.  (See  the  very  learned  note  to  5  State  Trials  469.)  The 
Bloody  Assizes  aroused  the  sleeping  sense  of  justice  of  the  nation, 
and  in  ten  years  after,  the  Bill  for  regulating  Trials  in  Cases 
of  High  Treason  was  brought  forward  in  the  House  of  Commons 
early  in  February  of  1695.  After  much  opposition  it  became  a 
law,  known  as  the  7th  Wm.  III.,  c.  3.  The  act,  among  other  things, 
gave  to  a  prisoner  charged  with  high  treason  ''  the  assistance  of 
counsel,  not  exceeding  two,  throughout  his  trial,  to  examine  his 
witnesses  and  to  conduct  his  whole  defence  as  well  in  point  of  &ct 

upon  questions  of  law." 

Many  wiseacres  predicted  the  ruin  of  the  state.   Bishop  Burnet, 
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after  stating  that  the  bill  had  passed  contrary  to  the  hopes  of  those 
then  at  the  head  of  affairs,  said,  *^  the  design  of  it  seemed  to  be  to 
make  men  as  safe  in  all  treasonable  practices  as  possible."  The 
judges  too  were  the  avowed  enemies  of  the  change. 

The  act  was  to  go  into  effect  on  the  25th  of  March  1696.  On 
the  24th  of  March,  Sir  William  Parkyns,  a  wealthy  knight,  bred 
to  the  law,  was  put  upon  his  trial  for  having  been  concerned  with 
Chamock,  Porter,  Goodman  and  Fenwick  in  a  Jacobite  plot  to  as- 
sassinate the  king.  He  prayed  thac  counsel  might  be  allowed  him, 
and  cited  the  preamble  of  the  statute  as  declaring  that  such  a  de- 
mand was  reasonable  and  just.  Lord  Holt  replied :  *'  God  forbid 
that  we  should  anticipate  the  operation  of  an  Act  of  Parliament 
even  by  a  single  day :"  13  State  Trials  72.  Parkyns  then  asked  that 
the  trial  be  postponed ;  but  his  application  was  refused  and  the 
unlucky  man  was  actually  convicted  and  executed  six  hours  before 
the  bill  went  into  effect. 

It  was  a  long  time,  however,  before  counsel  were  bold  enough  to 
defend  their  clients  with  spirit*  and  it  remained  for  Dunning  and 
the  never  to  be  daunted  Erskine  to  establish  the  rights  of  the  bar. 

The  first  instance  on  record  of  the  assignment  of  counsel  under 
the  act  is  on  the  trial  of  Rookwood  and  others  for  having  been 
concerned  in  the  same  conspiracy  as  Parkyns.  Sir  Bartholomew 
Shower  was  assigned  as  counsel.  ^'  My  Lord,"  said  he,  addressing 
Chief  Justice  Holt,  '^  we  are  assigned  of  counsel  in  pursuance  of 
an  act  of  Parliament,  and  we  hope  that  nothing  which  we  shall  say 
in  defence  of  our  clients  shall  be  imputed  to  ourselves.  *  *  * 
We  come  not  here  to  countenance  the  practices  for  which  the 
prisoners  stand  accused,  nor  the  principles  upon  which  such  prac- 
tices may  be  presumed  to  be  founded ;  for  we  know  of  none,  either 
religious  or  civil,  that  can  warrant  or  excuse  them.*'  Lord  Holt 
administered  a  very  proper  rebuke.     13  State  Trials  154. 

In  strong  contrast  with  this  abject  apology  is  the  splendid  bearing 
of  Erskine  on  the  trial  of  Paine  :  "  I  will  for  ever — at  all  hazards- 
assert  the  dignity,  independence  and  integrity  of  the  English  bar, 
without  which  impartial  justice,  the  most  valuable  part  of  the  Eng- 
lish Constitution,  can  have  no  existence.  From  the  moment  that 
any  advocate  can  be  permitted  to  say  that  he  wiU  or  will  not  stand 
between  the  crown  and  the  subject  arraigned  in  the  court  where 
he  daily  sits  to  practice,  from  that  moment,  the  liberties  of  England 
are  at  an  end." 
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Impeachments  had  been  expressly  excepted  from  the  Statute  of 
William,  and,  therefore,  counsel  were  denied  to  Lords  Winton 
and  Lovat,  the  latter  of  whom,  broken  by  the  weight  of  eighty 
years,  was  too  feeble  to  struggle  even  for  his  life.  It  is  significant 
that  Sir  William  Yonge,  who  was  the  leading  manager  of  their 
impeachment,  introduced  into  the  House  of  Commons  the  bill  that 
in  1747  became  known  as  20th  Geo.  IL,  correcting  this  abuse. 
It  was  not  until  1836  that  the  last  remnants  of  this  barbarism 
were  swept  away.  The  6  &  7  Wm.  lY.,  c.  114,  enacted  that  all 
persons  tried  for  felony  should  be  admitted  to  make  their  defence 
by  counsel  or  attorney. 

As  the  law  now  stands,  the  prisoner,  for  whatever  crime 
indicted,  is  entitled  to  the  full  assistance  of  counsel  upon  every 
question  of  fact  and  law,  to  visit  him  in  prison,  to  advise  him  in 
court,  to  cross-examine  the  opposing  witnesses,  to  examine  in  chief 
those  produced  for  the  defence,  and  to  address  the  jury.  The 
only  remaining  question  is,  how  far  does  the  representation  by 
counsel  supplant  the  prisoner's  ancient  right  to  act  in  person  ? 

It  was  early  held  in  England  that  a  man  could  be  heard  by 
himself  or  his  counsel,  but  not  by  both.  The  point  was  raised 
upon  the  trial  of  Mr.  Redhead  Yorke,  in  1795,  for  a  misdemeanor: 
25  State  Trials  1021.  At  the  close  of  the  opening  by  the  counsel 
for  the  prosecution,  Mr.  Yorke  applied  to  Justice  Rooke  to  learn 
whether  both  himself  and  his  counsel  might  address  the  jury.  He 
was  informed  that  both  could  not,  and  that  he  must  make  his  elec- 
tion. Mr.  Yorke  then  applied  to  be  permitted,  when  his  counsel 
examined  the  witnesses,  to  examine  them  himself  also.  This  was 
refused.  Mr.  Yorke  and  his  counsel  then  alternately  cross- 
examined.  Then  at  the  close  of  the  prosecution  the  court  asked 
the  prisoner  whether  he  had  elected  to  address  the  jury  or  to  leave 
it  to  his  counsel.  He  elected  to  do  it  in  person,  and  his  counsel 
and  himself  alternately  examined  the  witnesses  for  the  defence. 

In  1811,  Lord  Ellenborough,  in  the  case  of  Rex  v.  Wltite^  3 
Camp.  N.  P.  98,  still  further  restricted  the  practice.  His  lan- 
guage is  so  clear  and  sensible  as  to  deserve  quotation :  ^^  I  am 
afraid  of  the  confusion  and  perplexity  that  would  arise  if  a  cause 
were  to  be  conducted  at  the  same  time  both  by  counsel  and  the 
party  himself  I  am  extremely  anxious  that  a  person  accused 
should  have  every  assistance  in  making  his  defence,  but  I  must 
likewise  look  to  the  decent  and  orderly  administration  of  justice. 
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I  therefore  cannot  allow  counsel  to  examine  witnesses  for  the 
defendant  if  he  is  likewise  to  put  questions  to  them  himself  and 
afterwards  to  address  the  jury.  If,  in  the  course  of  the  trial,  anj 
point  of  law  arises  which  he  declares  himself  incompetent  to  dis- 
cuss, I  will  be  Yery  ready  to  hear  it  argued  by  his  counsel, 
although  he  conducts  the  defence  himself.  I  will  do  in  this 
respect  as  was  formerly  done  in  capital  cases  when  the  assistance 
of  counsel  was  not  permitted  to  prisoners  upon  matters  of  fSict.  I 
think  I  cannot  consistently  with  my  duty  go  further;  and  surely 
there  is  no  hardship  in  the  rule  I  lay  down.  If  the  defendant  has 
counsel  to  conduct  his  cause,  he  may  suggest  any  question  to  them 
which  he  considers  fit  to  be  put,  or  if  he  takes  the  conduct  of  it 
upon  himself  he  may  have  the  benefit  of  their  private  suggestions 
upon  matters  of  fact ;  and  as  soon  as  any  point  of  law  arises  they 
ahall  be  readily  heard  upon  it." 

Both  of  these  cases  were  cited  in  argument  before  Lord  Chief 
Justice  Abbott  on  the  trial  of  one  Parkins  for  a  misdemeanor ; 
he  held  that  a  prisoner  cannot  have  counsel  to  examine  and  crosa- 
examine  witnesses  and  reserve  to  himself  the  right  to  address  the 
jury :   Rex  v.  Parkim,  Ryan  ft  Moody  N.  P.  G.  168. 

An  examination  of  the  later  decisions  shows  an  occasional 
departure,  under  very  special  circumstances,  from  the  rulings  just 
quoted,  but  the  undoubted  weight  of  authority  is  in  favor  of  the 
rule,  which  very  eminent  judges  have  repeatedly  enforced,  that  a 
prisoner  is  in  the  hands  of  his  counsel  for  every  purpose,  if  he  see 
fit  to  employ  counsel ;  but  so  tender  is  the  law  about  infringe- 
ments of  ancient  rights  that  on  a  murder  trial  of  a  foreigner  who 
had  obstinately  remained  mute  from  malice  for  more  than  a  year, 
the  court  refused  to  allow  counsel  to  appear  for  the  prisoner  with- 
out his  express  consent :  Regina  v.  T^cuado^  6  Cox  C.  C.  886. 

In  the  following  cases  the  rule  was  enforced  :  Reg*  v.  Manzano^ 
2  Foster  &  F.  64 ;  8.  c.  6  Jur.  N.  S.  406 ;  Reg.  v.  Tayhr,  1 
Foster  &*F.  686 ;  Reg.  v.  Boucher,  8  C.  &  P.  141 ;  Reg.  v.  Bur- 
raw8,  2  M.  &  Rob.  124 ;  Reg.  y.  Walkltng,  8  C.  ft  P.  248 ;  Reg. 
▼.  Rider,  8  Id.  539 ;  Reg.  v.  Teste,  4  Jur.  N.  S.  244. 

In  the  following  cases  the  rule  was  relaxed :  Reg.  v.  Stephens^ 
11  Cox  C.  C.  669 ;  Reg.  v.  Dyer,  1  Id.  113 ;  Reg.  v.  MalingSj  8 
C.  k  P.  242 ;   Queen  v.  WtUiams,  1  Cox  C.  C.  868. 

We  now  turn  to  the  United  States,  and  must  go  back  in  point 

of  time.     The  materials  to  furnish  an  accurate  judgment  of  the 
Vol.  XXX.— so 
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practice  in  the  colonies  prior  to  the  Revolution  are  few  and 
un9atisfactory.  The  colonial  charters  and  patents  are  silent  aa 
to  any  change,  real  or  proposed,  of  the  law  of  the  mother  couutrj, 
but  among  the  laws  agreed  upon  in  England  between  William 
Penn  and  *'  divers  free  men  of  the  Province"  of  Pennsylvania,  the 
sixth  article  provided  that  ''in  all  courts  all  persons  of  all  persua- 
sions may  freely  appear  in  their  own  way  and  according  to  their 
own  manner,  and  there  personally  plead  their  own  cause  them- 
selves, or,  if  unable,  by  their  friend."  Admonished,  no  doubt, 
by  his  own  suiTerings,  the  liberal  and  benevolent  Proprietary,  in 
the  Charter  of  Privileges  granted  by  him  in  1701,  with  the  appro- 
bation of  the  General  Assembly,  declared,  ''that  all  cnminala 
shall  have  the  same  privileges  of  witnesses  and  counsel  as  their 
prosecutors."  The  records  of  the  Provincial  Council  show  that 
those  accused  of  crime  both  defended  themselves  and  were  defended 
by  counsel ;  but  we  can  only  conjecture  how  the  practice  changed 
in  the  other  colonies. 

In  1718,  at  Charleston,  in  South  Carolina,  Major  Stede 
Bonnet  and  thirty-three  others  were  tried  in  the  Vice  Admiralty 
Court  for  piracy:  15  State  Trials  1231.  The  prisoners  had  no 
counsel,  and  the  behavior  of  Chief  Justice  Tkott  is  a  sad 
instance  of  judicial  barbarity.  The  statements  of  the  prisoners 
in  one  case,  to  which  no  credit  was  given  for  their  exculpation,  were 
used  as  hearsay  evidence  in  another  case  to  convict  the  prisoner. 

In  1732  John  Peter  Zenger  was  tried  in  New  York  for  libel, 
and  was  defended  with  great  boldness  by  Andrew  Hamilton  of 
Philadelphia,  the  most  eloquent  and  renowned  lawyer  of  his  day. 
The  case  is  no  guide  for  us,  however,  as  libel  is  graded  as  a  misde- 
mean  n*. 

In  1770,  Josiah  Quincy,  Jr.,  and  John  Adams  defended,  for  the 
murder  of  Attucks,  Gray  and  others,  the  soldiers  who  had  fired 
upon  the  mob  in  "the  streets  of  Boston  on  the  evening  of  the  5th 
of  March.  These  and  the  cases  of  the  Salem  witches  ar«  the  only 
trials  of  note  that  our  meagre  colonial  records  afford. 

The  example  set  by  Penn  and  the  sufferings  of  the  English  at 
home,  full  of  instructive  warning  to  those  who  sought  to  guard 
against  governmental  tyranny  by  constitutional  provisions,  are 
suflScient  to  account  for  the  presence  in  the  earliest  state  Constitu- 
tions of  a  clause  extending  to  one  accused  of  crime  the  protection 
of  a  defence  by  counsel. 
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Pennsjlvania  and  Maryland  so  provided  in  1776 ;  New  York  in 
the  following  jear;  Massachusetts  in  1780,  and  Delaware  in  1792. 
In  September  1787,  the  convention  called  to  frame  the  Constitution 
of  the  United  States  completed  their  work,  and  submitted  it  to  the 
people  for  adoption.  The  original  instrument  contained  no  Bill  of 
Bights  and  no  reference  to  our  subject  At  the  end  of  July  1788, 
eleven  states  had  unconditionally  adopted  the  Constitution,  but  five 
of  them  proposed  amendments  for  the  consideration  of  the  first 
Congress  that  would  assemble  under  it^  and  one  of  the  five  called 
for  a  second  general  convention  to  act  upon  the  amendments  desired. 
Korth  Carolina  and  Rhode  Island  did  not  adopt  the  Constitution 
until  the  administration  of  Washington  had  fairly  begun,  and  by 
the  15th  of  December  1791,  aYnendments  were  duly  proposed  by 
Congress  and  ratified  by  the  legislatures  of  the  several  states.  The 
sixth  amendment,  to  which  alone  we  need  refer,  has  been  partly 
quoted  at  the  head  of  this  article.  To  carry  it  into  effect  Congress 
provided  *^  that  in  all  courts  of  the  United  States  the  parties  may 
plead  and  manage  their  own  causes  personally  or  by  the  assistance 
of  such  counsel  or  attorneys  at  law  as  by  the  rules  of  the  said  courts 
respectively  shall  be  permitted  to-  manage  and  conduct  causes 
therein :"  and  further,  at  a  later  date,  *'  every  person  *  *  *  in- 
dicted for  treason  or  other  capital  offence  shall  be  allowed  to  make 
his  full  defence  by  counsel  learned  in  the  law :"  Bev.  Stat.  U.  S. 
sects.  747, 1084.  This  language  and  that  of  the  amendment  to 
the  Constitution  have  never  received  judicial  construction.  The 
practice,  we  believe,  has  been  in  conformity  with  the  English  rule, 
until  the  recent  trial  of  Guiteau.  It  is  a  singular  fiict  that  the 
question  has  never  been  raised  in  any  of  the  states,  except  in  a 
late  case  in  Tennessee,  which  we  shall  presently  notice. 

In  Mississippi,  South  Carolina  and  Texas,  the  language  of  the 
constitutional  clauses  is  too  explicit  to  admit  of  doubt;  it  gives  the 
right  '^  to  be  heard  by  himself  or  counsel,  or  both,  as  he  may  elect.*' 
In  Arkansas,  Colorado,  Connecticut,  Delaware,  Illinois,  Indiana, 
Kentucky,  Missouri,  New  Hampshire,  Ohio,  Oregon,  Pennsylvania, 
Tennessee,  Vermont  and  Wisconsin,  the  language  is  *^  by  himself 
and  his  counsel."  In  Kansas,  Louisiana  and  Nebraska,  it  is  *4n 
person  or  by  counsel."  In  Alabama  and  Maine,  it  is  ^*  by  himself 
and  his  counsel  or  either  at  his  election.  * '  In  Massachusetts  he  ^'  shall 
be  fully  heard  by  himself  or  counsel,  at  his  election."  In  California 
Florida,  Nevada  and  New  York,  he  is  ''  to  appear  and  defend  in  per- 
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BOD  and  with  counsel  as  in  civil  actions."  In  Georgia  he  **  sha]]  hare 
the  privilege  and  benefit  of  counsel."  In  Iowa,  Michigan^  Minnesota, 
New  Jersey,  North  Carolina,  Rhode  Island  and  West  Virginia,  *'  he 
shall  have  the  assistance  of  counsel  in  his  defence."  In  Maryland 
it  is  declared  that  ^'he  ought  to  be  allowed  counsel."  In  Virginia 
there  is  no  constitutional  provision,  but  a  statute  of  1786  and  well- 
settled  practice  establish  the  right. 

Upon  most  of  these  clauses  there  is  room  for  ingenuity  of  argu- 
ment, but  the  almost  total  absence  of  judicial  decisions  is  strong 
evidence  of  the  sensible  determination  of  criminals  to  commit  their 
defences  exclusively  to  professional  han.ds.  The  only  case  revealed 
by  a  diligent  search  is  that  of  Wihon  v.  The  State^  in  Tennessee, 
8  Heisk.  232.  Counsel  had  fully  agreed  upon  the  evidence,  and 
then  the  prisoner  himself  claimed  the  right  to  make  a  statement 
This  was  denied.  The  Court  of  Errors  and  Appeals  held  that  the 
right  given  by  the  Constitution,  though  in  the  words  ^'  to  be  heard 
by  himself  and  his  counsel,"  simply  meant  the  right  to  argue  the 
case  upon  the  facts  in  evidence,  and  did  not  include  a  sworn  or  un- 
sworn statement  of  facts  not  otherwise  proved.  Judge  Nelson 
dissented  on  the  ground  that  this  was  a  denial  of  right.  It  may, 
therefore,  be  fairly  said  that  the  question  is  still  open  to  debate. 

The  limitations  put  upon  the  rights  of  advocates,  and,  by  par- 
ity of  reasoning,  upon  those  who  claim  to  act  as  their  own  advo- 
cates, are  such  as  grow  out  of  the  powers  of  a  court  to  so  superin- 
tend the  proceedings  as  to  prevent  a  waste  of  time  or  breach  of 
decorum.  But  while  insisting  upon  the  existence  of  these  powers, 
judges  have  universally  displayed  the  utmost  reluctance  to  exercise 
them.  The  right  to  "  try  meii  by  the  hour-glass"  is  declared  dan- 
gerous in  the  extreme :  Hunt  v.  The  State  of  Georgia^  49  Geo. 
255 :  People  v.  Keenan,  13  Cal.  581 ;  Cooley's  Const.  Lim.  336; 
State  V.  Collins,  70  N.  C.  241 ;  Word's  Case,  3  Leigh  (Va.)  743 ; 
Commonwealth  v.  Porter,  10  Met.  263 ;  Lynch  v.  State,  9  Ind.  541. 

Other  difficulties  may  arise,  as  recent  experience  has  shown,  from 
the  rule  that  in  cases  of  felony  the  record  must  show  that  the  pris- 
oner was  personally  present  during  every  stage  of  the  trial :  Prine 
V.  The  Commonwealth,  6  Harris  103.  This  rule  is  not  enforced  in 
cases  of  misdemeanor :  United  States  v.  Davis,  6  Blatch.  C.  C.  R. 

464. 

Hampton  L.  Carson. 
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RECENT    ENGLISH    DECISION  8. 

High  Court  of  JuMtiee.     Queen* $  Bench  Dmeion. 

QODDARD  9.  O'BRIEN. 

■ 

Payment  of  %  check  for  IM.  payable  on  demand  and  dnly  honored,  giren  and 
aooepcod  in  settlciaent  of  a  debt  of  125/.,  is  a  good  accord  and  tatbfaction  at  to  tlM 
whole  debt. 

Cumber  Y.  Wane,  I  Str.  426,  commented  on. 

This  was  a  special  case  stated  by  Mr.  Stonor,  Judge  of  the 
South wark  county  court,  as  follows : 

The  plaintiffs  are  billiard  and  bagatelle  slate  manufacturers,  of 
Yine  street,  York  Road,  S.  W.,  and  the  defendant  is  a  billiard 
table  maker  carrying  on  business  at  Manchester. 

The  action  is  brought  to  recover  the  sum  of  42Z.  2s.  9d.  for  goods 
sold  and  delivered,  made  up  as  follows :  2SL  7t.  9<I.,  balance  of 
account  for  goods  sold  and  delivered  between  the  6th  of  May  1879, 
and  the  26th  of  April  1880 ;  St.,  extra  charge  on  delivery  of 
goods  already  paid  for;  and  the  balance  of  18{.  10s.,  for  goods 
manufactured  by  the  plaintiffs  for  the  defendant  in  the  year  1881. 

I  found  for  the  defendant  in  respect  of  the  second  and  third 
items  of  claim  for  5f .  and  18/.  10s.  respectively,  and  the  plaintiffs 
are  not  desirous  of  appealing  from  my  judgment  in  respect  of  either 
of  these  two  amounts. 

On  the  16th  of  August  1880,  the  defendant  was  indebted  to  the 
plaintiffs  in  the  sum  of  125{.  7s.  9d.  for  slates  for  billisrd  tables 
sold  and  delivered  by  them  to  him,  which  sum  was  then  due  and 
payable.  On  that  day  Mr.  Newill,  a  member  of  the  plaintiffs'  firm, 
met  the  defendant,  and  agreed  to. accept  the  sum  of  lOOZ.  in  dis- 
charge of  the  said  sum  of  125{.  7s.  9d.  The  defendant  thereupon 
gave  to  the  plaintiffs  a  check  for  100/.,  payable  on  demand,  and 
the  plaintiffs  gave  him  a  receipt  in  the  following  form 

*'  Received  the  sum  of  lOOL  by  check,  which  is  to  be  in  settle- 
ment of  an  account  of  1252.  7s.  9d.  on  said  check  being  honored. 
August  16th  1880.  Goddard  k  Son." 

The  check  was  duly  honored.  There  was  no  consideration  given 
by  the  defendant  or  received  by  the  plaintiffs  in  satisfaction  of  the 
said  sum  of  125{.  7s.  9<2.,  other  than  the  said  check  for  100{. 

This  action  was  tried  before  me  on  the  2d  of  December  1881,  and 
I  gave  judgment  on  the  12th  of  January  1882,  for  the  defendant, 
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and  held  that  the  payment  to  and  acceptance  by  the  plaintiffs  of 
the  .check  for  lOOZ.  in  settlement  of  their  claim  of  125/.  Is.  9ci.  waa 
a  good  accord  and  satisfaction  by  reason  of  the  check  being  a  ne- 
gotiable security,  although  the  payment  of  100/.  in  cash  would  not 
have  been  a  good  accord  and  satisfaction. 

The  plaintiffs  allege  that  they  were  induced  to  agree  to  accept 
the  sum  of  100/.  in  discharge  of  their  debt  of  125/.  7«.  9d.  by  cer- 
tain representations  made  to  them  by  the  defendant,  which  subse- 
quently proved  to  be  disc,  but  I  found  that  no  such  representations 
had  been  made. 

The  questions  submitted  for  the  opinion  of  the  court  are : — 

1.  Whether  the  payment  by  the  defendant  to  the  plaintiiTs  of  the 
check  for  100/.  in  settlement  of  the  debt  of  125/.  7s.  9d.  was  a 
good  accord  and  satisfaction  of  the  whole  of  the  plaintiffs'  debt.  * 

2.  Whether  the  plaintiffs  are  entitled  to  judgment  for  the  said 
sum  of  125/.  7«.  9d. 

BrouHy  for  the  appellants. — The  question  is  whether  a  payment 
by  a  check  for  100/.  is  good  accord  and  satisfaction  for  a  debt  of 
125/.  and  I  rely  on  Cumber  v.  Wane,  1  Str.  426,  1  Sm.  Lead. 
Gas.,  7th  ed.,  p.  591. 

Woodwardy  for  the  respondent,  was  not  called  upon. 

Grove.  J. — I  am  of  opinion  that  the  county  court  judge  was 
right  in  his  decision.  No  doubt  the  difficulty  in  this  and  similar 
cases  arises  from  the  decision  in  Cumber  v.  Wane,  which  is  entitled 
to  all  respect,  although  we  may  not  perceive  the  reasoning  on  which 

the  decision  is  founded.    Cumber  v.  Wane  has,  however,  been  much 

• 

qualified  by  the  case  of  Sibree  v.  Tripp,  15  M.  k  W.  23,  and  the 
only  way  in  which  Cumber  v.  Wane  appears  to  have  been  kept 
alive  is  by  the  court  saying  that  it  did  not  appear  in  that  case  that 
the  note  was  a  negotiable  one.  In  the  present  case  the  payment 
was  by  a  check  which  is  a  negotiable  instrument,  and  Sibree  v. 
Tripp  is  a  direct  authority  for  saying  that  a  negotiable  security 
may  operate,  if  so  given  and  taken,  in  satisfaction  of  a  debt  of  a 
greater  amount. 

I  admit  I  cannot  follow  the  reasoning  of  Cumber  v.  Wane,  or 
why  the  argument  that  applies  to  negotiable  instruments  should  not 
equally  apply  to  money. 
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HuDDLESTON,  B. — lam  of  the  same  opinion,  and  on  the  groands 
on  which  the  oonntj  court  judge  has  decided,  viz.,  that  this  pay- 
ment was  a  good  accord  and  satisfaction  by  reason  of  the  check 
being  a  negotiable  instrument. 

The  doctrine  of  Cumber  t.  Wane  is,  no  doubt,  very  much  quali* 
Bed  by  Sihree  r,  Tripp^  and  I  cannot  find  that  better  stated  than 
in  1  Sm.  Lead.  Gas.,  Tth  ed.,  p.  595 :  *^  The  general  doctrine  in 
Camber  v.  Wane,  and  the  reason  of  all  the  exceptions  and  distinc- 
tions which  have  been  engrafted  upon  it  may,  perhaps,  be  summed 
up  as  follows,  viz.,  that  a  creditor  cannot  bind  himself  by  a  simple 
agreement  to  accept  a  smaller  sum  in  lieu  of  an  ascertained  debt 
of  larger  amount,  such  an  agreement  being  nudum  pactum,  but 
if  there  be  any  benefit,  or  even  legal  possibility  of  benefit,  to  the 
creditor  thrown  in,  that  additional  weight  will  turn  the  scale,  and 
render  the  consideration  sufficient  to  support  the  agreement." 

Appeal  dismissed  with  costs. 


Few  legal  propositicns  strike  a  busi- 
new  man  with  more  surprise  than  this, 
that  a  creditor  is  not  bonnd  by  his  fair 
and  explicit  a^preeraent  to  accept  part  of 
his  debt  in  fnl^  satisfaction  of  the  whole, 
and  that  he  maj,  notwithstanding  snch 
agreement,  and  its  prompt  and  faithfol 
fotfilroent  by  the  debtor,  immediately 
upon  its  receipt,  sue  for  and  recorer  the 
balance  of  his  original  debL  But  this  is 
only  the  logical  and'  necessary  result  of 
the  elementary  doctrine  that  ercry  con- 
tract requires  a  legal  consideration  to 
support  it ;  and  that  the  receipt  of  what 
one  is  already  legally  entitled  to  is  not 
soch  a  gain,  nor  the  payment  of  what  one 
is  already  fully  bound  to  pay  such  a  loss, 
as  to  form  a  sufficient  consideration  for 
any  promise  or  undertaking  by  a  creditor 
to  his  debtor. 

The  doctrine  is  said  to  have  been 
derived  from  the  civil  law,  but  was  early 
adopted  in  tlie  common  law,  for,  in  1602, 
is  was  solemnly  resolved  in  Pbmd^t  CoMtj 
5  Co.  R.  117,  a,  ''that  payment  of  a 
lesser  sum  on  the  day  in  satisfaction 
of  a  greater,  cannot  be  any  satisfaction 
for  the  whole :  and  when  the  whole  sum 
is  due,  by  no  intendment  the  acceptance 


of  parcel  can  be  a  satisfaction  to  the 
plaintiff."  And  the  line  of  authority 
from  that  day  to  this  is  unbroken,  when 
alt  the  requisite  conditions  concur. 

But  the  rule  itself  is  so  technical,  its  op- 
eration so  harsh  and  apparently  so  unjust, 
that  courts  have  ever  been  ready  to  oon- 
fine  it  within  its  strictest  limits,  and  hava 
seized  upon  every  opportunity  to  refuse 
its  application.  And  in  the  light  of  mod- 
ern decisions,  it  cannot  safely  be  stated 
to  extend  beyond  this,  "  that  part  pay- 
ment of  a  liquidated  or  undisputed  ac- 
count, made  by  a  debtor  to  his  creditor 
in  money,  at  the  time  whei^,  and  pkee 
where  the  whole  is  then  payable,  not 
made  by  way  of  a  joint  composition  with 
creditors,  is  not  a  legal  consideration  for 
tlie  creditor's  express  but  unsealed  pre- 
mise to  waive  or  postpone  payment  of 
the  balance,  and  he  may  immediately 
sue  and  recover  the  rest,  notwithstand- 
ing a  receipt  is  given  in  lull  of  aU 
demands/' 

This  conclusion  therefore  does  not  fol- 
low, unless  upon  the  exact  premises  above 
stated.  The  rule  does  not  apply  therefore, 
1.  Where  the  claim  is  unliquidated  or 
disputed.    If  it  be  a  doubtful  daim,  or 
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eren  bona  fidt  disputed,  tbougfa  not  in 
one  sense  really  doubtful ;  or  if  it  be 
unliquidated,  as  a  claim  in  tort  whore 
the  damages  are  whoUj  uncertain,  pay- 
ment of  any  sum  given  and  received  in 
fall  satisfaction,  is  a  bar  to  a  suit  for 
any  more,  however  strong  the  proof 
might  be  that  the  whole  was  justly  due  ; 
TutUey.  TuttU,  12  Met.  551  ;  O'Donohme 
V.  Woodburjf,  6  Cosh.  148 ;  McDanieU 
V.  Lapham,  21  Vt.  22S  ;  Ihlmertcn  y. 
Hux/ordf  4  Denio  16^ ;  Coon  ▼.  Knap^ 
4  Seld.  402 ;  Pierce  r.  Pierce,  25  Barb. 
243 ;  Ihwell  v.  Jonee,  44  Id.  521  ;  Bull 
V.  Bull,  43  Conn.  455  ;  United  Statee  v. 
Child,  12  Wall.  232,  and  many  other 
cases. 

2.  The  question  usually  arises  upon 
the  part  payment  of  an  account,  or  open 
claim ;  but  the  rule  seems  to  apply 
equally  to  part  payment  of  a  bond  or 
note ;  and  the  balance  of  the  note,  1^ 
unsurrendered  and  uncancelled,  may  be 
recovered  notwithstanding  an  endorse- 
ment upon  it  of  the  receipt  of  part  therer 
of  in  full :  Pearton  y.  Thomaaon,  15 
Ala.  700.  And  see  Mordecai  v.  Stevfari, 
36  Geo.  126. 

If,  however,  the  note  be  surrendered 
or  cancelled,  the  whole  claim  is  dis- 
charged, and  no  action  can  afterwards 
be  maintained  upon  such  instrument  for 
the  unpaid  balance :  Kent  v.  Reytiolds, 
8  Him  559  ;  Ellsworth  v.  Fogg,  35  Vt. 
355  ;  Draper  v.  Httt,  43  Id.  439 : 
Beach  V.  Endress,  51  Barb.  570  ;  Silvers 
V.  Reynolds,  22  N.  J.  275. 

And  the  same  result  would  follow  upon 
a  mere  surrender  or  cancellation  of  a 
note  with  intent  to  discharge  it,  even 
without  a  partial  payment  upon  it ;  Van^ 
derbeck  y.  Vanderbeck,  30  N.  J.  £q. 
265  ;  Booth  v.  Smith,  3  Woods  19. 

This  is  giving  much  more  effect  to  a 
surrender  of  a  note  than  the  delivery  of 
the  bill  or  account,  with  a  receipt  in  full 
attached  ;  for  it  is  well  settled  that  even 
such  a  receipt  does  not  bar  a  recovery  for 
the  balance  of  the  account :  FTtch  v.  Sut- 
toM,  5  East  230  ;  Harriinan  y.  Harriman, 


12  Gray  341  ;  Ryan  y.  Ward,  48  N.  T 
204  ;  Hendrickmm  y.  Beare,  6  Bosw.  639. 

3.  A  partial  payment,  to  be  an  ineffect- 
ual extinguishment  of  a  lai^r  debt,  most 
have  been  made  by  the  debtor  hiwueif. 
If  made  by  another  from  his  own  money, 
it  is  operative,  though  done  at  the  debt- 
or's instance  and  request.  Therefore, 
while  if  a  debtor  borrows  the  money  of  a 
friend  and  positively  pays  the  debt,  the 
whole  IB  not  discharged,  yet  if  he  pro- 
cures the  same  friend  to  go  and  pay  the 
same  anaonnt  in  person,  the  creditor  tf 
bound  by  his  agreement  to  aocepC  it  in 
full  satisfaction.  This  certainly  secma 
like  forsaking  die  substance,  and  cling- 
ing to  the  shadow,  but  ita  lez  ecripta  e$i. 

And  this  rule  applies  to  notes,  checks  or 
indorsements  of  third  persons,  accepted  in 
payment,  as  well  as  to  present  payment  in 
money:  Stemmon  v.  Magnus,  1 1  East  390; 
Lewis  V.  Jones,  4  B.  &  C.  506  ;  Boyd  r. 
Bitchcodc,  20  Johns.  76  ;  Brooks  v.  WIdU, 
2  Met.  283;  Kellogg  y. Richards,  14 Wend. 
116  ;  Smith  v.  Ballou,  1  R.  I.  496  ;  Col- 
bum  V.  Gould,  1  N.  H.  279  ;  Guild  r. But- 
ler, 127  Mass.  386;  Lee  v.  Oj^tenheimer, 
32  Me.  253,  and  numerous  other  cases. 

Therefore  if  the  debtor's  wife  pays 
part  of  the  debt,  or  gives  her  note  and 
mortgage  to  secure  it,  and  in  considera- 
tion therefor  the  creditor  disdmrgcs  the 
husband,  this  is  valid  and  binding :  Kte- 
ler  V.  Salisbury,  33  N.  T.  648  ;  Bowker 
v.  Barris,  30  Vt.  424. 

And  even  one  partner's  private  note 
for  half  of  a  partnership  debt,  has  been 
thought  a  good  consideration  for  the  cred- 
itor's agreement  to  discharge  him  from 
the  balance ;  since  thereby  the  creditor 
acquires  the  right  to  look  to  the  private 
assets  of  such  partner, /Krri/ioMM  with  his 
other  private  creditors,  and  this  may  be 
such  a  new  advantage  as  to  come  within 
the  rule  of  law  :  Ludington  y.  Bell,  77 
N.  Y.  138. 

4.  It  is  essential  also  that  the  part  pay- 
ment should  be  to  the  creditor  himself,  in 
order  to  be  unavailing.  A  partial  payment 
to  another,  though  at  tbe  creditor's  in- 
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and  roquest,  is  a  |{ood  diwhaiye  of 
the  wliok  deU.  Tbc  dclMor  in  snch 
has  done  somvUiing  more  than  lie 
originally  bound  to  do  ;  or  at  least 
tlUag  different ;  it  maj  be  nore  or  it  maj 
W  less,  as  a  matter  of  fact.  His  original 
oootmct  was  to  pay  $100  to  A.  His 
■eeondwasapaymentofiftOtoB.  Thai 
wlMre  U.  had  a  jodgment  claim  against 
O.  for  $1700  and  agreed  witli  G*  that 
if  he  would  pay  him  $550,  and  $100  BMifa 
to  his  attorney,  this  should  discharge  the 
whole  judgment,  and  O.  did  so,  the 
whole  debt  was  held  to  be  cancelled: 
Harper  T.  Graham,  20  Ohio  106. 

5.  /a  Mameg. — Fart  payment  in  pio- 
perty,  real  or  personal,  personal  serviees 
or  other  thing  given  and  received  in  Inll 
payment,  is  a  full  discharge,  whatever  the 
value  of  the  thing  received.  Cokb 
ilatei  it  thus  (Co.  Litt.  sec.  344)  :  "If 
the  debtor  pay  the  creditor  a  horse,  acnp 
of  silver,  a  ring  of  gold,  or  any  other 
■nch  thing,  in  full  satisfaction  of  the 
monef ,  and  the  other  receives  it,  this  is 
good  enough,  and  as  strong  aa  if  be  had 
noeived  tbc  sum  of  money ;  though  the 
or  other  thing  were  not  of  the 
part  of  the  value  of  the  sam 
of  money ;  because  the  other  hath  ao- 
oepied  it  in  full  satisfaction."  This  is 
perlectly  well  settled  law,  though  the  rea- 
son given  by  Ld.  Cokb  may  not  be  en- 
tirely satisfactory,  for  had  the  payment 
been  in  money,  the  creditor  may  have 
'*  accepted  it  in  full  satisfaction,"  but 
nevertheless  it  would  not  be  such  in  law. 
The  result,  however,  is  sustained  by  in- 
numerable authorities,  some  of  which  are, 
Watkhuom  v.  Inglnbjf,  5  Johns.  386 ; 
Bliim  V.  Obes^sr,  5  Day  359  ;  Gqffhey  v. 
Chapmm,  4  Roberts.  S75  ;  Rtm  v.  Ball, 
16  Conn.  39S  ;  Bull  v.  Bull,  43  Id.  455. 

Therefore  a  bar  of  gold  worth  $100 
will  discharge  a  debt  of  $500;  while 
400  gold  dollars  in  current  coin  will  not. 

And  this  brings  us  to  the  exact  quee- 
tion  involved  in  Goddard  v.  O'Brien, 
Will  the  debtor's  own  negotiable  uoto  or 
check  for  part  of  his  debt,  given  and 
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actually  received  in  Ml  payment  of  the 
entire  claim,  and  duly  paid  at  maturity, 
operate  in  law  as  such  t  If  the  original 
claim  were  aa  aoeount»  or  an  anncgod*- 
hie  claim,  or  note,  it  would  seem  cm 
principle  there  could  be  no  doubt  about 
it.  The  debtor  gives  and  the  creditor 
reeeives  what  waa  not  originally  con- 
templated. The  advanUge,  real  or 
•apposed,  of  a  negotiable  note,  for  part 
of  an  unnegotiable  claim,  ia  a  suf- 
ficient consideratioa  in  law  for  the 
creditor's  agreement  not  to  collect  the 
rest.  And  this  result  would  seem  to 
follow  whether  the  negotiahle  note  be 
actually  paid  or  wA  at  maturity,  pro- 
vided it  was  itself  received  as  an  aceord 
and  satisfaction.  For  if  an  immediate 
part  payment  in  cash  would  not  dischaiya 
the  debt,  it  is  diAeult  to  see  how  pay- 
meat  at  some  future  day,  whan  the  new 
note  matures,  could  have  that  effect. 

The  doctrine  in  Geddmdr. 
had  been  already  distlaetlji 
ani  acted  upon,  by  the  Supreme  Court 
of  Pennsylvania,  in  Meckame$*  Bemk  v. 
HMiUm^  (Feb.  13th  1332),  11  Wccfc^ 
Notes  Cases  333,  ia  which  the  decided 
advantage  which  a  creditor  aoquirea  bj 
the  receipt  of  a  negotiable  note  for  part 
of  his  debt,  as  by  the  increased  facility 
of  recovering  upon  it,  the  presumption  of 
a  consideration  for  it,  the  ease  of  dis- 
posing of  it  in  market,  Ac.,  was  held  to 
furnish  ample  reasons  why  it  should  be 
a  valid  discharge  of  a  larger  account 
or  open  claim  unnegotiable. 

The  question  still  remains,  will  the 
debtor's  own  unnegotiable  noto  for  part 
of  an  account,  if  taken  in  disdiarge, 
have  that  effect.  When  we  remember 
how  slight  a  new  advantage  or  benefit  to 
the  creditor,  or  how  trifling  a  new  and 
additional  burden,  or  lou  incurred  bv 
the  debtor  is  suflkaent,  it  would  seem 
that  a  written  promise,  over  the  debtor's 
own  signature,  might  be  so  much  better 
than  an  open  account,  or  an  unwritten 
or  implied  promiso,  even  for  a  larger 
sum,  as  to  satisfy  this  technical  rule  of 
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Uw,  ftnd  operate,  if  lo  ig;Teed,  m  a  com- 
plete accord  aod  satisfttcdon. 

TUere  certaiDly  seems  to  be  good 
gnmnd  for  holding  that  if  as  a  matter 
of  fact,  it  be  prored  that  the  creditor 
poaitively  agreed  to  take  a  new  secoriry  or 
form  of  obligation  in  full  satisfaction  of  a 
laiiger  claim,  that  the  old  is  extingoished. 
If  a  barlej  com  recdred  in  payment 
can  discharge  a  money  cUim  for  $100, 
why  may  not  the  debtor*s  note  for  $500 
if  really  so  agreed  upon.  If  soch  par- 
tial note  be  sccored  by  a  new  mortgage 
of  the  debtor's  property,  there  is  anthor- 
ity  for  holding  that  it  operates  to  extin- 
guish the  old  debt :  Warren  ▼.  Skumer, 
10  Conn.  561,  Ellbworth,  J. ;  Pkiliam 
T.  Taylor^  50  Miss.  251.  If  so,  and 
the  new  note  be  unsecured,  and  so  not 
so  valnable  to  the  creditor,  it  is  only  a 
difference  in  degree  of  benefit ;  in  each 
case  the  creditor  acquires  a  new  advan- 
tage,  and  die  law  does  not  attempt  to 
measure  the  adequacy  or  sufficiency  of 
die  benefit  conferred.  That  the  tendency 
of  modem  decisions  is  to  hold  that  a 
new  note  for  part  of  an  open  account  is, 
if  so  agreed,  a  valid  discharge  of  the 
old  debt,  see  Babcoek  y.  Hawkins^  23 
Vt.  561  ;  Jaffray  v.  Orane,  50  Wi8.349. 

It  is  trae  Cumber  v.  TTone,  1  Str.  426, 
is  directly  against  it :  but  it  should  be 
remembered  that  the  law  on  this  subject 
was  not  so  well  understood  at  that  day 
as  at  present,  and  in  the  light  of  the  mod- 
em decisions  the  question  may  still  be 
considered  an  open  one. 

6.  The  next  requisite  for  the  applica- 
tion of  the  rule  is,  that  the  part  payment 
must  be  made  at,  or  not  before  the  time 
tke  whole  is  due,  and  not  at  some  different 
place.  For  it  is  clear  that  a  payment  in 
advance  is,  if  agreed  to,  full  satisfiiction 
for  a  larger  claim  not  yet  due  ;  Co. 
Litt.  212  5. ;  Brooht  y.  White,  2  Met. 
283.  Bowker  y.  Chiid$,  3  Allen  434; 
Smith  Y.  Brown,  3  Hawks  580. 

In  Mitchell  y.  Wheotonj  46  Conn. 
315,  this  rule  was  applied  to  a  case 
where  one  half  the  debt  and  the  costs 


of  suit  were  ap^ed  fo  be  paid,  while  the 
suit  H'as  pending,  and  therefore  befiwe 
the  claim  for  costs  had  become  follv  pcr> 
fected  by  a  judgment,  lor  tliungh  the 
principal  debt  was  long  overdue,  the  coats 
were  not,  and  might  never  beooDe  a 
debt.  So  if  the  partial  payment  he 
made  at  some  differetd  pUtce  from  that 
of  the  original  debt,  this  is  such,  or  may 
be  such,  an  additional  advantage  or 
convenience  to  the  creditor  as  to  make 
his  agreement  binding  ;  Ilarptr  v.  G*r»- 
ham,  20  Ohio  105,  117;  JomeM  v.  fMmc, 
22  Miss.  140 ;  Smith  v.  Browm,  3  Hawkf 
580 ;  McKemzie  v.  Cmlhreth,  66  N.  a 
534  ;  Reidy.  iftUim/,  •  Wis.  175. 

7. 'The  last  requisite  for  the  rale  it 
diat  audi  partial  payment  must  not  haw 
been  made  by  way  of  or  as  a  part  of  a 
joint  scheme  with  all  the  crcditon  to 
accept  a  percentage  of  their  claims  in  fall 
discharge  of  the  whole.     For  it  is  now 
well  agreed  that  if  one's  creditors  sign  a 
joint  instrument  of  discfaaiige,  agreeing 
mutually  to  accept  a  part  in  lien  of  the 
whole,  and  the  debtor  agreeing  thereto, 
pays  the    stipulated    aoMMmt,   no  sorb 
creditor  can  afterwards  collect  die  bal- 
ance, eveir  though  the  discharge  of  the 
debtor  be  not  under  seal ;  Gcodx,  Obeea- 
man,  2   B.  4  Ad.  328  (1831)  ;  Reay  v. 
White,  1  Cr.  k  M.  748;  3  Tyr.  596; 
Murray  v.  &iotp,  37  Iowa  410  :  DaMM 
Y.  Hatdi,    1    Zab.    391  ;  Farringtm  v. 
Hodgdon,    119  Mass.    453,   and  msny 
other  cases. 

In  Steinman  v.  Magnus,  1 1  Ea.«t  390, 
Browne  v.  Stackpole,  9  N.  H.  478,  and 
many  others  cited  in  support  of  this  doc^ 
trine,  the  d  btor  had  also  given  the  secor- 
ity  of  some  third  person,  for  his  payment 
of  the  composition,  and,  therefore,  for 
that  reason  alone,  the  compromise  would 
be  binding. 

This  effect  of  a  joint  compositioa 
has  been  said  to  rest,  however,  much, 
if  not  entirely,  on  the  ground  of  the 
mutual  agreement  between  the  cred- 
itors, and  not  merely  on  the  contract  b^ 
twcen  debtor  and  creditor,  and  it  is  coB' 
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sidered  unfair  to  the  other  creditors  to 
allow  one  to  sobfieqiientlj  recover  his 
debt  in  fiill,  when  the  ochem  cannot. 
And  this  has  been  carried  so  far,  as  not 
to  allow  one  creditor  to  reeoter  on  a  note 
sabseqnentlT  given  to  him  by  the  debtor 
for  the  balance  of  bis  debt :  Cbdfcdboto 
▼.  fieiBMtt,  2  T.  B.  763;  Que  v.  Ger- 
risk^  15  Pick.  50;  Wiffgim  v.  Dutk,  It 
Johns.  306. 

And  in  England  the  creditor  has  been 
eTen  compelled  to  refund  to  the  debtor  a 
payment  actnsllj  made  in  excess  of  the 
proportion  agreed  vpon  by  all,  and  paid 
to  all  the  others :  Atkintom  y.  Dekbg,  7 
H.  4  N.  934:  h  re  Lend^erg's  A/icy,  7 
Ch.  Div.  €50. 

Bat  if  the  debtor  has  enough  lo  pay 
sdl  the  creditors  in  full,  or  gives  his  notes 
to  each  for  the  balance  dne  htm,  is  there 
any  reason  in  law  why  this  arrangement 
ahonld  be  invalid  merely  becanse  it  em- 
braces all  the  creditors,  when  it  clearly 
woald  net  be  if  it  extended  to  only  one, 
and  that  one  was  all  f  It  seems  not. 
Perhaps  this  modification  of  the  rale  ori^ 
inally  rested  npon  the  groand  that  the 
debtor  in  the  joint  compoeition  conveys 
all  his  property,  real  and  personal,  to  Us 
creditors,  or  to  trustees  for  them,  and 
therefore,  their  agreement  to  aceept  part 
would  he  binding,  npon  the  principles  be- 
fore stated  of  accepting  property  instead 
Off  money. 

That  the  whole  doctrine  of  composi- 
tion rests  upon  peculiar  grounds  is  evi- 
dent from  the  fact  that  if  all  the  credit- 
ors separately  agree  with  their  debtor  to 
take  a  part  in  Ml,  and  do  this  unbe- 
known to  each  other,  and  not  induced 
thereto  by  the  action  of  the  others,  snch 
an  arrangement  is  not  a  bar  lo  a  future 


recovery  of  the  balaaee,  by  each  separala 
creditor,  though  all  had  in  fact  agreed  lo 
a  similar  dednctioo  :  Biiu  v.  ShearU^ 
65  N.  T.  444 ;  Sage  v.  ValMtme,  SS 
Minn.  101 ;  Wheekr  v.  Wheeler,  II  Vt. 
•0.  And  see  ArUu .  T.  JjacAwewf,  1(10 
Ifass.  149. 

The  eourse  of  decuions  on  this  subject 
folly  illustrate  how  eager,  it  may  be  saM, 
courts  are  lo  discover  some  sHghl  reasons 
for  evading  the  general  rule,  and  hold- 
ing the  agreement  binding  on  te  cred- 
itor, whenever  the  slightest  additional 
advantage  to  him,  or  loss  to  the  debtor 
can  be  discovered.  Perhaps  Ae  rule  has 
been  sometimes  pushed  too  for.  Tims 
in  Hinddey  r.  Ar^g,  S7  Me.  MS,  It  was 
held  that  a  creditor  was  bound  by  hit 
agreement  lo  aeoept  part  in  foil  payment, 
on  being  informed  that  the  debtor  would 
otherwise  go  into  baakrvptcy,  and  that 
he  would  not  probably  receive  so  large 
a  dividend,  as  the  composition  ofcrnd. 
'  But  the  insolvency  of  Ae  debtor,  hit 
inability  to  pay  others  an  e(|aal  percent- 
age,  his  pains  aad  trouble  in  earning  or 
borrowing  die  Money  to  pay  hit  stipulated 
sum,  cannot  be  considered  any  addltiooal 
legal  gain  lo  the  creditor  or  l^gal  lossjto 
the  debtor.  The  latter,  in  Mokimg  if» 
payment  has  done  only  what  he  w«« 
legally  boond  to  do,  and  what  the  ered- 
itor  had  a  l^gal  right  to  demand,  and  it 
can  make  no  legal  difference  whether 
the  debtor  inherited  the  money,  or  pro- 
cured it  only  by  extraordinary  exertions, 
or  self  sacrifice.  8ee  HarrmoM  v.  Ar- 
rtmaii,  IS  Gray  341  ;  Bunge  v.  Keep, 
48  N.  Y.  S25 ;  Peareon  v.  Tkomamm, 
15  Ala.  700. 

SpMUiTD  H.  BmniTt* 

Boston. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  New  Tark, 
LOUIS  E.  HOWARD  bt  al.  v.  JOSEPH  PARK,  Jk.,  n  al. 

A  trade  name  of  a  firm  is  property,  and  no  other  persons,  vitfaoat  the  fixings 
lent,  and  not  haring  the  same  name,  can  nse  it  in  trade  to  the  disadyantagc  or  injury 
of  such  firm. 

Sncb  trade  name  may  be  assigned  to  a  successor  firm,  which  thereby  obtains  tiie 
same  rights  in  said  name  as  its  predecessor  had. 

A  dealer  in  a  commodity  identical  in  mannfactvre  and  character  with  that  dealt 
in  by  rach  firm  and  its  successor,  will  be  enjoined  from  the  sale  of  such  commod- 
ity in  a  wrapper  countersigned  with  such  trade  name  without  authority,  ercn  though 
the  dealer  purchased  the  commodity  from  the  original  manufacturers,  who  were 
authorized  to  affix  the  trade  oiame  to  such  of  their  products  as  were  designed  for 
sodi  firm* 

Appeal  from  a  judgment  dismissing  the  complaint  recovered 
upon  trial  at  special  term.  The  facts  are  sufficiently  stated  in  the 
opinion. 

Joieph  H.  Ohoate  and  Frederie  W.  Hinriehe,  for  appellants. 

Stephen  A.  Walker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Daniels,  J. — The  plaintiffs,  as  the  successors  of  the  firm  of 
Howard,  Sanger  &  Co.,  have  prosecuted  this  action  to  restrain  the 
defendants  from  selling  Low's  Brown  Windsor  Soap  in  packages 
countersigned  with  the  firm  name  of  Howard,  Sanger  &  Co.  The 
last  named  firm  on  the  15th  day  of  March  1878,  entered  into  an 
agreement  with  Low,  Son  &  Haydon,  of  London,  in  England,  for 
the  sale  of  their  soap.  The  agreement  by  its  terms  was  to  extend 
to  the  1st  of  April  1881,  and  it  included  all  the  soap  of  the  man- 
ufacturers which  should  be  sold  in  the  United  States ;  and  when 
it  should  be  supplied  for  sale  the  wrapper  containing  it  was  to  be 
countersigned  with  the  name  of  "Howard,  Sanger  &  Co."  At 
the  tim9  when  this  firm  of  Howard,  Sanger  k  Co.  went  out  of 
business  three  of  its  members  retired,  while  the  plaintiffs,  who  were 
also  members  of  that  firm,  formed  a  new  copartnership  for  the  con- 
tinuance of  the  business.  This  new  firm  bought  out  its  predecessors, 
•including  in  the  purchase  the.right  to  use  the  name  of  the  old  firm 
and  continue  the  contracts  entered  into  by  it,  and  particularly 
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Uiat  made  with  Low,  Son  k  Hajdon.  This  purchaae'  operated  as 
an  assignment  of  the  contract  to  the  plaintilb  with  the  right  to 
use  the  name  of  the  prior  firm  bj  countersigning  the  packages 
of  soap  in  controyersj ;  and,  as  that  was  shortly  afterward  prac- 
ticallj  acqaiesced  in  by  the  manufacturers  of  the  soap,  it  was 
sufficient  to  entitle  the  plaintifis  to  the  ezdnsiTe  right  to  use  the 
name  of  the  firm  of  Howard,  Sanger  ft  C!o.  in  connection  with 
the  sale  of  this  manufacture  of  soap  in  the  United  States.  For 
rights  of  this  nature  hare  been  held  to  be  tiansierable  by  assign- 
ment :  Congre$$j  fe..  Spring  Co.  ▼.  High  Rock  Congreu  Spring 
Co.j  45  N.  T.  291,  802 ;  McLean  v.  FUminfy  96  U.  8.  245, 
249 ;  Kidd  y.  Johnion,  100  Id.  617 ;  Suwtr  r.  DannenhofftTf 
82  N.  Y.  499,  602. 

The  plaintiffs  in  this  manner  having  become  entitled  to  use  the 
name  of  this  preceding  firm  for  the  purpose  of  countersigning  the 
wrappers  in  which  the  soap  was  to  be  put,  stand  substantially  in 
the  same  position  as  the  preceding  firm  itself  did.  That  firm  waa 
th^  ezclusire  owner  of  this  name.  It  had  a  property  in  it,  wbidi 
no  other  persons  without  its  consent,  not  having  die  same  namea, 
could  either  deprive  it  of  or  use  in  trade  to  the  disadvantage  or 
injury  of  the  firm  whose  name  it  was.  It  was  an  element  of  pro* 
perty,  inasmuch  as  it  became  identified  widi  its  trade,  which  it 
was  entitled  exclusively  to  use  and  enjoy  as  long  as  no  other  eon* 
cem  having  the  same  name  appeared  to  challenge  that  exclusive 
right;  Phelan  v.  CoUender,  6  Hun  244;  Devlin  v.  DevUn,  69 
N.  T.  212 ;  Bell  v.  Locke,  8  Paige  75 ;  Meneeig  v.  Meneelg,  6S 
N.  T.  427.  This  name,  as  it  had  been  used,  had  become  iden- 
tified with  the  sales  of  this  soap  in  the  United  States.  The  trade 
was  shown  to  have  been  an  extensive  one,  valuable  in  its  results  to 
the  parties  through  whose  agency  it  was  carried  on.  And  while, 
by  the  terms  of  the  agreement  made  with  the  manufacturers,  it 
was  to  be  placed  upon  all  the  packages  of  this  soap  sent  into  the 
United  States,  the  general  stipulation  on  the  subject  was  not 
intended  to  include  soap  sold  or  sent  to  othor  dealers.  For  by  the 
other  terms  and  provisions  contained  in  the  contract  it  appears  to 
have  been  clearly  cotftemplated  that  these  packets  should  all  find 
their  way  into  the  hands  of  dealers  in  the  United  States  only 
through  the  agency  of  this  firm  of  Howard,  Sanger  k  Co.  By 
the  oUier  provisions  in  the  contract  this  firm  was  constituted  and 
appointed  the  sole  agents  of  the  manufiusturers  for  the  sale  of  their 
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soap  here,  and  it  was  to  identify  and  confine  the  sale  of  such  soap  to 
that  ^agency  that  the  packets  were  to  be  countersigned  with  its 
name. 

Under  these  provisions  the  manufacturers  of  the  soap  acquired 
no  authority  to  place  the  name  of  its  agency  in  the  United  States 
upon  packets  of  soap  not  sent  to  that  agency  under  the  terms  of 
the  agreement  No  license  to  use  the  name  in  any  way  differing 
from  that  was  contemplated  by  the  terms  of  the  instrument  executed 
by  the  parties.  But  the  agreement,  on  the  other  hand,  was  that 
the  firm  of  Howard,  Sanger  &  Co.  should  be  constituted  the  sole 
agents  of  the  manufacturers  for  the  sale  of  their  soap  in  the  United 
States,  and  that  the  soap  put  up  for  that  purpose  should  be  counter- 
signed in  their  name.  No  right  or  license  to  use  this  name  for 
any  other  purpose  whatever  was  acquired  under  the  agreement,  by 
the  manufacturers ;  and  consequently,  the  firm  of  Howard,  Sanger 
k  Co.  still  continued,  after  the  agreement  was  made,  entitled  to 
all  their  proprietary  rights  in  this  matter,  and  by  the  transfer  of 
its  business  to  the  plaintiffs  in  this  case,  the  latter  succeeded  to  the 
same  rights. 

It  was  shown  by  the  evidence  in  the  case  that  the  defendants 
received  the  soap  offered  for  sale  and  sold  by  them,  through  an 
agent  acting  in  their  behalf,  directly  from  the  manufiicturers. 
When  it  was  delivered  to  them,  the  packages  were  countersigned 
with  the  name  of  Howard,  Sanger  &  Co.  in  precisely  the  £ame 
manner  as  that  which  was  sent  directly  to  the  manufiicturers'  agents. 
While  the  manufacturers  were  at  liberty  to  violate  the  terms  of  the 
contract  with  their  agent,  and  sell  the  soap  manufactured  by  them 
to  other  persons  dealing  with  them,  they  had  no  authority  to 
countersign  the  packages  in  this  manner.  For  that  not  only 
involved  the  violation  of  the  terms  and  spirit  of  the  contract,  but 
in  addition  to  that  a  misappropriation  of  the  firm  name  of  the 
agency.  The  soap  which  passed  into  the  hands  of  the  defendants 
was  the  property  of  the  manufacturers,  and  they  could  sell  and 
transfer  the  title  to  it  to  any  person  dealing  with  them,  for,  by  the 
agreement  which  they  had  made,  they  had  not  divested  themselves 
of  their  title  to  such  portions  of  their  property.  To  that  extent 
their  rights  are  entirely  different  from  those  affecting  the  firm  name 
of  the  agency.  While  as  incidental  to  their  right  of  property  in 
the  soap,  they  could  sell  and, transfer  it  to  whomsoever  they  chose, 
they  manifestly  could  not  do  so  with  this  name,  for  they  had  no 
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such  right,  title  or  interest  in  it  That,  on  the  contrmry,  continvod 
to  be  the  property  of  the  agents,  and  inasmach  as  the  manubc- 
turers  had  no  other  control  over  it  than  to  place  it  iipon  packages 
of  the  soap  sent  to  this  agency,  they  coald  not  lawfully  place  it 
upon  packages  of  soap  sold  or  delivered  to  other  dealers.  To  that 
extent,  therefore,  the  proprietary  rights  secured  to  the  plaintiffs 
were  violated  in  the  delivery  of  the  packages  of  soap  sold  to  the 
defendants,  and  to  restrain  such  a  violation  is  one  of  the  proper 
offices  of  an  injunction. 

At  the  time  when  the  defendants  commenced  their  purchases 
of  soap  from  these  manufacturers,  they  appear  to  have  been  guided 
by  no  improper  motives  whatever  in  doing  so,  and,  as  the  name 
of  Howard,  Sanger  k  Go.  was  upon  packages  as  they  came  from 
the  hands  of  the  manufacturers,  they  were  right  in  supposing  that 
it  had  been  used  with  authority  in  that  manner,  and  so,  because 
they  dealt  in  the  article  under  that  conviction,  no  just  compkiat 
could  be  made  of  their  conduct.  But  on  the  8th  day  of  De- 
cember 1879,  the  plaintifis*  exclusive  right  to  the  use  of  this 
name  was  brought  to  the  attention  of  the  defendants,  and  after 
they  had  been  so  notified  of  the  JBu^ts  it  became  their  duty  to 
desist  from  selling  the  soap  countersigned  with  the  name  of  this 
agency. 

The  information  which  was  then  given  to  them  was  a  sufieiei^t 
disclosure  of  the  fi^ts  to  render  them  chargeable  with  knowledge 
of  the  terms  of  the  contract  under  which  this  exclusive  ageney 
had  been  formed.  For  it  had  been  made  their  duty  to  inquire 
what  were  the  terms  of  the  agreement  that  had  been  made,  if  thej 
desired  further  information  upon  this  subject  And  their  fiulne  to 
make  the  inquiry  here  subjects  them  to  all  the  responsibilities 
arising  from  the  acquisition  of  such  knowledge  as  would  haye  been 
obtained  if  the  inquiry  had  actually  been  nmde.  From  the  time 
such  notice  was  received,  the  defendants  consequently  had  no  right 
to  use  this  soap  with  the  name  of  Howard,  Sanger  k  Co.  upon  the 
package. 

And  to  the  extent  of  restraining  the  use  of  that  nsmn  in  the 
sale  made  of  the  soap  by  the  defendants,  the  action  ought  to  have 
been  sustained.  But  as  to  the  right  of  the  defendants  to  purchase 
this  soap  of  Low,  Son  k  Haydon,  and  make  sales  of  it  in  the 
United  States,  the  case  stands  upon  a  different  footing.  For  the 
soap  itself  was  still  the  property  of  the  manufacturers,  notwith- 
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Standing  the  agreement  which  thej  had  made,  and  it  was,  therefore, 
capable  of  being  aold  by  them  and  the  title  to  it  transferred  to  the 
defendants.  For  that  reason  the  latter  had  the  right  to  sell  it 
again  notwithstanding  the  &ct  that  the  mannfacturers  in  selling 
it  to  them  had  violated  the  terms  of  their  agreement  made  with 
Howard,  Sanger  k  Co.  The  plaintiffs  were  not  entitled,  therefore, 
to  restrain  the  defendants  firom  either  parchasing  the  soap  from 
these  manufacturers  or  selling  it  again  in  the  course  of  their  busi- 
ness; neither  could  they  be  required  to  surrender  the  wrappers  in 
which  the  soap  had  been  packed.  All  that  they  should  have  been 
prohibited  from  doing  was  the  sale  of  the  soap  in  the  wrappers  in 
which  it  was  placed,  with  the  name  of  Howard,  Sanger  k  Co.  upon 
them.  That  under  the  circumstances  they  have  no  right  to  do, 
for  the  reason  that  it  violated  the  plaintiff's  property  in  that  name. 
By  the  erasure  of  that  name  from  the  packages,  and  the  sale  of 
the  soap  in  that  manner,  no  propriety  right  of  the  plaintiffs  will  be 
violated.  And  to  that  extent  the  defendants  are  entitled  to  make 
this  soap  an  article  of  traffic  in  their  business. 

The  facts  that  have  been  found  will  probably  require  no  further 
trial  of  this  action  for  the  purpose  of  determining  the  rights  of  the 
parties.  But  for  the  purpose  of  protecting  these  rights,  the  judg- 
ment which  has  been  recovered  should  be  reversed,  and  a  judgment 
directed  for  the  purpose  of  enjoining  and  prohibiting  the  sale  of 
this  soap  by  the  defendants  with  the  name  of  Howard,  Sanger  k 
Co.  upon  the  packages.  And  as  that  is  much  less  than  the  plain- 
tiffs themselves  have  claimed  during  the  progress  of  this  litigation, 
and  it  is  all  that  they  appear  to  be  entitled  to,  the  judgment  should 
be  without  costs  to  either  party. 


No  question  of  registration  appears  to 
hare  been  raised  in  this  q^wc,  probal>lY 
because  according  to  the  Act  of  Congress 
(Biarch  3d  1881)  sect.  3,  **no  alleged 
trademark  which  is  merely  the  name  of 
tho  applicant  shall  be  registered."  All 
previous  congressional  legislation  on  the 
subject  of  the  registration  of  trademarks, 
to  wit,  the  Acts  of  1870  and  1876,  was 
declared  by  the  Supreme  Court  of  the 
United  States  in  Untied  States  v,  Steffens, 
100  U.  S.  82,  to  be  unconstitutional,  and 
according  to  the  decision  of  the  court  upon 
that  occasion,    **the  whole  legislation 


must  faU,  as  being  void  for  want  of  eon- 
stitntional  authority.  *'  Sec  20  Am.  Law 
Reg.  305. 

The  Act  of  March  3d  1881  avoids  the 
rock  upon  which  the  first  and  only  at- 
tempt to  regtdate  the  right  <tf  trademarks^ 
Tiz.,  the  Act  of  1870,  was  wrecked. 
That  act  had  assumed  to  grant  protec- 
tion, by  the  registration  of  a  trademark, 
to  anybody  in  the  United  States,  and 
anybody  in  any  foreign  country  which 
permits  the  like  ;  and  the  remedies  pro- 
vided when  the  right  of  the  owner  of  the 
trademark  is  infringed  arc  not  confined 
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to  tlie  case  of  «  tndenuirk  used  in  for- 
eign or  intcr-state  conmieree  or  conmieroe 
with  tlie  Indian  tribea ,  bat  the  words  are 
suflicientlj  comprehensiTe  to  embraee 
oommcrcc  or  tnUHc  between  citizens  of 
the  same  state,  whidi  is  bejond  the 
power  of  Congress  and  an  inTasion  of 
Stele  rights. 

The  Act  of  IMl  enacts  that  <*owBen 
of  trademarks  need  in  commerDe  with 
foreign  nations,  or  with  the  Indian 
tribes,"  Ac.,  **maj  obtain  registration 
of  such  trademarks  bf  conqplTing  with 
the  following  reqairements,"  Ac.  Thns 
the  question  of  conuneroe  between  own- 
ers of  trademarks  in  the  same  state  is 
jndieioasly  avoided,  and  eren  the  regia* 
tration  of  trademarks  nsed  in  inter-state 
conmieroe  is  not  piofided  for.  By  tlM 
4th  Mctinnit  is  proTided  that  eertillealM 
of  such  registration  shall  be  OTidenee  fai 
may  snit  in  which  snch  trademarks  shall 
oe  hrooglit  in  controveny,  nsd  Ihrther, 
thai  copies  of  trademarks  and  of  stal^- 
ments  and  dedarations  filed  therewith 
•hall  be  received  as  evidence  in  anj  raeh 
•nit,  bat  there  is  no  attempt  to  make  shdi 
registration  oUigattMy.  The  ownen 
mnst,  however,  either  be  "domiciled  in 
the  United  States  or  located  in  anj  for- 
rign  coantrv,  or  tribes  whidi  by  treaty, 
convention  or  iov,  alTords  similar  priv- 
ileges to  citiiens  of  the  United  States.'* 
By  sect.  7,  the  '*rcgistration  of  a  trade- 
mark shaU  be  prMM  ybrts  evidence  of 
ownership,"  and  eonnterfeiting  or 
wrongfully  using  a  registered  trademark 
shall  render  the  aggressor  liable  to  an 
action  for  damages  and  to  a  suit  in 
equity  to  enjoin  from  the  wrongfol  use 
of  soch  trademark  used  in  foreign  com- 
merce, Ac.,  and  to  recover  compensation 
therefor,  and  the  coniis  of  the  United 
States  shall  hnve  original  and  appellate 
Jurisdiction  in  such  cases.  But  by  sect. 
10,  "  nothing  in  this  act  shall  prevent, 
lessen  or  impeach  any  remedy  at  law  or 
in  eqnity  which  any  party  aggrieved  h^ 
any  wrongfol  use  of  any  trademark 
might  have  liad  if  the  provisions  of  this 
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act  bad  not  been  passed."  In  other 
words  the  common-Uw  remedies  remain 
intact,  and  the  common-law  right  to  n 
trademark  is  in  itself  inalienable.  See 
10  Am.  Law  Reg.  (K.  S.)  313. 

A  trade  name  is  in  the  case  before  ns 
acknowledged  to  be  a  trademark  althongk 
the  Act  of  1831  does  not  permit  of  its 
registration,  and  such  trade  name  may 
be  assigned  to  n  successor  who  thereby 
obtains  the  same  rights  as  his  predecessor 
had,  bat  no  other  perscm  not  having  die 
same  name  can  nee  it  in  trade  to  the  dia- 
advantage  or  Injury  of  the  original  owner 
or  his  assignee.  But  fortlier,  this  case 
has  decided  that  n  dealer  in  acommodity 
identical  in  flmnnfoctnre  and  character, 
and  even  obtained  from  the  same  mann- 
foctnrer,  will  be  enjoined  from  the  sale 
of  such  commodity  countersigned  with- 
out anthority  with  such  trade  name,  in 
an  action  brought  by  the  sneccssor  of  the 
original  proprietor.  And  this  though 
such  dealer  purchased  said 
bearing  such  eovntersign  in 
from  the  manafactarer  who  was  anthor- 
iied  to  aflz  the  trade  name  to  such  pro- 
ducts as  ware  designed  exclusively  for 
said  proprietor  and  his  sneccssor.  And 
lastly,  the  violation  by  the  manufactaren 
of  their  contract  with  the  assignees  and 
their  predecessors,  although  the  saidmaa- 
ufacturers  transferred  a  good  title  in  the 
artide  to  dw  defendants,  and  the  latter 
could  not  be  restrained  from  sellmg  the 
article  itself,  would,  nevertbelem,  enti- 
tle the  plaintiffii  to  a  perpetual  injunction 
against  the  defendants  restraining  them 
from  selling  tie  said  manufoctured  article 
in  packages  bearing  the  trade  name  of 
its  original  owner  or  his  successor,  eq)0- 
cially  after  they  had  been  notified  of  the 
focts,  nocwidistanding  the  bcma  Jide*  of 
the  defendants  in  dmr  original  transao-* 
tion  with  the  manufacturers.  As  Mr. 
Upton  observes,  a  trademark  consists  of 
'*  a  right  of  property  in  amere  name,  fig- 
ure, letter-mark,  device  or  symbol,  when 
used  as  a  designation  of  a  thing."  It 
exists  "  at  common  law,  independent  of 
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tU  statute  proTuions  which  (reoognisiDg 
its  existence  and  the  great  importance 
of  its  protection  beyond  that  afforded  it 
by  courts  of  civil  jurisdiction)  inflict  the 
penalties  of  a  misdemeanor  upon  its  vio- 
lation :"  Upton's  Treatise  on  the  Law 
of  Trademarks,  pp.  14,  15. 

Whilst  on  the  subject  of  the  use  of  a 
trade  name  as  a  trademark  it  may  not  be 
amiss  to  refer  to  a  case  recently  decided 
in  England,  in  which  a  family  name  as 
affixed  to  a  particular  secret  manufacture 
became  matter  of  litigation.  The  case 
referred  to  is  that  of  the  Singer  Alamu" 
facturing  Co.  v.  Loag,  44  L.  T.  R.  888, 
being  an  appeal  by  defendant  from  the 
judgment  of  Bacok,  V.  C,  Dec.  14th 
1880. 

The  plaintiffs  were  a  company  incor- 
porated by  the  legislature  of  the  state  of 
New  Jersey,  U.  S.,  under  the  above 
style,  with  a  factory  in  Glasgow,  and 
they  claimed,  as  successors  in  the  busi- 
ness to  the  firm  of  Singer  &  Co.,  to  be 
entitled  to  all  such  interest  in  and  bene- 
fit of  the  name  of  Singer  as  their  prede- 
cessors in  the  business  were  entitled  to. 
In  an  action  to  restrain  the  use  by  the 
defendant  of  the  plaintiffs'  trade  name, 
the  issues  were  whether  the  name  was  a 
designation  of  machines  of  the  plaintiffs' 
manufacture,  or  of  machines  of  a  partic- 
ular kind  of  construction  ;  whether  tlie 
defendant  had  used  the  name  for  the  pur- 
pose of  appropriating  the  reputation  ac- 
quired by  machines  manufactured  by  the 
plaintiffF*  company  or  not ;  and  whether 
the  defendant  had,  by  using  the  name, 
induced  purchasers  to  believe  they  were 
buying  machines  manufactured  by  the 
plaintiffs'  company.  Defendant,  who 
sold  (as  wholesale  agent  in  London  of  a 
company  in  Berlin)  to  persons  in  the 
■trade  only,  described  his  machines  in  his 
circulars  and  price  lists  as  machines 
manufactured  on  the  **  Singer"  system, 
or  the  **  Singer  improved  system,"  and 
by  his  statement  of  defence  alleged,  that 
as  the  plaintiffs'  patent  had  long  since 
lapsed,  they  were  not  entitled  to  any 


monopoly  of  tlie  right  of  advertising  or 
selling  machines  manufactured  on  what 
was  known  in  the  trade  as  the  **  Singer 
System."  Held  (reversing  the  dccisioa 
of  Bacok,  V.  C),  that  tlie  plaintiffs* 
company  had  no  exclusive  right  to  se 
the  word  '^Singer,"  as  applied  to  Ecwing- 
machines,  and  that  there  was  nothing  is 
tlie  defendant's  circular,  pricc-Ufets  and 
invoices  calculated  to  deceive  and  indnoe 
purchasers  to  believe  they  were  buying 
machines  manufactured  by  the  plaintiffs. 
James,  Cotton  and  LuaH,  L.  JJ.,  were 
unanimous  in  overruling  the  iiijunctioD 
granted  by  Bacov,  V.  C.  At  the  vame 
time  it  is  only  right  to  remark  that  they 
none  '*f  them  treated  the  word  "  Singer" 
as  a  trademark,  bat  simply  as  descriptive 
of  the  kind  of  machine  by  wbcmsoever 
made.  Indeed  the  plaintiffs  had  a  sep- 
arate trademark  of  metal  containing  the 
word  '^Singer,"  with  a  device  which  the 
defendant  had  to  some  extent  imitated, 
but  abandoned  it  at  an  eaily  stage  of 
the  suit  and  undertook  never  to  use  it 
again. 

In  the  "  Singer**  Maekime  Afamf/ae- 
htrem  v.  Wiiiiam  Newttm  Hi/aM,  L. 
R.,  S  Ch.  Div.  434,  it  was  held,  in  effect. 
on  appeal,  affirming  the  decree  of  the 
Master  of  the  Rolls  di?missing  the  bill, 
that  '*when  a  manufacturer  A.  (Sin- 
ger) has  acquired  a  reputation  in  the 
market,  so  that  the  goods  made  by  him 
are  commonly  known  by  his  name,  tmt 
is  not  possessed  of  any  patent,  n  rival 
mnnufactuiTr  B.  (Wilson)  lx^inJr  enti- 
tled to  imitate  his  goods*,  is  ontitlcfl 
also,  provided  that  he  docs  not  place 
his  name  on  his  oivn  j^kkIs,  to  ad- 
vertise his  goodA  and  offer  them  fur  sale 
by  the  name  of  A.  (Singer),  if  he  takes 
care  to  state  clearly  at  the  same  time 
that  the  goods  which  he  sells  arc  manu- 
factured by  himself:"  James,  Mulush 
and  Baggallat,  L.  J  J.  That  case 
was  subsequently  reversed  in  the  House 
of  Lords  (1877),  but  without  prejudice 
to  any  question  in  the  ca^,  in  the  even! 
of  further  evidcrce  being  given,  which 
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thereby  Mithorised :  3  Appeal  Cases 
976.  The  8higer  company  claimed  the 
DMDc  **  Singer"  ••  a  trademark^  and  the 
HfMso  adjudged  that  fraad  was  not 
neoGSsarj  to  be  aTerred  or  proved  in 
order  to  obtain  protection  for  a  trade- 
mark ;  but  that  if  the  defendant's  adrer- 
tiaements  were  calcnlated  to  mislead  an 
QDwary  poichaaer  into  the  belief  that  he 
was  purchasiag  machines  manufactured 
and  sold  by  the  plaintiffs,  then  the  plain- 
tilKi  were  prima  facie  entitled  to  an  in- 
jwiction,  although  there  was  not  actual 
intent  to  dcoeire. 

The  English  casetf  are  nnmerons  to  the 
same  effect  and  date  from  an  early  period 
to  the  present  time.  In  Simgltfon  ▼.  Bol- 
tony  S  Dong.  S93,  Lord  MAMS#iBifD 
aaid,  *'  If  the  defendant  had  sold  a  rocd- 
idne  of  his  own  under  the  plaintifTs 
name  or  mark,  that  would  be  a  fraud  for 
which  an  actioB  would  lie.  But  here 
both  plaintiff  and  defendant  used  the 
name  of  the  original  inventor,  and  no 
evidence  was  given  of  the  defendant  hav- 
ing sold  it  as  if  prepared  by  the  plain- 
tiff. The  only  other  ground  on  which 
the  action  eould  be  maintained  was 
that  of  the  property  in  the  plaintiff, 
which  was  not  pretended,  there  being 
no  patent,  nor  any  letters  of  admin- 
istration.'' In  this  case  there  was  no 
evidence  of  the  plaintifTs  exelutive  right 
to  the  name  ''Dr.  Johnson's  Yellow 
Ointment,"  or  the  mark  which  both 
plaintiflT  and  defendant  used  alike. 

In  Ceamhamr,  JtmeM^  3  Yes.  k  B.  S18, 
Plumss,  y.  C,  said,  ''  The  bill  pro- 
ceeds upon  an  erroneous  notion  of  exdu- 
siTC  property  now  subsisting  in  this  med- 
icine which  Swainson  (tlie  original  pnr- 
dascr  of  tlie  recipe)  had  a  right  to 
dispose  of  by  will,  and,  as  it  is  con- 
tended, to  give  to  the  plaintiff  the  exclu- 
sive right  of  sale.  If  this  claim  of 
monopoly  can  be  maintained,  without 
any  limitation  of  time,  it  is  a  mnch  bet- 
ter right  than  that  of  a  patent."  «  *  • 
The  rice  chancellor  condodod  thus: 
"  The  defendant  does  not  hold  himself 


out  as  the  representative  of  Swainson, 
setting  up  a  right  in  that  character  to 
the  medicine  purchased  by  him,  but 
merely  represents  that  he  sclU,  not  the 
plaintifTs  medicine,  but  one  of  as  good 
a  quality.  He  is  perfectly  at  liberty  to 
do  so.  If  any  exclusive  right  in  this 
medicine  ever  existed  it  has  lon^  sii  ce 
expired."  And  yet  in  this  case  both 
plaintiff  and  defendant  used  the  same 
name  to  designate  the  medicine,  viz.: 
'*Nelm's  Vegcuble  Syrup,"  and  the 
defendant  represented  that  his  med- 
icine was  precisely  the  same  as  tluU 
made  and  sold  by  the  late  Mr.  Swain- 
son. 

In  Leather  Ctoth  Co,y.  American  Leather 
Cloth  Co.,  U   Jur.  (N.  S.)  513,  Lord 
Cmamwoxtu,  inter  alia,  said,  '*  Difficul- 
ties however  may  arise  where  the  trade- 
mark consists  merelv  of  the  name  of  tlie 
manufacturer.     When  he  dies  those  who 
succeed  him  (grandchildren  or  married 
daughters,  for  instance)  though  they  may 
not  bear  the  same  name,  yet  ordinarily 
continue  to  use  the  original  name  as  a 
trademark  ;  and  they  would  be  protected 
against  any  infringement  of  the  exclusive 
right  to  that  mark.     They  would  be  so 
protected  because,  according  to  the  ways 
of  the  trade,  they  would  be  understood 
as  meaning  no  mure  by  the  use  of  tticir 
grandfather's  or  father's  name  than  that 
they  were  carrying  on  the  manufacture 
formerly  carried  on  by  him.    Nor  would 
tlie  case  be  necessarily  different,  if,  in- 
stead of  passing  into  other  hands  by  de- 
volution of  law,  the  manufactory  were 
sold  and  assigned  to  a  purchaser.     The 
question  in  every  such  case  must  be  whe- 
ther the  purchaser,   in  continuing  the    ' 
use  of  the  original   trademark,  would, 
according  to  the  ordinary  usages  of  the 
trade,   be  understood  as  saying  more  . 
than  that  he  was  carrying  on  the  same 
business  as  had  been  formerly  carried  on 
by  the   person  whose  name  constituted 
the  trademark." 

This  appears  to  define  tersely  and  lu- 
cidly the  object  of  such  a  trademark  and 
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Ae  amount  of  protection  to  wluch  it  is 
entitled. 

In* Burgesi  t.  Burgeu^  17  Jar.  29S, 
the  pUintiflf  and  defendant  were  both 
of  the  same  name,  and  indeed  were 
father  and  son.  The  qaestion  of  a  trade- 
name as  a  trademark  coald  searoely  be 
said  to  be  at  issne.  Tbej  both  sold  a 
fish  sauce  under  the  name  of  **  Bur- 
gess's Essence  of  Anchovies/'  which  de- 
scription had  been  originally  adopted  bj 
the  fatlier  of  the  plaintiff  and  grand- 
father of  the  defendant.  In  giving  the 
opinion  of  the  Court  of  Appeal,  the 
rice  chancellor  having  refused  an  injunc- 
tion and  the  appeal  therefrom  being  dis- 
missed, Knight  Bruce,  L.  J.,  rather 
fiicctioiisly,  as  was  his  wont,  a%'oided  the 
difficulty  thus  :  '*  All  the  queen*s  sub- 
jects have  a  right,  if  they  will,  to  man- 
ufacture and  sell  pickles  and  sauces,  and 
not  the  less  tiiat  their  fathers  have  done 
so  before  them.  All  the  queen's  sub- 
jects have  a  right  to  sell  them  in  their 
own  name,  and  not  the  less  so  that  they 
bear  the  same  name  as  their  father ;  and 
nothing  else  has  been  done  In  that  which 
is  the  question  before  us.  *  *  *  He 
(the  defendant)  carries  on  business  un  • 
der  his  own  name,  and  sells  essence  of 
anchovy  as  *  Burgess's  Essence  of  An- 
chovy,' which  it  is.  ♦  *  *  The  only 
ground  of  complaint  is  the  great  celeb- 
rity which,  during  many  years,  has 
been  possessed  by  the  elder  Mr.  Bur- 
gess's essence  of  anchovy.  That  does 
not  give  him  such  exclusive  right,  such 
a  monopoly,  such  a  privilege,  as  to 
prevent  any  man  from  making  essence 
of  anchovy  and  selling  it  under  his 
own  name."  It  should  be  added  that 
tlie  vice  chancellor,  though  he  refused 
to  restrain  the  defendant  from  sell- 
ing the  same  under  the  name  of  "Bur- 
gess," had  granted  the  injunction  stop- 
ping the  defendant  from  appending  to 
the  description  the  words  ^^late  of  107 
Sfrandf^*  the  original  place  of  business 
and  where  the  plaintiff  still  continued 
the  business.     Thus  the  sting  was  taken 


out  of  dw  case  befora  it  went  ap  lo  tht 
Comrt  of  Appeal,  tiie  di—Mi  of  words 
thus  indicating  the  defendant  to  be  te 
same  man  and  eondoctiDg  die  sane  bos- 
iness  as  *'late  of  107  Strand"  being  €•- 
joined  in  the  deeroe. 

In  Jame»  t.  Joaies,  I«.  R.,  13  Eq. 
4S1,  it  was  held  by  Lord  Romuxt, 
M.  R.,  that  '^  any  person  who  has,  with- 
out the  use  of  unfair  means,  beooaie 
acquainted  with  the  mode  of  compound- 
ing a  secret  unpatented  medicine  or 
preparation,  may,  after  the  death  of  the 
original  discoverer,  make  and  sell  tiie 
compound,  describing  it  by  the  name  €f 
the  discoverer,  provided  he  docs  not  lead 
the  public  to  suppose  that  his  preparation 
is  the  manufacture  of  the  snooessors  in 
business  of  the  original  discoverer ;  bat 
he  must  not  assert  that  his  is  the  only 
genidne  article,  or  suggest  that  the  aiti- 
cle  manufactured  by  the  sueoessois  of 
the  original  discoverer  is  spnrioas." 

In  Mauam  v.  Tkority'B  C.  F,  Co,,  6 
Ch.  Div.  574,  it  was  held  by  Malos, 
V.  C,  that  '*  any  person  who  has  be- 
come acquainted  with  the  process  of 
manufacturing  an  article  which  is  in  gen- 
eral secret,  is  entitled  to  manufacture  it ; 
and  if  the  name  of  the  Jirtt  wtamtfantartr 
has  become  attached  to  the  artide,  sny 
person  afterwards  manufacturing  is  enti- 
tled to  describe  it  by  the  xcme  tf  mck 
original  manufacturer,  and  if  he  happens 
to  be  of  the  same  name  as  the  original 
manufacturer  he  may  use  his  name  in 
describing  his  business,  or  allow  it  to  be 
used  by  a  company  formed  by  him  for 
the  purpose  of  carrying  on  the  business, 
notwithstanding  that  the  manufacturen 
continue  to  carry  on  the  old  manufaetme 
under  the  old  name."  This  decision 
seems  to  be  in  accord  widi  that  of  Au-- 
geu  V.  Burgets,  supra. 

In  Cheavin  v.  Walker,  5  Ch.  Div. 
850,  S.  Cheavin  and  his  son  G.  Cheavin 
manufactured  and  sold  filterers  which  fasd 
been  patented  by  the  father,  under  the 
title  and  marked  with  the  label  as  "  S. 
Cheavin's  Improted  Patent  Gold  Medal 
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Sdf-«lMiung  Rapid  Wmter  Filteren." 
After  the  father  died  and  the  patent 
expired,  G.  CheaTin  snhitimted  his 
name  in  the  place  of  hia  father's,  and 
ocmtiiiiied  the  aanafactare  and  sale 
under  that  name,  abore  which  was  a 
medallion  oontaining  the  royal  arms, 
anrmoonted  bj  the  words  '*  Her . 
Majesty's  Royal  Letten  Patent."  The 
defendant,  who  had  been  in  the  employ 
of  G.  CheaTin,  b^gan  manufacturing 
and  selling  in  the  same  town  on  his 
own  aooonnt  filterers  similar  in  appear- 
ance to  G.  Cheavin's,  and  inscribed 
with  "  S.  CheaTin's  Patent  Priae  Medal 
Self-deaniag  Rapid  Water  Filterers,  Im- 
prored  and  llanofactared  by  Walker, 
Brightman  k  C!o. ;"  and  it  was  held  by 
the  Court  of  Appeal,  rerersing  the  Tice- 
chanosUor's  decision,  *'  First,  that  the 
label  used  by  the  plaintiff  was  not  a 
trade-mark,  bat  only  a  description  of 
the  article  as  made  according  to  S. 
CheaTin's  patent,  which,  haying  ex- 
pired, was  common  to  all  the  public 
Secondly,  that  diere  was  nothing  in  the 
defendant's  label  calculated  to  mislead 
the  public  by  a  fraudulent  imitation  of 
the  plaintiff's  label.  Thirdly,  that  the 
plaintiff's  label,  coupled  with  the  medal- 
lion of  the  royal  arms,  constituted  a 
false  representation  that  the  patent  was 
still  existing,  and  disentitled  the  plain- 
tiff to  relief  by  injunction." 

With  respect  to  label.  In  Farina  r. 
SUverlock,  6  l)e  Qex,  M.  &  G.  S14,  it 
was  held  by.  Lord  Chancellor  Cbah- 
WORTH  that  '*  in  a  case  where  the  mark 
consisted  of  a  label  in  a  certain  form, 
and  it  was  shown  that  in  very  many 
instances  labels  the  same  as  or  similar 
to  it  might  be  sold  for  a  legitimate  pur- 
pose, the  court,  in  the  absence  of  any 
proof  of  actual  fraud,  refused  to  re- 
strain the  printing  and  sale  of  such 
labels  until  the  numufacturer,  who  al- 
leged that  they  were  use  1  for  a  fraudu- 
lent purpose,  had  established  his  case  by 
an  action  at  law." 

Numerous  English   cases   might   be 


cited  to  the  effect  tiutt  an  injunction 
ought  not  to  be  granted,  it  not  being 
perfectly  clear  tiiat  the  plaintiff  had  a 
legal  right  to  the  mark  of  which  it  was 
alleged  that  the  defendant's  was  a  false 
representation.  See  SpottiMwoode  t. 
dark,  10  Jur.  1043.  Especially  where 
the  plaintiff  is  himself  seeking  to  de- 
oeire  the  public:  Piddmg  t.  How,  B 
Simons  477  ;  Hol/sy  t.  Dotenman,  S 
My.  ft  Cr.  I  ;  dark  ▼.  Freeman, 
11  Bear.  US;  FUufett  ▼.  Harrimm,  17 
Jur.  368  ;  Parry  t.  TVu^K,  6  Bear.  66. 
In  Martkall  t.  Pfnkham,  32  Wis. 
57S  (1881),  Cabbadat,  J.,  delirered 
the  opinion  of  the  court,  that  the  pro- 
per name  of  the  manufacturer  of  an 
article  cannot  be  made  a  trade-mark  io 
as  to  prevent  any  other  manufactnrsr 
from  aAxing  such  name  to  a  similar 
article  made  and  sold  by  him,  where  no 
unfair  means  are  used  to  mislead  pur- 
chasers into  a  belief  that  such  article  is 
manufactured  by  the  person  who  first 
sold  and  continues  to  sell  a  like  article 
under  that  name.  "A  trade-mark," 
says  Cabbadat,  J.,  ''performs  a  dis- 
tinctire  office.  As  such  its  use  may  be 
protected  by  the  courts.  But  this  does 
not  authorise  a  monopoly  upon  frag- 
ments of  the  language,  nor  the  exclu- 
sire  appropriation  of  words  in  common 
use  descriptiTe  of  common  objects  and 
(fualities.  It  has  often  been  decided 
that  words  which  are  merely  dcscriptire 
of  the  kind,  nature,  style,  character  or 
quality  of  the  goods  or  articles  sold  can- 
not be  exclusively  appropriated  and  pro- 
tected as  a  trade-mark." 

He  then  proceeds  to  cite  Catwell  ▼. 
Dairit,  58  N.  T.  2S3,  where  it  tvas  held 
that  '*  words  or  phrases  of  commou  use, 
and  which  indicate  the  character,  kind, 
quality  and  compoaition  of  an  article  of 
manufactore,  cannot  be  appropriated  by 
the  manufacturer  exclusively  to  his  own 
use  as  a  trade-mark." 

To  the  same  effect  he  cites  Ta^or  ▼. 
GillieM,  59  N.  T.  331.  Also,  Canal  Co 
V.  Clark,  13  WaU.  311;  ftrryr.  TViia- 
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fin,  6  BeaT.  66 ;  Canmn  y.  Daly,  7 
Bo8\y.  22S  ;  WUUcmu  v.  Johnsony  S  Id. 
1  ;  AmotLeag  Manuf,  Co,  v.  Spear,  2 
S«ndf.  (S.  C.)  599 ;  Fetridge  t.  WeUs, 
13  How.  Pr.  387-6;  Bxriridge  v. 
ilfffidt,  S  Barb.  Ch.  101  ;  Ihpham  t. 
Cole,  66  N.  Y.  69.  **From  these 
authorities,''  he  continues,  **it  is  eri- 
dent  that  the  words  '  Rheumatic  Lini- 
ment,' *  Celebrated  Liniment,'  and  the 
other  ^vords  in  the  label  in  question,  de- 
scnptive  of  the  liniment  sold,  could  not 
be  appropriated  as  a  trade-mark." 

Mr.  Browne,  in  his  treatise,  thus 
states  the  rule :  '*  The  right  to  the  use 
of  the  mark  must  be  exclusive  of  all 
other  persons.  A  trade- mark  is  an 
emblem  of  a  man  just  as  much  as  his 
written  signature,  and  is  used  to  denote 
that  an  article  of  merchandise  has  been 
made  by  a  certain  person,  or  that  it  has 
been  sold  or  offered  for  sale  by  him.  If 
the  same  mark  were  to  be  used  by  differ- 
ent persons  for  the  same  species  of  goods, 
it  would  lead  to  inextricable  confusion, 
and  its  true  and  legitimate  purpose 
would  be  overthrown,  for  then  it  would 
lack  the  essential  element  of  an  indica- 
tion of  origin  or  ownership :"  Sect. 
303. 

In  the  Wisconsin  case  of  Marshall  t. 
Pinkham,  supra,  the  subject  of  the  ex- 
clusive use  of  a  proper  name  of  the 
manufacturer  of  an  article  is  elaborately 
and  exhanstivcly  discussed  in  the  opin- 
ion delivered  by  Mr.  Justice  Cassadat, 
and  Uie  cases  we  have  referred  to  are 
ablv  commented  on.  In  that  case  the 
label  described  the  manufactured  article 
as  "Old  Dr.  S.  Marshall's  Celebrated 
Liniment,"  and  contained  other  words 
and  a  vignette,  &c.  No  unfair  means 
had  been  resorted  to  by  the  defendant  to 
mislead  purchasers  into  a  belief  that  the 
article  sold  by  him  was  manufactured 
by  the  person  who  first  sold  and  con- 
tinue to  sell  a  like  article  under  that 
name. 

'*  It  seems  to  be  the  office  of  a  trade- 
mark to  point  out  the  true  source,  origin 


or  ownership  of  the  goods  to  which  the 
mark  is  applied,  or  to  point  oat  and 
designate  a  dealer's  place  of  business, 
distinguishing  it  from  the  business  local- 
ity of  other  dealers.  Such  is  substan- 
tially the  rule  laid  down  by  many 
authorities."  Per  Cabsadat,  J.  Ihok- 
•barr.  Glerm,  4S  Wis.  118;  Gilloa  r. 
Esterbrook,  48  N.  Y.  374  ;  Amoikeag 
Manuf,  Co.  v.  Spear,  supra ;  Fetridge 
Y.  Wells,  sujTra;  Borrow*  v.  Knight,  6 
R.  I.  434 ;  Filleg  v.  Faxsett,  44  Mo. 
168  ;  Boardman  v.  Meriden  Britannia 
Co,,  39  Conn.  402.  "  The  words 
'Marshall's  Liniment,'  'Marshall's 
Rheumatic  Liniment,'  'Marshall's  Cele- 
brated Liniment,'  'Old  Dr.  S.  Mar- 
shall's Celebrated  Liniment,'  used  in 
the  various  labels  before  us,"  continues 
the  learned  judge,  "could  only  there- 
fore be  protected  as  trade-marks  in  so 
far  as  they  pointed  out  Marshall  or  old 
Dr.  S.  Marshall  as  the  true  originator 
or  owner  of  the  liniment  to  which  fhcv 

• 

were  attached."  Further  on  the  learned 
judge  remarks :  "  It  would  also  Fccm 
to  follow,  from  the  cases  cited,  that  on 
the  death  of  old  Samuel  Marshall  (as- 
suming that  no  one  succeeded  to  tlx 
good  will  or  the  business),  any  citisen 
would  have  the  legal  right  to  manufac- 
ture liniment  composed  of  the  same 
ingredients  and  made  in  the  same  way 
as  he  manufactured  that  sold  by  him, 
and  also  in  making  sales,  to  describe  it 
as  such.  Upon  that  assumption  the 
words  'Old  Dr.  S.  Marshall's  Cele- 
brated Liniment'  were  merely  descrip- 
tive of  the  compound,  and  if  truth- 
fully applied  by  the  defendant  in 
making  sales,  no  one  could  rightly 
complain,  as  no  one  had  any  patent 
upon  it  or  exclusive  right  to  the  use  of 
any  words  which  aptly  descrihed  it. 
Upon  his  death,  with  no  successor  to 
the  good  will  of  his  business,  those 
words  would  cease  to  indicate  origin 
or  ownership,  and  hence  cease  to  be  a 
trade-mark." 
In  the  principal  case  the  court  has  gone 
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the  length  of  deciding  that  m  tnde-naae 
toMj  be  assigned  to  a  successor  flmii 
which  therebj  obtains  the  same  rights  in 
said  name  as  its  prcdoceMor  had.  The 
pccnliaritj  in  this  case  is  that  the  pro- 
prietors of  the  trade-name  in  question 
were  not  the  manufacturers  of  the  ar- 
ticle to  which  it  was  aAxed,  but  simplj 
agents  for  the  United  States  for  the  sale 
^f  an  article  manufactured  by  Low,  Son 
and  Haydon,  of  London,  England.  For 
the  sale  of  the  latter's  Brown  Windsor 
Soap,  thcj  made  a  contract  bj  which  Low 
&  Co.  agreed  to  countersign  each  packet 
of  said  soap  ezclustiTely  designed  for  the 
said  agents,  with  the  name  "  Howard, 
Sanger  &  Co.'*  in  the  form  of  the  sig- 
nature of  tlic  said  firm.  That  firm  was 
the  exclusive  owner  of  this  name.  '*  It 
had,*'  in  the  words  of  DxiciELf,  J., 
"  a  property  in  it  which  no  other  person 
without  its  consent,  not  having  the  same 
name,  could  either  deprive  it  of  or  use 
in  trade  to  the  disadvantage  or  injury 
of  the  firm  whose  name  it  was.  It  was 
an  element  of  property,  inasmuch  as  it 
became  identified  with  its  trade,  which 
it  was  entitled  exclusively  to  use  and 
enjoy  as  long  as  no  other  concern  hav- 
ing the  same  name  appeared  to  challenge 
that  exclusive  right  :**  PheUm  v.  ColUn' 
Her,  6  Hun  S44  ;  Devlin  v.  Devlin^  69 
N.  T.  21S ;  Bdl  v.  Locke,  8  Paige  75 ; 
Meneely  v.  Meneeljfj  6S  N.  T.  4S7. 
The  name  could  not  be  said,  as  in  the 
case  of  Leti  (f  Pprrins  v.  Deakin,  U.  S. 
C.  C,  Illinois  N.  D.,  18  Am.  I>aw 
Rc};.  (X.  S.)  322,  to  have  Ivcome  gen- 
eric. In  that  ca9c  Judge  Dri'mmond 
rcfubcd  to  restrain  the  use  of  the  word 
*•  Worcestershire,**  as  applied  to  a  sauce, 
not  only  on  the  above  ground,  but  be- 
cause pcrK>ns  residing  at  a  place  of  that 
name  in  England,  and  who  there  manu- 
factured and  sold  the  sauce,  did  not 
thereby  acquire  the  exclusive  uw  of  the 
name  as  a  trade-mark.  An  injunction 
had  previously  been  refused  by  Sir 
George  Jksbbl,  Master  of  the  Rolls, 
6tHn  whoM  decree   (1876)   no   appeal 


was  lodged.  On  Ae  contrary,  it  appean 
to  have  been  acquiesced  in. 

The  remarkable  feature  in  the  principal 
case,  consists  in  the  fact  that  there  was 
no  attempted  Injunction  as  to  the  manu- 
factured article  itself,  the  same  soa|^ 
being  supplied  to  both  parties  alike. 
There  was  no  attempt  on  the  part  of 
the  defendants  to  pass  off  their  goods  at 
those  of  the  plaintiflTs,  and  therefore  it  b 
that  the  defendants  were  only  enjoined 
to  discontinue  the  use  of  the  plaintiflTa' 
wrappers,  with  the  name  of  Howard, 
Sanger  k  Co.  upon  them,  which  had 
been  famished  them  through  a  breach 
of  the  contract  between  the  manufac- 
turers of  the  soap  and  the  plaintiflTs. 
The  plaintiffs,  as  the  court  obsenred, 
were  not  entitled  to  restrain  the  defend- 
ants from  either  purchasing  the  soap 
from  these  nannfacturers  or  selling  it 
again  in  the  course  of  their  business. 
Neidier  could  they  be  required  to  sur- 
render the  wrappers  in  whieh  the  soap 
had  been  packed.  The  proprietary 
rights  of  the  plaintifTs  had  been  vio- 
lated in  the  delivery  of  the  packages  of 
soap  sold  to  the  defendants  with  the 
plaintiffs*  name  on  such  pachages. 
Originally  the  defendants  were  actu- 
ated by  no  improper  motives,  rightly 
supposing  that  the  name  of  plaintills  had 
been  used  with  authority  by  the  manu- 
facturers. But  when  notified  that  the 
plaintiffs  were  entitled  to  the  eiduthe 
use  of  that  name  they  should  have  de- 
sisted from  selling  the  soap  counter- 
signed with  the  name  of  the  agency. 
In  the  case  of  the  Singer  Manuf,  Co,  ▼. 
Loag,  supra^  Jambs,  L.  J.,  remarked : 
"  I  am  of  opinion  that  there  is  no  such 
thing  as  a  monopoly  or  a  property  in 
the  nature  of  a  copyright,  or  in  the 
nature  of  a  patent,  in  the  use  of  any 
name.  Whatever  name  is  used  to  desig- 
nate goods,  anybody  may  n«e  that  name 
to  designate  goods ;  always  subject  to 
this,  that  he  must  not,  as  I  said,  make 
directly,  or  through  the  medium  of  an- 
other person,  a  false  representation  that 
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his  goods  are  the  goods  of  BDOtber  per- 
son. That  I  take  to  bo  the  law.  I  am 
of  opLnion  that  the  label  was  calculated 
to  deceiye,  and  was  calculated  to  make 
a  false  representation  as  between  some- 
body who  did  not  know  who  the  real 
manufacturer  was  and  his  rendor." 
This,  however,  could  not  be  said  of  the 
principal  case.  The  label,  in  that  case, 
was  the  same  and  the  manufactured 
article  the  same. 

Let  us  see  how  far  Lush,  L.  J.,  en- 
dorses the  sentiments  of  Lord  Justice 
James  :  **  We  are  not  dealing  with  the 
validity  of  a  patent.  The  plaintiffs 
have  no  monopolj  in  .the  manufacture 
of  sewing  machines  ;  the  patents  which 
they  had  expired  some  years  ago,  and  it 
is  now  open  to  all  the  world  to  make  the 
identical  machines  which  they  make,  and 
to  imitate  theirs  in  every  particular.  Nor 
have  they  any  right  of  property  in  the 
name  ''  Singer,"  in  the  sense  in  which 
they  seek  to  use  it,  namely,  in  the  sense 
that  they  can  restrain  every  competitor 
from  using  the  word  "Singer"  as  de- 
scriptive of  the  kind  of  machine,  how- 
ever  he  may  qualify  or  explain  it. 
Wh^  they  have  a  right  to  require  is 
that  which  is  common  to  every  manufac- 
turer of  goods,  namely,  that  no  com- 
petitor shall  be  at  liberty  to  attempt  to 
put  off  goods  of  his  own  manufacture  as 
being  goods  of  the  manufacture  of  an- 
other. Th&t  is  the  right  which  they 
have,  and  no  other;  and  the  question 
here  is,  has  the  defendant,  in  his  mode 
of  carrying  on  his  business,  represented 
in  any  way  to  those  who  buy  his  ma- 
chines that  they  are  buying  the  machines 
which  are  the  manufacture  of  the  Singer 
Manufacturing  Company?  If  he  has, 
then  lie  is  guilty  of  a  fraud  towards  the 
huyer,  because  upon  that  supposition  he 
has  misled  the  huyfr,  and  he  has  at  the 
same  time  been  guilty  of  a  fraud  to- 
wards the  Singer  Manufacturing  Com- 
pany, because  upon  the  same  hypothesis 
he  has  deprived  them  of  a  customer; 
but  if  he  has  not,  it  does  not  signify 


that  he  has  sold  identically  the  same 
machines,  or  that  he  has  put  a  name 
upon  them  whicli  is  the  same  name  they 
use,  if  he  takes  care  that  he  does  not 
so  use  that  name  or  word  as  to  convey 
to  the  buyer  the  meaning  that  they  have 
been  manufactured  by  that  other  com- 
pany." 

In   the   principal  case,   if  the  plain- 
tiffs  endeavored  to  convey  by  the  labeb 
marked    with    their    name    that    tbev 
were  the  manufacturers  of  the  soap  in 
question  they  were  themselves  deceiving 
the  public,  and  would  have  had  no  title 
to  relief  in  equity.     It  might  have  been 
an  innocent  deception,  as  they  obtained 
and  sold  the  real  article,  but  it  was  an  act 
that  might  at  any  time  be  seriously  per- 
verted.    The  defendants  appear  to  have 
proceeded  one  step  more  by  using  the 
plaintiffs*   labels,   as  supplied  tlicm  by 
the  manufacturers,  and   thereby,  how- 
ever innocently,  doubly  deceived  tlie  pub- 
lie,  but  without  inflicting  public  injury, 
for  like  the  plaintiffs,  they  sold  the  real 
article,  "  Low*s  Brown  Windsor  Soap." 
Doubtless   the    plaintiffs    were    damni- 
fied by  the  loss  of  customers  consequent 
upon  this  division  of  trade.     But  qwrt 
whether  that    alone    is   sufficient  upon 
which  to  ground  an  injunction  to  discon- 
tinue the  use  of  the  labels  or  wrappers 
supplied  by  the  manufacturers  of  their 
own   accord   and   spontaneity  ?      WHiat 
had    the    defendants    to    do  with   the 
breach   of  contract  on  the  part   of  the 
manufacturers  as  against  the  plaintiffs  ? 
The  plaintiffs  had  their  remedy  fur  such 
breach.     The  public  wns  not  «'1amnificd, 
but  the  rather  benefited  by  the  compe- 
tition.    The  object  of  the  plaintiffs  had 
been  to  establish  a  mono]Mj1y  by  enter- 
ing into  an  agreement  with  the  manu- 
facturers in  London  to  supply  them  up 
the    1st  April   1881    with  all   the   soap 
which   should   be    sold   in   the    United 
States  ;  and  when  it  should  be  supplied 
for  sale  the  wrapper  containing  it  was 
to  be  countersigned  with  the  name  of 
Howard,  Sanger  &  Co.     As  Howard, 


HOWARD  r.  FABK. 


667 


Sanger  k  Co.  were  nor  the  manQfar- 
turen.  it'  »uv\\  couiiter-.«ipiattire  meant 
anydiiii^   it  meant   that  they  were  tlic 
sole  agents   in   tlie    United    States   for 
such     inanufacturcRt,    hut     purely    the 
dcfendant^t    were    not    re^ponnihlc    for 
tbA  brench  of  faith  on  the  part  of  the 
manufacturers.     If,  however,  such  waa 
not  the  interprrtnticni  to   be   put  upon 
the  counter-si;n>ature,  then  the  plaintiffs 
were  guilty  of  a  piuus   fraud  upon  the 
public  by  leaving  such  a  question  open 
to  a  doubtful  inference,  when  the  words 
.'*  s<Yie  agents"  would  liavc  removed  all 
ambiguity.     The  lack  of  such  explana- 
tory words  wouM  seem  to  identify  them 
with  the  manufacture  itself,  and  the  de- 
fendants   can   8carcely   be   blamed    for 
accepting  the    same   label   gratuitously 
and    spontaneoudy   furnished   them  by 
the  manufacturers  thcm5e1ves.  It  would 
almost  seem  as  if  the  plaintiffs  had  over- 
reachcfl  themselves  in   their    eagerness 
to  Dionopolizc  the  trade  in  this  article, 
and   tluU   tlieir   real    remedy    was    for 
breach  of  contraet   against   the   mana- 
facturers  rather  than   by  injunction  to 
restrain  tlie  use  of  tiiat  which  had  not 
damnified   tlic  public  or  the   manufac- 
turer,   however  it  might  have  affected 
the  profits  of  the  plaintiffs  in  dividing 
with  tbem  the  credit  of  a  position  of 
ambiguous  inference,  in  the  one  case  the 
■abject  of  special  agreement,  and  in  the 
other  of  onlinary  mercantile  arrange- 
ment between  manufacturers  and  their 
agents,  leaving  the  former  to  label  their 
packets  as  they  thought  fit. 

In  the  Superior  Court  of  Cincinnati 
{Singer  Manuf.  Co.  t.  Brill ^  not  jet  re- 
ported), the  court,  Fobaker,  J.,  after 
referring  to  the  opinion  of  the  lord 
chancellor  expressed  in  the  House  of 
Lords  in  the  case  of  Singer  v.  WiUon, 
mpraf  enjoined  defendant  from  using 
the  name  ''Singer,"  either  alone  or  in 
combination  with  other  words,  in  adver- 
tisements of  his  machine,  and  from  sell- 
ing sewing-machines  having  the  external 
appearance,  sliape  or  ornamentation  of 

ToL.  XXX.- 


tlie  machines  of  plaintiffs*  manufacture. 
The  court,  in  the  course  of  its  opinion, 
propouiidfd  the  following  query  :  **  Can 
tliere  be  infringement  of  a  trade  name 
by  merely  advertising  an  article  by  the 
name  *  *  *  without  selling  or  offer- 
ing it  with  the  name  attached  f      ' 

'*  However  it  may  be  in  tlie  case  of  a 
trademark,  as  distinguished  from  a  trade 
name,  I  nm  satisfied  both  upon  Reason 
and,  autltority  that  there  may  be  infringe- 
ment in  that  way  of  a  trade  name. 
'  I  don't  know  how  I  can  better  sliow 
this  authority  and  the  reason  of  it  than 
by  quoting  from  the  opinion  of  the  lord 
ehan<*ellor  in  the  case  of  Singer  v.^  fFt7- 
ion,  L.  K.,  8  App.  Coses  389,  where 
he  sayfl,  speaking  upon  this  point: 
*My  lords,  I  am  unable  to  see  that 
this  makes  any  difference  in  point  of 
principle.  It  may  well  be  that  if  an 
imitated  trademark  is  attached  to  the 
article  manufactured,  there  will,  from 
that  circumstance,  be  the  certainty  that 
it  will  pass  into  every  hand  into  which 
tlie  article  passes,  and  be  thus  a  contia- 
ning  and  ever  present  rcprefentadon 
with  regard  to  it ;  but  a  representation 
made  bv  advertisements  that  the  articles 
sold  at  a  particular  shop  arc  articles 
manufactured  by  A.  B.  (if  that  is  the 
legitimate  effect  of  the  advertiscmenta, 
which  is  a  separate  question)  must|  In 
my  opinion,  be  as  imperious  in  principle, 
and  may  possibly  be  quite  as  injurious  in 
operation,  as  the  some  representation 
made  npon  the  articles  themselves.' 

"  Tlic  next  question  here  presented  is 
tlmt  suggested  by  the  parenthetical  sen- 
tence of  the  lord  chancellor,  as  aboTe 
quoted,  vii. :  What  is  the  effect  of  the 
advertisements  made  by  the  defendant  f " 
FoAAKSB,  J.,  then  proceeds  to  deal 
with  the  defendant's  advertisements  and 
arrives  at  the  conclusion  that  the  plahi- 
tiff^s  right  of  property  in  the  word  "  Sin- 
ger,*' as  a  trade  name,  had  been  in- 
fringed by  the  defendant. 

In  Morgan,  Son$  f-  Co.  v.  TroxeU  ef 
a/..  Sup.  Ct.  of  N.  T.,  Gen.  Term,  be- 
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fore  Datis,   C.  J.,  Bradt  and  Bab- 
KETT,  JJ.,  S3  Hun  639,  Barrett,  J., 
smjrs,  cxpresiiing  the  opinion  of  the  coort, 
"  A  trademark  is  not  necessarily  limited 
to  a  derice  or  name.      The  true  rule  is 
well  stated  in  the  late  English  case  of 
MitckeU  V.  Henry,  43  L.  T.  R.  (N.  S.) 
186.     In  that  case  Lord  Justice  Jamfj 
ohserred,  *  the  Blaster  of  the  Rolls  seems 
to  me  to  have  considered  that  when  he 
had  satisfied  himself,  on  the  examination 
of  the  things  before  him,  tliat  the  twisted 
thread   in   the  defendant's  selvage  was 
in  a  position  different  from   that  of  the 
plaintiflPs,  and   that  the  plaintifTs  sel- 
vage could  not  be  said  to  be  white,  then 
that  determined   the  question.      I  am 
bound  to  say  that  to  me  the  question  is 
•  not  whether  the  selvage  is  white,  but  whe- 
ther it  was  what  the  trade  knew  as  white 
selvage;  whether  anybody  connected  with 
the  trade  could  have  any  doubt  whatever 
as  to  what  was  meant  by  white  selvage. 
Then  it  is  not  at  all  conclusive  to  my 
mind   whether  the  position  of  the  de- 
fendants is  the  same  or  different  from 
the  position  of  the  plaintiffs.    It  resolves 
itself  into  the  old   question,  which  has 
always  been  the  question   to  be  deter- 
mined in  these  cases — are  the  defendants, 
not  in  words,  but  by  acts  and  by  some- 
thing on  the  face  of  the  articles,  repre- 
senting their  goods  as  being  the  goods 
of  the  pl^ntiffs  ?      That  is  to  say,  are 
they  using  something  which  is  calculated 
to  pass  off  their  goods  as  the  goods  of 
the  plaintiffs  ?' 

**It  all  comes  to  thi?,*'  continues 
Judge  Basrett,  **  as  was  said  in  Perry 
V.  Tru^tt,  6  Beav.  66,  *  a  man  is  not 
to  sell  his  goods  under  the  pretence  that 
they  arc  the  goods  of  another.'  The  law 
does  not  limit  the  form  of  the  pretence  ; 
that  depends  upon  the  facts  of  each 
particular  case.*'  We  are,  we  con- 
fess, unoble  to  discover  in  what  respect 
the  defendants  in  the  principal  case  pre- 
tended that  the  goods  they  sold  were 
the  goods  of  another  other  than  the 
manufacturer,  or  that  by  anything  on 
the  face  of  the  articles,  they  represented 


their  goods  as  being  the  goods  of  Ae 
plaintiffs.  They  simply  represented  tken 
as  what  they  were,  viz.,  the  goods  or 
articles  manufactured    by   I^w,  Sob  ft 
Haydon,  of  London,  England,  and,  it 
might  be  added,  the  same  as  sold  in  the 
United  States  by  the  plaintiffs,  as  Tcri- 
fied  by  the  counter  signature  of  their 
name  of  **  Howard,  Sanger  ft  Co,"  im- 
pressed on  a  wrapper  supplied  by  the 
manufacturers  themselves  to  tlie  defend- 
ants, who  were  at  the  trial  w]k»IIv  iirnor- 
ant  of  any  contract  of  an  exrinsirr  char- 
acter between  the  manufartnn*rs  and  the. 
plaintiffs,  and  held  no  other  relation  to  the 
transaction  than  that  of  purflla2^.*^s  from 
the  same  manufacturers  of  the  same  arti- 
cle as  that  which  the  plaintiff's  themselves 
had  purchased  from   the   same   source, 
with  the  same  label  affixed  br  the  man- 
ufacturers  in  both  instances,  without  any 
collusion  on  the  part  of  the  defendants. 
As  was  observed   by  the  court,  **  The 
facts  that  have  been  found  will  probably 
require  no  further  trial  of  this  action  for 
the  purpose  of  determining  the  ri<;hts  of 
the  parties."      And   as  the   injunction 
simply  prohibits  the  sale  of  the  soap  by 
the  defendants  with  the  name  of  Howard, 
Sanger  ft  Co.  npon  the  packages,  the 
case  is  scarcely  likely  to  he  carried  Air- 
ther,  th<f  object  of  the  public  being  to  ob- 
tain the  genuine  article  from  the  manu- 
facturers Low,  Son  ft  Haydon,  leaving 
them  to  settle  their  difference  with  How- 
ard, Sanger  ft  Co.,  on  the  question  of 
breach  of  contract.      As   that   contract 
expired  on  1st  April  1881,  the  trade  in 
the  soap  in  question  may  honcefbrth  pro- 
bably be  considered  as  open   to  all  who 
desire  to  engage  in   it  as  agents  in  the 
Unite<l  States  for  the  manufacturers  of 
that  article,  each  agent  appending,  if  he 
sees  fit,  his  own  name  or  counter-signa- 
ture to  the  packages  received  from  the 
manufacturers.      To  this   arrangement 
the  consent  of  the  manufacturers  may  be 
deemed  a  foregone  conclusion,  even  if 
such  consent  were  indispensable. 

Hug  It  Weiohtjiak. 
New  York. 
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Court  of  Chancery  of  New  Jereey. 

MARY  ANN  HESKETH  v.  JOHN  MURPHY.  Eucutob. 

A  trust  "  to  employ  the  annaal  income  of  the  said  moneys  so  inrested,  and  from 
time  to  time  to  be  invested,  for  the  relief  of  the  most  deserving  poor  of  the  city 
of  Paterson  aforesaid  forever,  without  regard  to  color  or  sex  ;  bat  no  person  who 
is  known  to  be  in  temperate,  laxy,  immoral  or  nndeservingy  to  receive  any  beneAt 
from  the  said  fond/'  with  a  power  of  appointing  and  substitnting  trustees  for  diose 
Bamod,  IS  a  valid  charity,  and  will  be  ezeeuted. 

Bill  to  set  aside  inist  for  charity.     The  fiu^ts  are  saiBciently 
reported  in  the  opinion. 

2>.  C.  Bottan  and  W.  B,  Gourley^  for  complainant 
JET  A.  WUUamMj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Ronton,  Chancellor. — William  S.  Malcolm,  late  of  Paterson, 
died  in  1872.     His  will  contained  the  following  prorision : 

*^  After  the  death  of  my  said  wife,  I  hereby  empower  and  direct 
my  said  trustees  or  trustee  for  the  time  being  of  this  my  will,  to 
employ  the  annual  income  of  the  said  moneys  so  invested,  and 
from  time  to  time  to  be  invested,  for  the  relief  of  the  most  deserv- 
ing poor  of  the  city  of  Paterson  aforesaid  forever,  without  regard 
to  color  or  sex ;  but  no  person  who  is  known  to  be  intemperate, 
lasy,  immoral  or  undeserving,  to  receive  any  benefit  from  the  said 
fund.  And  for  the  purpose  of  preserving  and  continuing  a  per- 
petual succession  of  trustees  for  the  purpose  of  carrying  into  full 
effect  the  provisions  of  this  my  will,  I  do  hereby  empower  my  said 
trustees  or  trustee  for  the  time  being,  if  any,  whether  retiring  from 
the  office  of  trustee  or  not,  or  if  none,  then  I  direct  and  hereby 
empower  the  proving  executors  or  executor  for  the  time  being,  or 
the  administrators  or  administrator  for  the  time  being,  of  the  last 
surviving  trustee,  to  substitute  by  any  proper  writing  under  his, 
her  or  their  hands  or  hand,  any  fit  person  or  persons  in  whom 
alone,  or,  as  the  case  may  be,  jointly,  with  the  surviving  or  con- 
tinuing trustees  or  trustee,  my  trust  estate  shall  vest  or  proper 
assurance  be  vested." 

The  objection  made  to  the  gift  is  that  it  is  too  indefinite, 
especially  seeing  that,  as  it  is  contended,  no  power  of  selection  of 
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the  objects  is  conferred.    The  gift  is  for  the  relief  of  the  most  de- 
serving poor  of  the  city  of  Paterson,  without  regard  to  color  or 
sex,  to  whom  alone  it  is  to  be  confined.     A  gift  for  the  relief  of 
the  poor  of  a  city  generally,  is  undoubtedly  a  valid  charity:  Slielf. 
on  Mortmain  62.     And  so,  too,  where  the  gift  is  confined  to  a 
certain  class  of  poor  persons,  as  to  poor,  pious  persons :  Namk  t. 
Morley,  5  Beav.  177 ;  or,  to  the  widows  and  orphans  (construed 
to  mean  poor  widows  and  orphans)  of  a  parish :  Atty.-Gcn.  t. 
Comber^  2  Sim.  k  Stu.   93 ;  and  the  deserving  poor  of  a  town : 
Goodell  Y.  AsMociation^  2  Stew.  Eq.   32.     ^^  Where,"  says  Ix>rd 
Hardwicke,  in  AUy  -G-en.  v.  Pcarce^  i  Atk.  87,  ^^  testators  have 
not  any  particular  person  in  their  contemplation,  but  leave  it  to 
the  discretion  of  a  trustee  to  choose  out  the  objects,  though  such 
person  is  private,  and  each  particular  object  may  be  said  to  be 
private,  yet  in  the  extensiveness  of  the  benefit  accruing  from  them 
they  may  very  properly  be  called  public  chanties.     A  sum  to  be 
disposed  of  by  A.  B.  and  his  executors,  at  their  discretion,  among 
poor  housekeepers,  is  of  this  kind."     The  general  principle  is  that 
courts  of  chancery  uphold  and  administer  gifts  where  they  are 
made  to  particular  purposes  which  are  charitable  within  the  letter 
and  spirit  of  the  statute  (43  Elis.  c.  4),  or  where  they  are  made 
to  charity  generally,  if  there  is  a  trustee  with  power  to  make  them 
definite:  De  Camp  v.  Dobbin$y  2  Stew.  Eq.  36.     In  the  case  in 
hand  the  testator  describes  a  class  of  persons  fbr  whose  relief  the 
trust   is   designed,    and   the    duty   of  selection    necessarily   and 
obviously  falls  on  the  trustee.     By  the  terms  of  the  gift  he  is  to 
employ  the  income  for  the  purpose  mentioned.     For  want  of  a 
trustee  this  court  would  appoint  one  to  execute  the  trust.    In  Bar- 
clay V.  Maskelyne,  4  Jur.  (N.  S.)  1294,  where  the  gift  was  for  the 
benefit  of  such  poor  persons  emigrating  as  the  trustees  should  con- 
sider most  deserving,  and  the  trustees  declined  to  act,  the  court 
directed  a  scheme  for  the  execution  of  the  trust.     The  gift  in 
question  is  a  valid  charity. 


The  following  cases  show  instances 
of  similar  beqaests  to  the  poor  which 
have  been  upheld  as  charities ;  to  poor 
men  decayed  bj  misfortune  or  the  visita- 
tion of  Grod :  Skinner* 8  (hse,  Moore  1 29  ; 
for  the  marriage  of  poor  virgins :  Pw- 
ter*i  Case,  1  Co.  26  ;  for  poor  dissenting 
ministers  living  in  any  county :   Waller 


V.  ChUdSf  Amb.  524;  to  pboe  oat 
apprentices  and  to  be  lent  to  decayed 
tradesmen  :  AUomejf-General  x  ,Coreniry, 
2  Vcrn.  397,  Colles's  P.  C.  280  ;  ro 
tlie  poor  inhabitants  of  S.  :  Attorney- 
General  T.  Ciarlcef  Amb.  422 ;  to  the 
poor  :  Attorney' General  v.  Ranre,  Amb. 
422   n. ;    Attorney- General  v.   I^cock^ 
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Vindi  S4i ;  for  the  poor  inhAhituit!^  of 
8.,  in  the  county  of  IL,  and  of  B.,  in  tlw 
ooanty  of  U. :  Hereford  v.  Adamt^  7 
Yes.  S24  ;  for  the  relief  of  the  ptior  of 
8. :  AUamef' General  t.  H'i/l'inaoH^  1 
Bear.  37S;  to  chiirchi^  aniens  to  dit- 
trihute  amongtt  twelve  poor  people  who 
had  lired  in  the  parish  for  twelve  years, 
**  in  honest  fame  and  opinion : ''  Atiomef- 
Gmttral  r.  BmnUy  1  PhUl.  76S ;  for  the 
aid  and  relief  of  the  poor  citizens  and 
inhabitants  of  £.,  **  who  are  hcavilj 
bartliencd  with  tho  fee  farm  rents  of  that 
city,  and  other  impositions  and  talli- 
:"  Attormey-Gemeral  v.  Exeter,  3 
I.  45,  3  Boss.  395;  to  the  poor 
inhabitants  of  T.  R. :  Rogers  v.  Thwrnaa, 
S  Keen  8 ;  to  the  widows  and  orphans 
of  L*. :  AUonuf-Geneml  ▼•  C  •m'tvi-,  S 
Sim.  &  Stn.  93  ;  to  the  widows  and 
children  of  seamen  belonging  to  the 
town  of  L. :  thwell  v.  ilftonNy-Crsneroi, 
3  lieriv.  43;  to  such  poor  widows 
or  creditable,  industrious  unmarried 
women,  upwards  of  forty  years  of  age, 
residing  in  U.  and  C,  having  no  relief 
from  those  places :  RvuaeU  v.  Kdleit,  3 
Sm.  4  Giff.  S64 ;  to  the  orerscers  of 
the  poor  of  8.,  to  be  applied  to  tlieir  use 
and  benefit,  in  aid  of  the  poor  rate : 
Prteee  v.  Umcdii,  2  B.  &  Ad.  744 ;  for 
the  relief  of  the  widows  and  orphans 
of  the  dei^  of  W. :  JSUvert't  TnuU, 
li.  B.,  12  £q.  183,  7.Ch.  App.  170; 
for  the  education  of  poor  children  at  a 
school  Vibout  to  he  erected  n<iar  C.  : 
Society  V.  Price,  7  Irish  £q.  260  ;  to 
the  monks  of  S. ,  to  provide  clothing  for 
the  poor  children  attending  tlieir  schools  : 
Carbery  v.  Cox,  3  Irish  Ch.  231  ;  for 
building  a  hooso  for  reduced  gentlewo- 
men :  Attontetf^Geheral  t.  Ihwer,  1  Ball 
&B.  145;  Attorney' Generxd\,Tancred,  1 
Eden  10 ;  for  clothing  such  poor  children 
as  fihotdd  be  educated  in  the  school  of 
the  nnnneiyof  W.,  Id. ;  to  ti;:>  poor  < 'on 
my  little  estate  in  S. :"  BrUow  v.  Bris- 
tow,  5  Beav.  289 ;  among  poor  pious 
persons,  male  or  female,  old  or  infirm, 
as   the  executors   see   fit,  not  omitting 


large  and  sick  families,  if  of  good  char, 
actcr  :  Xaah  v.  Moriey,  5  Bear.  177  ;  to 
be  disposed  of  by  A.  B.  and  his  execu- 
tors at  their  diMsretiun,  among  poor  liouse- 
keepers:  Attameif- General  v.  Pearce,  2 
Atk.  87  \  to  faithful  domestic  servants 
settled  in  G.  :  Miller  v.  Rowan,  5  CI.  4 
Fin.  99.  See  Reeve  v.  Attorney'  General, 
3  Hare  191  ;  Loficombe  r.  Wintringkam, 
13  Beav.  87  ;  to  widows  or  orphans  of 
non-conformist  ministers,  not  being  at 
the  time  worth  upwards  of  lOOf.  a  year^ 
and  widows  being  upwards  of  fifty  years 
of  age:  Attorney' General  v.  Gleg,  1 
Atk.  356  ;  to  be  yearly  disposed  of  for 
ever  in  relieving  the  distressed  and  poor 
about  G. ,  in  meat,  drink  and  clothing, 
at  tlie  discretion  of  the  executor,  forerer : 
Attorney-General  v.  Joknton,  Amb.  190, 
note  ;  *'  some  donation  out  of  my  pro- 
perty to  the  poor  of  the  diiferent  placet 
where  I  hare  estates :"  Alice  ▼.  Comer- 
hmry,  14  Yes.  368;  in  reliering  sudi 
distressed  persons,  either  the  widows  or 
children  of  poor  clergymen  or  otherwise, 
''as  my  said  wife  shall  judge  meet 
worthy  and  deserving  objects  :*'  Waldo 
T.  CUey,  16  Yes.  206  ;  see  Norrie  t. 
Thomaon,  4  C.  E.  Gr.  308,  5  Id. 
489  ;  an  annuity  to  three  parishes  of  L., 
for  the  poor  of  the  parishes,  and  the 
residue  for  tho  use  of  the  poor  in  gen- 
eral forever:  Attorney-General  ▼.  Mat- 
tkewi,  2  Lev.  167.  To  trustees,  in 
such  way  as  they  might  judge  best  cal- 
culated to  promote  the  knowledge  of  the 
Catholic  Christiap  religion  among  the 
poor  and  ignorant  inhabitants  of  S.  and 
W. :  West  V.  Shuttietcorih,  2  Myl.  k  K. 
684.  Sec  Att.-General  v.  Mart^nt,  L. 
R.,  3  £q.  424  ;  to  the  vicar  ana  cnurch- 
wardcns  of  the  parish  of  C,  for  the 
benefit  of  the  poor  of  the  parish  of  O. 
and  adjoining  parishes  :  Attorney-General 
V.  Brandreth,  1  Ton.  &  Coll.  Ch.  200. 
See  Edinburgh  v.  Aubrey,  Amb.  236; 
to  pay  and  divide  the  residue  at  Christ- 
mas ercry  year  for  ever,  amongst  the 
aged  poor  of  the  parish  :  flsk  v.  Attomef- 
General,  L.   B.,   4   £q.   521 ;  for  the 
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■ad  sapport  of  the  poor 
of  dw  psridi  of  B.:  AUonqf-Gemenl  t. 
BUxardf  SI  Bear.  SSS ;  to  oomminiuD- 
en  of  emignuion,  for  the  benefit  of  poor 
persons  emigrating  to  certain  designated 
eoiooies :  Bturiag  ▼.  Masteljfne,  4  Jar. 
(N.  8.)  IS94  ;  to  fortj  decayed  families 
tiiat  are  oome  Co  poTerty  pnrelr  by  losses 
onaroidable ;  to  forty  poor  widows  ap- 
wards  of  fifty  years  of  sge,  and  not 
worth  40/.;  to  forty  poor  maidens  wbusc 
parents  fonncrly  lived  well,  and  are 
came  to  decay ;  to  twenty  poor  boys  to 
elodie  and  put  out  to  apprentice :  Attor- 
m^Gmend  r.  Speedy  West's  Ch.  491  ; 
to  be  diTided  equally,  twice  in  the  year, 
between  twenty  aged  widows  and  spin- 
sters of  the  parish  of  P. ;  Thompmm  t. 
CMy,  27  Bear.  649 ;  to  purchase  land, 
ID  be  let  out  to  the  poor  at  a  low  rent : 
Cnfi/M  T.  Friik,  15  Jur.  7S7.  See 
AUomef- General  v.  Leigh,  3  Yes.  389  ; 
Attonteg- General  v.  Wkkckurdif  S  Id. 
141  ;  Attorney  General  T.  Drapern^  Co,, 
S  Bear.  508  ;  Reece  v.  Attomeg- General, 
9  Hare  191  ;  for  the  relief  of  the  poor 
in  W. :  WUkinton  y.  Malin,  2  Cr.  &  Jcr. 
636 ;  to  be  distributed  erery  Sunday, 
alto  morning  service,  by  the  minister 
and  chur^wardens  of  D.  among  so 
many  poor  of  the  parish  as  were  most 
constant  in  attending  divine  service: 
Aakton's  Charity,  27  Bcav.  115  ;  for  the 
most  poor  and  needy  that  be  of  good 
life  and  conversation  that  should  be 
inhabiting  the  parish  of  K.  :  Campden 
CharUiet,  L.  R.,  18  Ch.  Div.  310  ;  for 
providing  a  proper  school- house  for  the 
instructing  of  twenty  poor  giris  of  the 
parish  of  B.  in  needle-work,  reading 
and  writing,  and  also  for  clothing  them : 
Johnston  v.  Swann,  3  Madd.  457  ;  also, 
Attorney- General  v.  mUiams,  2  Cox  C. 
C.  987  ;  Attorney- General  v.  Lepint,  2 
Bwanst.  181 ;  to  the  incumbent  of  U., 
for  providing  wine  and  bread  for  the 
sick  poor  of  U.  :  BirlcetCe  Case,  L.  B. 
9  Ch.  Div.  576.  See  Straus  v.  Gold- 
tmd,  8  Sim.  614  ;  Attorney-General  t. 
tUberdashers'  Co.,  I  Myl.  &  K.  420 ; 


in  suH>orting  or  founding  free  or  Tsggcd 
schools  for  gutter  children,  or  for  the 
poorest  of  the  poor  :  Morley  r.  Croma, 
Ij.  R.,  8  Ch.  Div.  156.  See  Sehtol 
Board  t.  fakomer.  Id.  571 ;  to  the 
incumbents  of  C.  and  S.,  to  be  divided 
equally  amongst  thn.*e  poor  sick  infirm 
people  residing  in  their  respective  par- 
ishes: WiUiams's  Case,  L.  R.,  5  Ch. 
Div.  735;  the  surplus  to  be  given  by 
testator's  executors  every  year  to  poor 
pious  members  of  the  Methodist  society 
of  G.  above  the  age  of  fifty  years : 
Dawson  v.  Small,  L.  R.,  18  £q.  114  ; 
50/.  for  the  poor  of  T. :  JToae  v.  Co^ 
grave,  10  Irish  Eq.  R.  211  ;  for  an 
almshouse  for  aged  men  and  women ; 
for  schools  for  poor  boys  and  poor  girls, 
and  that  ever}*  poor  boy  and  girl,  when 
leaving  the  school,  have  a  '*  whole  duty 
of  man,"  or  some  other  of  the  books 
of  devotion  named ;  to  redeem  poor 
persons  out  of  prison  :  Attorney- General 
T.  Bishop  of  Limerick,  5  Iridi  R.  Eq. 
403.  See  Thrnpp  t.  Cdlat,  26  Bear. 
125  ;  Attorney-General  T.  Ihimter  €^., 
2  Cox  C.  C.  51  ;  to  sil  the  poor  on 
work,  and  otherwise  for  the  relief  of  the 
poor,  in  such  parishes  and  such  manner 
as  the  trustees  named  or  their  survivor 
should  think  fit,  so  as  the  parish  of  S., 
in  the  citv  of  R.,  should  be  one  of  them : 
Attorney-General  v.  Buller,  Jac.  407 ; 
to  trustees  to  pay  the  interest  and  diri- 
dends  to  the  poor  inhabitants  of  the 
parish  of  L.,  in  the  comity  of  M.,  for 
ever,  by  half-yearly  pajTncnts  :  Attorney- 
General  v.  Freeman,  Dan.  117,  5  Price 
425.  See  Attorney  General  T.  Ward,  3 
Yes.  328;  to  V.,  his  executors,  &c., 
desiring  him  to  dispose  of  the  same  in 
such  charities  as  he  thought  fit,  recom- 
mending poor  clergymen  with  large 
families  and  good  characters  :  Motjgridgt 
V.  Thackweli,  I  Id.  464,  7  Id.  36; 
bread  to  lie  distributed  to  poor  persons 
attending  divine  service,  and  chanting 
testator's  version  of  the  Psalms  [which 
could  not  be  chanted,  because  not  au- 
thorized], Brantham  t.   East   Burgold, 
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S  Tcs.  388 ;  to  gire  m  qnaiteni  loaf 
of  bread  to  twenty  persons  weekly  : 
Limbrejf  v.  (rMT,  6  Madd.  IM  ;  a 
moiety  to  be  laid  ont  in  baying  com 
and  firing,  to  be  given  to  the  poor  of 
W.  about  Christmas  or  New  Yean 
day :  AUomttf^GtHonU  ▼.  Witbttk^  6 
Jnr.  655 ;  to  boy  and  distribute  one 
hundred  and  thirty-eigbt  quarters  of 
coals,  or  money  to  buy  ooals  at  8«f.  per 
quarter,  amongst  the  poor:  YordtnCM 
Charity^  5  Sim.  571  ;  for  clothing  and 
educating  eight  poor  boys  in  £. :  Laiy- 
■mt's  C^rUg,  L.  R.,  7  Bq.  853 ;  for 
the  garments  of  twelre  poor  men  and 
twelTc  poor  women,  at  a  specified  price ; 
MtrduuU  T(iffm*Co.y. Attorney- General, 
lu  R.,  11  £q.  35.  See  Attomef-Gei^ 
end  T.  Wax  CkastdUn'  Cb.,  L.  R.,  5 
Cb.  App.  503;  to  keep  a  house  in 
readiness  for  the  reception  of  poor 
plague  patients  during  tlieir  sickness, 
and  for  a  burial-plaoe  for  such  as  are 
deceased :  AWnwey-  General  t.  Eaii  ef 
Craven,  21  Bear.  392 ;  to  poor  relations, 
or,  in  default  of  them,  to  poor  persons 
la  iStut  county  of  A. :  CamfbeU  r.  Earl 
<f  Eadmor,  1  Bro.  C.  C.  S7I ;  to  neoct- 
•Itated  decayed  freemen  of  a  designated 
company,  tiieir  widows  and  children, 
not  exceeding  10^.  a  year  to  any  family : 
Tronmonpern*  Co.  r.  AUomeif' General^ 
10  CI.  &  Fin.  908 ;  to  and  for  the  sup- 
port, maintenance  and  <$dncation  of  the 
poor  white  citinns  of  Kent  county  gen- 
erally: State  T.  Griffith,  2  Del.  Ch. 
392,  421  ;  for  the  education  of  poor 
children  belonging  to  the  county  :  Nem" 
eon  V.  Starke,  46  Ga.  68  [overruling 
Baail  T.  Drane,  25  Id.  430]  ;  to  the 
poor  of  Madison  county :  Heuser  ▼. 
Harrie,  42  111.  425 ;  PnckeU  r.  B:ople, 
88  Id.  115  ;  to  the  education  of  colored 
children  in  the  state  of  Indiana :  Lind- 
ley*i  Case,  32  Ind.  367  [see  Grimee  r. 
Harmon,  35  Id.  198]  :  to  the  county  of 
O.,  in  tlie  state  of  Indiana,  for  colored 
diildrcn  of  said  county:  Craig  t. 
Seerist,  54  Ind.  419 ;  for  the  sole  relief 
md  benefit'  of  poor  widows  over  the 


age  of  fifty  years,  of  irreproarhaUe 
character,  wlio  have  resided  not  under 
three  years  within  eight  miles  of  the 
town  of  W.,  and  who  hare  no  certain 
income :  De  Bnder  v.  FerguAn,  54  Ind. 
549 ;  to  the  conunissioners  of  L.  county, 
for  the  use  and  benedt  of  the  orpliaa 
poor,  and  for  other  destitute  persons, 
of  said  county :  CaaumMsionere  t.  Bog- 
«rf,  55  Ind.  297  ;  for  educating  some 
poor  orphans  of  this  county,  to  be  se- 
lected by  the  county  court,  ♦  •  ♦ 
and  lo  be  eonfined  to  such  as  are  not  able 
to  educate  themselves :  ifoors  v.  Moore, 
4  Dana  354 ;  to  the  suffering  poor  of 
the  town  of  A.:  Hmtard  ▼.  Am,  Aaee 
Soe,,  49  Me.  288 ;  for  the  comfort,  re^ 
lief  and  welfare  of  the  poor  and  dis- 
tressed witUa  the  neighborhood  of  P.  r 
DssrM^  T.  Adame,  37  Me.  264 ;  to 
deserving  relations  and  such  indigent 
persons  as  they  (the  executors)  may 
think  worthy  of  the  same,  and  in 
such  manner  as  they  may  think  pro- 
per: Drem  t.  Wak^eid^  54  Me.  291  ; 
to  die  first  committee  of  the  school 
society  in  the  town  of  R.,  for  the  use 
and  benefit  of  such  families  in  said  so- 
ciety in  their  schooling  as  shall  not 
exceed,  in  tiie  list  of  the  town  for  the 
year,  the  sum  of  $50 :  Birkard  v.  Seott, 
39  Conn.  63;  to  purchase  fuel,  to  be 
given  or  sold  at  low  prices,  as  may  be 
deemed  best  by  the  trustees,  to  sudi 
worthy  and  industrious  persons  as  are 
not  supported  in  whole  or  in  part  at  the 
public  expense :  Webb  v.  Neal,  5  Allen 
575  ;  to  provide  and  sustain  a  home  for 
respectable,  destitute,  aged,  native-bom 
American  men  and  women:  Odeil  v. 
Odell,  10  Allen  1  ;  to  provide  groceries 
for  Uie  sick  and  infirm,  and  clothing  and 
fuel  for  the  helpless  and  needy :  Wa^ 
bum  V.  Sewall,  9  Mete.  280 ;  to  be  ap- 
plied to  the  use  of  the  poor  of  Old 
South  Church  :  Attomeg- General  v.  Old 
South  Society,  13  Allen  474  ;  to  pay 
over  to  such  of  the  aged  and  infirm 
native-bom  inhabitants  of  K.,  and 
nuuden  ladies  who  are  native-bom  in- 
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iMibitmiits  of  K.,  although  thoy  be  not 
aged,  as  shall  be  deeniedi  hy  the  person 
appointed  for  tltat  purpotie  by  the  town 
of  K.,  most  needy,  and  no  part  sliall  be 
paid  to  any  person  who  is  reixnviiig  gnp. 
port  as  a  pauper  :  Fdlmcs  t.  Miner,  119 
Mass.  541  ;  to  tike,  receive  and  dis- 
tribatc  the  same  among  the  poor,  meri- 
torious widows  living  and  belonging 
witliiu  the  limits  of  tlie  First  £&*lcsiAS- 
tical  Society  of  the  town  of  N. :  SoAier 
V.  Bwrr^  1S7  Mass.  231  ;  to  furnish 
relief  to  all  poor  emigrants  and  travel- 
lers coming  to  S.  on  their  way  honHi  fid€ 
to  settle  in  the  West :  Ch<uiJ»€r»  r.  St. 
LoutB,  29  Mo.  543 ;  to  be  divided  be- 
tween two  townships,  aeoordinf;  to  their 
population,  for  the  purpose  of  educating 
their  poor  orphan  children,  and  any  sur- 
plus to  the  poor  widows:  Mason  v. 
TVustaes,  V%  C.  S.  Gr.  47  ;  to  testator's 
brother,  to  be  applied  at  discretion  to 
alleviating  the  wants  and  sufferings  of 
the  deserving  poor  of  M. :  GoodeU  t. 
Uwon  Astern.,  2  Stew.  Eq.  82  ;  for  the 
relief  of  such  indi&;cnt  persons  residing 
in  the  town  of  F.  as  the  trustees  for  the 
time  being  shall  select :  Skotwdi  ▼.  Mott, 
2  Sandf.  Ch.  46  [see  BascoM  v.  Albert- 
mm,  34  N.  Y.  609]  ;  to  executors,  to 
apply  at  their  discretion  $50  a  year  to 
the  relief  of  the  poor  of  S.  church,  for  a 
specified  number  of  years :  McLcughlin 
T.  McLaughlin^  30  Barb.  458;  for  tlie 
education  of  the  children  of  the  poor, 
who  slioll  be  educated  in  the  academy  in 
the  village  of  H. :  WiUicanM  v.  WiliiamMj 
8  N.  Y.  525  [see  Basoom  v.  Alhertson^ 
34  N.  Y.  617]  ;  for  the  establishment 
of  a  free  school  or  schools  for  the  benefit 
of  the  poor  of  D.  county  :  State  v.  Afo- 
Gowen^  2  Ired.  £q.  9.  See  Black  v. 
lAgony  Harp.  £q.  205 ;  after  the  death 
of  B.  to  the  poor  of  the  county  uf  B. : 
State  v.  Gerard^  2  Ired.  £q.  2 10;. to 
the  bishop  of  North  Carolina,  in  trust  for 
the  poor  orphans  of  the  state,  and  the 
said  bishop  and  his  successors  to  have 
the  right  to  select  such  orphans :  Miller 
y,  AtkiHMon,  63  N.  C.  537.   S«e  Jack  v. 


H^ifly,  2  Hud.  &  Bro.  301  :    Mmtiea^Jky 
V.  F^eraon,  1    Mo.  758 ;   a  srbool  fat 
orplian  children  or  the  diildren  of  poor 
and  indigent    parents,    '*  who,   in    ibe 
judgment  of  my  trustees,  are  best  en- 
titled to  the  donation,  and  it  i.«  my  wish 
to    clothe   and  maintain   the    indigent 
scholars     at    well    as    scliool    tltcm :" 
Griffin  v.    Graham^    1    Hnwks   96  ;   to 
establish  a  school  in  the  town  of  Z.  for 
the  poor  children  of  said  town  :  ZanesrUte 
Mamtf,  Co,  v.  Zanesirilie,  9  Ohio  SOS ; 
20  Id.  483 ;   17  Ohio  St.  352  ;   to  such 
of  the  poor  and  nevdy  and  fatherless  oT 
J.  and  M.  townships  as  are  not  able  to 
support  themselves  :    Urmey  v.  UViofAfli, 
1  Ohio  St,  160 ;  to  a  church,  to  be  laid 
out  in  bread  annually  for  ten  years,  lor 
the  poor  of  the  congregation :    H'l'fi— 
v.  Zex,   17   S.    &  B.  88  ;  to  a  city  to 
erect  a  liorpital  for  i.  <-  ri-lief  of  the  indi- 
gent blind  and   lame :   PkUadtlfikia   ▼. 
Elliott,  3  Bawle  170 ;  to  alleviate  the 
suffering  of  the  most  prudent  poor,  bvt 
not  the  intemperate,  in  procuring  food, 
clothing    and    other  necessaries    wfaicfa 
such  persons  want    in  winter :    Gram- 
dom'i  Estate,  6  W.  &  S.  537  ;  for  die 
distribution  of  good  books  among  poor 
people  in  the  hack  part  of  Pennsylvania : 
Pickering  v.  Shotweil,  10  Pcmi.  Sl  23. 
Sec   Attorney  General    v.    Stepneg,    lO 
Ves.  L2 ;  Brotcne  v.  Yeall,  9  Id.  406  ; 
to    found  a    college    for    white    male 
orphaos,    preference     being    given    to 
orphans  born  in  tlie  city  of  P. :    Soohan 
V.  Piiiiadtiphiay  33  Penn.  St.  9  ;  Fhila- 
delphia  V.   Girard,  45  Id.  9  ;    Vithl  v. 
Girard,  2  How.   128  :  7  Wall.   14 ;   to 
the   poor  of  several  spei^ified  churches, 
during  tlie  winter,  at  the  discretion  of 
the  pastor  or  trustees  :    Tardus  Appeal^ 
64  Pcnn.  St.  95 ;  to  apply  tlio  interest 
for  ten  years  to  the  support  of  the  poor 
of  K.  township,  then  to  keep  the  prin- 
cipal for  the  use  of  the  county  forever: 
Lawrence  v.  Leonard,  83  Penn.  St.  206 ; 
anx>ng    poor  white    housekec|)crs    and 
roomkeepers  of  good  diaracter  residing 
in  P. ;   Philaddphia  t.  Fax,  64  Pena. 
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St.   1C9 ;   to  apply  to  the  relief  of  the 
destitute   in  i»uch  manner  as  charitT  it 
usnallj  (listrilmted   bj   the   minbter  at 
large  in  tlie  city  of  B.  :  Derby  y.  Dtrby^ 
4  R.  I.  4U ;    to  the  M.  charch  ♦    ♦  ♦ 
for  the  purchaiK*  of  Bibles  and  retigioiM 
tracts,  and  the  distribation  of  the  same 
among  the  destitute  :    Attorney-General 
T.   JoUy,  1    Rich.   £q.   99 ;  S  8trobh. 
£q.  379 ;  to  found  a  school  for  tcfta* 
for's  children    and    their  descendants, 
and  those  of  his  brothers  and  sitters, 
and  such  of  the  poor  children  of  the 
conntT  as  tlic    trustees    might   select: 
FranUin   t.    Ara^dd,    8   Sneed    305 ; 
also   BiMckal   t.  Acklin,  87  Tex.  173; 
Berm  t.  Carey ^   84  How.  465 ;  to  the 
city  of  C. ,  for  the  nse  and  bene6t  of  the 
poor  of  said  city :  HonAerger  t.  Bam- 
berger, 12  Heisk.  635 ;  to  the  ministry 
and  Testry  of  the  parish  of  L.,  lor  the 
use  of  the  poorest  inhabitants  of  the  said 
parish,  being  honest  people :   Eidummd 
Co,  T.  Tayloey  Gitm.  (Ya.)  336 ;  to  be 
expended  in  the  edocation  of  the  scholars 
of  poor  people   in  the  county  of  O. : 
Clement  t.  Hyde,  50  Vt.  716;   for  the 
edacation  and  tuition  of  worthy  indigent 
females:   Dodge  ▼.    Williams,  46   Wis. 
70;  to  erect  an  orphan  asylum  in  or 
near  R.,   *  *  *  to  be  open  for  the  re- 
ception of  all  orphan  children  in  said 
county,  and  such  otlier  poor,  neglected 
and  destitute  children  as  the  managers 
*  *  •  may  agree  to  receive :   Gould  t. 
Taylor    Orphan  Auylunt^  46   Wis.   106. 
See    Ruseell  t.  Allen,  5  Dill.  235 ;   to 
the  cities  of  N.  and  B.,  one-half  to  each, 
for  the  education  of  the  poor  in  those 
cities  :    McDonogh  v.  MurdorJi,  15  How. 
367  ;   $1000  to  be  paid  by  my  executor 
for  the  education  of  the  freedmen  of  this 
nation,  his  best  judgment  and  discretion 
to  be  exercised  in  said  appropnation : 
McAllister  r.    McAllister,   46  Vt.  272. 
See    Meeting  Street  Society  ▼.   Hail,  8 
R.  I.  234  ;  to  Y.  and  C,  to  be  received 
and  loaned  out  bv  three  commissioners 
of  Y.  and  C,  and  applied  by  them  to 
the  education  and  tuition  of  -all  the  pan- 
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per  and  poor  children  of  Y.  and  C, 
whose  parents  are  not  able  to  support 
them:    Williams  t.    l^rson,   38   Ala. 
299  ;  for  an  asylum  for  destitute  orphan 
boys  and  girls  at  M. :  Mihe  v.  Milne, 
17  La.  46 ;  for  the  benefit  of  the  poor : 
Loring  v.  Marsh,  8  Cliff.  469 ;  for  the 
support  of  poor  and  old  women  :    Gooek 
V.  Association,  109  Mass.  558  ;   for  the 
rolief  of  the  Jewish  poor:   Mayer  ▼. 
Society,   8  Brews.  385  ;  also  Isaac  r. 
Gomperfz,   Amb.  888,  note;  De  Costm 
T.  De  Pas,  8  Swanst.  490,  note  ;  ibr  the 
benefit    of   needy   single    women    and 
widows ;  for  the  education  and  instme- 
tion  of  poor  and  needy  children  in  B., 
to  furnish  them  with -necessary  dotiiing 
while  attending  school :  Swasey  v.  iimer. 
B&le  Soe.,  57  Me.  583 ;  for  the  educn- 
tion  of  pious,  indigent  youths  :   McCord 
▼.   Ochiltree,  8  Blackf.  15 ;  to  the  five 
monthly  meetings   of  wonen  Friendt 
held  in  P.,   towards  the  relief  of  tke 
poor  members  belonging  thereto  :  MagiU 
T.  firouw,  Brighdy  (Pa.)  346  ;  a  devise 
of  lands  for  n  site  for  the  erection  of  a 
hospital  for  foundlings  :    Omid  v.  Wasl^ 
ington  Hospital,  I  McArth.  541 ;  95  U, 
S.  803 ;  in  trust  for  the  county  of  A., 
for  establishing  and  snpponing  a  man- 
ual labor  school  for  poor  white  children 
of  the  county :    Kinnaird  r.  Miller,  85 
Gratt.  107 ;  to  a  lodge  of  freemaaopg, 
for  the  good  of  the  craft,  or  for  the  re- 
lief of  indigent  and  distressed  worthy 
masons,    their    widows    and    orphans: 
Dide  V.    fuller,  9   N.  H.    538.      See 
Indianapolis   v.   Grand  Lodge,  25   Ind. 
518;    Babb   v.    Reed,    5   Rawle    151; 
Gorman  v.  Russell,  14  Cal.  535  ;  Thomas 
V.  Ellmaker,  1  Clark  (Pa.)  508 ;   Sw^    ' 
v.  Ben^dal  Soe,,  73  Peun.  St.   368  ; 
Blenm*s  Estate,  Brightly   (Pa.)    338; 
Everett  v.  Cart,  59  Mc.  325  ;  King  t. 
Ihrler,  9  Cush.  71  ;    Vander  Vol  gen  t. 
Yates,  3  Barb.  Ch.  848. 

Some  cases,  however,  hold  similar 
bequests  invalid,  on  the  ground  of  un- 
certainty :  Kendall  v.  Granger,  5  Beav. 
300;  Attorney' General  v.   fhhmonger^s 
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G».,  S  Id.  ISl  ;  Emm  t.  Batmenmtn,  S 
I>ow.  .4  Gl.  74 ;  Lym  v.  Eatt  India 
Cb.,  1  Moo.  P.  C.  175;  Thai^^mm  t. 
JlMiyMiw,  1  CoU.  a»2  ;  HMth  y.  Che^ 
MM,  S  Drew.  417  :  £jMr€y  ▼.  Gim,  ft 
MMld.  l&l ;  /lurt  T.  Warrem,  11  Jar. 
665;  Beall  ▼.  Drone,  S5  Ga.  430; 
Lqfoge  T.  3leNamara^  5  Iowa  124; 
TV^nP^  T.  Fraxter^  4  Harr.  &  J.  446 ; 
Da$hiell  ▼.  ^/omey- Genera/,  5  Id. 
89S  ;  6  Id.  1 ;  Wilderman  t.  Baltimore, 
6  Md.  551 ;  NeedUi  t.  Afarft'ii,  aS  Id. 
609;  Goodrich's  Case,  2  Redf.  45; 
GtdUgo  T.  ^MDni€y-(?Mera/|   a  Leigh 


450 ;  HetM  ▼.  Mwrphey,  40  Wis.  S76 ; 
Beekman  r.  Donaor,  29  K.  T.  296; 
(%MM  ▼.  Mistioitarp  Society,  14  Id. 
S80;  StoU  ▼.  /Vorett,  20  Mo.  165; 
WkiU  T.  iU,  22  Conn.  31  ;  IMermj 
F^md  ▼.  Dawaon,  10  Leigh  147  ;  Ayrta 
T.  Methodist  CihircA,  3  Sandf*.  351  ; 
Bonus  ▼.  Barnes,  3  Cranch  C.  C.  269  ; 
IforM  T.  Carpenter,  Vj  Vt.  613 ;  Tajf/or 
▼.  Keep,  2  Bradw.  368 ;  Janey  r. 
Latane,  4  Leigh  327.  See  further, 
Loseombe   v.     Wintringham,    13    Bear. 


89,  note;  Nichols  ▼.  ^//en,  130 
211.  JoHH  H.  Stbwakt. 


Supreme  Court  of  Penneylvania. 
JONES  9.  JONES. 

Where  a  grantor  is  ihown  to  he  insane  on  a  particular  sahject,  mr  with  referenoe 
to  a  particular  person,  and  the  deed  is  an  act  referable  to  that  state  of  mind,  no 
Bon  need  be  proved  in  order  to  vacate  the  deed.  In  snch  a  case  the  mie  of  cqnitj 
that  a  grantor  mast  be  proved  to  have  been  of  ansonnd  mind  or  under  undue  infla- 
enoe  at  tiie  verj  time  the  deed  impeached  was  executed,  is  not  applicable. 

It  is  sufficient  to  invalidate  anj  iustrnmcnt  ezecotod  for  an  inadequate  considera- 
tion by  a  person  of  weak  intellect,  to  show  that  the  person  in  whose  fAxor  it  was 
executed  held  a  situation  of  confidence  with  respect  to  the  maker  of  such  instrument. 

Where  a  grantee  sustaining  intimate  confidential  relations  to  the  grantor,  claims 
that  the  consideration  of  a  deed  to  her  consists  in  part  of  indcblednces  of  the  gran- 
tor to  her  on  account  of  loans  of  money  made  by  her  to  the  grantor,  the  burden  of 
proof  is  upon  such  grantee  to  prove  herself  possessed  of  fntids  with  which  to  make 
■ochloan. 

Appeal  of  Fannie  Lee  Townsend  Jones  from  a  decree  of  the 
Common  Pleas  No.  4,  of  Philadelphia  county. 

Bill  in  equity  by  John  Sidney  Jones,  a  lunatic,  by  his  commit- 
tee, Michael  Arnold,  complainant,  against  Fannie  Lee  Townsend 
Jones,  defendant,  praying  for  a  reconveyance  of  a  certain  tract  of 
land  in  the  city  of  Philadelphia,  from  defendant  to  complainant. 

An  answer  was  filed,  and  the  case  referred  to  an  examiner  and 
afterwards   to  a  master,  by  whom  the  facts  were  found  to  be  as 

follows : 

The  complainant,  John  Sidney  Jones,  was  a  carpet  dealer,  in 
prosperous  circumstances.  Sometime  prior  to  1852  he  became  ac- 
quainted with  Fannie  Lee  Townsend  (the  respondent)  at  a  labor 
reform  congress,  and  brought  her  to  Philadelphia,  fitting  up  a  room 
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over  his  store  for  her,  where  she  lived,  and  employing  her  at  a  sal- 
ary of  96  per  week  to  edit  a  radical  paper  called  the  *^  Jubilee.*' 
The  testimony  clearly  showed  that  she  at  once  gained  an  enormous 
influenceover  him,  so  much  so  that  he  spoke  of  her  as  being  endowed 
with  superhuman  and  even  divine  qualities.  The  effect  upon  his 
business  was  immediately  felt,  and  ended  in  business  difficulties. 
His  wife  was  shown  to  have  begged  him  to  discontinue  his  relations 
with  respondent,  and  failing  to  so  induce  him,  to  have  finally,  in 
1852,  died  (in  the  opinion  of  the  witnesses)  of  a  broken  heart. 
After  the  death  id  his  wife,  Jones  cohabited  with  the  respondent 
as  his  wife. 

Jones  seems  to  have  been  at  all  times  a  man  of  marked  peculiar- 
ities. He  gave  expression  to  opinions  that  property  in  land  should 
be  limited  to  the  right  of  temporary  occupancy ;  that  men  should 
live  in  boats  upon  the  water,  and  that  he  with  the  respondent  would 
start  a  bank  called  the  *^  Argonautic  Bank,"  to  furnish  the  capital 
for  the  purpose.  During  his  connection  with  the  respondent  he 
spoke  of  her  as  one  who  could  do  no  wrong,  and  yielded  to  her' 
every  expressed  wish. 

In  1856  proceedings  de  lunatico  were  begun  against  Jones,  bat 
were  not  carried  to  completion.  In  1873  proceedings  were  again 
instituted,  and  on  March  20th  1873,  he  was  found  to  be  a  lunatic, 
and  incapable  of  managing  his  estate,  and  further  that  he  had  been 
BO,  with  lucid  intervals,  for  twenty  years. 

In  1861,  while  respondent  was  living  with  him  as  his  wife,  Jones, 
for  a  consideration  of  ^200,  conveyed  the  premises  in  question  to 
the  respondent,  ^'  under  and  subject  nevertheless  to  such  judgments 
and  mortgages  as  may  be  upon  the  premises."  At  the  time  of  the 
conveyance  the  premises  were  worth  about  ^5000 ;  the  encum- 
brances were  partially  discharged  by  the  committee. 

In  1867  the  house  on  the  land  was  destroyed  by  fire,  the  title 
and  the  policy  of  insurance  both  being  at  that  time  in  the  name  of 
the  respondent.  The  amount  of  the  insurance  was  $4000,  and' 
was  claimed  by  respondent  on  the  ground  that  Jones  was  her  debtor, 
and  that  the  property  had  been  conveyed  to  her  as  security  for  the 
debt.  The  matter  was  finally  compromised  by  each  party  taking 
one-half  of  the  money,  respondent  then  agreeing  to  reconvey  the 
property  to  a  nominee  of  Jones;  this  she  subsequently  declined 
to  do. 

Before  the  examiner,  the  respondent  testified  (under  objection  as 
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to  competency)  that  she  had  some  money  in  savings  banks  and 
saved  some  from  time  to  time  in  doctoring,  writing  and  speculat- 
ing. Her  son  by  a  former  marriage  also  testified  that  his  mother 
had  money  in  her  possession  before  her  marriage  with  Jones. 

On  the  other  hand  it  was  shown  that  Jones  had,  in  the  presence 
of  different  persons,  asserted  that  she  was  a  ^^  beggar*'  when  she 
came  to  him,  and  that  she  had  robbed  him  of  his  property. 

The  witnesses  present  at  the  execution  of  the  deed  in  question 
and  the  counsel  under  whose  instructions  it  was  drawn  testified  that 
Jones  was  of  sound  mind,  and  thoroughly  understood  the  nature  of 
the  transaction,  but  the  testimony  of  the  witnesses  on  the  part  of 
the  complainant  was  to  the  contrary. 

The  master  reported  a  decree  in  favor  of  the  complainant.  Ex- 
ceptions were  filed  which,  after  argument,  were  overruled  by  the 
court  below,  which  entered  a  decree  in  accordance  with  the  prayer 
of  the  bill.  The  respondent  thereupon  took  this  appeal  assigning 
for  error  the  decree  of  the  court. 

G,  Morgan  Eldridge^  Francis  E.  Brewster  and  JF.  Carroll 
Brewster f  for  appellant. 

W.  W.  Ker  and  Richard  Vaux^  for  appellee 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  C.  J. — It  is  not  a  rigid  rule  in  equity,  that  a  gran- 
tor must  be  proved  to  have  been  of  unsound  mind  or  under  undue 
influence  at  the  very  time  the  deed  impeached  was  executed.  If  it 
be  shown  that  he  was  insane  on  a  particular  subject,  or  with  refer- 
ence to  a  particular  person,  and  the  deed  is  an  act  referable  to  that 
state  of  the  mind,  no  more  is  needed.  A  man  may  be  of  perfectly 
sound  mind  on  all  subjects  but  one,  a  shrewd  man  of  business,  able 
to  make  contracts,  no  one  in  ordinary  intercourse  seeing  or  suspect- 
ing that  anything  was  wrong,  but  touch  him  on  a  particular  subject 
and  it  is  at  once  recognised  that  he  is  a  madman.  The  section  of 
Dr.  Ray's  treatise  on  the  Medical  Jurisprudence  of  Insanity  on 
Partial  Intellectual  Mania,  p.  165,  is  a  very  curious  and  instructive 
one.  John  Sidney  Jones  was  a  madman  of  this  character.  The 
evidence  clearly  shows  that  during  a  considerable  period  of  his 
life,  comprising  the  time  of  the  execution  of  the  deed  in  question, 
and  many  years  before  and  after,  he  was  decidedly  the  subject 
of  an  insane  hallucination  in  regard  to  the  appellant.     He  regarded 
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her  as  a  moot  extraordinary  woman,  even  believing  her  to  be  a 
divine  person.     She  could  say  or  do  or  wish  nothing  which  was 
wrong.     The  evidence  wakes  this  out  clearly.     The  consequence 
was,  that  her  influence  over  him  was  unbounded.     She  seems  to 
have  got  from  him  whatever  bonds  or  notes  she  wanted.    She  testi- 
fies that  it  was  for  money  loaned  by  her  to  him.    Where  did  she  get 
this  money  ?  She  says,  ^'  I  had  about  $6000  of  my  own  money  at  the 
time  I  was  married ;  I  let  the  General  have  as  much  of  it  as  $4000 
I  could  not  say  exactly  $4000,  between  94000  and  95000.     The 
money  that  I  let  the  General  have  was  my  own  money,  independent 
of  him."     Where  did  it  come  from?    It  could  be  very  clearly 
shown,  or  at  least  explained.     Her  son  says,  '^  I  am  aware  that 
previous  to  my  mother's  marriage  to  General  Jones  she  had  some 
means,  from  the  fact  that  she  sent  me  from  the  East  a  large  remit- 
tance, which  I  retained  until  she  desired  it,  and  then  paid  it  to  her. 
I  heard  in  the  family  that  she  inherited  property  from  her  father 
and  mother's  estate.'*     If  she  had  this  large  amount  of  money 
when  she  first  became  connected  with  General  Jones,  where  was  it? 
In  bank,  in  a  strong  box,  in  bonds,  mortgages,  stocks  or  loans  ? 
We  are  not  informed.    The  fiicts  of  the  case,  as  testified  by  her- 
self, seem  inconsistent  with  it :  *^  When  I  was  married  to  General 
Jones  he  fed  me,  but  I  bought  my  own  clothes.     I  occasionally 
earned  some  money  in  various  ways,  doctoring,  writing,  speculating, 
buying  and    selling  merchandise,  jewels  and  ornamental  things. 
One  time  I  speculated  in  a  piano.     She  had  for  editing  the  paper 
called  the  '^  Jubilee'*  9^  a  week,  and  a  room  to  occupy  as  an  office 
and  a  room  to  sleep  in.     She  adds,  ^*  I  had  my  money  in  the 
National  Trust  Company  at  the  corner  of  Walnut  and  Third  streets ; 
I  said  what  I  had  in  the  city  of  Philadelphia  I  had  in  that  bank. 
I  had  some  money  in  a  savings  bank  in  Providence.     I  had  about 
$600  there.     I  removed  it  from  that  bank,  I  think,  about  1858, 
but  can't  recollect  the  year.     I  kept  it  by  me  for  a  good  while.     I 
think  I  put  part  of  it  in  the  Old  Savings  Bank  in  Wnlnut  street 
above  Third  street/'     Her  account  with  the  National  Trust  Com- 
pany  is  in   evidence,   beginning   October   1852,    a   considerable 
number  of  small  deposits  only,  only  one  over  $100,  and  her  bal- 
ance at  the  end  of  the  year  was  $474.  The  next  year  showed  a  bal- 
ance of  $576,  which  remained  to  her  credit.  The  balance,  $851.75, 
she  withdrew  April  4th  1855.     She  began  again  January  1856, 
with  a  deposit  of  $1200,  which,  with  several  small  deposits,  she 
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had  withdrawn  by  November  of  the  same  year.  It  ia  nnneceBsary 
to  follow  these  acoonnts  further.  It  is  hardly  necessary  to  say  that 
they  fail  to  make  out  a  case.  The  able  and  elaborate  argument 
of  the  learned  counsel  for  the  appellant  failed  to  convince  us  that 
there  was  any  consideration  for  the  deed  in  question.  As  the 
learned  president  in  the  court  below  remarked,  in  his  opinion,  ^'  it 
may  be  doubted  whether,  during  the  time  of  these  transactions, 
she  ever  had  any  property  at  all,  except  what  she  received  from  John 
Sidney  Jones."  Under  the  circumstances  of  this  case,  his  mental 
hallucination  in  regard  to  her,  the  onus  was  upon  her  to  make  out 
this  clearly.  The  deed  in  question  she  at  one  time  alleged  to 
have  been  merely  as  security  for  loans.  She  received  by  com- 
promise $2000  of  the  insurance  money  on  the  property,  and  the 
eviden(5e  certainly  is  that  she  received  that  money  as  a  full  settle- 
ment of  all  her  claims,  and  agreed  to  reconvey  the  property. 
Whether  she  ever  was  formally  married  to  General  Jones  or  not, 
she  certainly  occupied  a  very  intimate  confidential  relation  to 
him ;  and  it  is  settled  beyond  controversy  by  the  authorities  cited 
in  the  opinion  of  the  learned  president  of  the  court  below,  that  it 
is  sufficient  to  invalidate  any  instrument,  executed  for  an  inadequate 
consideration  by  a  person  of  weak  intellect,  to  show  that  the  per- 
son in  whose  favor  it  is  framed  held  a  situation  of  confidence  with 
respect  to  the  maker  of  such  an  instrument. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  appel- 
lant. 


Where  a  deed  or  other  oontract  is 
foogfat  to  be  set  aside  on  the  ground  of 
the  insanity  of  the  maker,  no  fraud  or 
undue  influence  being  alleged,  the  test 
is,  bad  the  maker  sufficient  mind  to 
compreiiend,  in  a  reasonable  manner, 
the  nature  and  effect  of  tvhat  he  was 
doing  f  If  he  had,  the  instrument  is 
Talid,  if  be  had  not,  it  is  voidable: 
Biakeieg  r.  Blakdey,  33  N.  J.  Eq.  502. 
Bail  V.  Afomitfi,  3  Bligh  (N.  S.)  1  ; 
8.  c.  Smith  k  B.  183;  1  Dow  Ik  C. 
380;  Dennett  t.  Dennett^  44  N.  H. 
531  ;  Young  t.  Stevens,  48  Id.  135  ; 
Bond  T.  Bond,  7  Allen  1  ;  Somers  v. 
Pumpkreyt  84  Ind.  231  ;  Hovey  v. 
Chaue,  52  Me.  304  ;  Ilovty  t.  Hobson, 
55  Id.  256  ;  Darby  v.  Hayford,  56  Id. 
846*  Coleman  r,  Frazer^  3  Bush  (Ky.) 


300 ;  Carpenter  ▼.  Carpenter ,  S  Id.  283 ; 
Cramther  t.  Rotclandaom,  27  Cal.  381 ; 
MiUer  T.  Craig,  36  111.  110;  Baldwin 
T.  Duntonj  40  Id.  188;  Clearwater  v. 
Kiinler,  43  Id.  878  ;  Skddon  v.  Ilard- 
ing,  44  Id.  68  ;  WUey  v.  Ewalt,  66  Id. 
26  ;  Aiman  v.  Stout,  42  Penn.  Si.  123 ; 
Noel  V.  Karper,  53  Id.  97  ;  Lozrar  v. 
fields,  23  N.  J.  Eq.  509  ;  Diclen  t. 
Johnson,  7  Geo.  491  ;  Tohon  ▼.  Gamer, 
15  Mo.  498;  Bumham  y.  Mitcheil,  34 
Wis.  136. 

Mere  weakness  of  mind  docs  not,  in 
the  absence  of  fraud,  imposition  or  un- 
due influence,  disable  a  man  from  con- 
veying  property,  if  the  capacity  remains 
to  see  things  in  their  true  relations,  and 
to  form  correct  conclusions.  If,  how- 
ever, the  mind  is  so  impaired  that  the 
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mtanrj  eanaol  recall  the  necessary 
hdM,  nor  tha  jndgnent  be  exercised  in 
drawing  jost  oonclosions,  the  power  of 
disposing  of  property  is  gone :  IMmutt 
T.  Dmnett,  m^fra.  See  alio  Miiltr  r. 
Cratg^  mtpra;  Ahmm  r.  ^Taaf,  mpra; 
SimomUm  t.  Battm,  49  Miss.  582 ;  Bm- 
denom  y.  McGregor,  ao  Wis.  80 ;  Cam 
T.  Warford,  39  Md.  23 ;  CadMfalkderY. 
IFest,  48  Mo.  483 ;  JTiY/iVn  t.  BadgM^ 
27  Ark.  166 ;  Maddox  ▼.  Simmmi,  31 
Goo.  528 ;  Fomam  ▼.  Brookij  9  Pick. 
212;  WiUom  t.  OMSkiin,  12  B.  Moo. 
•0;  (hmondT.  fVzrog,  3  P.  Wds.  130. 

It  seems  clear  upon  principle  and  it  is 
accordingly  held  that  die  vnsoondneM 
of  nind  requisite  to  Titiate  a  contract 
most  exist  at  the  time  of  making  the 
contract:  Ooum  ▼.  Holman,  19  Ind. 
39 ;  Carpenter  t.  Carpenter^  8  Bnsh 
(Ky.)  283;  Sif^ei  r.  Wellington,  58 
Me.  453  ;  Stewart  t.  Redditt,  3  Md.  81. 
Not  only  most  the  insanity  exist  at  the 
time  of  making  the  contract,  bat  the 
contract,  when  sought  to  be  set  aside  on 
the  ground  of  insanity  alone,  whether 
general  or  partial,  must  be  shown  to  be 
the  offspring  of  mental  disease  :  Blak^ 
leg  T.  Blaheleg,  tupra ;  Wrag  ▼.  Wrag, 
32  Ind.  126;  Staples  r.  Wellington^ 
supra.  Monomania  in  no  way  connected 
with  the  subject  of  the  contract  will  not 
Titiate  it:  Bogee  v.  Smith,  9  Gratt. 
704 ;  1  Redf.  on  Wills  85.  See  also, 
Dew  T.  Clarb,  1  Addams  279  ;  3  Id.  79  ; 
Lemon  v.  Jenkins,  48  Geo.  313. 

Wliere,  however,  it  appears  in  proof 
that  a  person  was  at  any  given  time  of 
nn<^>un(l  mind  (nnless  from  some  tempo- 
rar>' or  transient  cause),  the  .legal  pre- 
sumption i.s,  that  that  state  of  mind 
continues  until  the  contrary  is  made  to 
appear  by  evidence.  But  to  have  this 
effect,  such  unsoundness  must  be  habit- 
ual:  People  V.  Francis,  38  Cal.  183; 
Crottse  T.  Ilolman,  19  Ind.  39  ;  Dichenr. 
Joltnson,  7  Geo.  484  ;  Hagnes  v.  Stcann, 
6  Ileisk.  560 ;  Thornton  v.  Appleton,  29 
Mc.  300  ;  Trish  v.  Newell,  62  III.  196  ; 
Armstrong  v.  Timmons,  3  Harrington  345; 
Corbit  v.   Smith,   7   Iowa  60 ;    Wrag  v. 


Wrag,  33  Ala.  187 ;  Cook  r.  Cock,  M 
Barb.  180;  Carpenter  v.  Carpemter,  • 
Bush  283.  Where  the  diseased  con- 
dition of  mind  is  temporary,  continued 
insanity  or  want  of  capacity  if  never 
pfeavmed:  Carpmter  r.  Carpemter,  att- 
pra:  State  t.  JUdMc,  7  Kan.  151  ; 
People  y.  FVamds^  Mq'ra;  Stifles  r. 
W^eu%ngton,  ostpm* 

In  the  principal  case  npon  the  proceed- 
ings de  luaatieo  inqmrtmdo,  it  was  fovnd 
that  the  grantor  was  a  Innatic  and  inca- 
pable of  managing  his  estate,  and  Aurther, 
that  he  had  been  so,  with  Incid  interrab, 
for  twenty  years.     After  general  insan- 
fty  is  shown  to  exist  in  order  to  eatab- 
lish  the  validity  of  aa  act  alleged  to  have 
been  done  in  a  Incid  interval,  Hie  proof 
of  such  lucid  interval  must  be  dear  :   in 
re  Gangwere's  EstaU,  14  Penn.  St.  417  ; 
Dodge  V.   Mooch,    1    Hagg.  Eec.   620. 
And  it  is  not  fofficient  that  there  is  evi- 
dence of  sanity  before  and  after  the  day 
on  which  the  act  was  done,  there  .being 
no  prcsnmptioo  that  a  lucid  interval  will 
continue :  Harden  t.  Bags,  9  Penn.  St. 
151.    It  cannot,  therefore,  be  daimed 
that  the  act  in  qnettion  in  the  prindpal 
case  was  done  in  a  Incid  interval,  even 
tliough  there  was  no  direct  evidence  of 
the  existence  of  insanity  at  the  time  the 
deed  in  question  was  executed.    The 
presumption  of  the  continuance  of  in- 
sanity once  shown  to  exist  woold,  in  the 
absence  of  opposing  eyidence,  be  sviB- 
ctent  evidence  of  the  existence  of  insan- 
ity at  the  time  of  the  execution  of  the 
deed.     And  even  if  tliere  were  no  such 
presumption,  proof  that  the  deed   was 
referable  to  the  precedent  insane  state  of 
mind,  seems  clearly  suiBdent  to  estab- 
lish the  continued  existence  and  influ- 
ence of  such  state  of  mind.     Independ- 
ently, therefore,  of  the  other  points  in 
the  case,  as  to  the  correctness   of   the 
decision    of  which   there   can    be    no 
question,  the  decision  of  the  court  npon 
the  question  of  insanity  involved  in  the 
case  seems  to  be  unquestionably  correct. 
Mahbhall  D.  Swell. 
Chicago. 
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.  United  States  Circuit  Courts  District  of  MauachusetU. 
CHARLES  LARNED  v.  LAROY  F.  GRIFFIN. 

Parties  and  witnesses  attending  in  good  faith  anj  legal  trilninal,  with  or  without 
a  writ  of  protection,  are  privileged  from  arrest  on  civil  process  during  their  attend- 
ance, and  for  a  reasonable  time  in  going  and  returning,  and  this  protection  extends 
to  parries  and  witnesses  attending  before  arbitrators,  oonunissioners  or  examiners. 

This  privilege  can  be  enforced  by  plea  in  abatement. 

The  privilege  is  not  waived  cither  by  submitting  to  the  arrest  and  giving  a  bail 
bond  or  by  filing  an  answer  to  the  merits  with  the  plea  of  abatement. 

Demurrer  to  plea  in  abatement.  The  facts  are  suflScientlj 
stated  in  the  opinion  which  vas  delivered  b; 

Colt,  J. — In  this  case  it  appears  ihat  the  defendant  was  arrested 
while  in  Boston,  Massachusetts,  in  attendance  before  a  commis- 
sioner acting  under  a  commission  isaued  out  of  the  Superior  Court 
for  Cook  county,  Illinois,  to  take  the  depositions  of  certain  wit- 
nesses in  a  case  pending  in  that  court  between  the  same  parties* 
and  for  the  same  cause  of  action  as  this  suit.  The  defendant 
submitted  to  the  arrest  and  gave  bail.  The  suit  was  first  brought 
in  the  State  court,  and  afterwards  duly  removed  here.  The  only 
question  now  before  the  court,  is  whether  the  plea  in  abatement, 
setting  up  the  privilege  of  the  defendant  from  arrest  can  be 
sustained.  To  decide  this,  we  must  determine,  1st,  whether  the 
defendant  was  privileged  from  arrest  at  the  time ;  2d,  whether  his 
remedy  can  be  enforced  by  a  plea  in  abatement;  3d,  whether 
submitting  to  the  arrest  and  giving  a  bail  bond,  is  a  waiver  of  the 
privilege ;  4th,  whether  answering  to  the  merits  is  a  waiver  of  the 
plea  in  abatement. 

It  has  long  been  settled  that  parties  and  witnesses  attending  in 
good  faith  any  legal  tribunal,  with  or  without  a  writ  of  protection, 
are  privileged  from  arrest  on  civil  process  during  their  attendance, 
and  for  a  reasonable  time  in  going  and  returning  :  Thompsons  Ca$e 
122  Mass.  428 ;  In  re  Healcy,  53  Vt.  694 ;  Huddeson  v.  Prizer. 
9  Phila.  66 ;  Hx  parte  Hurst,  1  Wash.  C.  C.  186 ;  Juneau  Bank 
V.  McSpedan,  6  Bis.  64 .  Bridges  v.  Sheldon,  7  Fed.  Rep.  17, 
43;  Person  v.  Grier,  66  N.  Y.  124;  Bacon's  Ab.,  Privilege, 
B.  2 ;  Meekins  v.  Smith,  1  H.  Black.  686 ;  1  Greenl.  on  Ev., 
§816. 

And  this  protection  extends  to  the  attendance  of  parties  and 
witnesses  before  arbitrators,  commissioners  and  examiners  :  Spence 
v.  Stuarty  8  East  89 ;    Arding  v.  Flower,  8  D.  &  E.  634 ;  San- 
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fwd  T.  Ch<ut,  3  Cow.  381 ;  TJniXed  StaU$  v.  MnUj  9  S.  &  IL 
147  ;  Hudde$on  v.  Prizer,  9  Phila.  65 ;  Wethenll  v.  Seitzinger,  1 
Bliles  237 ;  Bridget  v.  Sheldon,  7  Fed.  Rep.  17,  43 ;  1  Greenl. 
on  Ev.,  §  319. 

It  18  clear,  therefore,  that  the  defendant  was  privileged  from 
arrest  at  the  time  it  was  made.  But  whether  his  remedy  is  by 
plea  in  abatement,  is  less  free  from  doubt.  Under  the  old  English 
rule,  this  immunity  was  taken  advantage  of  by  writ  of  privilege. 
^'  The  only  way  by  which  courts  of  justice  could  anciently  take 
cognisance  of  privilege  of  parliament,  was  by  writ  of  privilege,  in 
the  nature  of  a  supersedeas  to  deliver  the  party  out  of  custody 
when  arrested  in  a  civil  suit.  But,  since  the  Statute  of  12  Wm. 
III.,  c.  3,  which  enacts  that  no  privileged  person  shall  be  subject 
to  arrest  or  imprisonment,  it  hath  been  held  that  such  arrest  is 
irregular,  ab  initio^  and  that  the  party  may  be  discharged  upon 
motion :"  1  Black.  Com.  166. 

The  more  modem  way  in  England  has  been  to  raise  the  question 
either  by  motion  or  by  plea  in  abatement :  Pitf$  Case,  3  Stra. 
985;  Cameron  v.  Lightfoot,  2  W.  Bl.  1190 ;  Meekins  t.  Smith, 
1  H.  Bl.  636 ;  Randall  v.  Gurney,  3  B.  &  Aid.  252 ;  Com.  Dig., 
Abatement,  D.  6;  1  Chit.  PI.  443;  Dane%  v.  Rendle9han,  7 
Taunt.  679. 

In  this  country,  the  right  of  privilege  has  been  brought  before 
the  court  in  three  ways.  By  motion :  IIx  parte  Hurst,  1  Wash. 
186;  Lyell  v.  Ooodwin,  4  McLean  29,  41;  Juneau  Bank  v. 
MeSpedan,  5  Bis.  64 ;  Sanford  v.  Cha$e,  3  Cow.  881 ;  Seaver  t. 
JRobinson,  3  Duer  622 ;  Harris  v.  Orantham,  Coxe  (N.  J.)  142 ; 
StarretCs  Case,  1  Dall.  356 ;  Hammerskold  v.  Itose,  7  Jones  (Law) 
629;  Hunter  y.  Cleveland,  1  Brev.  168;  Henegar  v.  Spangler, 
29  Geo.  217.  By  habeas  carpus:  Ex  parte  M'Neil,  6  Mass. 
245;  Wood  v.  Neale^  5  Gray  538;  May  v.  Shumway,  16  Id. 
86;  Richards  v.  Goodson,  2  Va.  Cases  381.  By  plea  in  abate- 
ment: King  v.  Coit,  4  Day-  129;  Case  v.  Rorabacher,  15  Mich. 
537  ;  Julio  v.  Bolles,  22  Law  Rep.  354 ;  Gilbert  v.  Vanderpool, 
15  Johns.  242 ;  Anderson  v.  Rountree,  1  Pin.  (Wis.)  115 ; 
Chaffee  v.  Jones,  19  Pick.  261,  265 ;  Hoppin  v.  Jenckes,  8  R.  I. 
453.  It  is  contended  by  the  plaintiff  that  the  common-law  privi- 
lege of  suitors  and  witnesses  never  i^xtended  so  far  as  to  abate  the 
suit,  however  different  the  rule  may  be  in  case  of  members  of 
parliament,  ambassadors  and  attorneys. 
Vol.  XXX.-^5 
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Anciently,  it  would  seem  in  all  eases  of  privilege,  the  super- 
sedeas which  was  granted  upon  a  writ  of  privilege,  only  operated  to 
deliver  the  party  out  of  custody,  and  he  was  still  held  upon  common 
bail :  Lang's  Case,  2  Mod.  181 ;  Pitt's  Cixse,  2  Stra.  i>87  ;  1  Black. 
Com.  166.  But  after  the  Statute  of  12  Wm.  III.,  c.  3,  it 
was  decided  in  Col  PitVs  Case,  2  Stra.  987,  that  members  of 
parliament,  or  those  entitled  to  privilege  of  parliament,  should  be 
discharged  absolutely,  and  not  upon  common  bail :  See  also, 
CoMidy  V.  Stuart,  12  Ad.  &  E.  450.  The  rule,  however,  with 
respect  to  suitors  and  witnesses, .  was  still  maintained,  that  while 
the  arrest  would  be  set  aside,  common  bail  must  be  filed  the  suit 
did  not  abate:  Cameroti  v.  Liglitfoot,  2  W.  Bl.  IIDO. 

The  early  decisions  in  this  country  are  not  harmonious.  In 
some  of  the  older  cases,  the  rule  was  followed  that  the  privilege 
of  suitors  and  witnesses  extends  no  further  than  exemption  from 
arrest,  that  service  by  sudmoiis  is  legal,  and  that  in  cases  of  arrest 
common  bail  must  be  filed,  or  a  general  appearance  entered :  Blight 
V.  Fishery  Peters  C.  C.  41 ;  Hunter  v.  Cleveland,  1  Brev.  168 ; 
Taft  V.  Hoppin,  Anthon  N.  P.  187  ;  Booraem  v.  Wheeler,  12  Vt 
811 ;  and  the  more  recent  case  of  Bishop  y.  Vose,  27  Conn.  1. 

In  other  cases,  however,  we  find  the  right  extended,  and  a  more 
complete  protection  afforded  suitora  and  witnesses,  the  discharge 
from  arrest  being  absolute,  and  service  by  summon «  held  illegal-: 
Hayes  v.  Shields,  2  Yeates  222 ;  Miles  v.  McCullough,  1  Binn. 
76 ;  United  States  v.  Edme,  9  S.  &  R.  147  ;  Norris  v.  Beach,  2 
Johns.  294  ;  Sanford  v.  Chase,  3  Cow.  381 ;  Harris  v.  Orantham, 
1  Coxe  142. 

Whatever  may  have  been  the  earlier  view,  we  have  no  doubt  that 
the  tendency  in  this  country  has  been  to  enlarge  the  right  of  2)rivi]ege 
so  as  to  aiTord  full  protection  to  suitors  and  witnesses  from  all  fonns 
of  process  of  a  civil  character  during  their  attendaiice  boforo  any 
judicial  tribunal,  and  for  a  reasonable  time  in  going  and  i*eturning. 
Let  us  pursue  the  subject  a  little  further.  The  case  of  Blight  v. 
Fisher,  Pet.  C.  C.  41,  decided  in  1809,  by  Justice  Washington, 
holding  that  a  service  of  summons  upon  a  witness  is  good,  is  dis- 
tinctly overruled  in  the  later  case  of  Parker  v.  Hotchkiss,  1  Wall. 
Jr.  269,  the  court  stating  that  the  opinion  met  with  the  approval 
of  Chief  Justice  Taney  and  Justice  Greer.  See  also  the  elab- 
orate opinion  in  Lyell  v.  Goodwin,  4  McLean  29^  to  the  effect  that 
a  judge  about  to  start  on  his  circuit  is  not  liable  to  be  served  with 
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•amnions,  his  privilege  being  as  extensive  as  that  of  a  snitor  or 
witness,  or  juror  of  the  court.  The  same  view  is  expressed  in 
Juneau  Bank  v.  MeSpedan^  5  Bis.  64 ;  BridgeM  v.  Sheldon^  7  Fed. 
Kep.  17,  48. 

In  the  earlier  cases  in  New  York  a  distinction  was.  taken  between 
resident  and  non-resident  suitors  and  witnesses.  In  the  case  of  non- 
residents, an  absolute  discharge  was  granted  :  Norrii  v.  Beach,  2 
Johns.  294.  But  in  the  case  of  residents,  common  bail  had  to  be 
given :  Bours  v.  Tuckerman^  7  Johns.  538. 

Referring  to  these  two  decisions  in  Sanford  v.  Cha%e,  8  Cowen 
381,  the  court  observe,  ^'  We  adopt  the  first  case;  the  privilege  of 
a  witness  should  be  absolute."  In  the  recent  case  of  Person  v. 
Grier^  66  N.  Y.  124,  the  court  declare  that  any  distinction  between 
residents  and  non-residents  is  doubtful,  and  the  broad  ground  is 
taken  that  this  immunity  is  one  of  the  necessities  of  the  adminis- 
tration of  justice,  and  that  courts  would  often  be  embarrassed  if 
suitors  or  witnesses  while  attending  court  could  be  molested  with 
process :  Seaver  v.  Robinson^  3  Ducr  622  ;  Merrill  v.  OeargCy  23 
How.  Pr.  831. 

The  case  of  Taft  v.  Hoppin  (1816),  Anthon  187,  which  decided 
that  the  defendant,  a  non-resident  suitor,  should  be  held  upon  com- 
mon bail,  was  rendered  at  Nisi  Prius,  and  in  view  of  the  prior  case 
of  Nbrrig  v.  Beach,  2  Johns.  294,  and  of  the  subsequent  decisions 
in  the  highest  court  of  the  state,  it  can  hardly  be  deemed  authority. 

In  Pennsylvania,  from  an  early  period  complete  immunity  seems 
to  have  been  extended  to  suitors  and  witnesses :  Miles  v.  MeOul- 
laugh,  1  Binn.  77 ;  Jlayes  v.  Shields,  2  Yeates  222  ;  United  States 
V.  Edme,  9  S.  &  R.  147  ;  Bolmes  v.  Nelson,  1  Phila.  217.  *'  It 
is  alike  the  privilege  of  the  person  and  the  privilege  of  the  court. 
It  renders  the  administration  of  justice  free  and  untrammelled,  and 
protects  from  improper  interference  all  who  are  concerned  in  it," 
say  the  court  in  Huddeson  v.  Prizer,  9  Phila.  66. 

In  New  Jersey,  also,  a  full  discharge  is  granted :  Harris  v. 
Grantham,  1  Coxe  142. 

In  Massachusetts  it  was  held  by  Judge  Morton  in  Julio  v.  Bolles, 
12  Law  Rep.  354,  that  a  foreign  witness  was  protected  from  summons. 
In  that  case  a  plea  in  abatement  had  been  filed  which  ^as  demurred 
to  by  the  plaintiff.  In  overruling  the  demurrer,  the  learned  judge 
observes,  ^^  If  this  service  was  illegal,  the  jurisdiction  fails,  and  the 
writ  should  be  abated." 

In  Vermont,  we  are  referred  by  plaintiff's  coupsel,  to  the  case  of 
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Boaraem  y.  Wheeler^  12  Yt.  811,  which  holds  a  plea  in  abatement 
bad  in  tbe  case  of  a  witness  arrested  while  attending  court ;  the 
court  maintaining  that  it  has  never  been  held  that  a  man's  property 
may  not  be  attached,  or  he  be  served  with  a  summons  while  attend- 
ing court  as  a  witness  or  saitor ;  what  is  wanted  is  that  the  suitor 
or  witness  may  give  uninterrupted  attendance  at  court ;  that  this 
object  b  not  secured  by  abating  the  writ,  for  the  question  may  not 
be  heard  until  long  after  the  court  he  was  attending  had  closed  its 
session ;  the  legal  object  can  be,  and  always  has  been  better  secured 
by  tho  summary  proceeding  of  a  motion  to  the  court  to  release  the 
person  for  the  time  being  or  by  habeoB  corpu$. 

But  the  views  here  expressed  of  the  extent  of  the  privilege  of 
suitors  or  witnesses,  are  clearly  inconsistent  with  the  later  case  in 
Vermont  of  In  re  Hecdey  (1881),  53  Yt.  694,  which  declares  a  ser- 
vice by  summons  upon  a  witness  to  be  illegal.  The  court,  citing 
Penan  v.  Grier^  66  N.  T.  124,  and  other  cases,  remark,  ^^In  the 
case  of  a  non-resident  suitor  or  witness,  the  weight  of  authority  is 
to  the  effect  that  the  immunity  is  absolute  from  the  service  of  any 
process,  unless  the  case  is  exceptional."  And  it  is  further  declared 
that  if  the  writ  had  been  made  returnable  to  that  court  it  would 
have  been  dismissed  upon  motion ;  the  court  would  not  have  taken 
jurisdiction  of  a  party  whose  rights  were  thus  invaded,  for  to  do  so 
would  be  in  effect  a  withdrawal  of  the  shield  and  protection  which 
the  law  uniformly  gives  to  witnesses. 

Whether  this  plea  in  abatement  shall  be  sustained  or  not,  tuma 
upon  the  view  taken  of  the  extent  and  character  of  the  privilege 
to  which  suitors  and  witnesses  are  entitled.  If  we  adopt  the  older 
and  narrower  view,  that  this  is  wholly  the  privilege  of  the  court 
rather  than  of  the  suitor,  and  therefore  a  question  of  judicial  dis- 
cretion rather  than  of  personal  right;  and  further,  that  while  the 
offender  may  be  punishable  for  contempt,  if  the  arrest  is  made  in 
the  actual  or. constructive  presence  of  the  court,  still  the  suitor  or 
witness  can  only  ask  to  have  the  arrest  set  aside  upon  giving  com- 
mon bail,  or  entering  a  general  appearance,  then  the  suit  does  not 
abate,  and  the  present  plea  is  bad. 

But  if  we  adopt  the  broader  rule,  which  it  appears  to  us  is  clearly 
warranted  by  the  more  recent  decisions  in  the  federal  and  state 
courts,  and  which  in  our  opinion  is  necessary  to  the  due  administra- 
tion of  justice,  that  this  immunity  extends  to  all  kinds  of  civil  pro- 
cess, and  affords  an  absolute  protection,  then  we  see  no  good  reason 
why  a  plea  in  abatement  is  not  proper  here,  as  in  other  cases  of 
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privily  where  an  absolute  discharge  is  granted,  and  where  the  plea 
IS  held  good  (see  aothorities  before  cited). 

The  plaintiff  contends  that  the  defendant  submitted  to  the  arrest, 
made  application  to  give  bail,  and  entered  into  a  bond^  and  that 
this  constitutes  a  waiver  of  his  privilege.  We  do  not  think  this 
sound,  though  we  are  aware  that  some  cases  seem  to  point  in 
this  direction :  Fletcher  v.  Baxter,  2  Aiken  (Vt.)  224 ;  Brawn  v. 
Getehelly  11  Mass.  11,  14. 

The  question,  however,  was  directly  passed  upon  in  United  States 
y.  Edme,  9  3.  &  R.  147,  149,  and  it  was  there  decided  that  the 
giving  of  a  bail  bond  is  so  far  from  waiving  the  privilege,  that  the 
court  when  they  discharge  will  order  it  to  be  delivered  up  and  can- 
celled. It  is  not  esteemed  any  good  ground  for  presuming  a  waiver 
of  privilege  from  arrest,  because  the  person  takes  the  ordinary  and 
most  expeditious  mode  of  freeing  himself  from  arrest:"  RBDriSLD, 
J.,  in  Washburn  v.  Phelps,  24  Vt.  606. 

It  appears  in  this  case  that  an  answer  to  the  merits  was  filed 
with  the  plea  in  abatement ;  it  has  been  decided  that  in  Massachu- 
setts the  validity  of  neither  is  affected  by  their  being  pleaded  to- 
gether, and  that  the  plea  in  abatement  is  not  thereby  waived: 
Fisher  v.  Fraprie,  125  Mass.  472;  O'Loughlin  v.  Bird,  128 
Id.  600. 

Upon  the  whole  we  are  of  the  opinion  that  the  plea  in  abatement 
should  be  sustained.  Action  dismissed. 
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supreme  court  of  the  united  states.* 

supreme  court  of  illinois.* 

supreme  court  of  missouri.' 

supreme  court  of  newjerset.* 

supreme  court  of  vermont.' 

Admiralty. 

Collision — Damages^  Measure  of — Partial  Insvrance — Recovery  of 
Half  Damages. — Upon  a  libel  for  collision   libellant  may  be  allowed 

'  Pkvparcd  expressly  for  the  American  Law  Register,  from  tlie  original  opinions 
filed  during  Oct.  Term  1881.     The  cases  will  probably  appear  in  14  or  15  Otto. 
«  From  Hon.  N.  L.  Freeman,  Reporter ;  to  npiicar  in  103  Illinois  Reports. 
■  From  T.  K.  Skinker,  Ki^j.,  Reporter  ;  to  appear  in  75  Missouri  Reports. 

*  From  Q.  D.  W.  Vroom,  Esq.,  Reporter ;  to  appear  in  vol.  15  of  his  Reports* 

*  From  Edwin  F.  Palmer,  Esq.,  Reporter;  to  appear  in  54  Vermont  Reports. 
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damages  for  the  loss  of  the  use  of  his  vessel  while  undergoing  repairSi 
and  if  at  the  time  of  the  collision  she  was  in  no  need  of  repair,  and 
was  Engaged  in  and  peculiarly  fitted  for  a  particular  business,  and  her 
charter  value  cannot  be  otherwise  satisfactorily  ascertained,  the  average 
of  the  net  profit  of  her  trips  for  the  season  may  be  adopted  as  the 
measure  of  the  allowance  :  Steamboat  Potomac  v.  Cannon,  S.  C.  U.  S., 
Oct.  Term  1881. 

A  vessel  being  insured  on  two-thirds  of  her  valuation  by  valued 
policies,  by  which  in  case  the  insurers  should  pay  any  loss  the  assured 
agreed  to  assign  to  them  all  right  to  recover  satisfaction  from  any  other 
person,  or  to  prosecute  therefor  at  the  charge  and  for  the  account  of  the 
insurers  if  requested,  and  that  they  should  be  entitled  to  such  propor- 
tion of  the  damages  recovered  as  the  amount  insured  bore  to  the  valu- 
ation in  the  policies,  the  assured  filed  a  libel  in  admiralty  against 
another  vessel  for  damages  by  collision.  The  insurers  paid  the  libellant 
two-thirds  of  that  damage,  and  released  and  assigned  to  the  owners  of 
the  libelled  vessel  all  their  right  in  any  damages  growing  out  of  the 
oollision.  It  appearing  that  the  collision  resulted  from  mutual  fault, 
only  half  damages  were  allowed.  Held,  that  one>third  of  the  sum  paid 
by  the  insurers  must  be  deducted  from  the  amount  to  be  recovered  :  Id, 

Agent. 

Pnoer  to  emphy  Stib-a^ent — Secret  Agreement  tcith  Advene  Party. — 
An  agent  to  sell  has  no  implied  power  to  bind  his  principal  by  an  agree- 
ment to  pay  another  commissions  for  making  sales:  Atlee  v.  Finkj 
76  Mo. 

A  dealer  in  lumber  agreed  to  pay  to  a  builder,  who  was  employed  to 
superintend  the  erection  of  buildings  for  others,  and  whose  duty  it  was 
to  pass  upon  accounts  presented  for  materials  furnished,  but  not  to  make 
pnrehasea,  a  commission  on  all  sales  of  lumber  made  to  the  builder's 
employers  through  his  influence.  This  agreement  was  not  made  known 
to  the  employers.     Held^  that  it  was  against  public  policy  and  void :  Id, 

Attorney. 

Joint  Employment — PnrtnerMj) — Dicision  of  Fees. — Attorneys  UQder- 
taking  jointly  the  defence  of  a  suit  at  law,  become,  as  to  that  case, 
special  or  limited  partners.  In  the  absence  of  agreement  to  the  con- 
trary, they  will  be  entitled  to  share  equally  in  the  eompensntion.  and 
it  does  not  matter  that  one  may  do  more  of  the  work  than  the  other. 
This  will  not  entitle  him  to  charge  as  for  extra  services.  Nor  will  he 
have  any  remedy  against  the  other,  by  dissolution  of  the  partnership  or 
otherwise,  for  failure  to  perform  his  full  duty :  Henry  v.  Bassett, 
75  Mo. 

Power  to  OompromiMe. — An  attorney,  without  special  authority,  has 
no  power  to  bind  his  client  by  a  compromise  or  settlement  of  the  cause 
of  action  unless  he  receives  the  full  amount  of  his  client's  claim  in 
money  ;  and  this  is  so  though  the  client  lives  in  another  state :  Granger 
V.  Batcheider,  54  Vt. 

Stipvlatton as  to  Amount  of  Fee — Sihsequeiit  AUowance  of  Attorney 
Fee — Costs. — When  there  is  an  express  agreement  between  solicitor  and 
client,  whereby  the  solicitor  undertakes  to  do  certain  services  respect- 
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ing  the  clieDt's  intere.st  in  an  estate  for  a  certaiD  sam  stipuhted  to  be 
paid  by  the  client,  and  io  the  perfornjauce  of  the  dutj  so  undertaken  the 
solicitor  takes  proceedings  in  the  client's  behalf  in  the  Court  of  Chancery, 
which  result  in  settling  the  estate  and  severing  and  securing  the  client's 
share,  and  entitle  hiui,  under  the  agreeweDt,  to  the  specified  conipen- 
aation  ;  in  ao  action  therefor  the  client  ought  to  be  credited  with  a  sum 
allowed  by  the  chancellor  to  the  solicitor  in  the  proceedings  in  chancery 
out  of  the  general  fund  of  the  estate,  when  it  appears  that  the  services 
rendered  by  the  solicitor  in  those  pmceedings  were  such  as  were  included 
in  his  contract  with  his  client :   Shreve  v.  JFVeemanj  15  Vroom. 

Bank.    See  Taxation. 

Bills  and  Notes.    See  Receiver. 

Note  given  for  Fraudulent  Claim — Connderation. — A  note  given  to 
settle  a  fraudulent  claim,  one  wholly  without  foundation,  and  known  by 
both  parties  to  be  such,  under  threats  of  suit,  is  without  considersiion 
and  void  ;  and  cannot  be  collected  by  a  third  party,  though  purchased 
before  due,  when  such  party  was  not  only  put  upon  inquiry,  but  also 
acted  in  bad  faith  in  buying,  he  being  a  general  purchaser  of  the 
payee's  notes  and  knowing  his  dishonest  methods  in  obtaining  them : 
Ornubee  v,  iJowey  64  Yt. 

Transfer  tcithout  Endorsement — How  Suit  brought  hy  Tram/erree. — 
If  a  note  payable  to  order  be  not  endorsed  by  the  transferrer,  the  holder 
cannot  sue  in  his  own  name,  for,  although  the  holder  may  possess  the 
entire  beneficial  interest,  the  legal  title  is  still  outstanding  in  the  trans- 
ferrer, and  his  name  should  be  used  to  maintain  the  suit:  State  r.  High 
Bridge  M.  E.  Church  Auoc,^  16  Vroom. 

If  no  endorsement  be  on  a  note  payable  to  order,  and  it  does  nol 
appear  on  the  face  of  the  note  that  the  payee  is  agent  of  plaintiffs,  the 
suit  cannot  be  maintained  in  their  name :  Id, 

Signature  of  Officer  of  Company —  When  it  dues  not  create  Individual 
lAahilitg — Practice — Denial  of  Signature. — A  bill  of  exchange  headed 
"Office  of  Belleville  Nail  Mill  Co.,"  and  concluding  ** charge  same  to 
account  of  Belleville  Nail  Mill  Co.,  A.  B.,  Preset.,  C  D.,Sec'y.,"  is  the 
bill  of  the  company,  and  the  officers  signing  are  not  individually  liable: 
Hitchcock  v.  Buchanan,  S.  C.  U.  S.,  Oct.  Term  1881. 

A  statute  prohibiting  defendants  in  actions  upon  written  instruments 
from  denying  their  signatures  except  under  plea  verified  by  affidavit, 
does  not  apply  to  a  case  in  which  the  defendants  demur  because  the  in- 
strument declared  on  appears  upon  its  face  to  be  the  contract  of  their 
principal  and  not  of  themselves :  Id. 

Constitutional  Law. 

Chant  of  right  of  Taxation — Power  to  Repeal — What  amonnt$  to 
Repeal. — A  special  law  authorized  the  township  of  North  Brunswick  to 
convey  to  the  city  of  New  Brunswick  a  poor-farm  owned  by  the  former, 
and  situate  within  its  limits,  and  declared  thut  the  farm  should  be  liable 
to  taxation  by  the  township  so  long  as  it  should  be  embraced  within  it ; 
and  under  this  law  the  conveyance  was  made :  Held,  that  the  legislature 
could,  constitutionally,  repeal  this  power  of  taxation  :  State  y.  William' 
Mon,  16  Yroom. 
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A  declaration  in  a  general  law  that  all  acts  or  parts  of  acts,  whether 
loeal  or  special,  or  otherwise,  inconsistent  with  its  provisions,  are  re- 
peal^, will  repeal  inconsistent  provisions  in  prior  special  acts  :  Id. 

Contract.    See  A^eni, 

Illegal  Contract — Guarantee  an  not  enforceable. — Where  a  bank  char- 
ter contains  a  clause  that  no  director  of  the  corporation  shall  be  in- 
debted to  it,  either  directly,  or  indirectly,  at  any  time,  to  an  amount 
greater  than  seventy-five  per  cent,  of  the  capital  stock  held  by  hiin  in 
good  faith  as  his  own,  and  a  director  has  become  indebted  to  the  bank 
in  excess  of  such  sum,  a  note  given  by  him  to  the  bank  for  a  further 
sum  will  be  illegal  and  void,  and  any  guaranty  of  a  third  person  of  its 
payment,  being  in  aid  and  furtherance  of  such  illegal  contract,  will  be 
equally  void,  and  no  recovery  can  be  had  upon  such  guaranty,  although 
the  guarantor  is  not  a  director :  Workin^men's  Banking  Co.  v.  Nauten- 
herg,  103  111. 

Corporation.    See  B{G»  and  Note*  ;  PartnerMp. 

Costs.     See  Attorney ;  Errors  and  Appeals. 

Trust  Estate — Litigation  of  one  Cestui  Que  Trust  for  eomfium  hen- 
tfit — Allowance  of  Cists  out  of  Fund. — Where  a  large  number  of  bonds 
iaaoed  by  a  corporation  are  secured  by  a  trust  fund  which  is  being 
wasted  or  misapplied  by  the  trustees,  or  which  they  refuse  or  neglect  to 
apply  to  the  payment  of  the  bonds,  a  holder  of  a  portion  of  such  bonds 
who  in  good  faith  files  a  bill  to  secure  the  due  application  of  the  fund, 
and  succeeds  in  bringing  it  under  the  control  of  the  court  is  entitled  to 
have  his  coste,  counsel  fees  and  necessary  expenses  of  the  litigation  paid 
oat  of  the  fund  :  Trustees  of  Int.  Imp.  Fund  v.  Greenoui^h,  S.  G.  U.  8., 
Oct.  Term  1881. 

Such  complainant,  however,  is  not  entitled  to  an  allowance  for  private 
expenses,  such  as  travelling  fares  and  hotel  bills,  nor  for  his  time  or  per- 
sonal services :  Id. 

The  practice  of  allowing  extravagant  counsel  fees  and  commissions  to 
trustees,  complainants,  receivers  and  their  counsel  to  be  paid  out  of  tnict 
funds,  commented  on  and  disapproved  :  Id. 

Criminal  Law. 

Passing  Counterfeited  Obligation — Sufficiency  of  Indictment — AUe^ 
gation  of  Knowledge. — An  indictment  on  sect.  5481,  U.  S.  Rev.  Stat , 
alleging  in  the  words  of  the  statute  that  the  defendant,  feloniously  and 
with  intent  to  defraud,  did  pass,  utter  and  publish  a  falsely  made,  forged, 
counterfeited  and  altered  obligation  of  the  United  States,  but  not  fur- 
ther alleging  that  the  defendant  knew  it  to  be  false,  forged,  counterfeited 
and  altered,  is  insufficient  even  after  verdict :  United  States  v.  Carll.  S. 
C.  U.  S.,  Oct.  Term  1881. 

Damages.     See  Parent  and  Child. 

Failure  to  pay  Money — Interest. — The  law  assumes  that  interest  is  the 
measure  of  damages  for  failure  to  fulfil  a  contract  to-  pay  money,  and, 
therefore,  beyond  the  payment  of  such  interest  a  city  is  not  liable  to  Its 
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creditor  for  damages  caused  by  his  pecuniary  embarrassmeot  consequent  , 
upon  the  failure  of  the  city  to  meet  its  obligations  to  him :  London  T. 
Taxing  DiMlnei  of  Shelby  County,  S.  C.  U.  S.,  Oct.  Term  1881. 

Debtor  and  Cbkditoe. 

OompromiMe —  When  not  Binding — Fraud. — A  compromise  Yoluntarilj 
made  without  any  fraud  or  impoeition  will  not  heimei  aside,  however  dis- 
advantageous it  may  be.  But  if  a  debtor  fraudulently  conceals  his  pro- 
perty, and  by  a  falae  and  fraudulent  representation  of  his  inability  to 
pay,  induces  his  creditor  to  compound  his  debt,  the  credit4)r  will  not  be 
bound  by  the  composition*:  Aekermnn  ▼.  Ackerman,  15  Yroom. 

Plaintiff  recovered  »  judgment  for  $4000;  defendant  transferred 
stock  of  which  he  was  owner,  the  par  value  of  which  was  911,000  or 
$12,000,  in  trust  for  his  wife,  to  put  it  beyond  reach  of  execution  on 
the  judgment,  and  left  the  state.  On  representations  by  defendant  that 
he  had  nothing  to  pay  with,  the  pUintiff,  without  knowledge  of  the 
fraudulent  transfer  by  the  defendant  of  his  property,  was  induced  to 
sign  a  satisfaction-piece  on  payment  of  $50,  and  the  judgment  was  can- 
celled of  record.  Held,  that  the  satisfaction-piece  was  procured  by  fraud 
and  that  the  cancellation  of  record  should  be  vacated :  Id, 

IhsooYBBT.    See  United  Siaie$  OmrlM. 

Equitt. 

Affirmative  ReUef  on  Antwer. — Neceetity  of  Oroa^BUl. — Affrmative 
relief  cannot  be  granted  to  a  defendant  in  chancery  upon  his  mere 
answer  to  the  bill.  To  obtain  such  relief  the  defendant  must  file  n 
eross-bill  praying  for  the  relief  he  se^ks :   WkUe  v.  White,  103  III. 

Kbrobs  and  Appbalb. 

Decree  for  Coett —  When  a  Fina!  Decree — Payment  out  of  Special 
Fnmd. — While  in  ordinary  eases  an  appeal  does  not  lie  from  a  decree  in 
equity  for  costs  only,  yet  it  does  lie  when  the  eosts  are  directed  to  be 
paid  not  by  a  particular  party  but  out  of  a  fund  under  control  of  the 
court:  TruBteeg  of  Int.  Imp.  Fund  t.  Oreenouyhy  8.  C.  U.  S.y  Oct. 
Term  1881. 

Eyioxnce. 

Attempt  to  Influence  a  Witness. — On  the  trial  of  an  action  on  the 
case,  brouifht  against  a  city  railway  company  to  recover  for  a  personal 
injury,  the  court  allowed  a  witness  for  the  plaintiff  to  testify  that  a 
clerk  in  the  employ  of  the  defendant  offered  him  $300,  either  to  pre- 
vent him  from  appearing  as  a  witness  against  the  company,  or  to  influ- 
ence his  evidence  in  favor  of  the  company.  This  was  objected  to  as  no 
part  of  the  res  yesfx.  Held,  thut  the  evidence  was  proper,  though  not 
a  part  of  the  res  yestst :   Chicago  City  Railway  Co,  v.  McMahan,  103 

Location  of  Town — Judicial  Notice. — The  court  will  take  judicial 
notice  of  the  county  in  which  an  incorporated  town  is  situated,  and  of 
the  fact  whether  Kuch  county  is  under  township  organisation :  People 
V.  Suppiger,  103  111. 

Legislitire  Proceedings — Printed  Journal. — ^The  printed  journals  of 
Vol.  XXX.— 86 
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either  house  of  a  legislatare,  published  in  obedieuce  to  law,  are  eom- 

rtent  eyidence  of  its  proceedings :  Aniotkeag  Nat.  Bank  v.  Ottawa^ 
C;  U.  S.,  Oct.  Term  1881. 

FOBMEB  RsCOVEaT. 

Suit /or  Interest — When  not  a  bar  to  subsequent  Suit /or  Principal-^ 
Where  a  promisaor7#note,  ruoDiDg,  according  to  the  face  of  it,  for 
several  years,  provides  that  the  interest  shall  be  payable  annually,  and 
*'  if  the  interest  is  not  so  paid  the  entire  principal  sum  shall  inimedi 
ately  become  due  and  payable,''  the  omission  to  pay  the  interest  for  a 
given  year  will  not  operate  to  render  the  annual  interest  thus  accrued 
and  unpaid,  together  with  the  principal  sum,  an  entire  demand,  and  a 
recovery  for  one  year's  interest  will  not  operate  as  a  bar  to  a  subsequent 
suit  for  the  interest  accrued  in  th«  succeeding  year :  Wehrfy  v.  Jfor- 
/oot,  103  111. 

Feaud.     See  Debtor  and  Creditor, 
GuABANTBS.    See  Contract. 

OUA&DIAN  AND  WaRD. 

Oi/t  by  Ward  to  Guardian —  When  Invalid. — The  gift  from  a  ward 
to  a  guardian  is  voidable ;  and  the  burden  of  proof  is  on  the  donee  to 
show  that  the  transaction  was  fair ;  that  it  was  freely,  voluntarily  and 
understandingly  made }  and  that  the  donor  had  competent  and  disin- 
terested advice  as  to  the  subject-matter  of  the  gift :  Wade  v.  Pulsifer, 
54  Vt. 

The  settlement  and  approval  of  the  guardian's  account  by  the  Pro- 
bate Court ;  the  presence  of  the  wards,  their  husbands  and  attorney  on 
that,  occasion,  it  not  appearing  that  the  subject-matter  of  the  gift  was 
up  for  consideration;  their  receipts;  their  expression  of  approval  of 
the  accounts;  their  decUrations  that  they  did  not  regret  the  gifts; 
lapse  of  time  ;  the  death  of  the  donee,  and  of  one  of  the  donors,  do 
not  affect  the  result ;  and  the  gifts  are  set  aside  :  Id. 

Husband  and  Wife. 

Ante-Nuptial  Agreement — Proa/  o/. — When  a  husband,  under  the 
statute,  is  entitled  to  a  portion  of  his  deceased  wife's  estate,  unless 
debarred  by  an  ante-nuptial  agreement,  it  is  incumbent  upon  her  heirs 
to  show  that  such  agreement  existed  and  was  in  force  at  the  time  oi  her 
decease,  to  prevent  his  taking  according  to  the  statute :  Grav€s  v. 
Wakefield,  54  Vt. 

Though  it  may  be  a  presumption  that  the  ante-nuptial  agreement  now 
exists  because  it  once  existed,  yet  this  may  be  overcome  by  the  fact  that 
no  such  agreement  was  ever  found  among  the  wife's  papers  :  Id. 

A  married  woman  has  the  power  to  surrender  an  ante-nuptial  agree- 
ment to  her  husband  to  be  cancelled  :   Id. 

Insane  Husband — Right  o/  Wi/e  to  Control. — A  husband,  who  is 
insane  without  a  guardian,  but  of  full  age,  is  under  the  control  of  his 
wife  in  opposition  to  that  of  his  father ;  hence  it  was  not  a  trespass  for 
her  agents  and  by  her  request  to  enter  ^the  father's  dwelling  au:uinbt  his 
protests   and   resistance,  where   certain   rooms  had   been   exclusively 
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assigned  to  tbe  sod  and  his  wife  for  a  tempomry  abode,  and,  in  a  care- 
ful and  prudent  manner,  to  remove  the  husband  to  some  other  place 
desijfuated  bj  tbe  wife  :   EobinMon  r.  Froit^  54  Vt. 

The  father's  rights  as  natural  guardian  cease  when  the  son  arrives  at 
full  age,  and  are  not  restored  by  the  son's  insanity  :   Id. 

Warranto/  Aftomejf  by  Wife  to  confeu  JudgmetU — When  valid.-^ 
If  the  contract  of  a  married  woman  be  such  as  a  married  woman  is  by 
law  incapable  of  entering  into,  her  warrant  of  attorney  to  enter  judg- 
ment upon  it  is  a  nullity,  and  judgment  entered  thereon  will  be  vacated. 
Bat  if  the  contract  be  one  that  a  married  woman  is  able  to  make,  and 
00  which  she  may  be  sued  at  law  by  force  of  the  Married  Woman's 
Act,  she  may  bind  herself  by  a  warrant  of  attorney  for  the  confession 
of  a  judgment  on  such  a  contract,  and  the  judgment  entered  in  pur- 
suance thereof  will  be  good  :   Hey  wood  v.  Shreve^  15  Vroom. 

Insolvency. 

Dividends  from  Estate*  of  both  Fnnvipal  and  Surety. — Amount  of 
—When  a  note  is  allowed  by  the  cuuimiadioners  against  the  insolvent 
estate  of  a  deceased  surety,  and  afterwards  a  dividend  is  paid  on  the 
note  by  the  trustees  of  the  insolvent  principals,  who  have  assigned,  in 
the  final  distribution  of  such  surety '&  estate  by  the  Probate  Court,  the 
owner  of  the  note  is  entitled  to  a  dividend  only  on  the  balance,  and  not 
on  the  amount  so  allowed  :  Lowell  t.  French,  54  Vt. 

Insurance. 

Condition  for  Notice  of  other  Imurance — ConUruetion  of — A  coo- 
dition  annexed  to  and  made  part  of  a  policy  of  fire  insurance,  which 
provides  that  "all  and  every  person  insuring  in  this  company  must 
give  notice  *  *  *  of  sny  other  insurance  efi'ected  in  their  behalf  on 
said  property  *  ^  *  in  which  c»so  each  office  shall  be  liable  to  the 
payment  only  of  a  ratable  proportion  of  any  loss  or  damage  which  may 
be  sustained,"  &c.,  is  not  restricted  to  other  insurance  effected  prior  to 
the  execution  and  delivery  of  the  policy  in  question.  It  is  appli- 
cable to  all  other  insurances,  whether  effected  before  or  after  the 
policy  in  question  :  .  Warwick  ▼.  Monmouth  County  Fire  Int.  Co.^  15 
Vroom. 

Interest.     See  Former  Recovery, 

Jury. 

Right  of  Challenge — Opinion  formed  by  «7Mror.— The  right  of  per- 
emptory challenge  is  the  right  not  to  select,  but  to  reject  jurors ;  hence, 
when  one  of  the  respondents  peremptorily  challenged  a  juror,  and  the 
other  insisted  that  he  was  qualified  and  should  sit  in  the  trial,  the  court 
properly  excused  such  juror :    State  v.  Meaker,  54  Vt. 

The  formation  and  expression  of  an  opinion  are  not  alone  the  test  of 
a  juror's  competency ;  but  the  nature  of  the  opinion  may  be  inquired 
into ;  and,  if  found  to  be  only  a  transitory  inclination  of  the  mind, 
based  upon  rumor  or  newspaper  report,  &e.,  the  truth  of  which  the 
juror  does  not  inquire,  nor  judge,  it  is  not  a  disqualifying  opinion. 
To  work  a  disqualification  there  must  be  an  abiding  bias  of  the  mind 
caused  by  substantial  facts  in  the  ease,  in  the  existence  of  which  the 
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jaror  believes,  an  opinioD  upon  the  merits  of  the  case  upon  the  guilt 
or  innoceoce  of  the  accused  of  the  charge  laid  in  the  indictment  upon 
the  evidence  substantially  as  expected  to  be  presented  on  trial :  Id. 

Limitations,  Statutb  of.    See  Vendor  and  Vendee. 

LtJNATlO.     See  Huthand  and  Wife. 

Master  and  Servant. 

Liability /or  Wrongful  Act  of  Servant — Bribery  of  Witueu  by  Ser- 
vant.— Where  a  clerk  of  a  city  railway  company,  without  authority, 
offers  money  to  a  witness  to  keep  him  from  testifying  against  the  com- 
pany, or  to  influence  his  testimony,  the  company  must  be  held  respon- 
sible for  his  act,  and  it  is  proper  evidence  against  the  company: 
Chicago  City  Railway  Co  v.  McMahon,  103  111. 

The  master  is  liable  for  not  only  the  careless  and  negligent  acts,  but 
also  for  the  wilful  and  malicious  acts  of  his  servant  while  acting  within 
the  scope  of  his  duty  or  employment.  This  rule  is  well  recognised  in 
thb  state :  Id. 

Mortgage.    See  Ponation. 

Mortgagee  in  Posteuion — Liability  for  Rents. — If  a  mortgagee  enter 
into  possession  and  then  permits  the  mortgagor  to  take  the  profits  or  to 
use  the  mortgage  to  keep  off  other  creditors,  he  will  be  required  to 
account,  at  the  suit  of  the  latter,  for  the  rents  and  profits  for  the  time 
he  is  in  possession.  In  the  absence  of  fraud  or  neglect  of  duty  he  will 
be  required  to  account  for  only  such  as  are  actually  reoeiTed :  Efy  v. 
Turpin,  75  Mo. 

Purchaie  for  Value —  When  Mortgage  is. — ^The  giving  of  further 
time  for  the  payment  of  an  existing  debt  is  a  valuable  consideration, 
and  is  sufficient  to  support  a  mortgage  as  a  purchase  for  a  valuable  con- 
sideration :    Cass  County  v.  Oldham^  75  Mo. 

Railroad  Bonds — Rights  of  Purchasers  in  Oood  Faith — Foredosure- 
Sale — Redemption. — The  rule  that  the  holder  of  commercial  paper, 
seeking  to  enforce  in  equity  a  mortgage  security  therefor,  is  subject  to 
any  defence  which  would  be  good  against  the  mortgage  in  the  hands  of 
the  mortgagee  himself  has  no  application  to  deeds  of  trust  given  to 
secure  railroad  coupon  bonds  intended  to  be  thrown  upon  the  market 
and  circulated  as  commercial  paper,  and  to  be  used  as  securities  for 
permanent  investments :  Peoria  and  Springfield  Railroad  Co.  v. 
Thompson^  103  111. 

Where  a  railroad,  its  appurtenances  and  franchises,  are  mortgaged  as 
a  whole,  there  is  no  power  or  authority  to  sell  them  separately,  and  such 
property,  taken  as  a  whole,  not  being,  strictly  speaking,  either  real  or 
personal  estate,  when  sold  on  a  decree  of  foreclosure  is  properly  sold 
without  any  right  of  redemption.  The  rule  is  founded  partly  upon  con- 
siderations of  public  policy  :   Id. 

Municipal  Corporation. 

Power  to  do  authorized  Act  by  Resolution — Judgment  of  Commis- 
sioners of  Assessment. — Where  a  common  council  is  authorized  to  do  an 
act,  but  the  mode  of  doing  it  is  not  prescribed,  it  may  be  done  by  reso- 
lution as  well  as  by  ordinance  :    State  v.  City  of  Passaic^  15  Vroom. 
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The  jadgmant  of  oommissioners  of  assessment  oo  matters  of  fact 
within  their  lawfal  cognisance  will  not  be  reversed  except  upon  clear 
proof  that  it  is  erroneous  ;   Id. 

Trtapau  hy  City  Officer. — If  »  city  officer  takes  earth  from  priyate 
property  and  uses  it  in  improving  a  street  of  the  city  without  any  pro- 
vision in  the  charter  or  elsewhere  authorizing  such  a  proceeding,  it  is 
a  trespass,  for  which  the  officer  will  be  individually  liable,  but  not  the 
eity :  Rowland  t.  (Xty  of  GaUatin^  75  Mo. 

Negotiable  Inrtbumbmt. 

Railroad  Bondi — When  Ututd  for  Money ^  Labor  or  Property — 
Construction  of  Constitutional  Frovision. — Where  one,  for  a  present 
consideration,  in  good  faith  purchases  bonds  or  stocks  in  the  regular 
course  of  business  from  a  railroad  company,  and  such  consideration  is 
accepted  by  the  proper  officer  of  the  company,  and  nothing  appears  to 
show  that  it  is  to  be  used  or  applied  to  other  than  legitimate  corporate 
purposes,  such  bonds  or  stocks,  when  thus  issued,  will  be  regarded  as 
having  been  issued  for  money,  labor  or  property  '*  actually  received  and 
applied,"  within  the  meaning  of  a  constitutional  provision  prohibiting 
the  issue  of  bonds  or  stock  except  for  such  considerations :  Peoria  and 
Syringfield  Railroad  Co*  v.  Thompson ^  103  111. 

Neouoenoe. 

Railroad — Neglect  of  Statutory  Duty — Evidence. — ^Tho  omission  to 
dischar^  any  duty  imposed  by  law  upon  common  carriers  in  the  man- 
agement of  their  vehicles,  in  transporting  persons  and  property,  is 
negligence.  The  Aict.  therefore,  that  a  railroad  company's  trainmen 
fmiled  to  ring  the  bell  or  sound  the  whistle  as  the  train  approached  the 
crossing  of  a  public  road,  may  be  given  in  evidence  in  a  common-law 
action  against  the  company  for  negligently  killing  plaintiffs  steer  at  the 
crossing,  without  being  specially  pleaded  :  Goodwin  y.  Chicago,  R,  I. 
and  Pacific  Railroad  Co.,  75  Mo. 

It  is  not  negligence  per  se  to  run  a  train  at  the  rate  of  twenty-five 
miles  an  hour  across  a  public  road  in  the  country :   Id. 

Notice.     See  Possession, 

Record  of  Void  Deed. — ^The  record  of  a  deed  which  is  void  for 
insufficiency  of  description,  is  not  constructive  notice,  and  will  not  put 
ft  stranger  upon  inquiry  :    Cau  County  v.  Oldham,  75  Mo. 

Parent  and  Child.    See'Husband  and  Wife. 

Contract  of  Hiring — Measure  of  Damages — Right  of  Discharge — 
Evidence, — If  a  minor  son  hire  himself  out  without  the  knowledge  of 
his  father,  the  father  may  either  adopt  the  contract  and  claim  whatever 
is  due  under  it,  or  he  may  repudiate  it  and  claim  the  value  of  his  son's 
services.  In  the  latter  event,  if  it  appears  that  the  employer  has  per- 
mitted the  son  to  use  a  part  of  his  time  for  his  own  purposes,  the 
measure  of  recovery  will  be  the  value  of  his  entire  time,  less  the  value 
of  the  privilege  so  accorded  to  him :   Sherlock  v.  Kimmell,  75  Mo. 

If  a  father  hire  out  his  minor  son  for  an  indefinite  period,  the 
employer  may  discharge  the  son  at  any  time  without  notice  to  the 
father  :   Id. 
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In  an  action  by  a  father  to  recover  wages  dne  his  minor  son,  state- 
ments made  by  the  son  are  not  admissible  as  evidence  against  the 
father :   Id, 

Partnership. 

« 

Ownerihip  of  Stock  in  Corporation — Individual  Liahih'ty  of  Pari- 
ner$  as  Stockholden, — Where  a  partnership  owns  stock  in  an  insolvent 
corporation,  a  member  of  the  firm  will  be  liable  to  an  execution  against 
himself  individually,  as  a  stockholder,  upon  the  motion  of  a  creditor  of 
the  corporation,  in  all  cases  where  the  firm  would  be  subject  to  such 
liability  :   Bray*»  Adm.  v.  Sdigman*t  Adm.,  75  Mo. 

Patent. 

Specification — Svfficiency  of — Evidence  to  explain — Combination  of 
Devices — Priority  as  between  ttco  Invetttors — Drawings — Pleadings. — 
A  specification  in  letters-patent  is  sufficiently  clear  and  descriptive 
when  expressed  in  terms  intelligible  to  a  person  skilled  in  the  art  to 
which  the  invention  belongs  :  Webster  Loom  Co.  v.  Uiggins,  S.  C.  U. 
S.,  Oct.  Term  1881. 

Evidence  is  admissible  to  show  the  meaning  of  terms  used  in  a 
patent  as  well  as  the  state  of  the  art :  Id. 

If  an  improvement  of  a  well  known  appendage  to  a  machine  is  fully 
described  in  a  specification,  it  is  not  necessary  to  show  the  ordinary 
modes  of  attaching  the  appendage  to  the  machine :  Id. 

Query — Whether  the  defence  of  insufficient  description  can  be  set 
up  without  alleging  an  intent  to  deceive  the  public  ?  Id, 

A  new  combination  of  well  known  devices  producing  a  new  and  use- 
ful result  (as  that  of  greatly  increasing  the  effectiveness  of  a  machine) 
may  be  the  subject  of  a  patent :  Id. 

Of  two  original  inventors  the  first  will  be  entitled  to  a  patent  unless 
the  other  puts  the  invention  into  public  use  more  than  two  years  before 
the  application  for  a  patent :  /{/. 

An  invention  relating  to  machinery  may  be  exhibited  as  well  in  a 
drawing  as  in  a  model,  so  as  to  lay  the  foundation  of  a  claim  to  pri- 
ority, if  sufficiently  plain  to  enable  those  skilled  in  the  art  to  under- 
stand it :  Id. 

Though  the  defence  of  prior  invention  ought  to  be  set  out  in  the 
answer,  yet  if  the  omission  to  set  it  out  is  not  objected  to  at  the  proper 
time  in  the  court  below,  it  cannot  be  objected  to  in  the  appellate 
court:  Id. 

Possession. 

Notice  of  Rights  under  Unrecorded  Deed  or  Mortgage. — Where 
a  person  is  in  possession  of  land  under  an  unrecorded  deed,  that  pos- 
session is  notice  to  all  subsequent  purchasers  or  encumbrancers  of 
whatever  title  is  held  by  the  person  in  possession,  to  the  same  extent  as 
if  his  deed  were  duly  recorded,  and  a  subsequently  acquired  title,  al- 
though first  on  record,  will  be  held  subject  to  the  title  which  the  person 
in  possession  may  have  to  the  property.  This  rule  applies  as  well  to 
possession  held  under  an  unrecorded  mortgage :  Brainard  v.  Hudson^ 
103  111. 

Practice.     See  BiliA  and  Notes. 
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Railroad.     See  Negligence, 

lAalhiXity  for  Negligence — Injury  to  Employee  of  another  Road  ru$^ 
ning  Train$  over  its  Track. — Wbeo  one  railroad  company  has  a  rigbt  by 
contract  io  ran  its  trains  over  the  track  of  another  railroad  company, 
the  latter  company  is  liable  for  injuries  caused  solely  by  the  negligence 
of  its  own  switchman  in  not  properly  attending  to  bis  duty,  to  an 
engineer  of  the  former  company  while  operating  his  engine  on  said 
track ;  and  also  to  the  other  company  for  damage  to  its  property : 
In  re  Central  Vt,  Railroad  Co.,  54  Vt. 

Reckiyir. 

Securities  taken  for  Unauthorised  Loan — Right  of  Successor  to 
Recover  upon. — If  a  receiver  loan  trust  funds  without  legal  authority, 
and  take  a  promissory  note  for  security,  the  want  of  such  legal  author- 
ity is  not  a  good  defence  in  an  action  on  the  note,  brought  by  a  subse- 
quently-appointed receiver,  who  holds  it  as  part  of  the  assets  of  the 
trust  estate :    Corbin  v.  De  La  Vergne,  15  Vooom. 

Sheriff's  Sale. 

Who  may  Sue  Purchaser  on  his  Failure  to  Pay, — The  sheriff  who 
makes  a  sale  under  execution,  alone  can  maintain  an  action  againi«t  the 
purchaser  for  a  breach  of  his  contract  of  purdiate.  The  sheriff,  ii 
making  such  sale,  does  not  act  as  the  agent  of  the  creditor,  b«t  as  am 
officer  of  the  law  in  performing  a  legal  duty :  People  r.  Stelle,  103  111. 

Statute.     See  Constitutional  Law ;  TVto/. 

Construction  by  Usage. — A  statute  of  uncertain  meaning,  whieb  has 
been  enforced  in  a  certain  sense  for  a  long  series  of  years  by  the  dif> 
ferent  departments  of  government,  will  be  judicially  construed  in  thai 
sense:  State  y.  KeUey,  15  Vroom. 

Taxation.     See  Constitutional  Law. 

Savings  Banks — Exemption  vnder  Sect.  3408  Rev.  Stat. — AH  De- 
posits  entitled  to  Beneft  of — The  partial  exemption  from  taxation 
allowed  by  Sect.  3408  Rev.  Stat,  to  deposits  in  a  savings  bank  having  no 
capital  stock,  and  operating  without  profit  to  itself,  applies  to  all  deposits 
to  the  extent  of  (2000  each,  and  not  merely  to  deposits  of  $2000  or 
less :   German  Savings  Bank  v.  Archfjohl,  S.  C.  U.  S.,  Oct.  Term  1881. 

Trespass.    See  Municipal  CorporationA 

Tax  Sale  at  wrong  Hour — Liability  of  Officer. — A  sale  of  property 
seized  for  taxes  and  sold  by  a  collector  at  ten  o'clock  in  the  forenoon 
under  an  adjournuient  to  one  o'clock  in  the  afternoon,  is  irregular,  and 
renders  him  a  trespasser ;  and  the  result  is  the  same  although  the  pro- 
perty sold  well,  was  applied  on  the  plaintiff's  taxes,  and  his  attorney 
was  present,  knew  of  his  mistake  and  said  nothing :  BuzzeU  v.  Johnson^ 
54  Vt. 

Trial. 

Statute — Existence  of — Question  of  Law. — Whether  a  seeming  act 
of  the  legislature  is  or  is  not  a  law  is  a  judicial  question  to  be  deter- 
mined by  the  court  and  not  a  question  of  fact  to  be  tried  by  a  jury: 
Amoskcag  Nat.  Bank  v.  Ottmca,  S.  C.  U.  S.,  Oct.  Term  1881. 
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Trust.    See  Costt. 

nifiTKD  States  Courts. 

OonttrueHon  of  State  Constitution— State  Decision*  fottotced—Stai^ 
«fe. — Ad  act  of  the  legislature  of  a  state  which  has  heen  held  by  its 
highest  court  not  to  be  a  statute  of  the  state  because  never  passed  as  its 
eoDstitution  requires,  caouot  be  held  by  the  courts  of  the  United  States, 
upon  Ihe  same  eridence  to  be  a  law  of  the  state :  Amoskeug  Xat.  Bamk 
▼.  OUawa,  8.  C.  U.  8.,  Oct.  Term  1881. 

Practice — Proceetiings  under  State  Laws  to  enforce  Discovery  in  aid 
of  Execution — Parties  in  Federal  O/urts  entitled  to  Beuejit  of—k 
statutory  proceeding  under  which,  ailer  a  fruitless  execution,  a  judg- 
ment-debtor is  summoaed  before  a  judge  or  referee  and  compelled  to 
make  discovery  as  to  his  ownership  of  property,  is  within  the  provision 
of  Sect.  916  U.  S.  Bct.  Stat.,  that  the  party  recoverini;  a  jud<:Qient  in 
a  common-law  cause  in  any  Circuit  or  District  Court  shall  be  entitled  to 
similar  remedies  upon  the  same  as  are  provided  in  like  causes  by  the 
laws  of  the  state  in  which  such  court  is  held :  Ex  parte  Boyd,  S.  C. 
U.  S.,  Oct.  Term  1881. 

Usury. 

'  What  is. — The  defendants,  having  no  money  of  their  own  to  loan, 
solely  at  the  request  of  the  orator,  and  for  his  benefit,  borrowed  money, 
and  loaned  it  to  him  under  an  agreement  that  they  were  to  receive  the 
same  rate  of  interest  from  him  that  they  were  compelled  to  pay,  and  also, 
two  per  cent,  for  their  expenses  and  credit,  which  agreement  the  master 
found  was  reasonable.  The  orator  paid  according  to  the  contract,  and 
the  defendants  paid  the  same  to  their  lender.  Held^  1,  that  the  money 
so  paid  by  t^e  orator  was  not  usury;  as  the  defendants  acted  bonafide^ 
and  had  no  intention  of  contracting  for  usurious  interest :  and  have  not 
received  to  their  own  use,  more  than  the  legal  rate.  2.  But,  that  was 
usury,  which  was  paid  in  excess  of  the  legal  rate,  during  that  portion 
of  the  time  when  the  defendants,  by  reasonable  diligence,  could 
have  borrowed  the  money  for  six  per  cent :  Richer  v.  Clark,  54 
Vt. 

Vendor  and  Vendee. 

Vendor* s  Lien — How  Lost» — The  vendor  of  real  estate,  by  taking 
collateral  or  other  security  for  the  purckase-money,  waives  his  lien  on 
the  property  sold :  llett  v.  Collins^  108  111. 

Where  the  debt  for  the  purchase-ttioney  of  real  estate  is  barred  by 
the  Statute  of  Limitations,  no  vendor's  lien  can  exist  that  they  may  be 
enforced  :  Id, 

Vendor  s  Lien —  Waiver  by  taking  Security. — Where  the  vendor  of 
land  conveys  the  title  and  takes  as  security  for  the  purchase-money  the 
obligations  of  a  third  party,  in  the  absence  of  any  a^rreement  to  the 
contrary,  he  will  be  deemed  to  have  waived  his  vendor's  lien,  and  it 
does  not  matter  that  the  securities  so  taken  are  worthless:  Boyer  v. 
AuMtiUf  75  Mo. 
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DISFRANCHISEMENT  FROM  PRIVATE  COR- 
PORATIONS. 

Disfranchisement,  in  the  broad  sense  of  the  term,  maybe  defined 
as  the  act  of  depriving  a  member  of  a  corporation  of  his  right,  as 
such,  by  expulsion.  The  power  of  disfranchisement  though  vested 
in  many  corporations  cannot  be  exercised  by  them  in  an  arbitrary 
manner.  Each  corporator  has  a  certain  vested  interest  in  the 
franchise  which,  in  itself,  constitutes  property,  and  of  which  he 
cannot  be  deprived  except  for  sufficient  cause  and  in  a  proper 
manner:  State  v.  Georyia  Medirul  Si  ciety^  33  Ga.  608.  If  the 
corporation  happen  to  own  property,  either  real  or  personal,  each 
member  has  also  a  vested  interest  in  that,  of  which  he  cannot 
arbitrarily  be  stripped :  Evans  v.  The  Philadelphia  CInhj  50  Penn. 
St.  107.  Hence  "where  any  member  of  a  corporation  feels  that 
he  is  aggrieved  or  injured  by  the  illegal  or  oppressive  action  of  the 
body  it  is  his  right  to  appeal  to  the  courts  for  redress  and  protec- 
tion ;  and  it  is  the  right  and  duty  of  the  court  to  investigate  such 
charges,  when  properly  before  it,  and  to  judge  of  the  legality 
of  the  action  of  the  corporation  in  expelling  a  member  or  depriv- 
ing him  of  any  other  legal  right  f  State  v.  Georgia  Medical 
Society,  38  Ga.  608;  Baggi  Case,  11  Rep.  90. 

The  power  of  the  courts  is,  however,  confined  to  the  affording 
of  a  remedy  in  case  of  illegal  disfrancliisement.     They  have  no 
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power  of  themselves  to  disfranchise  the  members  of  a  corporation : 
Attorney-General  v.  Earl  of  Clarendofiy  17  Ves.  491 ;  Xeall  v. 
Hill  et  aLj  16  Cal.  145.  Unless,  indeed,  such  power  be  expresslv 
conferred  upon  them  by  the  charter,  in  which  case  it  seems 
probable  that  their  jurisdiction  would  be  exclusive,  and  the  usu&l 
powers  of  the  corporate  body  in  the  premises  ousted:  People  ex 
rel.  Chray  v.  Medical  Society  of  the  ^County  of  UriCj  24  Barb. 
570. 

The  aim  of  this  article  is  to  set  out  briefly  the  principles  by 
which  the  courts  have  been  guided  in  their  adjudications  upon  the 
exercise  of  the  right  of  disfranchisement  by  private  corporations. 
The  subject  falls  naturally  into  three  heads:  1.  For  what  cause 
may  a  member  be  disfranchised  ;  2.  In  what  manner  must  a  mem- 
ber be  disfranchised;  3.  In  case  of  an  illegal  disfranchisement 
what  remedy  will  the  courts  afford. 

I.  For  what  cause  may  a  member  be  disfranchised. 

The  right  of  disfranchising  its  members  may  either  be  expressly 
conferred  upon  a  corporation  by  the  terms  of  its  charter  or  implied 
from  the  simple  fact  of  the  corporate  existence.  An  express 
authority  to  exercise  this  right  may  assume  any  one  of  several 
shapes.  A  corporation  may  be  empowered  to  expel  its  members 
for  any  reasonable  cause,  in  which  case  it  seems  that  it  is  for  the 
corporate  body,  solely,  to  say  what  is  reasonable  cause :  Indertcick 
et  al  V.  Snell,  2  McN.  &  G.  216. 

Again,  a  corporation  may  be  empowered  to  expel  its  members 
for  breaking  the  established  rules  and  regulations  to  its  injury. 
Where  this  is  the  case  the  corporation  has  clearly  the  power  of 
establishing  what  lawful  and  reasonable  rules  and  regulations  it 
pleases,  and  of  expelling  its  members  for  such  an  infringement 
of  them  as  it  deems  prejudicial  to  its  interests:  Black  and  White 
Smiths'  Society  v.  Vandyke^  2  Whart.  309.  Again,  a  corporation 
may  be  empowered  to  expel  any  member  in  case  he  be  detected  in 
the  commission  of  a  certain  class  of  offences.  Where  this  is  the 
case  the  corporation  it  seems  has  the  exclusive  power  of  determin- 
ing whether  any  specific  act  comes  within  the  class  of  offences 
which  constitutes  cause  for  expulsion:  Commonwealth  ex  rel 
Bryan  v.  Pike  Beneficial  Society^  8  W.  &  S.  247, 

In  none  of  the  three  cases  above  mentioned  will  the  courts  review 
the  action  of  the  corporation,  unless  of  course  there  be  actual 
mala  fides  shown.     See  Regina  v.  Governors  of  Darlington  Free 
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Grammar  Mtnoi,  14  L.  J.  (Q.  B.)  07  ;  People  ex  reh  StcvenBon 
V.  HigyhiR.  15  III.  110. 

Charters,  however,  conferring  such  broad  powers  are  not'  ordi- 
narily gran  teil,  and  where  the  courts  are  vested  with  the  right'  of 
incorporating  societies,  charters  containing  a  grant  of  such  powers 
will  not  be  approved :  Butchers'  BeneficiCil  Asnociation^  38  Penn. 
St.  2i>8 ;  Beneficial  Assvciatioji  tf  Brotherly  Unity,  38  Id.  299. 
Where  the  terms  of  a  charter  merely  provide  that  the  cor[)oration 
shall  have  power  to  disfranchise  its  members  or  to  disfranchise  them 
when  it  sees  fit,  without  distinctly  specifying  what  shall  constitute 
sufficient  cause,  this  wilt  not  be  construed  to  vest  in  it  any  further 
authority  in  this  regard  than  it  would  have  by  implication  inde- 
pendent of  all  charter  provisions:  State  ex  rel,  Graham  v.  Cham- 
ber of  Commerce,  20  Wis.  63. 

Corporations  whose  purposes  are  primarily  or  exclusively  those 
of  gain  have  no  )>ower  of  disfranchisement,  unless  it  is  expressly 
conferred  by  the  charter:  In  re  Long  Island  Railroad  Co.,  19 
Wend.  87;  Evam  v.  Philadelphia  Club,  .30  Penn.  St.  107.  All 
other  private  corporations,  however,  are  vested  incidentally  with 
this  power.  The  doubts  expressed  upon  this  point  in  Fawcett  v. 
Charles,  13  Wond.  473.  have  been  conclusively  set  at  rest  by  the 
later  authorities.  The  cases  in  which  a  corporator  may  be  expelled 
by  virtue  of  the  implied  power  of  disfranchisement  vested  in  the 
corporate  body  arrange  themselves  under  three  principal  heads. 

1.  Where  he  has  committed  some  offence  which  bears  no 
immediate  relation  to  his  cor[>orate  duty  or  character  but  is  in 
itself  of  so  infamous  a  nature  as  to  render  the  offender  unfit  to 
exercise  the  franchise  and  associate  with  honest  men. 

2.  Where  he  has  committed  some  offence  which  relates  merely 
to  his  corporate  duty  or  character,  and  which  «imounts  to  a  breach 
of  the  condition  tacitly  or  expressly  annexed  to  the  franchise. 

3.  Where  he  has  committed  some  offence  of  a  mixed  nature 
which  is  not  only  contrary  to  his  duty  as  a  corporator,  but  also 
infamous  in  its  nature  and  indictable  bv  the  law  of  the  land:  JRez 
V.  Richardson,  1  Burr.  630;  Fawcett  v.  Charles,  13  Wend.  473; 
People  ex  reh  Gray  v.  Medical  Society  of  the  County  of  Erie^  24 
Barb.  r)70  ;  People  ex  rel.  Thaeher  v.  X,  Y.  Commercial  Associa- 
tion, 18  Abb.  Pr.  271;  Commonwealth  v.  St.  Patricks  Ben,  Soc, 
2  Binn.  441;  Evans  v.  Philadelphia  Club,  50  Penn.  St.  107; 
People  ex  rel.  Page  v.  Board  of  Trade,  45  111.  112 ;  &tate  ex  ret 
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Ghraham  v.  Chamber  of  Commeree,  20  Wis.  63 ;  State  ex  reL  Dan- 
forth. \.  Kuehn,  34  Wis.  229. 

The  corporation  cannot  proceed  to  disfranchise  a  member  for  the 
first  of  these  causes  until  he  has  been  indicted  therefor  by  the 
civil  authorities  and  convicted  by  a  jury :  Wiloock  on  Man.  Corp., 
sect.  646;  Leech  v.  Harris  et  a?.,  2  Brewst.  571. 

The  corporation  may  proceed  to  disfranchise  a  member  for  the 
second  of  these  causes  without  such  prior  indictment  and  convic- 
tion :  Wilcock  on  Mun.  Corp.,  sect.  639.  Whether  a  corporation  may 
disfranchise  for  the  third  of  these  causes  without  a  prior  indictment 
and  conviction  seems  doubtful.  Mr.  Wilcock  inclines  to  believe 
that  it  cannot:  Wilcock  on  Mun.  Corp.,  sect.  640.  But  see 
contra,  People  ex  rel.  Thacher  v.  N.  Y,  Commercial  Association, 
18  Abb.  Pr.  271. 

The  breach  of  a  member's  corporate  duty  is  by  far  the  most 
frequent  cause  for  expulsion.  Every  person  who  becomes  a  mem- 
ber of  a  corporation  impliedly  undertakes  to  do  or  to  say  nothing 
which  shall  be  injurious  to  the  interests  of  the  body.  If  he  does, 
his  corporate  rights  are  justly  forfeited,  and  he  may  properly  be 
disfranchised.  The  implied  right  of  disfranchisement  for  breach 
of  corporate  duty  is  in  some  corporations  affected  by  the  provisions 
of  the  by-laws.  In  many  instances,  it  is  true,  these  arc  simply 
declaratory  in  their  nature,  and  specify  as  causes  of  disfranchise- 
ment offences  which  would  of  themselves,  without  any  special  pro- 
vision, authorize  the  corporation  to  exercise  its  expelling  powers. 
Sometimes,  however,  they  prescribe  new  duties  for  the  corporators, 
a  breach  of  which  would  not  of  itself  constitute  valid  ground  for 
disfranchisement  and  then  annex  that  penalty  in  case  of  such 
breach.  The  validity  of  such  by-laws,  and  of  course  therefore  of 
all  disfranchisements  effected  under  them,  is  to  be  determineil  l»v 
\arious  considerations.  The  bv*Iaw  must  be  in  its  nature  reason- 
able:  People  ex  reL  Gray\.  Medical  Society  of  the  Count y  of  Erie, 
24  Barb.  570 ;  Hihemia  Fire  Engine  Co.  v.  Conwiofiweahhj,  03 
Penn.  St.  264  ;  Dawkins  v.  Antrobus,  L.  R.,  17  Ch.  Div.  615, 
and  must  not  be  opposed  to  public  policy :  People  ex  rel.  Doylt'  v. 
N.  Y.  Benevolent  Soci  ty^  3  H  n  361 ;  People  ex  rel.  Gray  v. 
Medical  Society  of  the  County  of  Erie,  24  Barb.  570.  The  breach 
of  the  duties  imposed  by  it  must  also  appear  to  be  in  its  nature 
clearly  injurious  to  the  interests  of  the  corporation.  A  by-law 
authorizing  expulsion  for  non-compliance  with  mere  minor  and 
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unimportant  regulations  is  void :  Hvans  v.  Philadelphia  Clubj  50 
Peiin.  St.  107. 

A  deviation  from  the  duties  prescribed  by  the  by-laws  before 
becoming  a  member  of  a  corporation,  ^jll  in  no  case  constitute  a 
valid  ground  for  disfranchisement:..  Pfoji^/f?  ex  rel.  Bartlett  v. 
Medical  Society,  32  N.  Y.  187. 

The  following  decisions  as  to  what  are  and  what  are  not  suffi- 
cient causes  for  the  exercise  of  the  implied  power  of  disfranchise- 
ment by  corporations  of  various  kinds  will  best  illustrate  this 
branch  of  the  subject : 

Commercial  Associations. — These  are  ususiUy  established  to 
promote  just  and  equitable  principles  in  trade,  to -encourage  a 
high  standard  of  commercial  honor  and  credit,  and  to  facilitate 
the  transaction  of  business.  The  following  offences  when  par- 
ticularly specified  by  the  by-laws  as  causes  of  disfranchisement 
have  been  held  to  be  properly  visited  with  that  penalty.  Failure 
promptly  to  comply  w  ith  the  terms  of  a  contract :  People  ex  rel. 
Page  v.  Board  of  Trade,  45  111.  112 ;  even  though  it  be  made  with 
a  person  not  a  member  of  the  association  :  Dickenson  v.  Chamber 
of  Commerce,  29  Wis.  45  ;  or  though  it  be  purely  parol  and  there- 
fore not  enforceable  at  law  by  virtue  of  the  provisions  of  the 
Statute  of  Frauds:  Id.  The  obtaining  of  goods  under  false  pre- 
tences, though  from  a  non-member  outside  the  jurisdiction  of  the 
corporation :  Pi'ople  ex  rel.  Thacher  v.  N.  Y.  Commercial  Asso- 
ciation, 18  Abb.  Pr.  271.  The  carrying  on  of  business  outside 
the  rooms  of  the  association  either  before  or  after  ordinarv  business 
hours :  State  tx  rel.  Cuppvl  v.  Chamber  of  Commerce,  47  Wis. 
070.  It  seems  also  that  where  there  is  a  special  provision  to  that 
effect  in  the  by-laws  insolvency  will  form  a  valid  cause  for  suspen- 
sion from  such  associations:  Moxeys  Appeal,  9  Weekly  Notes 
Cases  441. 

The  following  offences  have  been  held  not  to  furnish  sufficient 
ground  for  disfranchisement.  The  institution  of  legal  proceedings 
to  prevent  the  sale  of  a  seat  claimed  by  the  relator  to  whose  title 
an  adverse  decision  had  been  rendered  by  the  board  of  managers : 
People  ex  rel.  Elliott  v.  JV;  Y.  Cotton  Exchange,  8  Hun  216. 
The  refusal  to  submit  to  the  arbitration  of  a  board  after  having 
once  brought  suit  in  the  civil  courts,  although  the  by-laws  specially 
provided  that  if  any  member  should  fail  to  submit  to  such  arbitra- 
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tion  he  might  be  disfranchised :  State  ez  reL  Graham  v.  Chamber 
of  Oommerccy  20  Wis.  03.  Tlie  refusal  to  pay  an  award  rendered 
by  a  board  of  arbitrators,  the  by-laws  vesting  jurisdiction  in  that 
board  only  in  case  of  wilful  and  fraudulent  breach  of  conduct,  and 
the  right  of  appeal  to  the  whole  body  which  was  secured  by  said 
by-laws  having  been  denied  on  the  question  of  jurisdiction  merely 
without  going  into  the  full  merits  of  the  controversy  :  Savannah 
CoUon  Exchange  v.  State^  54  Ga.  668.  See  also  White  v. 
BroumeU,  2  Daly  329. 

Boards  of  Fire  Underwriters. — These  ftrporations  are  es- 
tablished to  preserve  uniform  rates  of  insui*ance.  Apart  from  all 
provisions  in  the  by-laws  the  charging  of  lower  rates  than  those 
established  by  the  association  constitutes  valid  ground  for  disfran- 
chisement :  People  ex  rel.  Pinckney  et  aL  v.  N.  Y,  Board  of  Fire 
Underwritergy  7  Hun  248. 

Medical  Societies. — These  associations  are  generally  estab- 
lished for  the  purpose  of  regulating  and  improving  the  practice  of 
physic  and  surgery  and  for  promoting  professional  intercourse 
among  their  members.  The  following  offences  have  of  themselves 
been  held  valid  causes  for  disfranchisement.  The  selling  out  of  a 
practice  and  afterwards  returning  and  resuming  business  in  the 
same  locality  to  the  prejudice  of  the  vendee :  BarrotvB  v.  Medk**il 
Society^  12  Cush.  402.  The  constant  vilifying  of  the  society  and 
holding  oneself  out  as  ready  to  practice  either  as  an  allopath  or  a 
homeopath  at  the  option  of  the  f  atient :  Ex  parte  Paine,  1  Hill 
665.  The  following  offences  have  been  held  insuflScient  to  warrant 
expulsion.  The  presentation  to  the  society  on  entrance  of  a  diploma 
insuflScient  to  entitle  to  membership  under  the  charter  of  the  asso- 
ciation :  Fawcett  v.  Charles^  13  Wend.  473.  The  advertisement 
of  a  patent  instrument,  such  action  being  prohibited  by  a  code  of 
professional  ethics  adopted  by  the  society :  People  ex  rel.  Bartlett 
V.  Medical  Society,  32  N.  Y.  187.  The  reception  of  a  fee  less 
than  that  prescribed  by  a  tariff  adopted  by  the  asaociation,  although 
the  by-laws  specially  provided  that  for  this  offence  a  member  might 
be  expelled :  People  ex  rel  Qray  v.  Medical  Society y  24  Barb. 
270.  Becoming  surety  upon  the  official  bond  of  a  colored  person 
in  the  state  of  Georgia,  after  the  War  of  the  Kebellion»  or  giving 
bail  in  said  state  at  said  time  for  a  colored  person  charged  with 
riot :  State  v.  Georgia  Medical  Society,  38  Ga.  608* 
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Beneficial  Associations. — These  are  organized  for  mutual 
a.>sistance  in  case  of  death  or  sickness.  It  has  been  held  that  it 
is  sufficient  cause  for  disfranchisement  from  these  associations,  if  a 
member  alters  a  physician's  bill  so  as  to  entitle  himself  to  greater  aid 
from  the  society  :  Commonwealth  v.  Philanthropic  Society^  5  Binn. 
486.  And  where  that  penalty  is  specially  affixed  by  the  by-laws, 
if  he  voluntarily  enlists  as  a  soldier  for  active  service :  Franklin 
Benejicial  Aggoeiation  v.CojJunonwealthylO  Venn.  St.  SoT;  or  feigns 
sickness  in  order  to  obuiin  aid:  Society  for  the  Visitation  of  the 
iSick  V.  Commonwealth^  52  Penn.  St.  125  ;  or  fails  to  pay  his  dues : 
Huj98ey  V.  Gallayher^  61  Ga.  86 ;  Hibemia  Fire  Engine  Co.  v. 
Commonwealth^  93  Penn.  St.  2G4 ;  contra^  People  ex  rel.  Pulford 
V.  Fire  Department,  31  Mich.  458.  Tlie  following  offences  have, 
on  the  contrary,  been  deemed  insufficient  cause  for  disfranchisement, 
although  that  penalty  was  specially  annexed  to  them  by  the  by-laws. 
The  vilifying  of  a  fellow  member :  Commonwealth  v.  St.  Patrick's 
Ben,  Soc,  2  Binn.  440.  Neglect  to  take  the  sacrament  according 
to  the  specified  form  of  a  certain  religious  body,  where  tlie  corpora- 
tion is  in  its  nature  purely  secular:  People  ex  rel.  Schmitt  v.  St. 
Franciscus  Beneficial  Society,  24  How.  Pr.  216.  The  failure  to 
pay  dues  after  an  illegal  suspension :  People  ex  rel.  Doyle  v.  N. 
Y.  Benevolent  Society,  3  Hun  361.  And  in  no  event  when  a  mem- 
ber has  once  been  fined  for  the  commission  of  an  offence  can  he 
afterwards  be  expelled  for  the  same  cause :  Id. 

Social  Clubs. — In  Evans  v.  Philadelphia  Club,  50  Penn.  St. 
107,  it  was  Iield  that  the  striking  of  one  member  by  another  in  the 
bar  room  of  the  club  upon  considerable  provocation  was  not  suffi- 
cient cause  for  disfranchisement,  under  a  by-law  providing  for 
expulsion  in  case  of  disorderly  conduct.  This  case  was,  however, 
decided  by  a  divided  court  and  carries  no  great  weight.  In  the 
recent  case  o{  Dawkins  v.  Antrobus,  L.  R.,  17  Ch.  Div.  615,  where 
the  expulsion  was  from  an  unincorporated  society.  Sir  George 
Jessel,  the  Master  of  the  Rolls,  indicated  it  as  his  opinion  that 
the  publication  of  a  libellous  pamphlet  on  another  member  of  the 
club  and  sending  the  same  to  him  anonymously  would  not  have 
been  deemed  adequate  cause  for  disfranchisement  had  the  club  been 
incorporated.  Lord  Justice  James,  however,  thought  otherwise. 
See  Hopkinson  v.  Marquis  of  Exeter,  L.  R.,  5  Eq.  63 ;  Labou- 
chere  v.  Earl  of  Whamcliffe,  L.  R.,  13  Ch.  Div.  346. 
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Educational  and  Charitable  Institutions. — A  member  of 
ihe  faculty  of  such  institutions  may  be  expelled  for  neglect  of  duty : 
Murdoch's  Case,  7  Pick.  303 ;  but  not  for  mere  jealousy  of  other 
members  of  the  faculty,  or  for  a  settled  difference  of  opinion  from 
them  as  to  the  proper  methods  of  instruction :  Id. 

A  trustee  of  such  institutions  may  be  expelled  or  charging  the 
corporation  with  money  never  paid :  Commonwealth  r.  CruardianM 
of  he  Poor^  6  S.  &  R.  469.  But  not  for  mere  misappropriations 
of  the  funds :  Id ;  or  for  disrespect  to  his  associates,  or  for  failure 
to  serve  on  a  single  committee  to  which  he  had  been  appointed: 
Fuller  V.  Plainfield  Academic  School^  6  Conn.  532.  • 

The  inmates  of  such  institutions  may  in  pursuance  of  the  pro- 
visions,  of  the  by-laws  be  properly  expelled  for  gross  disorder : 
People  ex  reL  Newman  v.  Sailors*  Snug  Harbor^  64  Barb.  532. 

Religious  Societies. — The  charters  of  these  societies  usually 
provide  that  the  corporators  thereof  shall  consist  only  of  such  per- 
sons as  are  members  of  a  specified  religious  body :  German  Re- 
formed Church  V.  Seiberty  3  Barr  282.  But  this  is  not  always 
the  case :  People  ex  reL  Dilcher  v.  St.  Stephens'  Churchy  53  N.  Y. 
103.  Where  the  charter  does  so  provide  it  is  exclusively  for  the 
religious  body  of  itself  by  means  of  its  regularly  organized  eccle- 
siastical courts  to  determine  who  are  its  members  and  who  are  not, 
and  these  courts  may  therefore  of  course  deprive  any  one  of  his 
corporate  rights  for  purely  ecclesiastical  offences,  such  as  non-con- 
formity, contumacy  or  immorality.  Their  decisions  upon  these 
points  will  never  by  reviewed  by  the  civil  tribunals.  In  cases, 
however,  where  tliey  undertake  to  exercise  a  like  power  when  the 
offence  in  question  is  not  purely  ecclesiastical  in  its  nature,  a  grave 
question  arises  as  to  whether  they  have  not  overstepped  the  limits 
of  their  autliority.  Could,  for  example,  an  ecclesiastical  court 
disfranchise  a  member  for  the  use  of  alcoholic  drinks  or  tobacco  ? 
Common  sense  would  clearly  seem  to  dictate  that  they  could  not, 
but  authority  is  lacking  upon  this  subject.  See  note  to  Gartin  v. 
Penick,  9  Am.  Law  Reg.  (N.  S.)  210. 

Where  the  charter  makes  no  such  provision  as  that  above  de- 
scribed it  seems  that  a  religious  corporation  has  no  power  to  dis- 
franchise a  member  for  mere  moral  delinquency :  People  ex  rel. 
Dilcher  v.  St.  Stephens*  Church,  53  N.  Y.  103. 

In  Illinois  and  Maryland  somewhat  different  principles  obtain 
with  reference  to  the  right  of  disfranchisement  from  private  cor- 
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porations  from  those  above  laid  down.  All  associations  for  moral, 
social  or  beneficial  purposes  arc  deemed,  ihougli  incorporated,  to 
stand  as  regards  their  powers  of  expulsion  upon  the  same  foot- 
ing us  unincorporated  societies.  They  are  left  therefore  to  en- 
f  )rce  their  own  rules  and  regulations  as  they  see  fit,  and  may  dis- 
franchise for  whatever  cause  they  may  deem  proper :  People  ex 
reL  Rice  v.  Board  of  Trade,  80  111.  134,  overruling  People  ex  rel. 
Page  v.  Board  of  Trade^  45  111.  112  ;  Anacosta  Tribe  of  Red  Men 
V.  Murback,  13  Md.  91.  The  law  upon  this  point  in  Illinois  is 
by  no  means,  however,  to  be  considered  as  settled :  Baxter  v.  Board 
of  Trade,  83  111.  147  ;  St  urges  v.  Board  of  Trade,  86  III.  441. 

See  as  to  the  rights  of  unincorporated  societies  in  this  respect : 
Innes  v.  Wylie  et  ah,  1  Carr.  &  K.  'Ibl ;  Blisset  v.  Daniel,  10 
Hare  493 ;  Hopkinson  v.  Marquis  of  Exeter,  L.  R.,  5  Eq.  63  ; 
Fisher  v.  Keane,  L!  R.,  11  Ch.  Div.  353 ;  Labouchere  v.  Earl  of 
Wharncliffe,  L.  R.,  13  Ch.  Div.  346 ;  Dawkins  v.  Antrobus,  L. 
R.,  17  Ch.  Div.  615;  White  v.  Brotonell,  2  Daly  329;  People 
ex  rel.  Dilcher  v.  St  Stephens'  Church,  53  N.  Y.  103;  Moxeys  Ap- 
peal, 9  Weekly  Notes  (Phila.)  441 ;  Smith  v.  Neilson,  18  Vt.  511. 

In  England  it  seems  to  be  held  that  a  defect  of  original  qualifi- 
cation for  membership  in  a  corporation  constitutes  good  ground  for 
disfranchisement :  Regina  v.  Saddlers*  Co.^  10  H.  L.  Cas.  404 ; 
Fawcett  v.  Charles,  13  Wend  473.  In  America  the  contrary  has 
been  held  to  be  the  law. 

II.  In  what  manner  must  a  member  be  disfranchised. 

In  order  legally  to  disfranchise  a  member  of  a  corporation  the 
proceedings  must  be  taken  in  a  certain  specified  manner.  If  the 
charter  provides  what  that  manner  shall  be,  its  requirements  must 
be  strictly  complied  with,  otherwise  the  attempted  disfranchisement 
will  be  void:  Commonwealth  v.  Pike  Beneficial  Society,  8  W.  & 
S.  247.  If  there  be  no  express  charter  provision  the  method 
of  disfranchisement  may  be  regulated  by  the  by-laws:  State  v. 
Trustees  of  Vincennes  University,  5  Ind.  77  ;  Commonwealth  v. 
German  Society^  15  Penn^  St.  251.  And  these  by-laws  maybe  so 
framed  as  to  limit  the  implied  power  of  expulsion  vested  in  the 
corporation:  People  ex  rel,  Godwin  v.  American  Institute,  44 
How.  Pr.  468.  Where  the  terms  of  the  by-laws  prescribe  the 
method  of  expulsion,  that  method  must  be  strictly  followed  by  the 
society:  Fisher  v.  Keane,  L.  R.,  11  Ch.  Div.  353;  Labouchere 
V.  .Earl  of  Wamcliffe,  13  Id.  346 ;   Commonwealth  v.  Gtiardians 
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of  the  Poor^  6  S.  &  R.  4G9 ;    Washington  Beneficial  Society  v. 
Backer,  20  Penn.  St.  425 ;  Society  for  the  Visitation  of  the  Sick 
V.   Commonwealth^  52  Id.    125;  Savannah  Cotton  Exchange  v. 
<aaf e,  54  Ga.  668 ;    Weher  et  al.y.   Zimmerman,  22  Md.   156; 
People  ex  rel  Q-odwin  v.  American  Institute,  44  How.  Pr.  468 ; 
Southern  Plank  Road  Co.  v.  Hixon,  6  Ind.  165.     Unless  there 
be  an  express  provision  in  the  charter  no  member  of  a  corporation 
can  be  disfranchised  withont  notice  to  him,  and  unless  a  fair  oppor- 
tunity be  given  him  to  defend  himself  against  the  charges  that 
have  been  preferred :  Wilcock  on  Mun.   Corp.,  sects.  691,  700 : 
Bagg's  Case,  11  Rep.  99 ;  Innes  v.    Wylie  et  ah,  1  Carr.  &  C- 
257 ;  BlisBet.  v.  Daniel,  10  Hare  493 ;  Fisher  v.  Keane,  L.  R., 
11  Ch.  Div.  358 ;  People  ex  ret  Dilcher  v.  St.  Stephefis'  Churchy 
53  N.  Y.  103 ;  People  ex  rel  Doyle  v.  N.  Y.  Benevolent  Soeiaty, 
3  Hun  361 ;    Waehtel  v.  Noah  Widows'  and  Orphans'  Beneficial 
Society,  84  N.  Y.  28 ;  People  ex  rel  Schmitt  v.  St.  Francisvus 
Benevolent  Society,  24  How.  Pr.  216 ;   Commonwealth  v.  Penna. 
Ben.  Soc.,  2  S.  &  R.  141 ;  Commonwealth  v.   German  Society, 
15  Penn.  St.  251 ;  Diligent  Fire  Engine  Co.  v.  Commonwealth, 
75  Id.  291 ;    Duhree  v.  Reliance  Fire  Engine  Co.,  1  Weekly 
Notes  (Phila.)  524;  Riddell  v.  Harmony  Fire  Engine  Co.,  8  Phila. 
311;  Murdock's  Case,  7  Pick.  303;  Murdock  v.  Phillips  Acad- 
emy, 12  Pick.  244 ;  Sleeper  v.  Franklin  Lyceum,  7  R.  I.  623 ; 
Sibley  v.  Carteret  Club  of  Elizabeth,  40  N.  J.  Law  295 ;  Southern 
Plank  Road  Co.  v.  Nixon,  5  Ind.  165 ;  State  v.  Adams,  44  Mo. 
570 ;  People  v.  Fire  Department,  31  Mich.  458 ;  State  v.  Cham- 
ber of  Commerce,  47  Wis.  670.     And  so  far  has  this  doctrine  as 
to  notice  bton  carried  that  it  has  been  held  iiTCgular  for  a  com- 
mittee of  the  corporation  who  have  been  appointed  to  inquire  into 
an  alleged  offence  to  proceed  without  notifying  a  dilinquent,  and 
an  expulsion  founded  upon  the  report  of  such  committee  after  due 
notice  to  the  offending  member  has  been  pronounced  void :  La- 
bouchere  v.  Earl  of  WhamcUffe,  L.  R.,  13  Oh.  Div.  346.     The 
conferring  of  express  power  by  the  charter  upon  a  corporation  to 
disfranchise  its  members  does  not  do  away  with  the  necessity  of 
notice :  Delacey  v.  NeiLse  River  Navigation  Co.,  1  Hawks  (N.  C.) 
274.     And   a  by-law   authorizing    expulsion   without    notice  is 
simply  void :  People  v.  Fire  Department,  31  Mich.  458. 

The  mere  posting  of  the  name  of  the  offending  member  in  the 
corporate  premises  is  not  suflScient  notice  :  Sibley  v.  Carteret  Club 
of  Elizabeth,  40  N.  J.  Law  295.    The  notice  must,  in  the  absence  ot 
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any  provision  in  the  charter  or  by-laws,  be  a  personal  one :  WacJitel 
V.  y^oah  Widoics'  and  Orphans*  Ben.  Soc^  84  N.  Y.  2S. 

Provision  may,  however,  be  made  by  tlie  by-laws  for  otlier  meth- 
ods of  transmitting  the  notice,  as,  for  example,  through  the  mail. 
A  mere  change  of  residence  does  not  excuse  the  failure  to  serve 
a  notice,  even  though  there  be  a  provision  in  the  by-laws  requiring 
each  member  to  notify  the  society  whenever  he  makes  such  change, 
under  penalty  of  a  fine :  Id.  Nor  will  a  long  and  continuous  vio- 
lation of  the  rules  of  the  society  excuse  the  service  of  the  notice : 
Harmstead  v.  Washington  Fire  Co.  et  al.j  8  Phila.  331. 

The  notice  may  properly  be  served  on  Sunday  if  the  meetings 
of  the  corporation  are  usually  held  on  that  day :  People  ex  rcL 
Corrigan  v.  Young  Mens*  Father  Matthew  Ben.  Soc.,  65  Barb. 
357  :  but  must  be  served  a  reasonable  time  before  the  meeting  con- 
vened to  pass  upon  the  question  of  the  expulsion  of  the  member, 
and  must  specify  the  time  and  place  of  such  meeting :  Wiicock  on 
Mun.  Corp.  G92  :  Murdoch  v.  Phillips  Academy^  12  Pick.  244. 

The  notice  must  contain  a  reasonably  specific  statement  of  the 
charges  preferred  against  the  member,  though  they  need  not  be 
set  out  with  the  nicety  and  precision  of  an  indictment :  Wiicock  on 
Mun.  Corp.  694  ;  Murdoch's  Case,  7  Pick.  803  ;  Murdoch  v.  Phil- 
lips  Academy,  12  Id.  244 ;  Fuller  v.  Plainjield  Academic  School, 
6  Conn.  5-52. 

If  a  member  appears  without  notice  and  defends  or  admits  the 
charges  made  against  him,  the  necessity  for  notice  is,  of  course, 
dispensed  with:  Wiicock  on  Mun.  Corp.  695;  Moxeys  Appeal,  9 
Weekly  Notes  (Phihi.)  441 ;  Commonwealth  v.  Penna.  Ben.  So- 
ci»*ty^  2  S.  &  R.  141.  In  order  to  enable  a  member  to  prepare  his 
defence,  access  to  all  the  books  and  papers  of  the  corporation  sliould 
be  aff«)rded  him,  and  a  refusal  to  allow  him  to  inspect  these  will 
invalitlate  his  subsequent  expulsion  :  Murdoch  v.  Phillips  Acad- 
emy, 12  Pick.  244. 

The  power  of  disfranchisement  is  said  to  be  reposed  at  common 
law  in  the  whole  corporate  body :  Grant  on  Corp.  240 ;  Wiicock 
on  Mun.  Corp.  629 ;  Weber  v.  Zimmerman,  22  Md.  166.  It  is, 
therefore,  held  by  some  authorities  that  this  power  cannot  be 
reposed  in  a  select  body :  State  ex  rel.  Graham  v.  Chamber  of 
Commerce,  20  Wis.  63 ;  unless  there  be  a  provision  to  that  effect 
in  the  charter :  State  v.  Chamber  of  Commerce,  47  Wis.  670. 

It  has  been  held,  however,  in  many  instances  that  it  is  compe- 


700    DISFRANCHISEMENT  FROM  PRIVATE  CORrOKATIOXS. 

tent  for  a  corporation  by  its  by-laws  to  delegate  this  power  to  a 
select  number  of  its  members :  Wilcock  on  Mun.  Corp.  634  :  Hum- 
fey  et  al.  v.  Gallagher,  61  Ga.  86.  See  Gheen  v.  African  Jf. 
£.  Society,  1  S.  &  R.  254.  And  in  other  cases  the  validity  of 
expulsions  by  such  select  bodies  acting  in  pursuance  of  the  by- 
laws has  been  assumed  without  controversy:  People  ex  rel. 
Thacher  v.  N.  Y.  Commercial  Auociatian,  18  Abb.  Pr.  271; 
White  y.Broumell,  2  Daly  329;  People  ex  rel  Page  v.  Board 
of  Trade,  45  111.  112.  But  a  by-law  cannot  vest  the  power  of 
disfranchisement  in  a  single  officer  who  is  made  to  act  at  once  as 
witness  and  as  judge :  People  ex  rel.  Pu^ford  v.  Fire  Depart- 
menty  31  Mich.  458 ;  Hibemia  Fire  JEngine  Co.  v.  Commonwealth. 
93  Penn.  St.  2  4. 

The  body  in  whom  the  power  of  disfranchisement  is  vested  most 
also  not  be  prejudiced  against  the  offending  member.  It  cannot 
consist,  therefore,  of  the  very  men  against  whom  the  oiTence  in 
question  has  been  committed:  Smith  v.  Nelson,  18  Vt.  511;  and 
where  a  select  body  has  illegally  proceeded  to  expel  a  member 
without  notice  or  trial  it  cannot  afterwards  retrace  its  steps  and 
expel  him  in  due  form :  Murdoch  v.  Phillips  Academy,  12  Pick. 
244.  Where  the  power  of  expulsion  is  reposed  in  the  whole  cor- 
porate body,  each  member  should  be  notified  of  the  time  and  place 
of  the  meeting  at  which  the  trial  is  to  be  held,  and  also  of  the 
business  about  to  be  transacted :  Weber  v.  Zimmerman,  22  Md. 
156.  The  meeting  may  be  held  on  Sunday  if  the  corporation  has 
been  accustomed  to  meet  on  that  day :  People  ex  rel.  Corrigan  v. 
Young  Mem  Father  Matthew  Ben.  Soc.,  65  Barb.  357.  The 
trial  must  be  a  fair  and  open  one  :  State  v.  Adams,  44  Mo.  570; 
Murdoch's  Case,  7  Pick.  303.  The  accused  member  rouse  be 
allowed  a  full  hearing,  the  privilege  of  counsel  and  an  opportunity 
to  object  to  the  relevancy  or  competency  of  any  evidence  offered 
against  him :  Murdoch  v.  Phillips  Academy,  12  Pick.  244.  If 
he  remains  silent  or  fails  to  appear,  the  charge  must,  nevertheless, 
be  satisfactorily  proved :  Wilcock  on  Mun.  Corp.  702 :  People  ex 
rel.  Corrigan  v.  Young  Mens*  Father  Matthew  Ben.  Soc.,  65  Barb. 
357.  Finally,  a  solemn  sentence  must  be  pronounced  upon  the 
answers  and  proofs  adduced:  Murdoch  v.  Phillips  Academy,  12 
Pick.  244. 

Any  deviation  from  the  foregoing  course  of  proceeding  is  fatal, 
and  the  defect  will  not  be  remedied  by  an  affirmance  of  the  sen- 
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tence  bv  an  appellate  tribunal  constituted  by  the  corporation, 
which  has  acted  with  perfect  regularity  :  Id. 

Where  a  member  has  once  been  regularly  tried  by  a  corporation 
and  ac(|uitted,  it  seems  that  he  cannot  afterwards  be  again  tried 
and  expelled  for  the  same  offence :  Commonwealth  v.  GxMLrdian^ 
of  the  J*oor,  6  S.  &  R.  469.  But  where  a  member  has  been  irregu- 
larly tried  and  expelled  there  is  nothing  to  prevent  the  corporation 
from  reinstating  him  in  bis  rights  and  afterwards  proceeding  to  try 
and  expel  him  in  due  process  of  law :  State  ex  ret,  Ouppel  v. 
Cfiamber  of  Commerce,  47  Wis.  G70.  An  actual  formal  vote  of 
the  body  vested  with  the  right  of  disfranchisement  is  necessary  in 
order  to  deprive  a  member  of  his  corporate  rights:  Sibley  v. 
Carteret  Club  of  Elizabeth,  40  N.  J.  L.  295;  State  ex  rel  Lin- 
ley  v.  Bryce^  7  Ohio  414 :  Harmstead  v.  Washington  Fire*  Co.  et 
al.,  8  Phila.  331.  Even  where  the  charter  expressly  vests  in  the 
president  and  directors  power  to  erase  a  member*s  name  in  case  he 
commits  certain  specified  offences  it  seems  that  definite  action  by 
the  bo<ly  corporate  is  necessary  to  disfranchise :  Delacey  v.  Neuse 
River  Naniiation  <Jo.^  1  Hawks  (N.  C.)  274.  See  also  DoremuM 
V.  Dutch  ll  formed  Church,  2  Green  Ch.  (N.  J.)  332. 

The  right  of  membership  in  a  corporation  is  never  lost  by  mere 
non-user:  State  v.  Trustees  of  Vincennes  University,  5  Ind.  77. 
Unless  indeed  there  be  a  specific  provision  to  that  effect  in  the 
charter:   Croker  v.  OUl  South  Society,  100  Mass.  48f>. 

III.  In  case  of  an  illegal  disfranchisement  what  remedy  will  the 
courts  afford. 

WJierever,  as  ha.-?  been  said,  a  member  of  a  corporation  has  been 
ilh'^rallv  disfranchise  I  he  nuiv  applv  to  the  courts  for  redress  and 
T>n)tection.  The  courts  will,  in  e\ frv  ease,  consider  the  rejxularitv 
<»f  the  method  in  which  the  disfranchisement  has  been  effected,  and 
it  tliere  be  any  de].anurc  IVoni  the  course  of  proceed ini;s  above  indi- 
cated will  aftbril  instant  relief.  They  will  also  in  every  ca«e  inquire 
as  to  the  oircnct*  which  has  constituted  the  cause  for  disfranchise- 
ment. The  fart  that  the  tjHf nee  lias  been  committed  is  conelusivelv 
settled  by  the  finding  of  the  corporation  :  see  State  ex  rel.  Ciippel 
v.  Chamber  of  Commerce,  47  Wis.  670.  But  whether  the  commis- 
sion  of  tlie  offence  does  or  does  not  constitute  sufficient  ground  for 
disfranchisement  is  for  the  court. 

In  those  cases  where  the  offence  does  not  consist  of  the  violation 
of  a  by-law  but  merely  of  some  alleged  breach  of  a  corporator's 
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implied  duty,  the  court  will  simply  consider  whether  it  is  or  is  not 
injurious  to  the  interests  of  the  corporation,  and  the  affording  or 
withholding  of  relief  will  be  regukted  accordingly :  Fawcett  v. 
Oharle$,  13  Wend.  478 ;  People  ex  rel  Dilcher  v.  St.  Stephent 
Churchy  58  N.  Y.  108 ;  Peoph  ex  rel  EUioU  v.  N.  Y.  Cotton 
Exchange^  8  Hun  216 ;  Commonwealth  v.  Philanthropic  Society^ 
5  Binn.  486 ;  Ex  parte  Paine^  1  Hill  665 ;  Commonwealth  ▼. 
GtMrdians  of  the  Poor,  6  S.  &;  R.  469  ;  Murdoch's  Case,  7  Pick. 
303 ;  Barrows  v.  Medical  Society,  12  Gush.  402 ;  FuUer  v.  Plam- 
field  Academic  School,  6  Conn.  582 ;  Savannah  Cotton  Exchange 
V.  State,  54  6a.  668.  In  those  cases  where  the  offence  docs  con- 
sist of  the  violation  of  a  by-law  the  court  will  consider  (1)  whether 
the  duties  imposed  by  that  by-law  are  reasonable  and  proper,  and 
(2)  whether  the  violation  of  them  is  so  far  injurious  to  the  interests 
of  the  corporation  as  to  warrant  the  imposition  of  the  penalty  of 
expulsion:  People  v.  N.  Y,  Benevolent  Societt/y  3  Hun  361; 
People  V.  N.  Y,  Board  of  Underwriters,  7  Id.  248 ;  People  v. 
Medical  Society,  82  N.  Y.  187 ;  People  v-  Medical  Society,  24 
Barb.  570  ;  People  v.  Sailors'  Snug  Harbor,  54  Id.  532  ;  People 
V.  St.  Frandscus  Benevolent  Society,  24  How.  Pr.  216 ;  ComrHon- 
wealth  V.  St.  Patrick's  Ben.  Soc,  2  Binn.  440;  Franklin  Ben. 
Association  v.  Commonwealth^  10  Penn.  St.  357  ;  Evans  v.  Phil- 
adelphia Club,  50  Id.  107  ;  Society  for  the  Visitation  of  the  Sick 
V.  Commonwealth,  52  Id.  125 ;  Hibemia  Fire  Engine  Co.  v. 
Commonwealth,  93  Id.  264 ;  People  v.  Board  of  Trade^  45  III 
112;  Pulford  v.  Fire  Department,  Z\  Mich.  458;  iJickenson  v. 
Chamber  of  Commerce^  29  Wis.  45  ;  State  v.  Cliamber  of  Commerce, 
20  Id.  Go;  State  v.  Chamber  of  Commerce^  47  Id.  670;  State  v. 
Georgia  Medical  Society,  38  Ga.  608  ;  Hussey  et  al.  \.  Gallagher, 
61  Id.  86. 

The  courts  will  also  construe  the  true  meaning  of  the  by-laws: 
Franklin  Beneficial  Society  v.  Commonwealth,  10  Penn.  St.  357 ; 
People  V.  N.  Y.  Commercial  Association,  18  Abb.  Pr.  271 ;  State 
v.  Chamber  of  Commerce,  20  Wis.  63 ;  Dickenson  v.  Chamber  of 
Commerce,  29  Id.  45 ;  and  will  decide  whether  the  specific  offence 
assigned  as  cause  for  disfranchisement  comes  within  the  meaning 
of  their  provisions :  People  v.  Sailors'  Snug  Harbor,  54  Barb. 
532 ;  State  v.  Georgia  Medical  Soc,  33  Ga.  608.  Of  course  if 
the  duties  imposed  by  the  by-laws  be  not  reasonable  and  proper,  or 
if  the  breach  of  them  be  not  injurious  to  the  interests  of  the  cor- 
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poration  or  if  the  oflFence  in  question  under  a  just  interpretation 
of  the  bv-laws  does  not  amount  to  such  a  breach,  the  disfranchise- 
raent  cannot  be  maintained.  And  even  if  the  by-law  in  general 
be  valid  and  the  specified  offence  within  its  terms,  yet  if  that  par- 
ticular offence  be  of  such  a  character  as  cannot  be  deemed  injuri- 
ous to  the  interests  of  the  corporation,  the  expulsion  will  not  be 
sustained :  Evan%  v.  Philadelphia  Club,  50  Penn.  St.  107  ;  People 
V.  Mechanics'  Aid  Soc.j  22  Mich.  86.  Where  a  person  has  been 
illegally  disfranchised  from  a  corporation,  the  proper  remedy  is  a 
writ  of  mandamus  to  restore  him  to  his  rights :  Wilcock  on  Mun. 
Corp.  96 ;  Baggs  Case,  11  Rep.  99 ;  People  v.  Medie^il  Sac,  24 
Barb.  o70;  Evans  v.  Philadelphia  Club,  50  Penn.  St.  107;  Hi- 
bernia  Fire  Engine  Co.  v.  Commonwealth,  93  Id.  264 ;  Sibley  v. 
Carteret  Club  of  Elizabeth,  40  N.  J.  L.  295  ;  Union  Church  of 
Africans  v.  Sanders,  1  Iloust.  100;  Fuller  v.  Plainfield  Aca- 
demic School,  G  Conn.  532 ;  People  v.  Board  of  Trade,  45  111. 
112;  People  v.  Mechanics  Aid  Soc,  22  Mich.  86;  Delacey  v. 
Neuse  River  Navigation  Co.,1  Hawks  (N.  C.)274;  State  v.  Geor- 
gia Medical  Soc,  33  Ga.  608  ;  Hussey  et  al,  v.  Gallagher,  61  Id. 
86;  State  v.  Lusitanian  Portuguese  Soc,  15  La.  Ann.  73.  But 
in  Kentucky,  under  the  statutes  there  in  force,  a  writ  of  mandamus 
cannot  be  granted  to  restore  a  member  of  a  private  corporation : 
Cook  v.  College  of  Physicians,  9  Bush  542. 

The  courts  are  always  unwilling  to  interfere  in  tlie  matters  of 
private  corporations  :  Hussey  et  al,  y.  Gallagher,  61  Ga.  86 ;  and 
hence  Avill  refuse  to  grant  a  writ  of  mandamus  where  the  desired 
object  may  be  obtained  without  serious  difficulty  and  without  the 
aiil  of  the  court:  Harrison  et  al,  v.  Siinonds  et  al.,  44  Conn.  318. 

Any  person  invoking  the  aid  of  the  court  must,  therefore,  in 
order  to  obtain  the  writ,  show  that  he  has  an  undoubted  irrievance, 
and  that  he  lias  no  other  adcfjuate  remedy.  Tie  must,  therefore, 
prove  that  he  has  been  duly  elected  a  member  of  the  corporation, 
and  if  that  body  have  exceeded  tlieir  chartered  powers  in  electing 
him  he  has  no  standing  in  court :  Diligi  nt  Fire  Evgine  Co,  v. 
Commonwealth.  75  Penn.  St.  291.  He  must  also  show  beyond 
peradventure  that  he  has  been  disfranchised :  People  v.  St.  Stephens' 
Church,  53  N.  Y.  103.  And  the  mere  fact  that  he  has  been  pre- 
vented from  voting  or  speaking  at  several  successive  corporate 
meetings  will  not  in  itself  be  deemed  conclusive  evidence  of  his 
disfranchisement :  Crocker  v.  Old  South  Society,  106  Mass.  489. 
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If  an  opportunity  is  afforded  to  him  to  appeal  to  another  tribanal 
constituted  by  the  corporation,  he  must  do  so  before  he  has  recourse 
to  the  courts :  White  v.  Browtielly  2  Daly  329 ;  German  Reformed 
Church  V.  Hetbert,  8  Penn.  St.  282. 

Where  a  person  illegally  disfranchised  from  a  corporation  has 
brought  suit  and  recovered  damagcf^  for  the  injury  done  him,  he 
will  be  deemed  to  have  waived  his  right  to  a  mandamus :  .State  v. 
Lipa,  28  Ohio  St.  668. 

The  practice  is  for  the  court  to  issue  in  the  first  place  &  writ  of 
alternative  mandamus :  Sleeper  v.  Franklin  Lyceum^  7  R.  I.  523. 
The  return  to  this  writ  must  be  certain  and  specific,  contauning  a 
perfect  justification  of  the  expulsion,  and  setting  out  at  length  the 
cause  thereof  and  the  mode  in  which  it  has  been  effected :  Bagtjn 
Ca$e,  11  Rep.  99 ;  People  v.  St  Franci$cu$  Ben,  SoCy  24  How. 
Pr.  216 ;  Green  v.  African  M.  F.  Soc,  1  S.  &  R.  254 ;  Society 
for  the  Visitation  of  the  Sick  v.  Commonwealth^  52  Penn.  St. 
126  ;  People  v.  Mechanics^  Aid  Soc.y  22  Mich.  86.  If  the  rctui  u 
be  defective  an  opportunity  of  amending  it  will  not  be  afforded : 
People  V.  American  In$titutey  2  N.  Y.  Leg.  Obs.  170. 

On  the  filing  of  the  return  the  relator  may  either  rely  upon  its 
insufficiency  or  traverse  it  by  proof.  But  after  having  adopted  one 
of  these  courses  and  failed,  he  cannot  afterwards  resort  to  the 
other:  State  v.  Lusitanian  P,  Sue.,  lo  La.  Ann.  73.  Whore  the 
final  decision  is  in  favor  of  the  relator,  a  writ  of  peremptory 
mandamus  is  issued  to  restore  him  to  all  his  corporate  ri«:hts. 

Attempts  have  from  time  to  time  been  ma<le  to  invoke  the  aid 
of  courts  of  equity  to  restrain  by  injunction  corporate  Ixulies  fmin 
ille^allv  disfraiichisin;];  their  members.  Such  attemnts  have,  how- 
ever,  invariably  faile<l,  tlie  courts  being  of  opinion  that  tlicy  have  no 
jurisdiction  in  the  premises :  Gregg  v.  Massachusetts  Mciiirid 
Soc,  111  Mass.  185  ;  Sturges  v.  Board  of  Trade,  86  111.  441. 
Attempts  have  also  been  made  to  induce  these  courts  to  restore 
illegally  disfranchised  members  by  mandatory  injunction.  These 
also  have  failed :  Fisher  v.  Board  of  Trade,  80  111.  85.  The  mere 
circumstance  that  the  complainant  may  be  deprived  of  in teimediate 
profits  earned  by  the  corporation  will  not  entitle  him  to  this  relief, 
at  least  where  a  proceeding  by  mandamus  has  been  instituted  to 
test  his  right  and  is  still  pending  undetermined  :  Baxter  v.  Board 
of  Trade,  83  111.  147. 

LAVFRENCt:  Lewis,  Jr. 
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RECENT    CNQLI8H    DECISIONS. 

Crown  Cases  Reserved. 

BEGINA  V,  LOVKLL. 

It  is  larceny  for  a  person  to  ilcmatid  and  i*cci'ivc  by  inttmtdatioii  and  threats  un 
excessive  overcharge  for  work  done  for  the  pariy  paying,  as,  55.  6.7.  for  afair  cliar^e 
of  1«.  3</. 

Regina  v.  McGrath^  L.  R.,  1  C.  C.  R.  205»  affirmed. 

The  prisoner  was  tried  before  the  chairman  of  the  Worcestershire 
Quarter  Sessions  on  an  indictment  which  cliarged  hini,  in  the  first 
count,  with  stealing  the  sum  of  5«.  6i?.,  the  property  of  Eliia 
Grigg,  cind,  in  the  second  count,  with  demanding  with  menaces 
from  the  said  Eliza  Grigg  the  sum  of  %)S.  6</.,  with  intent  to  steal 
the  same.     The  facts  were  these  : 

The  prisoner  was  a  travelling  grinder.  He  ground  two  pairs  of 
scissors  for  the  prosecutrix,  for  which  he  charged  her  4t?.  She  then 
handed  him  six  knives  to  grind.  He  ground  them  and  demanded 
")«.  r>rf.,  for  the  work.  She  refused  to  pay  the  amount  on  the 
ground  that  the  charge  av^s  excessive.  The  prisoner  then  assumed 
a  menacing  attitude,  kneeling  on  one  knee,  and  threatened  the 
prosecutrix,  saying,  "  You  had  better  pay  me,  or  it  will  be  worse 
for  yon."  nnd  *•  I  will  makf-  you  pay." 

Till'  prosecutrix  wns  frightened,  and  in  consequence  of  her  frars. 
«iave  thi.'  prisoiiL-r  the  sum  dcmaiitled.  Evidence  was  given  that  the 
trade  charjf^  for  ^rindini:  the  six  knives  would  l)e  1*.  ?hL  It  was 
C'uitendetl  for  the  i)risoner  that  as  some  money  was  due,  the  rjues- 
tion  rested  <iniply  on  a  quantum  meruit,  and  that  there  was  no 
larceny  or  menacing  demand  with  intent  to  steal.  The  chairman 
overruled  the  objection,  and  directed  the  jury  on  the  authority  of 
Reg,  v.  MoGrath,  L.  R.,  1  C.  C.  R.  205,  that  if  the  money  was 
obtained  by  frightening  the  ow^ier,  the  prisoner  was  guilty  of  lar- 
ceny. They  found  that  the  money  was  obtained  from  the  prosecu- 
trix by  menaces,  and  that  the  prisoner  was  guilty. 

The  question  for  this  court  was,  whether  upon  the  facts  stated, 
he  was  properly  convicted. 

No  counsel  appeared. 

The  court,  Lord  Coleridge,  C.  J.,  Lindley,  Hawkins,  Lopes 
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and  BowEN,  JJ.,  held  that  the  case  was  governed  by  Reg.  t.  ifir- 
ChratK  and  upheld  the  conviction. 


Although  larceny  generally  involves 
an  unlawful  taking — a  trespass— against, 
or  at  least  without  the  consent  of  the 
owner,  yet  it  is  familiar  law  that  fraud 
and  intimidation  often  sui>plies  the  piece 
of  force,  and  assent  obtained  under  such 
circumstances  has  no  legal  effect. 

Therefore,  it  is  well  settled  that  if  a 
person,  with  an  existing  intent  to  steal, 
burrows  or  hires  property,  and  after  hav- 
ing thus  obtained  possession  by  consent 
of  the  owner,  sells  the  same,  or  otherwise 
converts  it  to  his  own  use,  animo  furandi, 
he  is  as  much  guilty  of  larceny  as  if  he 
had  acquired  possession  of  the  same  by 
force  or  violence  :  State  v.  Humphrey,  32 
Vt.  569  ;  Commonwealth  v.  Barry ^  124 
Moss.  325  ;  Armstrong's  Case,  I  Lew.  C. 
C.  273  ;  Spefice's  Case,  Id.  197  ;  Star- 
kU  V.  The  Comnwmwealth,  7  Leigh  752  ; 
State  V.  Watson,  41  N.  H.  533;  Smith 
V.  The  People,  53  N.  Y.  Ill,  and  many 
other  cases. 

.  In  such  cases,  however,  it  seems  es- 
sential that  the  fraudulent  iutotit  should 
have  existed  at  the  tiiuc  of  aojuiring  the 
possession.  It  is  o  substitute  t'nr  unlaw- 
ful taking,  and,  tlicrofore,  if  tiic  proporiy 
was  acquired  viiLour  wron^iul  in'.ent, 
and  afterwards,  for  tiie  tirM  time,  tlie 
intent  to  steal  arises,  au  unhnNful  eon- 
version  would  i.ot  tlien  amount  to  hircenv, 
whatever  other  crime  it  might  Ix? :  lie- 
gina  v.  Coir,  2  Cox  C.  C.  340  ;  Char/e- 
wood  Case,  2  East  P.  C.  689  ;  SempU's 
Case,  Id.  691. 

For    similar     reasons     intimidation, 
threats,  &c.,  have  been  held  equivalent 


to  fraud  or  stratagem  in  obtaining  pos- 
session, as  held  in  the  principal  case,  and 
many  others.  Thus  in  Reg,  v.  MacGratk^ 
11  Cox  C.  C.  347,  a  woman  standing  in 
a  mock  auction  room  was  falsely  charged 
by  the  auctioneer  with  having  bid  26«. 
for  an  article  being  sold,  aud  being 
threatened  with  arrest  if  she  did  not  pay 
the  26s.  did  so,  through  fear,  and  actually 
carried  awav  the  article  itself.  But  the 
auctioneer  was  held  guilty  of  larceny  of 
the  265.  And  see  Taptin's  Vase,  2  East 
P.  C.  712  ;  Zink  v.  The  People,  6  Abb. 
N.  C.  418. 

But  it  must  be  confessed  this  is  canr- 
iog  the  doctrine  much  farther  than  the 
cases  upon  fraud  do ;  for  in  the  principal 
case  and  MacUrath-s  Case,  not  only  did 
the  prosecutor  part  w  ith  his  possession^ 
but  also  with  the  proi)erty  itself.  He 
intended,  through  fear  no  doubt,  but  still 
intended  to  part  with  Wis  property  in  the 
thing  transferred,  whereas  in  the  cose  of 
fraud,  &c.,  it  is  universally  agreed  that 
if  a  person  is  indueeil  by  froud  to  part 
with  his  proiK-rty,  or  title  in  the  thing 
delivered,  an«l  not  nierelv  with  his  tern- 
porary  [)r>vy.os<«ii>n.  tlie  ]K^rson  accjuirin;; 
it  i^  nor,  Iv  ica«uu  of  the  fraud,  tniiliv 
of  larceny,  luit  only  of  ol>tainin<;  jii-^mIs 
or  money  nr.'U  r  f:ilsc  pretences,  or,  \tcr- 
haps,  also  of  <heaiing  at  eommon  l.i^  : 
RossY.  The  P '.fir ,  5  Hill  294;  <Mth 
v.  The  Peoph,  53  N.  Y.  Ill  ;  LiWtr  v. 
The  Commornvfolth,  15  S.  &  R.  93 ; 
Commonwealth  v.  Parry,  124  Mass.  325, 
and  many  other  cases. 

Edhukd  H.  Beitvstt. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  lotva. 
WALLER  r.  DAVIS  et  al. 

After  the  dissolution  of  a  fmii,  one  partner  has  no  i)Owcr  to  bind  tlic  others  by 
executing  a  note  in  the  firm  iinmc,  even  for  a  firm  debt. 

Tlie  nssii^nmcut  of  his  interest  in  the  assets  bv  one  member  of  a  firm  to  the  other 
ineuilKM's  docs  not,  ipso  facto,  work  a  dissolution  of  the  firm,  bat  is  only  cvidcnec  of 
li  dissolution. 

In  nn  action,  however,  upon  a  promissory  note  exeeuted  in  the  name  of  the  firm 
by  one  meml)er,  after  such  assi;:nmeiit,  eviilencc  of  such  assignment  is  admissible  as 
tending  to  show  a  dissolution  of  the  firm,  provided  the  payee  in  the  note  had  knowl- 
edge of  such  assignment. 

Where  the  articles  of  copartnership  contemplate  a  continuance  of  tl  c  business 
after  the  witlwlrawal  of  a  member,  by  the  partners  who  do  not  withdraw,  snch  con- 
tinued partnersliip  cannot  be  consi«lcrcd  as  identical  with  the  partnersliip  theretofore 
existing ;  and  whether,  if  the  remaining  partners  continue  in  business  a<!  a  new 
partnership  under  the  old  name,  a  memlK'r  thereof  can  bind  the  new  firm  t>y  a  pro- 
ini>«*ory  n«»te  given  for  an  old  debt,  will  depend  uiwn  the  circumstances  of  the  case  ; 
r.  r/.,  whether  tlic  remaining  partners,  in  tlieir  settlement  with  the  outgoing  partner, 
;i>isuine  the  liabilities  of  the  firm,  in  which  case  it  seems  that  any  nieml)er  of  the 
new  firm  can  bind  such  firm  by  giving  a  promissory  note  for  a  debt  of  the  old  firm. 
But  in  the  absence  of  such  an  a>sumption  of  primary  liability  by  the  new  firm,  it 
seems  that  the  authority  to  give  the  firm  note  for  a  debt  of  the  old  firm  docs  not 

CKlSt. 

Appeal  from  Dubuque  Circuit  Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

S.  P.  AdmixB^  for  appellant. 

Hurd  <f  Daniehy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Adams,  J. — The  undisi)utcd  facts  are  that  the  defendants  and 
Atherton  entered  into  a  copartnership,  under  the  name  of  Atherton. 
Davis  k  Co.  by  written  articles,  on  the  17th  of  May  1871.  While 
the  copartnership  continued  they  became  indebted  to  the  plaintiff 
for  the  amount  for  which  the  note  was  given.  The  note  was  exe- 
cuted on  the  1st  of  March  1872,  by  Atherton,  by  affixing  thereto 
the  firm  name.  Before  tlitit  time,  however,  Ilulbert  had  ceased  to 
to  take  an  active  part  in  the  business  of  the  firm,  and  lie  claims 
that  he  had  withdrawn  from  the  firm  and  had  ceased  to  be  a  mem- 
ber of  the  finm,  and  was  not  a  member  of  any  firm  doing  business 
under  that  name.     He  also  claims  that  Kingman  had  withdrawn 
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from  the  firm  and  had  ceased  to  be  a  member,  and  that  by  reason 
thereof,  if  for  no  other  reason,  the  firm  had  become  dissolved,  as 
the  plaintiff  at  the  time  of  the  execution  of  the  qote  well  knew. 

1.  The  first  question  arises  upon  the  exclusion  of  evidence 
offered  by  Hulbert.  The  evidence  offered  and  excluded  was  that 
Kingman,  in  January  1872,  sold  and  conveyed  his  interest  in  the 
firm  property  to  his  copartners  Atherton  and  Davis.  Hulbert 
insists  that  such  sale  and  conveyance,  if  made,  worked  a  dissolu- 
tion of  the  partnership,  ifrom  which  it  follows  that  the  note, 
executed  subsequently  by  Atherton  in  the  firm  name,  was  not  the 
note  of  the  firm. 

We  ought,  perhaps,  to  say  in  passing  that  it  is  not  claimed  by  the 
appellee,  aud  it  could  not  be  properly  claimed,  that  where  a  partner- 
ship is  dissolved  one  of  the  members  can  ordinarily  bind  the 
others  by  executing  a  note  in  the  firm  name,  though  given  for  a 
firm  debt.  The  question  presented  is  as  to  whether  the  sale  and 
conveyance  by  Kingman,  if  made,  was  a  material  circumstance, 
and  if  so  whether,  under  the  pleadings,  it  was  competent  for  Hul- 
bert to  show  it 

In  1  Pars,  on  Gont.  197,  the  author  says :  "  Any  assignment 
of  a  copartner*s  interest  in  the  partnership  funds  operates  t'l'^o 
facto  a  dissolution.  This  would  certainly  be  true  of  the  assiirn- 
ment  of  the  whole  of  a  copartner's  interest.  an<l  perhaps  of  ihe 
assignment  of  any  portion  of  his  interest  which  required  a  closing 
of  the  partnership  business  and  accounts  to  «leterniiiie  the  value 
of  the  portion  assigned."  He  cites  Hortons  Aj'i'tal,  13  Penii. 
St.  07 ;  Parkliurst  v.  KinsmaUy  1  Blatchf.  488  ;  SLuijuaud  v. 
N.  Y.  MiViuf.  C'c,  17  Johns.  525 ;  WJtitton  v.  Snu'th.  1  Freem. 
Ch.  (iliss.)  '2Sl.  But  it  is  difficult  to  say  that  an  assignment  of 
a  copartner's  interest  would  in  any  case  necessarily  require  a  clos- 
ing of  the  partnership  business,  and  it  appears  to  us  that  it  could 
not  be  held  to  operate  ipso  facto  a  dissolution.  The  learned  author 
from  whose  text  we  have  quoted  seems  himself  to  have  reached  the 
conclusion  that  it  does  not.  In  a  note  in  the  sixth  edition  of  his 
work  he  says  that  the  true  principle  seems  to  be  stated  in  Taft  v. 
BuffuMj  14  Pick.  322.  In  that  case  it  was  held  that  an  assign- 
ment of  a  copartner's  interest  does  not  operate  ipso  facto  a 
dissolution,  and  is  only  evidence  tending  to  show  a  dissolution. 

If  an  assignment  were  made  under  such  circumstances  as  to  re- 
quire a  disposition  of  the  partnership  assets  and  payment  of  the 
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partnership  debts,  in  order  to  determine  the  value  of  the  interest 
assigned,  it  would,  we  think,  ordinarily,  in  the  absence  of  any 
other  evidence,  be  difficult  to  resist  the  conviction  that  the  under- 
standing was,  at  least  on  the  part  of  the  assignor,  that  his  connec- 
tion with  the  firm  was  terminated.  Such  assignment  would, 
ordinarily,  interrupt  the  partnership  business.  But  we  can  easily 
suppose  a  case  where  no  interruption  would  necessarily  be  caused. 
Suppose  a  member  of  a  law  firm  which  owed  no  debts,  and  win  se 
assets  consisted  solely  of  property  of  some  kind  which  it  had  taken 
for  fees,  should  assign  his  interest  in  the  assets.  Such  an  assign- 
ment, it  would  seem,  would  not  of  itself  cause  any  interruption, 
and  if  the  business  should  be  continued  as  before  it  would  not  be  ne- 
cessary to  suppose  a  dissolution  of  the  firm  and  the  old  formation  of  a 
new  one  composed  of  the  same  persons,  and  even  in  a  case  where  the 
partnership  assets  and  liabilities  are  extensive  and  complicated,  and 
involved  in  more  or  less  uncertainty,  so  that  an  assignment  by  a  co. 
partner  of  his  interest  in  the  assets  would  require  the  closing  up  and 
settlement  of  the  prior  partnership  business,  it  would  be  competent 
to  show,  if  such  was  the  fact,  that  it  was  not  the  intention  of  the 
copartners  to  dissolve  the  partnership,  nor  would  it  be  necessary  to 
suppose,  if  they  should  continue  in  business  without  such  intention, 
that  the  partnership  was  dissolved  and  a  new  one  formed. 

In  the  case  at  bar  the  alleged  assignment  was  made  by  a  partner 
to  two  of  his  copartners,  and  there  was  evidence  tending  to  show  that 
the  assignor  continued  to  interest  himself  in  the  business  to  some 
extent,  and  did  not  execute  any  paper  showing  a  formal  dissolution 
until  some  weeks  afterwards.  We  do  not  think,  therefore,  that  the 
assignment  necessarily  showed  a  dissolution.  But  it  was  not 
necessary  that  it  should,  to  entitle  Hulbert  to  introduce  the  evi- 
dence. If  the  assignment  was  only  evidence  tending  to  show  a 
dissolution,  it  was  not  immaterial. 

We  proceed  next  to  consider  whether  the  pleadings  were  such 
as  to  justify  its  exclusion,  and  we  have  to  say  that  we  think  they 
were  not.  We  have  already  shown  that  the  allegation  of  the 
petition  was  that  the  defendants  and  one  Atherton  were  copartners, 
and  as  such  executed  to  the  plaintiff  the  note  in  suit.  This  the 
defendant  Hulbert  denied.  It  seems  to  us  that  the  evidence  was 
admissible  under  the  issue  thus  made.  The  plaintiff  proved  the 
existence  of  the  firm  prior  to  the  execution  of  the  note.  The  pre- 
sumption of  its  continuance  was  sufficient  to  make  a  prima  facie 
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caae  for  the  plaintiff,  so  far  as  this  point  is  concerned.  But  the 
presumption  of  the  continuance  of  the  firm  was  liable  to  be  rebutted 
by  evidence  on  the  part  of  Hulbert  of  its  dissolution.  This  he 
was  entitled  to  prove  by  showing  any  fact  or  circumstance  which 
had  that  tendency.  It  was  not  necessary  for  him  to  plead  his 
evidence  to  entitle  him  to  introduce  it.  But  it  is  said  that  the  fact 
of  dissolution  by  the  retirement  of  Kingman,  if  such  was  the  fact, 
could  not  affect  the  plaintiff,  who  had  done  business  with  the  firm 
and  was  an  existing  creditor,  unless  he  had  knowledge  of  the  dissolu- 
tion ;  and  it  is  said  that  Hulbert,  when  offering  the  evidence  of 
Kingman's  assignment,  did  not  offer  to  prove  also  that  the  plain- 
tiff had  knowledge  of  it. 

The  evidence  was  not  objected  to  upon  that  ground,  and  it  does  not 
appear  to  have  been  excluded  upon  that  ground.  Besides,  it  appears 
that  Hulbert  at  another  time  did  offer  to  prove  by  the  plaintiff 
himself  that  he  had  knowledge  of  the  assignment.  Now,  while,  as 
we  have  held,  the  sale  if  made  did  not  necessarily  show  dissolution, 
and,  as  a  consequence,  knowledge  of  the  sale  would  not  strictly  be 
knowledge  of  a  dissolution,  yet  any  fact  tending  to  show  dissolution 
must  be  regarded  as  admissible,  if  the  plaintiff  had  knowledge 
of  the  fact. 

2.  It  is  insisted,  however,  that  the  saie  at  most  would  only  show 
that  Kingman  retired,  and  while  ordinarily  the  retirement  of  a 
partner  works  a  dissolution,  it  could  not  have  that  effect  in  this 
case,  because  the  articles  of  copartnership  coutemplatcd  the  possible 
retirement  of  one  or  more  partners  without  a  dissolution.  It  was 
provided  in  the  articles  that  a  partner  might  withdraw  at  the  end 
of  six  months,  and  that  the  remaining  partners  should  pay  him  for 
his  interest.  It  is  not  to  be  denied,  we  think,  that  the  articles 
contemplated  a  continuance  of  the  business,  and  that,  too,  by  a 
partnership  composed  of  the  persons  who  should  not  withdraw. 
But  it  appears  to  us  that  such  partnership  could  not  properly  be 
considered  as  identical  with  the  partnership  theretofore  existing. 
If  there  was  a  partnership  after  Kingman's  withdrawal  it  was  not 
constituted  as  was  the  partnership  theretofore  existing. 

Whether  if  the  remaining  partners  continued  in  business  as  a  new 
partnership  under  the  old  name,  a  member  thereof  could  bind  the 
firm  by  a  promissory  note  given  for  an  old  debt,  would  probably 
depend  on  circumstances.  If  Kingman  had  withdrawn  under  the 
articles — ^that  is,  if  he  had  withdrawn  at  the  end  of  six  months, 
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and  transfi*rro<1  to  the  remaining  partners  his  interest,  and  thej 
had  settk'(l  with  him  upon  the  basis  of  its  value,  estimated  by 
deducting  from  the  estimated  value  of  the  assets  the  liabilities  of 
the  6rm — there  would  be  much  ground  for  contending  that,  as 
between  Kingman  and  the  remaining  partners,  the  latter  assumed 
the  liabilities  and  became  primarily  liable,  and  that,-  if  a  new  firm 
was  formed  by  such  partners,  either  one  of  them  could  bind  the 
firm  by  giving  a  promissory  note  for  the  liabilities,  or  any  one  of 
them.  But  in  the  absence  of  such  assumption  of  primary  liability 
it  seems  to  liave  beon  held  that  the  authority  to  give  a  firm  note 
does  not  exist.  SpaunhoUt  v.  Link^  46  Mo.  197.  The  evidence 
offered  for  the  j»urpose  of  showing  Kingman's  withdrawal  was  not 
such  as  to  show  an  assumption  of  primary  liability  by  the  remain- 
ing partners.  The  evidence,  therefore,  was  not  properly  excluded 
upon  the  ground  that,  if  admitted,  the  result  could  not  properly  be 
different. 

Some  other  questions  are  presented,  but,  under  the  view  which 
we  have  expressed,  it  does  not  seem  probable  that  they  will  arise 
upon  another  trial.  In  excluding  the  evidence  in  question  we 
think  that  the  court  erred,  and  the  judgment  must  be  reversed. 


The  rule  is  generally  laid  down  by  the 
AQthorities  timt  the  assignment  by  one 
partner  of  nil  his  interest  in  the  joint 
property  to  n  stran^rcr,  ipso  Jacto^  oper- 
ates as  a  dissolution  of  the  partnership  : 
0ce  Story  on  Part.,  H  307  ;  1  Pars,  on 
Oont.  197  :  Pars,  on  I'art.  400 ;  JefferyB 
y.  S»uthy  3  Riiss.  138;  Marquand  v. 
iV.  y.  Mann/.  Co,,  17  Johns.  525  ;  Ilor- 
ton'«  Appeal f  13  Penn.  St.  67  ;  Conwcil 
T.  Sandidtfp,  5  Dana  210;  Purkhurst  v. 
Kinnmin,  I  Blatchf.  C.  C.  4SS  ;  Ifeath 
Y.  Snn»om,  4  1).  &  Ad.  172  :  Monroe  ▼. 
HanuUont  60  Ahi.  226 ;  ikiiotf  v.  Al- 
hrecht,  17  La.  Ann.  75;  Carroll  w  Evans^ 
27  Tex.  262 ;  Miller  v.  Jirighain,  50 
Pal.  615.  The  cases  of  Marquand  v. 
N.  Y,  Mitnuf,  Co»f  Carroll  x.  Evans,  and 
Ilortoti's  Appfal,  cited  iiImivc,  arc  espe- 
cially worthy  of  notice  iiim>ii  this  ques- 
tion. The  lonrned  author  of  Lindleyon 
PartnerHhip  with  roforcnec  to  this  ques- 
tion sayi,  **  It  is  jjencrally  statc<l  that  if 
A  member  of   an   ordinary   partnership 


transfers  his  share,  he  thereby  dissolves 
the  partnership  ;  hut  this  proposition  re- 
quires qualification.  The  true  doctrine, 
it  is  sultmitted.  is  that  if  the  partnership 
is  at  will,  the  assignment  dissolves  it ; 
and  if  the  partnership  is  not  at  will,  the 
other  members  are  entitled  to  treat  the 
assignment  as  a  cause  of  dissolution  :*' 
1  Lind.  on  Part.  J  698.  The  assignment 
to  have  this  cflTect  must,  however,  be 
something  more  than  a  mere  security,  for 
it  seems  settled  that  a  mere  mortgage  or 
other  lien  upon  the  interest  of  a  partner, 
does  not,  Imfore  foreclosure,  effect  a  dis- 
solution :  State  v.  Quick,  10  Iowa  451  ; 
Bu/ord  V.  Neely,  2  Dev.  Eq.  481. 
Without,  however,  going  into  the  fuU 
examination  of  the  authorities  upon  this 
(|uestion,  let  us  examine  the  first  ques- 
tion involved  in  the  principal  case  a  little 
more  fully.  With  reference  to  this  point 
Mr.  Parsons  says,  "  Whether  a  partner 
has  or  has  not  a  right  to  terminate  the 
partnership  at  his  pleasure,  it  is  certain 
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that  an  assignment  bj  one  partner,  of  all 
his  interest  in  tlic  joint  property,  to  the 
other  partner  or  partners,  operates  at 
once  the  withdraival  of  the  assignor  and 
a  dissoiation  of  the  firm.     For,  here  the 
other  partners  assent  to  the  transfer,  hy 
their  acceptance  of  it ;  and,  therefore, 
noqnestion  could   be  raised  a^  to  the 
right  of  the  assignor  :'*    Pars,  on  Part. 
*400,  citing  Heaih  v.  Santom,  4  B.  k 
Ad.  175  ;  Cochran  v.  I^rry^  8  W.  &  S. 
S€2.     To  the  same  point  sec  Edena  ▼. 
WiUiams,  36  III.  252  ;  Cochran  v.  I^rry^ 
aupra;  Hogerf  y.  Nichols,  20  Tex.  719 : 
Collier  on  Part.,  I   \0\.     See  ahto,  Mc- 
Adams  v.  IfmoeSf  9  Bush  15,  where  a 
two  years'  lease  at  a  stated  rental  by  one 
partner  to  another  of  his  interest  in  coal 
mines  operated   by  the  firm,  the  lessor 
thenceforth  ceasing  to  act  as  partner  and 
to  participate  in  the  business,  was  con- 
sidered as  operating  either  to  dissolve 
the  partnersliip  absolutely,  or,  with  the 
assent  of  the  members,  to  suspend   it 
during  tlie  continuance  of  the  lease. 

The  case  of  Ta/i  v.  Oufum,  U  Pick. 
322,  cited  in  tlic  principal  cose,  was  an 
action  on  a  promi.-isory  no:c  to  which  the 
defendants  })lcaded  in  abatement,  that 
if  tlioy  made  any  such  promise  it  was 
wiilj  Horace  IjiitVum  as  a  j«>int  piomissor. 
h  aju^carcd  in  evidence  that  IJuffiun  liad 
ei.nv«.}iMl  to  another  mcnihcrof  the  firm 
his  interest  in  the  whole  personal  and 
real  t state  of  the  establishments  ojKJr- 
ated  by  the  lirni,  but  th.u  notwith««tand- 
inj;  tliis  conveyance  he  still  continued  u 
member  of  the  firm  and  transacted  their 
business  in  the  same  manner  as  before, 
until  the  company  failed ;  and  it  was 
held  (Morton,  J.,  dissenting),  that  this 
conveyance  did  not,  ipso  /acta,  dissolve 
the  copartnership,  but  was  only  evidence 
to  show  a  dissolution. 

In  Monroe  r.  Hamilton,  60  Ala.  226, 
where  the  conveyance  was  by  way  of 
mortgage,  the  rule  is  laid  down  as  fol- 
lows: '*An  assignment  by  one  partner 
to  another  of  his  interest  in  the  partner- 
ship property  is  not  ipso  facto  a  dissso- 
lution  of  the  partnership.      Whether  it 


shall  so  operate  depends  on  its  terms, 
and  the  intention  of  the  parties  as  from 
these  it  may  be  collected.     If  tlie  with- 
drawal of  the  assignor  from  tlie  copart- 
nership is  contemplated,  if  there  is  a  ter- 
mination of  his  antliority  and  duty  as 
partner  and,  as  between  him  and  the  as- 
signee, exemption  from  liability  for  the 
fntnre  transactions  whi<^  may  be  liad  by 
the  assignee  in  the  proeecntiou  of  the 
original  nndertaking,  it  is  as  to  them  a 
dissolution.      But  when  the  assignment 
is  intended  as  a  mere  security  for  a  debt, 
and  is  to  operate  ouly  od  the  share  of  tlic 
net  profits  of  the  assignor  on  a  settlemeut 
of  the  partnership  transactions  at  tlie  ex- 
piration of  the  partnership,  and  he  re- 
mains bound   to  all  duties   as  partner, 
bound  to  contribute  time,  labor  and  skill 
to  the  prosecution  of  the  common  under- 
taking, it  will  not  operate  a  dissolution, 
not  even  as  between  the  partners  tliera- 
selves."    Toft   t.   Bujffum,  rnqtra,   and 
Buford  V.  AWy,  S   Dev.  £q.  481,  are 
cited.      See   also,  Matter  of  Shepard,  3 
Benedict  347. 

An  attentive  pcrsual  of  the  prinei|>&l 
case  and  of  the  cases  above  cited  will,  it 
is  lK'lieve<l,  convince  the  reader  that  the 
quotation  obove  made  from  Parsons  on 
Partnorjihip  is  to  be  received  with  some 
qualifications,  and  that  the  decision  of  the 
principal  case  is  correct.  Where  nothin;: 
appears  to  qualify  the  effect  of  a  transfer 
absolute  in  form,  the  assignment  by  one 
partner  of  his  interest  in  the  firm  as^ts, 
wliether  to  another  partner  or  to  a  third 
person,  hc'mf^  prima  facie  evidence  of  a 
dissolution,  is  undoubtediv  suflicient  to 
establish  the  fact  of  dissolution  ;  and  the 
great  majority  of  cases  of  assipiment  by 
one  partner  arc  of  that  nature  ;  but  that 
all  transfers  are  not  of  that  nature  seems 
clear,  and  where  the  evidence  shows  that 
it  was  not  intended  to  dissolve  the  part- 
nership and  the  nature  of  the  transfer  !» 
not  incompatible  with  its  continued  ex- 
istence, there  seems  to  he  no  rule  either 
of  law  or  public  policy  that  wiU  prevent 
the  continued  existence  of  the  firm. 

M.  D.  EwsLL. 
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Supreme  Court  of  Pen  .\fjl''<iuia. 

PHILADELPHIA  AND  READING  RAILROAD  CO.  r.  STICHTKR. 

A  railroad  company  has  the  right,  by  virtue  of  its  implied  powers,  and  without 
direct  authority  being  given  it  in  its  charter,  to  borrow  money  and  is^suc  obligations 
therefor. 

A  railroad  company,  without  any  direct  authority  by  the  terms  of  its  charter 
to  borrow  money,  propose  to  rai^e  funds  by  issuing  irredeemable  bonds  at  a  largo 
discount  which  were  not  to  be  entitled  to  interest  until  after  the  common  stock 
hod  received  a  dividend  of  six  per  cent.,  were  then  to  take  all  revenues  up  to  six 
per  cent.,  and  were  then  to  rank  jmri  fntasn  with  tlie  common  shares  for  further 
dividends :  Held,  that  the  right  to  issue  such  bonds  was  within  the  implied  powers 
of  the  corporation,  and  not  ultra  vires. 

Where  interest  is  payable  only  on  a  contingency  a  contract  stipulating  for  its  pay- 
ment at  a  rate  greater  than  six  per  cent,  is  nut  usurious. 

Although  a  court  of  equity  will  not  usually  decree  a  specific  performance  of  a 
contract  for  the  sale  of  bonds,  yet  if  the  proceeding  lie  an  amicable  one,  and  be 
purely  for  the  purpose  of  testing  tiie  right  of  the  defendant  to  execute  the 
bonds,  the  court  will  enter  such  a  decree,  if  they  arc  of  opinion  that  defendant  has 
such  right. 

MsRCUR,  Gordon  and  Stsrrett,  JJ.,  dissent. 

Bill  by  Joseph  L,  Stichter,  in  the  Court  of  Common  Pleas  of 
Berks  county  against  the  Philadelphia  and  Reading  Railroad  Com- 
pany, for  speci&c  performance  of  its  contract  to  execute  and  issue 
certain  ''deferred  income  bonds,"  in  form  as  follows: 

"PHILADELPHIA  AND  HEADING  RAILROAD  COMPANY.      . 

DEFERRED  INCOME  BONDS. 

Total  issue,  $84,300,000. 

This  is  to  certify,  That of entitled  to  

of  the  deferred  income  bonds  of  the  Philadelphia  and  Read- 
ing Railroad  Company.  Transferable  only  upon  the  books  of  the 
said  company  in  person  or  by  attorney  duly  authorized  according 
to  the  rules  established  for  that  purpose,  and  on  surrender  of  this 
certificate. 

This  certificate  is  one  of  an  issue  of  $34,300,000,  all  of  which 
issue  are  irredeemable,  and  are  entitled  to  interest  up  to  six  per 
cent,  only  after  a  dividend  of  six  per  cent,  in  each  year  shall  have 
been  paid  on  the  common  shares  of  the  said  company,  and  there- 
after the  right  of  this  issue  of  deferred  income  bonds  to  further 
interest  shall  rank  paripa%9U  with  the  declaration  of  further  divi- 
dends upon  the  common  shares  of  the  said  company. 
Vol.  XXX.— 90 
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Witness  the  seal  of  the  corporation  and  the  signatures  of  the 
president  and  treasurer,  at  Philadelphia,  this  daj  of 


A.  D. " 


• 


The  company  demurred;  the  demurrer  was  overruled,  and,  the 
company  electing  to  abide  by  its  demurrer,  a  decree  was  rendered 
that  it  issue  to  complainant  the  bonds  he  had  subscribed  for  upon 
his  paying  for  them.  The  company  then  appealed,  assigning  for 
error  the  action  of  the  court  in  not  sustaining  the  demurrer  and 
dismissing  complainant's  bill. 

George  F.  BaeVj  for  appellant. 

haac  Hiester  and  James  E,  GaweUj  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Paxson,  J. — We  are  in  no  doubt  as  to  the  power  of  the  Phila- 
delphia and  Reading  Railroad  Company  to  issue  the  ^^  deferred 
.ncome  bonds**  described  in  this  bill.  So  far  as  the  mere  boiTow- 
ing  of  money  is  concerned  it  is  not  necessary  to  look  into  the  char- 
ter of  the  company  for  a  grant  of  express  powers.  It  exists  by 
necessary  implication.  As  a  general  proposition  the  right  of  pri- 
vate or  trading  corporations  to  issue  promissory  notes,  bonds  or 
other  evidences  of  indebtedness,  unless  restrained  by  their  charters 
or  the  law  of  the  land,  may  be  conceited.  The  reason  is  plain : 
such  corporations  are  organized  for  the  purposes  of  tra<le  an<l  bu.^i- 
ness.  and  the  l)orrowing  of  money  and  issuing  of  obligatiuns  there- 
for are  not  only  germane  to  the  objects  of  their  organization  but 
necessary  to  carry  such  objects  into  eifect :  Cit^  of  Winfatn9port  v. 
Commomvealth ,  3  Norris  487  ;  see  also  Reinboth  v.  Pittshurtjh  5 
Wright  278  ;  WattB'%  Appeal,  28  P.  F.  Smith  370.  I  will  not  pur- 
sue the  subject  further  ;  it  would  be  a  waste  of  time. 

There  being  no  objection  therefore  on  the  ground  of  want  of 
power,  is  there  anything  in  the  form  of  the  transaction  to  render  it 
ultra  vires  ?  We  learn  from  the  pleadings  that  in  May  1880,  the 
company  failed  and  passed  into  the  hands  of  receivers ;  that  at  the 
time  of  such  failure  it  had  a  floating  or  unfunded  debt  of  upwards 
of  $10,000,000 ;  that  a  large  amount  of  property,  mainly  stocks  and 
bonds  of  great  value,  had  been  pledged  to  secure  said  debt,  and 
that  said  stocks  and  bonds  were  subject  to  the  risk  of  being  sold  at 
forced  sales  at  a  great  sacrifice ;  that  the  president  and  managers 
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of  the  company,  in  order  to  pay  this  floating  debt,  and  thereby 
regain  possession  of  the  collaterals,  determined  to  ask  the  stock- 
holders to  contribute  810,000,000  for  such  purpose,  for  which  they 
proposed  to  give  them  §34,300,000  of  deferred  income  bonds  on 
liv'hich  interest  is  to  be  deferred  to  a  dividend  of  six  per  cent,  on 
the  common  stock  of  the  company,  and  thereafter  to  take  all  reve- 
nues up  to  six  per  cent.,  and  then  to  rank  pari  passu  with  the 
common  shares  for  further  dividend. 

It  will  thus  be  seen  that  the  stockholder  who  advances  $15 
receives  a  bond  for  S*'>0,  which  is  irredeemable,  and  which  is  not 
entitled  to  interest  until  after  six  per  cent,  has  been  paid  upon  the 
common  stock. 

The  objections  that  have  been  made  to  this  scheme  are  twofold: 
First,  that  it  is  usurious ;  and  second,  that  the  transaction  is  not  a 
borrowing  of  money,  but  the  issuing  of  a  deferred  stock,  which  is 
beyond  the  power  of  the  company. 

It  is  sufficient  to  say  in  regard  to  the  first  ot^ection  that  as  the 
interest  on  the  'deferred  income  bonds*'  is  payable  only  upon  a 
contingency,  the  contract  is  not  usurious.  Non  constat  that  the 
company  will  ever  pay  anything  to  this  class  of  bondholders.  The 
contingency  which  will  entitle  them  to  interest  may  never  arise, 
and  is  reasonably  certain  to  be  postponed  for  a  considerable  period. 
There  is,  therefore,  no  contract  for  the  payment  of  more  than  legal 
interest.  It  is  settled  law  that  where  the  promise  to  pay  a  sum 
above  legal  interest  depends  upon  a  contingency  and  not  upon  the 
happening  of  a  certain  event,  the  loan  is  not  usurious :  Spain  v. 
Eamilton,  AdmW,  1  Wallace  604;  Lloyd  v.  Scott,  4  Peters  205. 
This  point  does  not  need  elaboration. 

The  second  objection  is  equally  without  merit.  The  bonds  in 
question  are  not  deferred  stock  either  in  form  or  substance.  They 
are  certificates  of  indebtedness  under  the  seal  of  the  company,  with 
a  recital  that  they  are  irredeemable ;  that  they  are  entitled  to  no 
interest  until  after  the  common  stock  has  received  six  per  cent, 
and  after  that  to  come  in  pari  passu  with  said  common  stock. 
They  more  nearly  resemble  a  perpetual  loan,  with  the  interest 
indefinitely  postponed.  The  holders  would  certainly  have  no  rights 
as  stockholders. 

It  is  urged,  however,  that  this  transaction  is  not  a  borrowing  of 
money  within  the  implied  powers  of  the  company ;  that  the  mean- 
ing of  the  word  "  borrowed"  as  applied  to  moneyed  transactions 
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involves  an  obligation  to  return  the  sum  or  thing  borrowed.  Thih 
is  a  narrow  view  of  the  subject.  It  is  true  we  often  use  this  word 
in  the  sense  of  returning  the  thing  borrowed  in  specie,  as  to  borrow 
a  horse.     But  it  is  not  limited  to  this  sense. 

Among  the  definitions  given  b}  Webster  are  the  fdHowing: 
First.  '*  To  take  or  receive  from  another  on  trust,  with  the  inten- 
tion of  returning  or  giving  an  equivalent  therefor ;"  and  second, 
''  to  take  from  another  for  one's  own  use ;  to  adopt  from  a  foreign 
scarce ;  to  appropriate ;  to  assume."  We  need  not  give  the  apt 
illustrations  with  which  the  learned  lexicographer  adorns  his  text. 
While  the  borrowing  of  money  is  usually  accompanied  with  a  con- 
tract for  the  return  of  the  principal  at  a  stated  time,  it  is  not 
always  or  necessarily  so.  The  object  of  loaning  money  is  to  obtain 
a  return  in  the  shape  of  interest.  The  interest  is  the  considera- 
tion for  the  loan,  the  hire  or  price  which  is  paid  for  the  use  of  it. 
If  I  agree  to  pay  $60  for  the  Use  of  $1000  for  one  year,  it  is  a 
borrowing  of  money.  It  is  equally  so  if  I  contract  at  the  same  rate 
for  the  use  of  it  for  ten  years.  Is  it  any  the  less  so  when  the  con- 
tract is  perpetual  and  the  loan  irredeemable  ?  The  equivalent  is 
paid  annually  in  the  shape  of  interest. 

We  do  not  think  trading  corporations  any  more  than  individuals 
are  restricted  in  their  moneyed  transactions  to  the  narrow  meaning 
of  the  word  "borrow."  In  its  broader  sense  it  implies  a  contract 
for  the  use  of  money.  The  terms  of  the  contract  are  within  the 
control  of  the  contracting  parties  so  long  as  they  keep  within  he 
law.  I  see  no  legal  objection  to  a  contract  for  a  perpetual  loan. 
Such  contract  implies  the  voluntary  advance  of  a  sura  of  money, 
repayment  of  which  is  not  to  be  demanded,  presumably  for  some 
benefit  or  advantage  to  the  lender.  Such  transactions  are  common 
in  England,  and  are  not  unknown  in  this  country.  They  are 
referred  to  in  Union  Canal  Company  v.  Antillo,  4  W.  &  S.  556, 
and  in  the  Appeal  of  the  Zoological  Society,  38  Leg.  Int.  403.  I 
am  informed  that  the  annuity  bonds  of  the  Lehigh  Valley  Railroad 
Company  are  irredeemable.  So  long  as  the  company  pays  the 
interest,  the  principal  is  not  demandable.  If  the  Reading  Rail- 
road Company  may  not  accept  money  from  its  stockholders  as  a 
perpetual  loan,  I  am  unable  to  see  how  it  could  accept  it  as  a  gift. 

It  is  observed  that  the  borrowing  of  money  is  not  the  exercise 
of  a  corporate  franchise,  or  a  power  that  is  denied  to  the  citizen. 
Where  a  corporation  seeks  to  exercise  its  franchises  as  when  it 
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attempta  to  take  private  property  for  public  use  by  virtue  of  the 
Comuiouwealth's  right  of  eminent  domain,  we  have  a  case  in  which 
if  the  right  is  not  expressly  given  it  is  denied. 

We  have  the  question  remaining  whether  the  contract  should  be 
enforced  in  this  proceeding.  The  bill  was  filed  by  a  stockholder 
of  the  Philadelphia  and  Reading  Railroad  Company,  setting  forth 
the  failure,  the  existence  of  the  large  floating  debt  referred  to,  and 
that  in  order  to  pay  this  floating  debt,  the  president  and  oAtnagers 
''  determined  to  ask  the  stockholders  to  contribute  a  sum  sufficient 
for  such  purpose  in  consideration  of  the  company  agreeing  to  pay 
yearly  a  certain  percentage  on  the  sum  advanced,  in  case  the  sur- 
plus earnings,  after  paying  interest  on  debt  and  six  per  cent,  divi- 
dends on  stock,  should  be  sufficient  for  the  purpose.'* 

The  bill  then  set  forth  the  details  of  what  is  referred  to  as  the 
'^  deferred  bond  scheme;"  that  bonds  to  the  amount  of  91^)655,000 
have  been  subscribed  for  by  the  shareholders,  and  the  residue  by 
the  bondholders  of  the  company  ;  that  a  sum  exceeding  $1,850,000 
has  been  paid  to  the  receivers  on  account  of  said  subscription  ;  that 
the  stockholders  of  the  company,  by  the  vote  of  a  large  majority, 
have  approved  of  the  plan ;  that  the  complainant,  who  is  a  holder 
of  a  thousand  shares  of  the  stock,  subscribed  for  and  bound  him- 
self to  take  and  pay  for  his  quota  of  said  stock,  viz. :  bondsf  to  the 
amount  of  $50,000,  but  that  the  company  has  failed  and  refused  to 
perform  its  part  and  issue  said  bonds,  although  the  plaintiff  ten- 
dered full  and  complete  performance  on  his  part,  of  the  contract. 
The  prayer  of  the  bill  is  for  specific  performance. 

The  company  demurred  to  the  bill  upon  the  single  ground  that 
the  plaintiff  had  not  by  said  bill  shown  that  said  company  had  a 
legal  right  to  execute  and  issue  the  bonds  referred  to,  and  further 
elected  to  abide  by  its  demurrer. 

As  a  general  rule,  a  court  of  equity  will  not  enforce  specifically 
a  contract  relating  to  personalty.  The  reason  is  that  for  the  breach 
of  such  contract  an  action  at  law  furnishes  an  adequate  remedy : 
McGowin  v.  Remington^  2  Jonca  56 ;  FoIVb  Appeal^  10  Norris 
434 ;  Appeal  of  the  Zoological  Society,  38  Leg.  Int.  403. 

We  need  not  discuss  the  question  how  far  an  action  at  law  would 
be  an  adequate  remedy  for  a  breach  of  this  contract,  nor  to  what 
extent  the  plaintiff  would  be  injured  by  the  refusal  of  an  insolvent 
corporation  to  accept  his  money.  The  case  presents  other  ques- 
tions of  higher  importance. 
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If  this  were  in  point  of  fact  an  adverse  proceeding,  and  the  de- 
fendant company  were  resisting  the  enforcement  of  this  coninict, 
we  would  hesitate  to  make  a  decree.  But  the  proceeding,  whatever 
may  be  its  form,  is  evidently  an  amicable  one  for  the  purpose  of 
settling  the  legal  rights  of  the  parties. 

In  this  respect  it  closely  resembles  an  amicable  action  with  a 
case  stated.  The  demurrer  admits  all  the  facts  alleged  in  the  bill, 
and  suggests  only  the  supposed  illegality  of  the  ^^  deferred  bond 
scheme,"  with  a  declaration  of  submission  to  the  ruling  of  the  court. 
That  the  plain  object  of  the  proceeding  is  to  obtain  the  decree 
of  this  court  upon  the  validity  of  the  bonds  is  not  an  objection,  in 
view  of  the  fact  that  the  case  is  a  bona  fide  one,  with  real  parties 
having  an  actual  present  interest.  And  we  can  see  substantial 
reasons  why  this  question  should  be  put  at  rest  by  the  decision  of 
a  court  whose  decree  shall  be  final.  The  property  of  the  Reading 
Railroad  Company  is  of  enormous  value,  and  its  development 
enters  largely  into  the  business  and  prosperity  of  the  city  of  Phil- 
adelphia and  state  at  large.  Unless  some  relief  can  be  speedily 
afforded,  by  which  its  large  unfunded  debt  can  be  liquidated,  the 
interests  of  its  stockholders,  and,  to  some  extent,  of  bondholders, 
must  be  sacrificed.  The  ruin  of  such  a  property  would  be  a  public 
calamity  the  extent  of  which  is  difficult  to  measure.  The  "'  de- 
ferrcd  bond  scheme'*  was  intended  to  meet  this  difficult  v.  We 
have  nothing  to  do  with  its  wisdom.  That  is  a  matter  which  mn- 
cerns  onlv  those  whose  interests  are  to  be  affected  hv  it. 

It  is  oiiough  for  us  to  know  that  it  conies  to  us  with  the  npjaoval 
of  the  presi<lcnt,  the  board  of  niana;rers,  and  a  larjro  majority  of 
the  stocklioMtrs  of  the  company.  As  we  are  unable  to  see  that  It 
conflicts  with  any  rule  of  law  or  public  policy,  we  will  not  he 
astute  to  find  reasons  for  refusiilg  a  decree,  particularly  as  no  *jues- 
tion  has  been  raised  as  to  the  jurisdiction.  And  ev»  n  if  th^.To  hail 
been,  the  Act  of  Assembly  which  expressly  confers  upon  courts  of 
equity  the  supervision  and  control  of  corporations  would  be  ample. 

If,  as  the  bill  avers  and  the  demurrer  admits,  the  stock  and 
bondholders  of  this  company  are  willing  to  advance  the  sum  of 
810,000,000  to  save  their  valuable  property  from  ruin,  we  see  no 
sufficient  reason  why  they  should  not  be  pennitted  to  do  so.  It 
would  not  be  difficult  to  demonstrate  that  it  might  be  their  interest 
to  make  such  advance  even  if  the  money  were  donated.  That  they 
have  reserved  the  chance  of  getting  some  of  it  back  in  the  future 
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in  the  shape  of  interest  does  not  detract  from  the  legality  of  the 
scheme. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs  of 
the  appellants. 

Mergur,  J. — I  am  constrained  to  dissent  from  the  judgment  of 
the  majority  of  this  court.  I  consider  it  fraught  with  mischief 
reaching  far  beyond  this  particular  case.  It  not  only  affirms  the 
existence  of  a  power  not  found  in  its  charter,  but  one  in  clear  con- 
flict with  the  general  law  of  the  Commonwealth. 

A  corporation  is  the  mere  creature  of  the  law.  It  cannot  exer- 
cise any  powers  other  those  expressly  conferred  or  necessarily  im- 
plied in  furtherance  of  the  object  of  its  creation.  All  powers  not 
so  given  are  withheld.  It  is  not  sufficient  that  the  officers  or  a 
majority  of  the  stockholders  of  a  private  corporation  believe  its 
interests  may  be  advanced  by  the  exercise  of  additional  powers. 
What  the  Commonwealth  has  not  given  to  it  can  only  be  obtained 
by  virtue  of  legislative  action.  Power  manifestly  doubtful  should 
never  be  recognised  by  judicial  construction.  If  not  given  by 
plain  words  or  by  necessary  implication  we  should  declare  it  not  to 
exist:  Bank  of  Pennsylvania  v.  Commonwealth,  7  Harris  144: 
Pennsylvania  Railroad  Co.  v.  Canal  Commissioners,  9  Id.  9  ; 
Commonwealth  v.  Franklin  Canal  Co.,  Id.  117 ;  Same  v.  Urie  ^ 
Northeast  Railroad  Co.,  3  Casey  339 ;  Spahr  v.  Farmers'  Bank, 
13  Norris  432. 

Whether  this  be  simply  a  scheme  to  create  and  sell  the  ^'  defer- 
red income  bonds*'  described  in  the  bill,  or  whether,  as  seems  to  be 
the  fact,  it  be  a  device  to  borrow  money  from  partial  friends  at  an 
exorbitant  rate  of  interest,  a  court  of  equity  should  not  lend  its 
aid  in  furtherance  of  either  object.  No  specific  power  to  create 
and  dispose  of  such  bonds  is  found  in  the  charter.  It  is  contended 
that  it  arises  under  an  implied  power  to  borrow  money ;  that  the 
whole  scheme  is  made  lawful  under  this  implied  power.  The  claim 
here,  however,  docs  not  stop  with  the  assertion  of  a  power  to  bor- 
row money  at  a  legal  rate  of  interest.  It  is  blended  with  the  en- 
forcement of  an  agreement  that  for  each  fifteen  dollars  borrowed 
the  corporation  shall  pay  interest  on  fifty  dollars ;  in  other  words 
shall  pay  twenty  per  cent,  interest  on  all  money  so  borrowed. 

This  is  the  specific  contract  which  we  are  called  on  to  enforce. 
Not  that  the  company  may  voluntarily  pay  this  usurious  interest, 
but  by  decree  of  this  court  shall  pay  it.     It  is  intimated,  however, 
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that  the  company  will  probably  never  be  able  to  pay  this  intenfst, 
and  this  decree  will  be  harmless.  Such  intimation  rests  on  some 
asscfmed  principle  of  e«jnity  that  I  am  free  to  confess  I  do  not  on 
derstand.  If  the  scheme  be  so  uncertain  of  ever  yielding  anj 
return  it  is  one  of  gambling,  to  which  the  hand  of  a  chancellor 
should  never  be  extended. 

The  attempt  is  gravely  made  to  maintain  the  agreement  of  the 
company  by  asserting  that  a  corporation,  like  a  natural  person,  may 
carry  on  its  legitimate  business  by  all  legal  and  necessary  means 
not  prohibited  by  law  or  its  charter.  We  may  concede  all  this, 
yet  the  question  before  us  is  whether  it  may  inaogurate  business 
not  legitimate,  and  carry  it  on  by  illegal  means  prohibited  by  law 
and  by  its  charter.  Can  it  truthfully  be  said  the  charter  ever  con- 
templated that  the  corporation  should  agree  to  pay  twenty  per  cent, 
to  such  of  its  stockholders  as  see  proper  to  lend  it  money,  and  then 
arrange  with  a  person  with  whom  this  agreement  was  made,  to 
procure  a  decree  enforcing  specific  performance  of  the  contract  ? 

In  case  of  a  private  partnership  composed  of  many  persons,  if  a 
majority  of  them  should  agree  to  borrow  money  for  the  purpose  of 
carrying  on  the  business  of  the  firm,  it  would  not  for  a  moment  be 
contended  that  one  lending  the  money  could,  either  at  law  or  in 
equity,  compel  the  firm  to  pay  that  usurious  interest.  The  attempt 
here  is  not  to  give  to  a  corporation  powers  c«fjunl  to  those  of  natu- 
ral persons  to  make  a  binding  contract  but  niucli  grentor  powers. 
The  restrictions  lirretofore  recognised  as  applicable  to  the  powers 
of  a  private  corpuration  are  to  be  disregarded  by  the  affirmance  of 
this  decree.     I  therefore  dissent. 

Gordon  and  Steurett,  JJ.,  concur  in  this  opinion. 


Docs  a  corponuion  possess  the  same      di>ti!uM ion  IietweoTi  corporations  ami  »iat- 


powcr  of  raising  money  to  enable  it  to 
aooomplish  its  purpos^es  that  a  natural 
person  possesses  f  Assistant  Vicc-Chan- 
cellor  Sakdford  says:  **  A  corpora- 
tion, in  order  to  obtain  its  legitimate 
objects  may  deal  precisely  as  an  indi- 
yidual  may  who  seeks  to  accomplish  the 
•tmecnds:"  Barry  r.  Merchants'  Ex- 
change Co.y  1  Sandf.  Ch.  280.  Subsc- 
qnently  Judge  Selden  said:  **This 
doctrine  entirely  orerlooks  that  manifest 


ural  ixTs^Mis  upon  \vhich  so  many  of  tho 
cases  proceed.  *  *  *  It  assumes  that 
corporations  must  l)C  specially  rcstraiiie*! 
to  prevent  their  ext-riing  the  same  power 
as  individuals.  This  is  the  direct  oppo- 
site of  the  iiiic  doctrine:"  Cvrth  v. 
Lffirittf  15  N.  Y.  9-268.  TTiis  ts  soinid. 
The  statement  tluit  a  €*orporation,  in  or- 
der to  accomplish  its  object?,  **  may  deal 
precisely  as  an  indi%'idnal  may  who  seeks 
to  accomplish  the  same  ends/'  is  maoi- 
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fo'-ily  UMi  lini:nl  :  for,  if  rni<'.  a  railwny, 
ban  kill*;  »r  *»tlior  company  ^lc^irill^  to 
rnisc  moiicv  muv  deal  in  trrain  or  stm-ks 
uium  the  cxchnn<;c!:.  It  ini;;ht  rai>G 
money  by  *' speculating  in  cotton,  in 
flour  or  other  commrxlitics  with  a  view 
of  obtniiiiuf;  the  nwcssary  means  from 
the  protits  of  the  trmlc. ' '  Pur  Sbldkv,  J. 
Cortatnlv  an  imli^iiual  in  want  of  fumis 
is  at  Uliertv  so  to  raise  them.  A  rule 
so  lin»:iil  conflicts  with  the  woU-estab- 
lishcii  limitation  of  coriK>ratc  ])owcr  to 
corporate  purposes^.  Tlie  true  prin- 
ciple is,  that  a  company  may  raise 
muncv  bv  such  means  onlv  as  arc  ex- 
prc«:<ly  or  by  implication  authorized  by 
its  charter,  amons;  which  moans  the 
power  of  borrowinjr  is  implied, 

Tlus    implied    jjower     of    iKirrowinjj 
docs     not      Btrike    one     objectionably. 
An  indivi«lnal  may  borrow  money ;   a 
firm     may    borrow    it.      **  A    simple 
association   of   merchants   to   build   an 
exehanjre,    conld,    if    they  so    aj^ccd 
with  each  other,  very  appropriately  l)Of- 
row  money  in  furtherance  of  the  object ; 
and  why  can  they  not  if  they  take  the 
principal  power  under  a  charter  from 
the  j;overnment,  which  enables  them  to 
act  as  a  siu'rlc  person  and  with  a  col- 
lective will?"    Per  CoM-?To<K,  J.,  in 
Curtis    V.    Learitty    15    X.    Y.    9,    64. 
There   is   no   p>od  reason  wliy   a  cor- 
poration should  not  possess  the  t>ovt'r, 
and  tliat  it  docs  possess  it  is  well  estab- 
lished Itv  many  decisions.     See  Itcrrs  v. 
Pfvnur  (Haas  Co.,  14  Barb.  .35S  ;  Purt- 
rhhjc  V.  liadfjer^  25  Id.  146  ;    Clark  v. 
Titmmh^  42  Id.    122  ;    C^mmissionns  of 
Craurn  v.  A.  j^-  .V.  C  liailrfHut  Co.^  77 
X.  C.  28'J  ;    Tiwhr  v.  Cih/  nf  Raleigh, 
75   I»l.   267  ;    liarrif  v.  yfn-clumts^  Ex- 
rftange  Bank,  1  Srindf.  Ch.  294  ;   Jiamts 
T.  Ontario  Bank,   19  N.  Y.  152;   Smith 
V.  fAiw,  21    Id.  296;  Nelson  v.  Eaton, 
26  Id.  410  ;    Bradhy  v.  Ballard,  55  111. 
413;    Lucas  v.   Pitney,    27    N.   J.   L. 
221  ;   Mobile,  ^,,  Railro<fd  Co.  v.  Tal- 
man,    15    Ala.  (N.    S.)  474;   Moss  v. 
flarpeth  Academy,   7    Hcibk.  283 ;    Gx- 
VOK  XJlX.->9I 


jord  Iron  Co.  v.  Spraflhy^  46  Ala.  98  ; 
Ala.  (»'.  L.  I.  Co.  v.CtHt.  A.  .V  M.  Ass'h. 
54  M.  73  ;  Bank  of  Chillicotlir  v.  CUlh'- 
titflir,  7  Oliio  41.'»  ;  Uidguny  v.  luuHurs' 
Bank,  12  S.  &  R.  2.16  ;  JA/y^T  v.  .l/o- 
hdnmne,  «$•(■.,  ('.).,  5  Cal.  258;  Tw/m 
M.  Co.  v.  Rockfi  Mt.  Bank,  2  Col.  25G  ; 
Hamilton  v.  AVw  < 'astir,  «>•<*.,  Railrtnid 
Co.,  9  Ind.  359;  Rtn'^wvll  v.  Elkhnt. 
Bank,  13  Wis.  653;  lay  v.  AWi/r,  12 
Cu-h.  1  ;  Cnmmrrn'al  Bank  v.  Nrvpoti 
.MawtJ,  Co.,  I  B.  Mon.  14;  Ihlhmnl 
V.  Baasf't,  5  B<»sw.  147  ;  Euruitis  v. 
(Jilrhrist,  1  Suiidf,  SujK'rior  Ct.  r>7  ; 
/tank  of  Australasia,  6  M<m).  1*.  C. 
152,  193,  195  ;  Eorhex  v.  Marshall,  24 
L.  J.  Exch.  'M)5.  See  also.  In  re 
International  L.  J.  Ins.  Co.,  L.  R.,  10 
I'x|.  Cas.  312;  Australia,  ^-c,  Co.  v. 
Monnsfy,  4  K.  &  J.  733  ;  In  re.  (ierman 
M.  Co.,  4  DcG.,  M.  &  G.  19. 

At  various  times  the  courts  have 
ppeciflcd  the  expres*  powers  to  which 
the  implied  power  of  a  company  to  lior- 
ro\T  may  Iks  referred.  Thus  Lucas  v. 
Piincy,  snfvra,  refers  it  to  the  express 
power  to  contract  debts.  **If  it  (the 
corporation)  may  ccmtract  debts,  it 
would  scorn  dear,'*  say  the  court, 
**  that  it  may  enter  into  oldi«;ations  to 
pay  those  debts,  or  borrow  money  for 
that  purpose."  So,  also,  in  Bank  of 
C/a'llirothe  v.  Chillicnthe,  sttpra :  '*  And 
really  I  cannot  see,"  said  the  writer 
of  the  opinion,  **  the  jrrcat  difference, 
whether  the  coriMiiati<in  sliall  l)e  indebted 
to  A.  for  lal)or  in  icpairinj^  streets  or 
biiildiii;;s,  or  to  B.  fur  money  borrowetl 
to  piiy  A.  for  this  same  InlMir  ;  the  mural 
obli;:ation  to  pay  wouhl  be  the  same  in 
either  case."  It  is  also  said  that  this 
power  *'  would  seem  necessarily  incident 
to  every  corporation  whose  business  in- 
volved the  expenditure  of  lar^c  sums  of 
money,  and  often  upon  sudden  and  un- 
foreseen continjrcncies." 

In  Curtis  v.  Leavitt,  supra,  the  power 
to  borrow,  it  was  declared ,  mif^lit  be  im- 
plied from  an  express  power  gave  in 
bank  to  receive  deposits.     But  Judge 
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Seld£!«  tliuught  tlint  no  power  to  bor- 
row for  R  definite  and  iixed  time  coald 
be  BO  implied  since  the  deposits  were 
rabfltantiolljr  call  loans.  It  was  also 
intimated  that  an  express  power  to 
deal  in  exchange  implies  a  power  to 
borrow.  And  Barry  r.  MerckanU*  Ex- 
change Co.  J  1  Sandf.  Ch.  280,  proceeds 
upon  the  theory  that  an  implied  power 
to  borrow  results  from  an  express  power 
to  purchase  and  to  build. 

Against  the  existence  of  the  power  it 
has  been  urged  that  money  borrowed  for 
a   proper  corporate  purpose  might  be 
diverted  to  an  illegitimate  purpose.  '^It 
may  be  borrowed  to  build  a  hospital 
and  expended  to  build  a  theatre,"  said 
Judge  Selden   {CurHt  v.  Leavitt,   15 
N.   T.   9,   268,   269).    But  the  same 
might  be  said  of  a  company's  capital, 
its  surplus  cash,  or  any  of  its  property. 
It  certainly  is  no  ralid  objection  when  a 
company  makes  **  calls"  upon  its  stock- 
holders, or  decides  not  immediately  to 
distribute  but  to  hold  and  employ   its 
Mirjlii  earninj^s,  to  say  that  the  pro- 
ceeds of  such  **  calls"  or  the  amount  of 
tl>e  surplus  may  be  devoted  to  other  than 
corjK)rntc    purposes.      An  inchoate   ot- 
tcnipt  so  to  divert  such  funds  is  cnjoin- 
nhb  l)7tlic  state  or  the  stocklioldcrs.  and 
i  canii)lctcd  diversion  of  corporate  jiro- 
pcrty  from  co-])ornte  purposes  is  pround 
♦or  forfoiiiii'^  the  company's  franchise. 
All  tlu'sc  remedies  are  equally  as  effi- 
cacious to  restrain  the  diversion  of  bor- 
rowed funds. 

The  power  of  borrowing  money  is  not 
a  franchise.  It  is  a  jwwer  Ixjlonginjr  to 
every  citizen.  A  franchise,  on  the  other 
hand,  is  a  special  privilege  conferred  by 
government  on  individuals,  and  which 
does  not  belong  to  the  citizens  of  a  coun- 
try generally  by  common  righl.  "As 
well  may  it  be  said  that  the  privilege 
of  keeping  their  money  in  an  iron  safe  is 
a  franchise  or  power:"  Shakkland, 
J.,  Curtis  V.  Leavitt,  15  N.  Y.  9,  170. 

The  principal  limitations  to  the  power 
of  a  corporation  to  borrow  will  now  be 
noticed. 


LiMiTATiOK  I.  Purpose, — The  loao 
must  be  procured  for  corporate  purpoies. 
This  proposition  is  so  well  establiUied  as 
hardly  to  need  support  by  antbority. 
Davis's  and  WUson's  Cases^  L.  R.,  12 
£q.516,  S^^l,  specially  illustrate  it.  The 
objects  of  a  building  society  were  to 
raise  a  fond  for  the  purpose  of  <*iMtMMy 
its  members  to  purchase  freehold  land 
or  other  real  or  leasehold  estate;  to 
erect  suitable  cottages  and  other  build- 
ings thereon ;  tu  provide  the  means  for 
the  profitable  inyestment  of  small  sav- 
ings ;  and  in  cases  of  accidental  death 
to  relieve  the  widows  and  families  of 
deceased  shareholders  by  adding  the 
interest  and  estimated  profits  of  the 
current  year  on  the  withdrawal  of  their 
shares  at  the  time  of  death. 

The  directors  were  autliorixed  to  bor- 
row money  **for  the  purposes  of  the 
society,"  and  it  was  decided  that  Aisi 
power  was  strictly  limited  to  the  pur- 
poses set  forth  above,  and  that  persoBS 
who  had   lent  monev  to  the  directors 
which  was  employed  in  a  loan  to  an- 
other societT,  could   not   enforce  iheir 
claims   upon   the   windiit*:    up    of    the 
society,  although  it  was  also  lield  thai 
the  otKcial   liquidator  was  not  entitled, 
without  payment  of  the  money  advanced, 
to  deprive  the  lenders  of  their  <iTuritics. 
Sec  also,  In  re  Xat.  P.  />'.   Ji.  .^Wc/v, 
Ex  parte  WiUiamson,  L.  R..  5  Ch.  App. 
309  ;  ond  Laing  t.  /?<«/,  L.  R.,  5  Gb. 
App.  4. 

Limitation  II.  Aiuouut. — It  has 
been  urged  that  a  company  could  not 
borrow  more  than  its  capital  stock. 
But  Barry  y,  MercJiuvts'  Ej-thangc  (b., 
1  Sandf.  Ch.  308,  decided  that  the 
power  of  a  company  to  Injrrow  money 
is  not  limited  to  a  sum  eqn.il  to  its  un- 
paid capital,  and  further  that  when  the 
capital  stock  should  l»c  fully  paid  in, 
the  implied  power  to  borrow  did  not 
cease.  The  court  reasoned  that  an  ab- 
solute restriction  of  the  power  to  borrow 
to  the  amonnt  of  unpaid  capital  would 
extiDgnish  the  power  of  borrowing  wht  r. 
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the  c«piul  sUK'k  urns  fully  paid  in,  and 
that  such  a  rule  would  entirely  ilcprive 
incorporated  rcti{^ous,  literary  and  char- 
itable societies,  which  usually  have  no 
capital  stock,  of  all  power  to  borrow. 

Ajrain,  it  lias  been  urged  that  a  cor- 
poration is  limited  to  borrowing  a  sum 
sufficient  to  accomplish  the  particular 
purpot>c  fur  wbich  the  loan  is  sought. 
Judge  Seldbx,  in  CurtU  v.  Leavitt^ 
aupra,  being  of  opinion  that  a  corpora- 
tion ought  to  be  confined  simply  to  run- 
ning directly  in,  debt  for  the  materials, 
labor,  Ac,  which  it  might  need  to  carry 
out  its  purposes,  said,  ''if  permitted  to 
borrow,  there  is  no  limit  but  a  voluntary 
estimate,  which  may  greatly  exceed  the 
amount  re(]uircd."  To  this  it  may  be 
replied  that  the  excess  oTcr  the  sum  a^f- 
nallr  needed  either  can  or  cannot  be 
profitably  employed.  If  it  cannot  be 
profitably  employed,  this  is  in  itself  a 
guaranty  that  it  will  not  be  borrowed. 
Neither  men  nor  corporations  borrow 
money  only  to  pay  interest  wbilc  the 
loan  is  idly  stored  in  a  safe.  On  the 
other  hand,  if  it  can  be  profitably  em- 
ployed then  the  fund  usable  for  cor- 
porate puriwses — no  matter  whether 
■sed  or  not  for  the  particular  corporate 
purpose  for  which  the  loan  was  made — 
Is  augmented  by  the  excess,  and  it  will 
be  promptly  and  profitably  employed.  If 
the  excess  be  put  to  any  other  than  cor- 
porate uses,  the  company  is  restrain  able 
at  law.  Where  then  is  tlic  injury  re- 
sulting from  lending  a  company  more 
money  than  it  needs  for  the  particular 
purpose  of  the  loan  ? 

No  general  rule  can  be  formulated  as 
to  tlie  amount  which  a  corporation  may 
borrow.  But  there  arc  always  one  and 
sometimes  two  very  effective  limitations 
upon  its  power  in  this  respect. 

I.  Statutory  limitations  of  amount. 
These  arc  frequently  imposed  by  charter 
or  generallaws.  Thus  in  Ossipee  H,  ^ 
IF.  If.  Co.  r.  Canney,  54  N.  H.  295,  a 
statute  limited  the  right  of  a  corporation 
io  contract  liabilities  exceeding  half  its 


capital  stock  actually  paid  in  and  un- 
impaired, l)ut  since  the  section  of  the 
statute  following  the  prohibition  pro- 
vided that  the  directors  should  be  liable 
individually  for  any  excess  of  liabilities 
incurred  aliovc  half  the  capital  stock,  it 
was  decided  that  the  prohibition  was 
merely  directory,  and  that  debts  con- 
tracted beyond  the  limit  were  valid 
against  the  company.  It  was  also  de- 
cided that  a  corporation  having  received 
the  benefit  of  contracts  made  beyond  the 
limit  was  estopped  from  repudiating 
them  ufion  the  ground  that  it  had  vio- 
lated the  statute  in  contracting.  See  also. 
Cordon  v.  Sea  F,  L,A.  jSoc,  I  H.  &  N. 
599. 

It  has  been  decided  that  where  a 
company's  power  to  borrow  upon  de- 
bentures is  expressly  limited  to  a  spe- 
cific sum,  a  debenture  issued  in  excess 
of  such  sum  is  void  ab  initio.  Page 
Wood,  V.  C.  :  "I  think  his  (the  ex- 
cessive dcl>cnture  holder's)  case  par- 
ticularly unfortunate ;  but  tiie  whole 
monev  was  raised,  and  I  see  no  war 
of  relieving  him.  I  do  not  find 'that 
Parliament  hod  given  to  parties  dealing 
with  companies  the  means  of  knowing 
how  much  money  a  company  had  raised. 
Evei-v  debenture  shoidd   corrv  on  it   a 

m  m 

Statement  of  the  amount  of  monev  that 
luis  been  rai5e<l.  How  far  tlie  directors 
who  do  these  unconscionjible  things  mny 
or  may  not  \>c  personally  an-werable  it 
is  not  for  me  now  to  consider." 

**  As  (the)  debenture  was  void  ah 
initio,  and  the  directors  did  not,  as  they 
ought  to  have  done,  put  him  (rlie  holder) 
in  a  proper  position,  by  issuing  to  him 
a  new  del»enture,  I  cannot  hold  that  the 
circumstances  of  the  company  afterwards 
having  means  can  enable  me  to  treat 
that  which  was  void  ab  initio  as  an  ex- 
isting security  :'*  Fm  taine  v.  fnrmtithen 
R.  Co.,  L.  R.,  5  £q.  .316.  But  to 
this  it  appears  to  be  a  good  reply, 
at  least  in  American  courts,  to  say  that 
the  company  having  received  and  used 
the  proceeds  of  the  sale  of  the  void  de- 
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benturc  is  estopped  from  settiiij;  up  the 
nallitv  of  the  debenture  in  defence  to  a 
suit  based  upon  it:  Bradley  v.  Ballard, 
5S  111.  413.  See  also  Monument  X. 
Bank  v.  Globe  Worh»,  101  Mass.  57  ; 
Bissell  V.  RaUroad,  22  N.  Y.  289  ;  In 
re  Bioley  Hall  Colliery  Co,,  21  L.  T. 
(N.  S.)  690  ;  N,  y.  i-  N,  IL  Railroad 
Co,  V.  Schuyler,  34  N.  Y.  30. 

2.  Natural  laws  of  trade.  By  this  is 
meant  those  limitations  upon  the  power 
of  all  persons,  including  companies,  to 
borrow,  which  arise  out  of  the  sagacity 
of  money-lenders,  who  do  not  commonly 
advance  more  money  to  borrowers  than 
they  can  repoy.  '*  The  laws  of  trade," 
to  quote  Vice-Chancel  lor  SAHDFOitD, 
in  Barry  t.  Merchanfn^  Exchange  Co.^  1 
Sandf.  Ch.  309,  *'have  placc<l  an  im- 
passable barrier  to  the  power  of.  cor- 
porate borrowing,  in  the  tendency  of 
such  institutions  to  make  an  improvi- 
dent use  of  exuberant  means,  and  in 
the  caution  and  pnidence  of  capitalists. 
It  is  utterly  impossible  for  a  corporation 
with  n  known  limited  capital  to  accumu- 
late by  means  of  its  credit  the  gigantic 
property  and  power  wliich  the  imagina- 
tion of  the  counsel  portrayed." 

Limitation  III.  Timi\ — It  was  ob- 
jeoli'tl  ill  Barry  v.  M'trhfrnts^  Express 
Co.,  1  Sandf.  Ch.  298.  tliat  if  the  com- 
pany never  pai<l  its  IxuxN,  they  ron«fi- 
tutcd  in  la'^t  a  fundrd  debt,  *'a?  irre- 
deemnl'le,  to  all  intents  nnd  lunposes, 
as  the  national  debt  of  Great  Britain." 
The  ()i»joeior  was  a  ci  editor  of  the  com- 
pany, nud  the  court  qncsti(*ned  bis  right 
to  moot  the  point,  it  being  one  more 
appropriate  to  the  inlerference  of  the 
sovereign  power  of  the  state,  but  said 
that  tlie  resemblance  between  the  Iwnds 
and  public  stocks  was  *'very  faint." 
The  bonds  were  printed  or  engraved, 
and  had  coupons  attached  for  conveni- 
ence in  the  collection  of  interest.  Tlicrc 
the  likeness  ccaijcd.  These  bonds  were 
sealed  obligations  of  tlic  company ; 
bonds,  in  the  technical  sense  of  the 
word;  and  secured,  not  by  the  public 


faith  or  the  mere  corporate  liability,  hat 
by  mortgages  on  real  estate  :  per  Sa5D- 
FORD,  A.  V.  C,  p.  308,  309. 

This  case,  the  principal  case,  and  that 
of  Taylor  v.  PhiladdjJtia  and  Rfading 
Railroad  Co.^  infra^  arc  believed  to 
be  the  only  cases  where  the  time  for 
which  a  corporation  may  effect  a  loan 
has  been  queationod  or  discussed.  It  i^ 
believed,  however,  that  there  is  a  clear 
limitation  of  the  time  for  wliich  a  loan 
may  be  negotiated  by  a  company — a  time 
limitation  arising  out  of  the  very  natare 
of  a  loan.  Perhaps  this  will  apiicar 
more  clearly  after  an  examination  of  the 
decision  in  the  principal  case. 

Fii-st.  Is  such  a  transaction  as  that 
designated  in  the  principal  case  as  the 
"deferred  bond  scheme,"  a  "borrow- 
ing" or  Iviun  uf  nioni'v  ? 

It  is  true  that  one  meaning  of  the  virb 
**  borrow,"  is  **  to  use  as  one's  oun 
that  which  belongs  to  another  ;  to  ap- 
propriate :"  [  Worcester'^  ;  **  to  lakefrcm 
another  for  one's  own  use  ;  to  adopt 
from  n  foreign  source ;  to  appropriate ; 
to  a>s«me."  [UVts/tr.]  But  **  U>r- 
row"'  in  tlie  sense  of  appropriation  with- 
out an  intention  to  return,  i<  alwav?  ;i  •! 
only  predicated  of  %^ords,  pll^a^(.^,  rit'.>, 
ceremonies  and  things  of  no  pccnniaiy 
value.  **  These  verb.il  .«igns  they  toiut- 
timos  Ixirrow  from  others."  [La-ht.] 
'*  l{ite:>  I)orrowed  from  the  antaM.-." 
[Mutnuh y.'\  **  To  l)Orr»*w  j,ihm1  \vt,id« 
and  l:oly  sayinjrs."  [JA/cw.]  "Tie 
two  idicnis  (Knglish  and  }<orman)  >«  nit- 
times  borrow  from  others."  [L'ntch' 
8tont\'\  Nothing  whose  worth  is  esti- 
mable in  dollars  and  cents  is  ever  **  bor- 
rowed" in  this  sense.  Indeed,  such  a 
**  borrowing"  of  money  or  property  is 
more  like  larceny  than  loan,  and  the  use 
of  the  word  "  borrow"  in  tliis  sense, 
with  reference  to  the  implied  power  of  a 
company  to  secure  a  loan  of  money,  is 
simply  sophistry — sophistry  so  palpable 
and  puerile  as  hardly  to  merit  ex- 
posure. 

A  loan  or  a  "  borrowing"  contem 
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plates  a  return  of  the  thing  borrowed. 
•'  A  loan  of  money  implicH  that  the  lK>r- 
rowcr  may  cxikmkI  it,  !)cinj;  Umiid  only 
to  return  an  ci|uiviik'nt  sum  :''  Abbott'd 
Law  Diet.,  ** />i«i«."  **  A  promise  to 
return  the  money  borrowed  i<,  indeed, 
one  among  the  ordinary  indications  of  a 
loan/'  Per  Mr.  Justiec  Johnson  in 
Xicholi  V.  Feartony  7  Pet.  109. 

Lord  Redesdale  :  **  It  is  essential  to 
n  loan  that  the  mcnev  is  in  all  events  to 
be  repaid  with  interest  by  the  lK>rrower 
binwelf,  or  out  of  his  fund.*  :"  Lnloj  v. 
O'Ooun*-!,  2  Seh.  &  Lef.  470. 

Chief  Justice  Folger,  of  New  York: 
**  The  idea  of  borrowing  is  not  filled  out 
unless  there  is  in  the  agreement  therefor 
a  promise  or  understanding  that  what  is 
borrowed  will  be  repaid  or  returned  ; 
the  thing  itself,  or  something  like  it  of 
equal  value,  with  or  without  compen- 
sation for  the  use  of  it  in  the  meantime. 
To  borrow  is  the  reciprocal  action  with 
to  lend  ;  and  to  lend  or  to  loan,  say  the 
dictionaries,  is  the  parting  with  a  thing 
of  vnlue  to  another  for  a  time  fixed  or 
indefinite,  yet  to  have  some  time  an 
ending,  to  be  used  or  enjoyed  by  that 
other,  the  tiling  itself,  or  the  equivalent 
of  it,  to  tie  given  back  at  the  time  fixed, 
or  when  lawfidly  asked  for,  with  or 
without  compensation  for  the  use  as  may 
I.e  agreed  upon  :"  Kent  v.  Qidcl silver 
Mining  Co.^  78  N.  Y.  177  ;  see,  also, 
Coleman  v.  Stute^  32  Ala.  582. 

This  "  deferred  bond  scheme"  came 
K^fore  tlic  United  States  Circuit  Court 
on  a  stockholder's  bill  to  restrain  the 
issue  of  these  and  almost  a  hundred  and 
fifty  millions  of  dollars  more  *'  perpetual 
bonds,*'  in  Taylor  v.  Readintj  Railroad 
Co.f  7  Fed.  Rep.  386.  As  to  its  being 
a  loan  or  **  borrowing,"  Circuit  Judge 
McKknnan  said  :  "  lias  it  then  this 
character  ?  I  think  plainly  not.  It 
does  not  propose  to  create  the  relation 
of  debtor  and  creditor  between  the  de- 
fendant and  the  sub«irrihcrs.  The  nionev 
obtained  bv  the  defendant  could  not  Ik; 
regarded  as  borrowed,  beeau.sc  that  im- 


plies reimbursement,  and  it  is  not  de- 
m.induble  by  tlie  subscribcrA  or  payable 
bv  the  defendant.  It  has  not  the  essen- 
tial  and  distinguishing  qualities  of  u 
loan.  It  contemplates  a  stipulation  that 
the  subscribers,  in  consideration  of  the  . 
sums  paid — not  lent — ^by  them,  j^hall  be 
entitled  to  receive,  in  a  remote  and  un- 
certain contingency,  a  portion  of  the 
defendant's  earnings,  to  be  measured  by 
a  <*ertain  rate  per  cent,  upon  three  times 
the  sums  paid  by  them,  and  after  that 
shall  )»articipate  with  the  common  share- 
holders in  the  dlvi>ii>n  of  the  resiilnorv 

■ 

earnings.  By  what  allowable  derinition 
of  a  loan  or  Ijorrowing  such  a  trans- 
action can  be  embraced,  I  am  at  a  loss 
to  conceive.  Nor  will  the  fact  that  it  is 
to  be  evidenced  by  the  sealed  writing  of 
the  defendant  change  its  inherent  char- 
acter and  bring  it  within  the  range  of  a 
power  to  which  it  is  not  otherwise  re- 
ferable. 

**  In  one  respect,  and  in  one  only, 
does  the  plan  proposed  resemble  a  loan, 
and  that  is  in  the  result  to  be  attained. 
They  are  both  expedients  for  raising 
money,  but  the  method  of  accomplishing 
this  result  is  of  the  essence  of  the  power 
of  the  corporation.  If  its  employment 
has  not  explicit  legal  sanction,  it  cannot 
be  made  available.  If  the  defendant 
were  offered  a  rental  for  its  profierty 
amply  sufficient  to  relieve  it  from  the 
burden  of  embarrassment  with  which  it 
is  now  struggling,  unless  it  could  show 
that  its  legislative  creator  had  endowed 
it  with  a  right  to  make  a  lease,  it  could 
not  accept  such  relief :  (  Thomas  v.  West 
Jersey  Railroad  Co.,  101  V.  S.  82)  ; 
and  although  it  has  power  to  acqnire  real 
estate  for  all  necessary  corporate  pur- 
poses, no  one  would  maintain  that  it 
could  lawfullv  enter  into  a  contract  for 
the  purchase  of  real  estate  merely  to  re- 
sell, and  thereby  realize  large  gains. 
Authority  to  raise  money  by  borrowing 
docs  not  imply  the  use  of  another  and 
different  method  of  raising  it,  how- 
ever well  adapted  to  the  end    it   may 
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be.  Even  in  the  prospectus  issued 
bj  tl|e  president  of  the  defendant  (Ex- 
hibit 1),  the  proposed  issue  of  **d^ 
ftrred  bonds"  is  not  in  anjr  aspect 
treated  as  a  loan,  and  the  system 
'is  oorrectlj  stated  to  be  new  in  the 
United  States,  and  to  have  been  fre- 
qventlj  adopted  in  Great  Britain  with 
great  benefit  to  the  companies  and  to 
sabscribers.  But  we  know  that  in  Great 
Britain  this  "  system"  is  expressly  au- 
tfaoriaed  by  statute,  and  hence  it  may  be 
assumed  that  such  legislation  was  deemed 
necessary  to  legalise  a  resort  to  it.  Is 
not  this  snggestiro  of  the  inference  that, 
although  it  has  been  prored  to  be  of 
great  benefit  in  Great  Britain,  it  is 
"new"  in  this  ooontrj  because  it  has 
been  regarded  as  without  necessary  leg- 
isUtire  authorization. 

'*  I  am,  therefore,  of  opinion  that  this 
issue  of  '  deferred  bonds,'  as  proposed, 
\»  without  warrant  of  law."  *  *  * 

BcTLBS,  D.  J.,  concurring,  said : 
*'  Every  admissible  definition  of  the  term 
borrow  or  loan,  as  applied  to  money  and 
commercial  transactions,  embraces  an  ob- 
ligation to  return  the  property  borrowed. 
A  loan  of  money  is  nnlTersally  understood 
to  be  the  dellTcry  of  a  certain  sum  to 
another,  on  contract  for  its  return,  gen- 
erally with  interest,  as  compensation  for 
its  detention  and  use.  To  call  this  pay- 
ment of  money  to  another,  who  is  to 
receive  and  permanently  retain  it  as  his 
own,  in  consideration  for  an  annual 
benefit  or  profit,  a  loanf  would  seem  to 
bo  a  plain  misuse  of  language." 

*<  There  is  no  such  thing  known  to 
commerce  or  transactions  in  money,  as 
an  irredeemable  loan  in  the  sense  here 
involved.  Goremments  have  issned 
obligations  without  provision  or  stipu- 
lation for  repayment  of  the  principal 
borrowed ;  but  such  obligations  are  re- 
deemable at  pleasure.  Running,  how- 
ever, for  an  indefinite  time,  with  no 
power  in  the  holder  to  exact  payment, 
they  have  come  to  be  regarded  as  '  irre- 
deemable,' and  an  inrestment  in  them 


is,  therefore,  treated  and  described,  not  as 
a  loan,  but  as  the  purchase  of  an  annniiT 
or  stock.  Aside,  however,  from  thr 
abstract  considerations  involved  in  de- 
fining the  term  barrow  or  /oaa,  the  cor- 
porate powers  of  tlie  defendants  to 
borrow  money  must  be  held  to  apply 
only  to  sudi  methods  of  borrowing  as 
fall  within  the  ordinary  sense  of  the 
term — as  understood  by  the  community, 
and  illustrated  in  commercial  trans- 
actions. Applying  this  test  to  the  pro- 
position hero  under  consideration,  it 
becomes  plain  that  the  transaction  con- 
templated is  not  a  loan." 

The  nature  of  the  transaction  is 
thus  stated  by  Judge  Butlck  :  "The 
certificate  proposed  to  he  issued  would 
Test  in  the  owner  a  joint  interest 
with  the  common  stockholder  in  the 
capital  or  property  of  the  corporation,  an 
interest  purchased  with  his  money,  the 
earnings  of  which  would  be  paid  to  him 
in  dividends.  In  every  essential  re- 
spect, therefore,  he  would  be  a  stock- 
liolder.  The  circumstance  that  he  could 
not  Tote  for  directors  would  not  change 
the  character  of  his  interest,  or  the 
nature  of  his  relation  to  the  company 
and  its  property.  His  situation  would 
be  similar  to  that  of  a  silent  partner  in 
a  commercial  firm.  The  proposition, 
therefore,  is  for  the  sale  of  interests  iu 
the  copiul  of  the  corporation — a  sale  of 
shares,  shorn  of  the  privilege  of  voting, 
with  the  right  to  dividends  regulated  by 
contract." 

TIic  conclusion  is  that  there  b  a  time 
limitation  upon  the  implied  power  of  cor- 
porations to  borrow  money ;  because 
a  *'  borrowing"  of  money  implies  a  re- 
turn, which  must  of  course  take  place  at 
some  time,  prescribed  or  possible  of  as- 
certainment. 

Second.  Is  not  such  an  issue  of  "  irre- 
deemable bonds"  unconstitutional,  as 
impairing  the  contract  between  the  com- 
pany and  such  of  the  stockholders  as 
do  not  assent  to  it  ? 

What  are  the  rights  of  bondboMeiSi 
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rreditors  and  stocklioldcrs  in  the  net 
eunings  of  a  companv  f  Thoy  are 
these :  Bondholders  and  other  creditors, 
■ecoFed  or  otherwise,  are  entitled  to  be 
paid  their  interest,  and  the  principal  of 
such  debts  as  are  mature.  Preferred 
stockholders  (if  there  be  any)  are  enti- 
tled to  tlieir  dividends.  And  after  all 
these  are  provided  for,  common  share- 
holders have  a  right  under  their  contract 
with  the  company  to  have  the  remainder 
of  the  net  earnings  distrilmted  among 
them  as  dividends.  These  rights  are 
vested,  and  unless  power  so  to  do  has 
been  reserved  to,  or  constitutionally  con- 
ferred upon,  the  company,  it  cannot 
divest  or  subtract  from  shareholders' 
rights  without  their  consent. 

"  Shares  <A  stock  are  in  the  nature  of 
^oses  in  action y  and  give  the  holder  a 
fixed  right  in  the  division  of  the  profits 
of  a  company  so  long  as  it  exists,  and  of 
its  effects  when  it  is  dissolved.  That 
right  is  as  inviolable  as  is  any  right  in 
property,  and  can  no  more  be  .taken 
away  or  lessened,  against  the  will  of  the 
owner  than  can  any  other  right,  unless 
power  is  reserved  in  the  first  instance, 
when  it  enters  into  the  constitution  of 
the  right,  or  is  properly  derived  after- 
wards from  a  superior  law-giver."  Per 
FoLGER,  C.  J.,  in  Kent  v.  Qftiehnlver 
Mining  Co,,  78  N.  Y.  179;  and  see 
Mechanics*  Hank  v.  N,  Y.  ^'  N.  H, 
Railroad  Cb.,  13  N.  Y.  599-627.  Yet 
this  **defbrrcd  l)ond  scheme"  contem- 
plates first  a  limitation  of  the  dividends 
of  common  stockholders  to  6  per  cent. 
Then  the  surplus  rcroaiqing  after  this  is 
paid  is  to  be  used  to  pay  6  per  cent,  on 
these  *'  bonds,"  and  the  holders  of  these 
are  finally  to  share,  pari  passu,  with  the 
common  stockholders  any  balance  of  the 
surplus  profits  remaining  undistributed. 
By  this  plan  the  common  shareholders, 
notwithstanding  they  have  a  clear  right 
to  the  whole  of  the  surplus  profits  of  the 
company  remaining  after  the  matured 
claims  of  creditors  and  preferred  share- 
holders are  satisfied,  are  to  be  compelled 


perpetually  to  share  that  surplus  witf 
the  holders  of  these  *' deferred  incom« 
bonds."  This  deprives  such  sharehold- 
ers of  a  portion  of  the  profits  to  which 
they  are  entitled  under  their  contract 
with  the  company  to  take  its  stock.  It 
impairs  that  contract.  It  is  unconstitu- 
tional, and  the  majority  of  the  stockhold- 
ders  cannot  bind  any  minority,  how- 
ever small,  to .  any  such  agreement. 
The  case  is  analogous  to  Kent  v. 
QnirX'slher  Mining  Co.,  78  N.  Y.  159. 
There  the  company  was  in  need  of 
fuiuls,  and  a  by-law  was  adopted  pro- 
viding that  stockhoMcrs  who  should 
surrender  their  certificates  and  pay  $5 
on  each  share  of  stock,  should  be  enti- 
tled to  the  same  number  of  shares  of 
a  preferred  stock  drawing  7  per  cent, 
interest,  to  be  paid  out  of  the  profits  of 
the  company.  Any  surplus  thereafter 
was  to  be  divided  pro  rata  among  cxim- 
mon  and  preferred  shareliolders.  The 
transaction  was  decided  not  to  be  a  bor- 
rowing, and  to  be  ultra  vires  of  the  com- 
pany because  it  impaired  the  contract 
rights  of  the  common  shareholders. 

The  unconstitutionality  of  this  '*  per- 
petual bond  scheme"  is  the  same,  even 
considering  it  as  a  loan.  It  must  be 
remembered  that  to  borrow  or  to  go  in 
debt  are  but  temporary  expedients  to 
accomplish  corporate  purposes.  Sub- 
scribers for  stock  buy  it  in  contempla- 
tion of  the  eventual  payment  of  such 
debts  OS  may  be  necessarily  incurred  by 
the  company,  so  that  interest  sluill  cease 
to  absorb  profits  which  should  be  dis- 
tributed as  dividends.  But  by  this 
scheme  the  company  may  become  abun- 
dantly able  to  pay  all  its  debts,  and  thus 
to  stop  the  diversion  of  profits  from 
dividends  to  interest,  and  still  tlie  profits 
distributable  as  dividends  will  be  used 
for  interest.  This  is  in  derogation  of 
the  shareholder's  contracts.  Tlieir  right 
is  to  have  the  debts  paid  so  soon  as  is 
practicable,  in  order  that  they  may  them- 
selves secure,  in  the  shape  of  dividends 
what  is  paid  to  creditors  as  interest. 
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It  is  concluded  I  therefore,  that  stock- 
holders liave  a  right  to  hare  corporate 
debts  paid  as  soon  as  practicable,  in  order 
tiiat  corporate  profits  may  bo  distributed 
as  dividends  instead  of  being  paid  out  as 
interest ;  and,  farther,  that  any  diversion 
of  profits  agreed  to  be  distributed  as 
dividends  is  an  nnconstitutional  impair- 
ment of  the  stockholder's  contract,  unless 
lie  consent  to  such  diversion. 

In  the  principal  case  some  reliance  is 
placed  npon  Unum  Canal  Co.  r.  Antiihy 
4  W.  &  S.  553.  There  a  certificate  of 
loan  was  issued  in  1830  by  a  com- 
pany, that  there  was  due  from  it  to 
Antillo,  or  her  assigns,  a  certain  sum, 
hearing  interest  at  6  per  cent,  i^er  an- 
num, payable  quarterly  on  certain  days, 
the  jrrincipal  to  he  redeemabfe  in  the  option 
of  the  company f  at  aay  time  after  January 
1st  1840  ;  and  fUrther  stating  tluit  it 
was  issued  under  a  resolution  of  the 
company,  and  that  the  holder  would  be 
entitled  to  convert  the  whole  of  said  sum 
into  shares  of  the  capital  stock  of  the 
company  at  any  time  previous  to  January 
1st  1840. 

It  was  decided  that  this  created  an 
annuity  coupled  with  a  power  to  redeem 
after  January  1st  1840,  the  company 
alone  having  power  after  that  time  to 
determine  when  the  loan  shall  be  repaid, 
and  that  an  action  would  not  lie  to  cumi>el 
payment  of  the  priiuipal  a^ainst.the  will 
of  the  company,  its  atl'airs  liaving  termi- 
nated disastrously. 


The  Antillo  case  is  di$tingui«ljLbIe 
from  the  principal  case.  In  the  former 
the  bonds  were  expressly  rcdceinaUe  at 
the  option  of  tlic  company.  Tliis  uptioo 
might  be  exercised,  and  a  saving  of 
interest  cflTectcd  for  the  stockholders  at 
any  time  the  ooropany  became  able  to 
pay  its  debts.  Not  so  in  the'  principal 
case.  In  it  the  bonds  arc  irrcdecmaUe 
whether  the  company  fail  or  flourish, 
and  stockholders— whether  tlic  curopaoy 
is  able  to  pay  its  debts  or  not — arc  al- 
ways to  hare  a  portion  of  its  surplus 
earnings  dissipated  in  interest.  Tlicy 
are,  by  the  *•  deferred  bond  sclunio/'  Iclt 
unprotected  in  the  very  respi«<-t  whcrpia 
their  rights  were  fully  guarde^i  by  tiic 
Antillo  contract. 

The  company  in  the  Antillo  ease  cod- 
templatcd  a  redemption  at  its  option, 
and  so  also  did  the  court,  for  it  said  in 
deciding  the  case:  '*thu!i,  if  the  rale 
of  interest  be  reduced,  it  would  be  to 
the  benefit  of  the  company  to  open  a 
new  loan  and  repsiy  the  tunonnt  Iwr- 
rowcd  ;  but  if  there  shonlil  lie  no  change 
in  the  value  of  money,  then  it  wn>  lo  lie 
at  their  option  to  continue  tlie  contnut 
on  the  same  terms."  Thi^  case  is  no 
autfauritv  for  an  irretlcimnblc  loan  as 
ngains^t  the  company.  Tin'  <litronMiot' 
lietwcen  the  two  contracts  i<  cUar, 
material  and  important. 

Adelbeut  Hasiiltox 

Chicago. 


Supreme  Court  of  Connecticut. 
In  re  mart  HALL. 

Under  a  statute  providing  that  **  the  Superior  Court  may  admit  and  cause  to  be 
sworn  OS  attorneys  such  persons  as  arc  qualified  therefor  agreeably  to  the  rules 
Cijtnblishcd  by  the  judges  of  said  court,  and  no  other  person  than  an  attorney  so 
admitted  shall  plead  at  the  bar  of  any  court  of  this  state,  except  in  his  own  cause," 
a  woman  who  has  complied  with  the  rales  as  to  examination,  &c.,  and  found 
qualified,  may  legally  \>c  admitted  as  an  attorney. 

This  was  an  application  by  a  woman  for  admission  to  the  bar 
of  Hartford  county.     After  having  completed  the  prescribed  term 
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of  Study  she  passed  the  examination  required  by  the  rules  of  the 
bar,  and  was  recommended  by  the  bar  of  the  county  to  the  Superior 
Court  for  admission,  subject  to  the  opinion  of  the  court  upon  the 
question  whether  as  a  woman  she  could  legally  be  admitted.  The 
Superior  Court  reserved  the  case  for  the  advice  of  the  Supreme 
Court. 

J,  Hooker  and  T.  McManuSy  for  applicants 

G.  Collier,  contra. 

The  opinion  of  the  court  was  delivered  by 

Park,  C.  J. — The  statute  with  regard  to  the  admission  of  attor- 
neys by  the  court  is  the  29th  section  of  chapter  3,  title  4,  of  the 
General  Statutes,  and  is  in  the  following  words :  ''  The  Superior 
Court  may  admit  and  cause  to  be  sworn  as  attorneys  such  persons 
as  are  qualified  therefor  agreeably  to  the  rules  established  by  the 
judges  of  said  court;  and  no  other  person  than  an  attorney  so 
admitted  shall  plead  at  the  bar  of  any  court  of  this  state,  except 
in  his  own  cause." 

It  is  not  contended,  in  opposition  to  the  application,  that  the 
language  of  this  statute  is  not  comprehensive  enough  to  include 
women,  but  the  claim  is  that  at  the  time  it  was  passed  its  applica- 
tion to  women  was  not  thought  of,  while  the  fact  that  women  have 
never  been  admitted  as  attorneys,  either  by  the  English  courts  or 
by  any  of  the  courts  of  this  country,  had  established  a  common- 
law  disability,  which  could  be  removed  only  by  a  statute  intended  to 
have  that  effect. 

It  is  hardly  necessary  to  consider  how  far  the  fact  that  women 
have  never  pursued  a  particular  profession  or  occupied  a  particular 
official  position,  to  the  pursuit  or  occupancy  of  which  some  govern- 
mental license  or  authority  was  necessary,  constitutes  a  common- 
law  disability  for  receiving  such  license  or  authority,  because  here 
the  statute  is  ample  for  removing  that  disability  if  we  can  construe 
it  as  applying  to  women,  so  that  we  come  back  to  the  question 
whether  we  are  by  construction  to  limit  the  application  of  the 
statute  to  men  alone,  by  reason  of  the  fact  that  in  its  original 
enactment  its  application  to  women  was  not  intended  by  the 
legislators  that  enacted  it. 

And  upon  this  point  we  remark,  in  the  first  place,  that  an 
inquiry  of  this  sort  involves  very  serious  diflSculties.     No  one 
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would  doubt  that  a  statute  passed  at  this  time  in  the  same  wordi 
Would  be  sufficient  to  authorize  the  admission  of  women  to  the  bar, 
because  it  is  now  a  common  fietct  and  presumably  in  the  minds  of 
legislators,  that  women  in  diflferent  parts  of  the  country  are  and 
for  some  time  have  been  following  the  profession  of  law.     But  if 
we  hold  that  the  construction  of  the  statute  is  to  be  determined  by 
the  admitted  fact  that  its  application  to  women  was  not  in  the 
minds  of  the  legislators  when  it  was  passed,  where  shall  we  draw 
the  line  ?     All  progress  in  social  matters  is  gradual.     We  pass, 
almost  imperceptibly,  from  a  state  of  public  opinion  that  utterly 
condemns  some  course  of  action  to  one  that  strongly  approves  it 
At  what  point  in  the  history  of  this  change  shall  we  regard  a 
statute,  the  construction  of  which  is  to  be  affected  by  it,  as  passed 
in  contemplation  of  it  ?     When  the  statute  we  are  now  considering 
was  passed  it  probably  never  entered  the  mind  of  a  single  member 
of  the  legislature,  that  black  men  would  ever  be  seeking  for  admis- 
sion under  it.     Shall  we  now  hold  that  it  cannot  apply  to  black 
men  ?     We  know  of  no  distinction  in  respect  to  this  rule  between 
the  case  of  a  statute  and  that  of  a  constitutional  provision.     When 
our  state  constitution  was  adopted  in  1818,  it  was  provided  in  it 
that  every  elector  should  be  ^^elegible  to  any  office  in  the  state,*' 
except  where  otherwise  provided  in  the  constitution.     It  is  clear 
that  the  convention  that  framed  and  probably  all  the  people  who 
voted  to  adopt  that  constitution,  had  no  idea  that  black  men  would 
ever  be  electors,  and  contemplated  only  white  men  as  within  any 
possible  application  of  the  provision,  for  the  same  constitution  pro- 
vided that  only  white  men  should  bo  electors.     But  now  that  black 
men  are  made  electors  will  it  do  to  say  that  they  arc  not  entitled  to 
the  full  rights  of  electors  in  respect  to  holding  office,  because  an 
application  of  the  provision  to  them  was  never  thought  of  when  it 
was  adopted  ?     Events  that  gave  rise  to  enactments  may  always  be 
considered   in    construing   them.     This   is   little   more   than  the 
familiar  rule  that  in  construing  a  statute  we  always  inquire  what 
particular  mischief  it  was  designed  to  remedy.     Thus  the  Supreme 
Court  of  the  United  States  has  held  that  in  construing  the  recent 
amendments  of  the  Federal  Constitution,  although  they  are  general 
in  their  terms,  it  is  to  be  considered  that  they  were  passed  with 
reference  to  the  exigencies  growing  out  of  the  emancipation  of  the 
slaves,  and  for  the  purpose  of  benefiting  the  blacks:  Slaughter 
Howe  OaiCB,  16  Wall.  67 ;  Strander  v.  West  Virginia^  100  U.  S- 


VH  RE  MARY  HALL.  781 

Rep.  306.  But  this  statute  was  not  passed  for  the  purpose  of 
benefiting  men  as  distinguished  from  women.  It  grew  out  of  no 
exigency  caused  by  the  relation  of  the  sexes.  Its  object  was 
wholly  to  secure  the  orderly  trial  of  causes  and  the  better  admin- 
istration of  justice.  Indeed  the  preamble  to  the  first  statute  pro- 
viding for  the  admission  of  attorneys,  states  its  object  to  be  '^  for 
the  well  ordering  of  proceedings  and  pleas  at  the  bar." 

The  statute  on  this  subject  was  not  originally  passed  in  its  pres- 
ent form.  The  first  act  with  regard  to  the  admission  of  attorneys 
was  that  of  1708,  which  was  as  follows :  '^  That  no  person,  except 
in  his  own  cause,  shall  be  admitted  to  make  any  plea  at  the  bar 
without  being  first  approved  by  the  court  before  whom  the  plea  is 
to  be  made,  nor  until  he  shall  take  in  the  said  court  the  following 
oath,"  &c. :  Col.  Records,  1706  to  1716,  p.  48.  This  act  seems  to 
have  contemplated  an  approval  by  the  court  in  each  particular  case 
in  which  an  attorney  appeared  before  it.  The  first  act  with  regard 
to  the  general  admission  of  attorneys  appears  in  the  revision  of 
1750,  and  is  as  follows :  ^^  That  the  county  courts  of  the  respective 
counties  in  this  colony  shall  appoint,  and  they  are  hereby  empow- 
ered to  approve,  nominate  and  appoint  attorneys  in  their  respective 
counties  as  there  shall  be  occasion,  to  plead  at  the  bar  '^  *  *  *  and 
that  no  person,  except  in  his  own  case,  shall  make  any  plea  at  the 
bar  in  any  court  but  such  as  are  allowed  and  qualified  attorneys  as 
aforesaid."  Thus  the  statute  stood  until  the  revision  of  1821, 
when  for  the  first  time  it  took  essentially  its  present  form.  Up  to 
this  time  the  word  ^*  person"  had  been  used  in  this  statute  only  in 
the  clause  that  '^  no  person"  should  be  allowed  to  practice  before  the 
courts  except  where  formally  admitted  by  the  court,  a  use  of 
the  word  which  of  course  could  not  be  regarded  as  limited  to  the 
male  sex,  as  women  would  undoubtedly  have  been  held  to  be  in- 
cluded in  the  term.  The  language  of  the  statute  as  now  adopted 
was  as  follows :  "  The  county  courts  may  make  such  rules  and  reg- 
ulations as  to  them  shall  seem  (proper,  relative  to  the  admission  and 
practice  of  attorneys ;  and  may  approve  of,  admit  and  cause  to  b^ 
sworn  as  attorneys,  such  persons  as  are  qualified  therefor,  agreeably 
to  the  rules  established ;  *  *  *  and  no  person  not  thus  admitted, 
except  in  his  own  cause,  shall  be  admitted  or  allowed  to  plead  at 
the  bar  of  any  court."  The  statute  in  this  form  passed  through 
the  compilations  of  1835  and  1838,  the  revision  of  1849  and  the 
compilation  of  1854,  and  appears,  with  a  slight  modification,  in  the 
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revision  of  1866.  The  county  courts  had  now  been  abolished,  and 
■the  power  to  admit  attorneys,  as  well  as  to  make  rules  on  Ilh 
subject,  had  been  given  to  the  Superior  Court ;  the  expression 
^'such  persons"  being  preserved,  and  the  provision  that  ^^  no  per- 
son*' not  thus  admitted  should  be  allowed  to  plead,  being  omitted. 

The  statute  finally  took  its  present  form  in  the  revision  of  1875. 
It  retains  the  provision  that  the  Superior  Court  may  make  rules 
for  the  admission  of  attorneys,  and  provides  that  the  court  ^^  may 
admit  and  cause  to  be  sworn  as  attorneys  suchperson$  as  are  qual- 
ified therefor  agreeably  to  the  rules  established,"  and  restores  the 
provision,  dropped  in  the  revision  of  1866,  that  ^'no  person  other 
than  an  attorney  so  admitted  shall  plead  at  the  bar  of  any  court  in 
this  state,  except  in  his  own  cause." 

These  changes,  though  not  such  as  to  change  the  meaning  of  the 
statute  at  any  point  of  importance  to  the  present  question,  are  yet 
not  wholly  without  importance.  The  adoption  by  the  legislature 
of  a  revision  of  the  statutes  becomes,  both  in  law  and  in  fact,  a  re- 
enactment  of  the  whole  body  of  statutes ;  and  though,  in  deter- 
mining the  meaning  of  a  statute,  we  are  not  to  regard  it  as  then 
enacted  for  the  first  time,  especially  if  there  be  no  change  in  its 
phraseology,  yet,  where  there  is  such  a  change,  it  follows  that  the 
attention  of  the  revisers  had  been  particularly  directed  to  that  stat- 
ute, as  of  course  also  that  of  the  legislature,  and  that  with  the 
changes  made  it  expresses  the  present  intent  of  both.  Thu>.  in 
this  case,  it  is  clear  that  the  revisers  gave  particular  thought  to  the 
phraseology  of  the  statute  we  are  considering,  and  put  it  in  a  form 
that  seemed  to  them  best  with  reference  to  the  picsent  state  of 
things,  aiiJ  decided  to  leave  the  words  "such  persons"  to  stand, 
with  full  knowledge  that  they  were  sufficient  to  include  women,  ami 
that  women  were  already  following  the  profession  of  law  in  different 
Darts  of  the  country.  The  legislators  must  be  presumed  to  have 
acted  with  the  same  consideration  and  knowledge.  It  would  have 
been  perfectly  easy,  if  either  had  thought  best,  to  insert  some  words 
of  limitation  or  exclusion,  but  it  was  not  done.  Not  only  so,  but 
a  clause  omitted  in  the  revision  of  1866  was  restored,  providing 
that  no  "  person"  not  regularly  admitted  should  act  as  an  attorney, 
a  term  which  necessarily  included  women^  and  the  insertion  of  which 
made  it  necessary,  if  the  word  '*  persons"  as  used  in  the  first  pan 
of  the  statute  should  be  held  not  to  include  women,  to  give  two 
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entirely  different  meanings  to  the  same  word  where  occorring  twice 
in  the  same  statute  and  with  regard  to  the  same  subject-matter. 

The  object  of  a  revision  of  the  statutes  is,  that  there  may  be  such 
changes  made  in  them  as  the  changes  in  political  and  social  matters 
may  demand,  and  where  no  changes  are  made  in  a  statute  it  is  to  be 
presumed  that  the  legislature  is  satisfied  with  it  in  its  present  form. 
And  where  some  changes  are  made  in  a  particular  statute  and  other 
parts  of  it  are  left  unchanged,  there  is  the  more  reason  for  the  in- 
ference, from  this  evidence,  that  the  matter  of  changing  the  statute 
was  especially  considered,  that  the  parts  unchanged  express  the 
legislative  will  of  to  day,  rather  than  that  of  perhaps  a  hundred 
years  ago,  when  it  was  originally  enacted. 

But  this  statute,  in  the  revision  of  1875,  is  placed  immediately 
after  another  with  regard  to  the  appointment  of  commissioners 
of  the  Superior  Court,  the  necessary  construction  of  which,  we 
think,  throws  light  upon  the  construction  of  the  statute  in  question. 
That  act  was  passed  in  1855,  after  women  had  begun,  with  general 
acceptance,  to  occupy  a  greatly  enlarged  field  of  industry,  and 
some  professional  and  even  public  positions :  and  it  has  been  held, 
by  the  Superior  Court,  very  properly  we  think,  as  applying  to 
women,  a  woman  having  three  years  ago  been  appointed  a  commis- 
sioner under  it.  Its  language  is  as  follows :  '^  The  Superior  Court 
in  any  county  may  appoint  any  number  of  persons  in  such  county 
to  be  commissioners  of  the  Superior  Court,  who,  when  sworn,  may 
sign  writs  and  subpoenas,  take  recognisances,  administer  oaths  and 
take  depositions  and  the  acknowledgment  of  deeds,  and  shall  hold 
office  for  two  years  from  their  appointment."  Here  the  very  lan- 
guage is  used  which  is  used  in  the  statute  with  regard  to  attorneys. 
In  one  it  is  ^^any  number  of  persons,"  in  the  other  ^'such  persons 
as  are  qualified.*'  These  two  statutes  are  placed  in  immediate  jux- 
taposition in  the  revision  of  1875  and  deal  with  kindred  subjects, 
and  it  is  reasonable  to  presume  that  the  revisers  and  the  legislature 
intended  both  to  receive  the  same  construction.  It  would  seem 
strange  to  any  common-sense  observer  that  an  entirely  different 
meaning  should  be  given  to  the  same  word  in  the  two  statutes,  es- 
pecially when  in  giving  the  narrower  meaning  to  the  word  in  the 
statute  with  regard  to  attorneys,  we  are  compelled  to  give  it  a  dif- 
ferent meaning  from  that  which  the  same  word  requires  in  the  next 
line  of  the  same  statute. 

We  are  not  to  forget  that  all  statutes  are  to  be  construed,  so  far 


7S4  IN  RE  MART  HAIX. 

as  possible,  in  &Tor  of  equality  of  rights.  All  restrictions  apon 
human  liberty,  all  claims  for  special  priyileges,  are  to  be  regarded 
as  having  the  presnmption  of  law  against  them,  and  as  standing 
upon  their  defence,  andean  be  sustained,  if  at  all  by  valid  legisla- 
tion, only  by  the  clear  expression  or  clear  implication  of  the  law. 
We  have  some  noteworthy  illustrations  of  the  recognition  of 
women  as  eligible  or  appointable  to  office  under  statutes  of  which 
the  language  is  merely  general.  Thus,  women  are  appointed  in  all 
parts  of  the  country  as  postmasters.  The  Act  of  Congress  of  1825 
was  the  first  one  conferring  upon  the  postmaster-general  the  power 
of  appointing  postmasters,  and  it  has  remained  essentially  un- 
changed to  the  present  time.  The  language  of  the  act  is  that, 
*^  the  postmaster-general  shall  establish  post  offices  and  appoint 
postmasters."  Here  women  are  not  included  except  in  Uie  general 
term  ^^  postmasters,"  a  term  which  seems  to  imply  a  male  person ; 
and  no  legislation  from  1825  down  to  the  present  time  authorizes 
the  appointment  of  women,  nor  is  there  any  reference  in  terms  to 
women  until  the  revision  of  1874,  which  recognises  the  fact  that 
women  had  already  been  appointed,  in  providing  that  '^  the  bond  of 
any  married  woman  who  may  be  appointed  postmaster  shall  be 
binding  ofi  her  and  her  sureties."  Some  of  the  higher  grades  of 
postmaster  are  appointed  by  the  president,  subject  to  confirmation 
by  the  senate,  and  such  appointments  and  confirmations  have  re- 
peatedly been  made.  The  same  may  be  said  of  pension  agents. 
The  acts  of  Congress  on  the  subject  have  simply  authorized  '*  the 
president,  by  and  with  the  advice  and  consent  of  the  senate,  .to  ap- 
point all  pension  agents,  who  shall  hold  their  offices  for  the  term  of 
four  years,  and  shall  give  bond,"  &c.  At  the  last  session  of  Con- 
gress a  married  woman  in  Chicago  was  appointed,  for  a  third  term, 
pension  agent  for  the  state  of  Illinois,  and  the  public  papers  stated 
that  there  was  not  a  single  vote  against  her  confirmation  in  the 
senate.  Public  opinion  is  everywhere  approving  of  such  appoint- 
ments. They  promote  the  public  interest,  wliich  is  benefited  by 
every  legitimate  use  of  individual  ability,  while  mere  justice,  which 
is  of  interest  to  all,  requires  that  all  have  the  fullest  opportunity 
for  the  exercise  of  their  abilities.  These  cases  are  the  more  note- 
worthy as  being  cases  of  public  offices,  to  which  the  incumbent  is 
appointed  for  a  term  of  years,  upon  a  compensation  provided  bv 
law,  and  in  which  he  is  required  to  give  bond.  If  an  attorney  is 
to  be  regarded  as  an  officer,  it  is  in  a  lower  sense. 
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We  have  had  pressed  upon  us  by  the  counsel  opposed  to  the  ap- 
plicant, the  decisions  of  the  courts  of  Massachusetts,  Wisconsin  and 
Illinois,  and  of  the  United  States  Court  of  Claims,  adverse  to  such 
an  application.  While  not  prepared  to  accede  to  all  the  general 
views  expressed  in  those  decisions,  we  do  not  think  it  necessary  to 
go  into  a  discussion  of  them,  as  wc  regard  our  statute,  in  view  of 
all  the  considerations  affecting  its  construction,  as  too  clear  to  admit 
of  any  reasonable  question  as  to  the  interpretation  and  effect  which 
we  ought  to  give  it. 

In  this  opinion  Carpenter  and  LooMis,  JJ.,  concurred ;  Par- 
dee, J.,  dissented. 


Although  women  have  been  admitted 
to  the  har  iu  several  states  un<1er  stat- 
utes somewhat  similar  to  that  of  Con- 
necticut, the  foregoing  is  believed  to  be 
the  only  reported  opinion  in  wliich  such 
right  to  admission  has  been  sustained, 
while  there  are  at  least  four  elaborate 
opinions  in  the  reports  denying  such 
rigot.  In  the  case  of  Li  re  Bradwell, 
55  Ul.  535,  decided  in  1S69,  the  ques- 
tion arose  under  a  section  of  the  Revised 
Statutes  of  Illinois,  providing  as  fol- 
lows:  '*No  person  shall  be  permitted 
to  practise  as  an  attorney  or  counsellor 
at  law  ♦  *  ♦  without  having  previously 
obtained  a  license  for  Uiat  purpose  from 
some  two  of  the  justices  of  the  Supreme 
Court.  •  *  *  No  person  shall  be  en- 
titled to  receive  a  license  as  aforesaid 
until  he  shall  have  obtained  a  certificate 
from  the  court  of  some  county  of  his 
good  moral  character."  Another  sec- 
tion of  the  revised  statutes  provided 
that  whenever  any  person  was  referred 
to  in  the  statute  by  words  importing  the 
masculine  gender,  females  as  well  as 
males  should  be  deemed  to  be  included, 
but  that  this  rule  should  not  apply  when 
there  was  anything  in  the  subject  or  eon- 
text  repugnant  to  such  constmction. 
The  court  held  that  women  could  not 
be  admitted,  Lawrxnce,  J.,  who  de- 
livered the  opinion,  saying:  <*  When 
the  legislature  gave  to  this  court  the 
power  of  granting  licenses  to  practise 


law  it  was  with  not  the  slightest  expec- 
tation that  this  privilege  should  be 
extended  equally  to  men  and  women. 
Neither  has  there  been  any  legislation 
since  that  period  which  would  justify  us 
in  presuming  a  chanirc  in  the  legislative 
intent.  •  *  *  We  do  not  deem  our- 
selves at  liberty  to  exercise  our  power  in 
a  mode  never  contemplatc<l  by  tlie  legis- 
lature and  inconsistent  with  the  usages 
of  courts  of  the  common  law  from  the 
origin  of  the  system  to  the  present  day. 
But  it  is  not  merelv  an  immense  inno- 

m 

vation  in  our  own  usages  as  a  court 
that  we  are  asked  to  make.  This  step, 
if  taken  by  us,  would  mean  that  in  the 
opinion  of  this  tribunal  every  civil  office 
in  this  state  may  be  filled  by  women  ; 
that  it  is  in  harmony  with  the  spirit  of 
our  Constitution  and  laws  that  women 
should  be  made  governors,  judges  and 
sheriffs.  This  we  are  not  prepared  to 
hold.  In  our  opinion  it  is  not  the  pro- 
vince of  a  court  to  attempt  by  giving  a 
new  interpretation  to  an  ancient  statute 
to  introduce  so  important  a  change." 

Mrs.  Brad  well  appealed  to  the  Su- 
preme Court  of  the  United  States,  which 
decided  that  the  refusal  to  admit  her  to 
the  bar  was  not  a  violation  of  any  pro- 
vision of  the  United  States  Constitu- 
tion :  Bradwdl  v.  The  State,  16  Wall. 
130. 

In  the  case  of  In  re  Lockwood,  9  N.  & 
H.  346,  decided  in  1873,  Mrs.  Lock- 


736 


IN  RE  MARY  HALL. 


wood,  a  married  wonuin,  who  had  been 
admitted  to  the  bar  in  tlic  eourts  of  the 
District  of  Columbia,   applied   for   ad- 
mission as  an  attorney  in  the    United 
States  Court  of   Claims.      The  court 
(NoTT,   J.,    dclircriug    the    opinion), 
held  that  married  women  were  not  en« 
titled  to  admission  at  common  law,  and 
that  in  tlic   absence  of  any  statute  or 
established  precedents  authoricing  snch 
admission,  the  court  was  without  power 
to  grant  the  application.     Afterwards 
Mrs.  Lockwood  applied  to  the  Supreme 
Court  of  the  United  States  to  be  admit- 
ted to  practise  as  an  attorney,  and  her 
application  was  denied,   the  following 
being  the  entry  on  the  record  :    "  Upon 
the  presentation  of  this  application  the 
chief  justice  said  that  notice  of  this  ap- 
plication having  been  previously  brouglit 
to  his  attention,  he  had  been  instructed 
by  the  court  to  announce  the  following 
decision  upon  it :  By  the  uniform  prac- 
tice of  the  court,  from  its   or^ranization 
to  the  present  time,  and  by  the  fair  con- 
struction of  its  rules,  none  but  men  are 
admitted  to  practise  before  it  ns  attor- 
neys and  counsellors.    This  is  in  accord- 
ance with  immemorial  usa^  in  Enjrland 
and  the  law  and  practice  in  nil  the  states 
until  within  a  recent   pcrifxl,   and   the 
court  d^K's  not  feci  called  u|>ou  to  mnkc 
a  chttn«rc  until  such  a  change  is  rcH^niroil 
by  statute  or  a  more  extruded  pra«tif«* 
in   the   hi;rliest   courts   of  the   Mates." 
This  ca«:c  is  unreported  but  is  cited  in 
the   opinion    in    Rt^tnsons    Casey    131 
Mas«.  376,  cited  infra. 

In  GoodeWt  Case,  30  Wis.  232 
(1875)  the  question  arose  nnder  a 
statute  providing  as  follows :  **  No 
person  shall  hereafter  bo  admitted  or 
licensed  to  practise  as  an  attorney  of 
any  court  of  record  in  this  state  except 
in  the  manner  hereinafter  provided.  To 
entitle  any  snch  person  to  practise  as 
iuch  attorney  in  the  Circuit  Courts  of 
this  state  he  shall  be  first  licensed  by 
order  of  one  of  the  judges  thereof  made 
in  open  court,  and  no  such  order  shall 


Ite  made  until  tlic  person  applying  foe 
such   license  shall  have  tirst   been  ex- 
amincfd  in  open  court,   *  *  *  nor  nnlcM 
such  person  be  a  resident  of  this  state, 
more  tlian  twenty-one  years  of  age  and 
of  good   moral  character.    ♦  ♦  *   Any 
person   licensed   by  order  of  the  court 
*  *  *  shall   be  entitled   to  practise  as 
attomev.      Bv  another  statute  it  voa 
provided  *' every  word  importing    the 
masculine  gender  only  may  extend  and 
be  applied  to  females  as  well  as  malcf.** 
Under  these  statutes  a  motion  was  made 
for  the  admission  of  an  unmarried  woman 
to  tlie   bar.     The  motion  was  denied, 
Btan,    C.  J.,   dclirering  the  opinion, 
and  holding  that  the  terms  of  the  former 
statute  applied  to  males  only.  With  repird 
to  the  operation  of  the  statute  relatin;;  to 
the  construction  of  words  importing  the 
masculine  gender,  tlw  court  said :  "  The 
argument  for  the  motion  is  simply  this, 
that  the   application  of  this  permissiTe 
rule  of  eonstruction  to  a  provision  appli- 
cable in  terms  to  males  onlr  has  effect, 
withont  other  sign  of  legislative  intent 
to  admit  females  to  the  bar,  from  which 
the  common  law  has  excluded  them  ever 
since  courts  have  admini*tere«l  the  com- 
mon law.     This  is  snfliciently  startlinjr, 
but  the    argument  cannot  stop  there. 
Its  lotrie  !:«>es  far  bcvond  the  bar.     The 
same   pcn'mpturv   rule   of   con^inirtion 
would  reach  all,  i»r  nearly  nil,  the  lunr- 
tions   of*  the  >tatc   goTcniment,    ivouM 
obliterate  almost  all  distinctions  of  <ex 
in  our  statutory  corpus  Juris,  and  make 
females    elijjihlc    to   almost    all    nffircs 
un<!or  our  statutes,  municipal  and  state, 
executive,  leijislative  and  judicial,  ex- 
cept so  far  as  the   Constitution    may 
interpose  a  virile   qualification.  ♦  *  * 
There  is   no  sign   nor  symptom  in  our 
statute  law  of  any  legislative  imatrina- 
tion   of  snch   a  radical   change  in  the 
economy  of  the  state  goremment.  There 
arc  many  the  other  way ;  an  irresistiUe 
presumption  that  the  legislatnre   never 
contemplated  such  confusion  of  functions 
between  the  sexes.    The  application  of 
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the  porniis'»i\('  inlc  of  c  ni^-:riu-ti4)n  Irtc 
would  ii»r  iio  in  aid  of  the  1e«ri>hittvc 
intention  l>ut  in  ofien  ilcfiancc  of  it. 
We  caintoc  stultify  tlic  court  by  lu>Min<; 
that  the  K';:i'«]atiirc  inti'iide<l  to  Itrin;;; 
ahoiit  iH','  tnafntt/fs  n  swrepin;;  revolution 
of  six'ial  order  by  aduptin;;  a  very  inno- 
cent rule  of  statutory  construction.** 
In  the  course  of  tliis  opinion  the  eouit 
intimate  that  since  the  Constitution 
vested  ill  the  courts  the  judicial  power 
of  the  t>tnte,  the  privile;^  of  admission 
to  the  bar  was  one  cxclusivelv  within 
the  di^TCtion  of  the  courts  independent 
of  and  sniKM'ior  to  Icgi>i:itivc  control, 
and  this  intimation  was  renewed  in  the 
matter  of  the  hubsequcnt  application  of 
Miss  G  Kidell  (48  Wis.  633)  in  which, 
however,  tiic  court,  "  in  deference  to  the 
wishes  of  a  co-onlinatc  branch  of  the 
government,"  admitted  the  applicant 
under  a  statute  passed  after  their  for- 
mer decision,  and  providing  that  no 
person  should  be  denied  admission  to 
the  bar  on  account  of  sex. 

In  LeHa  J,  Robiruon^s  Case^  131 
Bfass.  376  (1881),  the  application  was 
made  under  a  statute  containinjr  the 
following;  provision  :  **  A  citizen  of  this 
state  or  an  alien  who  has  made  the  pri- 
marv  declaration  of  hU  intention  to 
become  a  citizen  of  the  United  States, 
and  who  is  an  inhabitunt  of  this  state, 
of  the  age  of  twcntv-onc  rears,  and  of 
good  moral  character,  may,  on  the 
recommendation  of  an  attorney,  peti- 
tion the  Supreme  Judicial  or  Supreme 
Court  to  l>e  examined  for  admission  as 
an  attorney,  whereupon  the  court  sliull 
assign  a  time  and  place  for  the  exami- 
nation, and  if  satisfied  with  his  acquire- 
ments and  qualifications  he  shall  be 
admitted.'*  Another  statute  laid  down 
certain  rules  for  the  construction  of  stat- 
utes which  were  to  be  observed,  '*  unless 
such  constmetion  would  be  inconsistent 
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with  the  manifest  intent  of  the  legisla- 
ture or  repugnant  to  the  context  of  tiic 
same  statute,  and  among  these  rules 
was  one  that  ''words  importing  the 
masculine  gender  may  be  applied  to 
females.'*  The  court  (Gkay,  C.  J., 
delivering  the  opinion),  after  an  ex- 
haustive review  of  the  question,  denied 
the  application,  Miying  :  '*  The  intention 
of  the  legislature  in  enacting  a  particuhir 
statutc  is  not  to  l»c  ascertained  bv  inter- 
prcting  the  statute  by  itscif  ulon?  and 
according  to  the  mere  literal  nicaning 
of  its  words.     Everv   statute    must  be 

• 

construed  in  connection  with  the  wiiole 
system  of  which  it  forms  a  purt,  and  in 
the  light  of  the  common  law  and  of 
previous  statutes  on  the  same  subject. 
And  the  legislature  is  not  to  lie  lightly 
presumed  to  have  intended  to  reverse 
the  policy  of  its  predecessors  or  to  intro- 
duce a  fundamental  changt  in  loni;-  . 
established  principles  of  law.** 

Whatever  may  bo  the  current  of 
judicial  opinion,  there  can  be  no  ques- 
tion but  that  the  tendencv  of  modem 
legislation  is  strongly  in  favor  of  allow- 
ing women  the  privilege  of  admission  to 
tiie  bar.  It  is  worthy  of  note  that  eadi 
one  of  the  decisions  above  referred  to 
was  followed  by  a  statute  granting  to 
women  the  privilege  wliich  the  court 
had  denied  (sec  Kev.  Stat.  Illinois, 
chap.  13,  sect.  1  ;  Act  of  Congress 
Feb.  15th  1879,  20th  stat.  292;  Kev. 
Stat.  Wisconsin,  sect.  2586 :  Massa- 
chusetts Statutes  of  1882,  c.  139),  and 
it  seems  probable  that  W(jmen  will  soon 
be  admitted  to  the  bar  throughout  the 
entire  country.  Whether  any  consider- 
able number  will  avail  themselves  of  the 
privilege,  and  if  they  do,  what  will  bo 
the  eflTect  upon  the  administration  of 
justice,  are  questions  which  can  only  be 
determined  by  future  experience. 

P.  P.  P. 
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of  pi  open  j>  reeeatlr  stolen  is  ptrima  facit  evidence  of  grtrilt,  a»i  » 
Mttoent  to  waiTUU  a  ooBTictioB  for  its  Urcenr,  vnlcfis  the  mnendiag 
<v  otber  eridane  to  &r  ovwooaK  the  prcsmnpcioa  tfaos  raised  as  to  mwax^ 
able  doabc  of  tke  gmh  of  tke  aeeawd. 

On  tlie  trial  of  one  far  lareeay  of  goods,  die  possKSBca  of  wladi  bj  ifae  arrvr^ 
fov  dajt after  tke  tfaeft  was  BOt  dispatod,  the  oooit  iystncted  tie  jvv  ^'ibat  He 
poMTjiMaa  of  stoiea  prnpeitw  sooa  after  tlie  eosHaisaaB  of  die  &elt  ii>  ^ram  facie 
rrideacr  tkaft  tke  person  ia  vtiose  possesciaB  it  is  foand  is  f::mliy  of  the  wrcwgfaJ 
taLini:,  aad  is  svAdcat  to  warraat  a  ooaTictioa,  aalcBS  tbe  oifacr  eridence  is  die 
caM'  tv  die  wmuaading  tin  —11111111 »  are  sach  as  to  raise  areafonalJe  donbt  of  ncfa 
iruih  f  ^  iimd.  ttet  tke  iMtnelioa  vas  proper,  aad  sot  open  to  the  d^jenioa  that  it 

ansuaed  tke  ^i»i^">ii  of  aaj  &et  iiiiaiji  ia  be  prowa  vfaidi 

dM> 


Whit  of  error  to  tbe  Criminal  Ckwxt  of  Cook  oovntr. 
JVnraif  ^  Mmf^  6c  pimmtdT  in  erxxir. 

>,\'TT.  J  — A.\-T2T^i  'a  if  .i.Lr;t*3  fwclarretv  r-f  a  'irazT'^n.  and  on  a 

•  ^- 

:'  X  Jii  T  :ir  v'r.::^  :lI  C^.^*^  »f  Cx\kr:»i:'L:T.wa5f -iTid  ^aihv.  anJ 

*i.v     -i  r-.v':!. ,-C   Tfi  r,  rx  ":   f*?-:Aitl^  faf»   tLai    >Lv»w  Li-    piilt. 
>»i  -   "  >  "i'.v  /ii.'nt*!  :it:  .11  ::t  tf*?:".ii*:ff.T  f.<K  ;  ir  tl-.r  record  a 

-  -'V^  ^  '  .»!   ,,1   >..:  i.-*  .c"  :!  :  ^r.^ii^rti  a.  ril-.Tiiit^I  1:  ii.l>!t^i  the 
.  » '.         -  i :  C.    :  .t-   -i^*  i."^^:*;  .c  xi*i  ami*»c  35  aJl-»:aj^  a  ^nesticn 

^  x^^'\    u  >.  He  i..h>c  £:»T"T  ij.'»?  ":t^«j  31  bot»£  ?T  -i.e   -xs-tr^.txc?  of 


vX    ,xvir-     i»:sj-ivis  ::it:    -irr  aac  :air  s^aessca   rf  5aal« 
-<vw\  i  >».  .iv   n.<v<.^  11  ^  i-*^  ^>:&««9sum.  X  :^  inmii;  ^ sdTr  cf  eke 
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the  other  evidence  in  the  case  or  the  surrounding  circumstancee 
are  such  as  to  raise  a  reasonable  doubt  of  such  guilt.*' 

There  is  no  doubt  there  arc  contradictory  decisions  on  this  branch 
of  the  law,  but  in  this  state  it  is  certainly  settled  that  possession 
of  property  recently  stolen  is  prima  facie  evidence  of  guilt,  and  is 
sufficient  to  warrant  a  conviction  unless  the  attending  circumstances 
or  other  evidence  so  far  overcome  the  presumption  thus  raised  as  to 
create  a  reasonable  doubt  of  the  guik  of  the  accused,  when,  of 
course,  an  acquittal  should  follow.  This  principle  is  so  definitely 
determined  by  the  decision  of  this  court  in  Comfort  v.  The  People^ 
54  111.  404,  it  need  not  now  be  discussed  as  a  new  question. 

The  instruction  as  given  states  the  law  nearly  in  the  precise 
terms  it  is  declared  by  this  court  to  be.  Nor  is  it  subject  to  the 
objection  that  it  assumes  any  fact  to  be  proved  that  was  a  matter  of 
contention  at  the  trial.  It  can  not  be  said  it  assumes  the  existence 
of  any  fact,  unless  it  was  the  possession  of  the  property  recently  after 
it  was  stolen.  That  fact  was  proven  by  the  People,  and  the  accused 
admitted  it  came  to  his  possession  within  four  days  after  it  was 
proven  to  have  been  stolen  from  the  owner.  Even  if  the  instruc- 
tion assumes  the  property  was  found  in  the  possession  of  defendant 
shortly  after  it  was  stolen,  that  fact  was  not  in  dispute,  and  it  cer- 
tainly did  the  accused  no  harm.  It  was  fairly  left  to  the  jury  to 
find  whether  the  other  evidence  and  circumstances  proven  either  by 
<lefendant  or  the  People,  sufficiently  overcame  the  presumption  of 
guilt  raised  by  proof  of  possession  of  the  stolen  property  shortly 
after  the  theft  had  been  committed. 

The  facts  the  evidence  tends  to  establish  show  the  guilt  of  the 
accused  past  all  reasonable  doubt,  and  as  the  law  applicable  to  the 
facts  was  fairly  given  to  the  jury,  there  is  no  ground  for  setting 
aside  the  verdict.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  decisions  in  the  VArious  States  npon 
the  question  ns  to  what  is  the  cflTect  in 
a  trial  for  larceny,  of  proving  the  posses- 
sion of  the  stolen  property  hy  the  accused, 
are  certuinly  numerotis,  and  in  some  of 
the  States  the  difference  in  the  language 
used  by  the  various  courts  is  very  great, 
l>nt  it  will  generally  be  found  that  the 
authorities  differ  very  little  in  principle. 
The  mooted  points  seem  to  be  First, 


whether  the  mere  fact  of  finding  the  stolen 
property  in  the  possession  of  the  accused 
is  sufficient  of  itself  to  warrant  a  con- 
viction, or  in  other  words  what  is 
the  strength  of  tlie  presumption  raised 
by  such  a  finding.  Second,  whether 
the  presumption  raised  is  one  of  law  to 
be  decided  by  the  court  or  one  of  fact  to 
Ihj  decided  by  the  jury ;  and  Third, 
whether,  when  it   is    shown    that    the 


i 
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accused  had  recent  and  exclusive  posses- 
sion of  the  stolen  property,  tlic  burden 
ot'  proof  is  not  i«hiftcd  and  thrown  upon 
the  defendant,  making  it  necessary  for 
him  10  prove  how  he  came  by  the  pro- 
perty or  to  be  considered  guilty  of  the 
otfeucc. 

As  to  the  first  question,  it  is  generally 
admitted  that  the  mere  proof  of  tlie  pos- 
sesion of  the  article  stolen,  without  any 
evidence  as  to  whether  that  posser^sion 
was  eitlier  recent  or  exclusive,  is  not  of 
itself  su6Bcient  to  raise  a  presumption  of 
guilt  strong  enough  to  call  upon  tlie  pris- 
oner for  a  defence.  The  necessary  cir- 
cumstances which  (ibviously  must  sur- 
round the  possession  must  also  be  sliown; 
ihc  questions — how  recent  was  the  pos- 
session— was  it  exclusive — VthMt  was  the 
nature  of  the  articles — were  they  such  as 
passed  rapidly  from  hand  to  hand — or  were 
they  so  marked  that  they  could  not  have 
licen  transferred  without  raising  suspicion 
-^must  be  answered  before  any  rule  upon 
the  subject  of  the  strcnjrth  of  the  pre- 
sumption can  be  stated.  It  is  but  natural 
to  supiK>se  that  when  the  rule  ''  that  the 
possession  of  stolen  property  is  prima 
t'avic  evidence  of  guilt,'*  is  laid  down 
either  bv  text  writers  or  bv  the  courts, 
without  other  qualifications,  the  attend- 
ing: facts  must  also  liavc  l>een  taken  into 
consideration. 

The  best  irenernl  riilr  upon  the  su!»jcct 
seems  to  Vk?  tliat  pro«if  of  the  pos^es- 
sio:i  of  stolen  property  is  one  of  ti»o 
cir(  unistances  whi«'h  ^  to  show  tlie  jruili 
of  the  iMjrson  accused  and  is  to  be  looked 
upon  in  the  same  light  as  any  other  fact 
in  che  case.  It  may  be  a  circumstance 
which  when  coupled  with  the  surround- 
ing facts,  will  be  strong  enough  to  raise 
%  presumption  of  guilt,  and,  if  uncon- 
tnylicted,  will  justify  the  conviction  of 
the  person  on  trial ;  on  the  other  hand  it 
mftv  not  raise,  even  when  the  surrounding 
circumstances  arc  proved,  a  presumption 
sM-ong  enough  to  hold  the  prisoner,  xxw- 
lr«s  it  is  supported  by  other  facts,  such  as 
the  denial  of  the  ;  ossession  by  the  ac- 


cused, or  some  circumstance  not  cod- 
ne<*ted  merely  with  the  possession  itself. 
The  presumption  raised  depeuils  for  its 
strength  entirely  upon  the  attending  cir- 
cumstances, or  the  answers  to  the  ques- 
tions which  I  have  before  enumerated. 
No  fixed  rule  can  be  laid  down  to  cover 
all  the  cases  that  may  arise  ;  it  is  a  pre^ 
stmiption  not  capable  of  being  govenied 
by  general  rules,  each  case  diflerio^ 
from  another  in  the  facts  that  make  tke 
foundation  for  the  rule  that  is  to  govern 
them. 

The  two  extremes  of  the  law  which 
have  l)een  held  are — on  the  one  Iiand, 
that  the  possession  is  not  evidence,  to 
convict  of  the  crime :  Peajtfe  v.  (wassa- 
tray,  23  Cal.  51  ;  TAe  People  t.  CAa«- 
6«T«,  18  Id.  383  ; — on  the  other  liand 
that  it  is  sufiicient  to  convict  if  not 
contradicted  {State  v.  We^on,  9  Conn. 
537).  These  rulings  have  lieen  criticised 
iKnickerbocLer  v.  PeojJe,  43  X.  Y.  177), 
and  it  has  been  asserted  that  Grecnlcaf 
is  responsible  at  least  for  the  former  «lc- 
cisions  bv  reason  of  the  law  which  he 
lays  down  in  the  third  Inxik  of  his  c«an- 
mentarics. 

As  jrcucral  rules  thev  are  untlcubtediv 
bad,  but  wh<*n  they  arc  applied  to  ca5c« 
where  the  fact<  authorize  thcni,  thc\  insj 
l»e  lioth  equally  sound.  'I'hc  lir>t  may  U* 
souih]  wlicn  there  is  nothing  but  the  liarc 
jiosscssion,  pi-ovcd,  without  anytliinjirlsr: 
and  this  is  what  is  meant  by  Greenleat, 
when  he  lays  down  the  rule  in  tlie  3(1 
volume  of  his  work,  {  31  ;  or  it  may  k 
correct  in  the  wcil-known  case  of  a  >i«»K  u 
negotiable  note,  where  pu>K'ssi.in  even  a 
short  time  after  the  theft  would  not  carrr 
with  it  a  presumption  of  guilt.  The 
soundness  of  the  second  rule,  xvbcn  ap- 
plied to  an  individual  ease,  cannot  be 
better  illustrated  than  hy  quoting  an 
unreported  case  in  Pennsylvania. 

The  prisoner  was  clmrged  with  the 
larceny  of  a  rope  ;  the  evidence  produced 
proved  that  the  rope  was  hanging  in  front 
of  a  store ;  that  the  prisoner  was  seen 
just  before  he  got  to  the  pavement  io 
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front  of  which  the  rope  wan  han^ring, 
and  was  arrested  on  the  pavement  IkIow, 
walking  away  with  the  rupe  in  his  liunda. 
Nu  one  saw  him  take  the  rope  ;  it  was 
inorely  a  case  of  the  proof  of  the  potises- 
sion  of  stolen  projKM'ty  hy  the  accu<H^d, 
hut  no  one  would  dispute  the  rule  that 
possession  in  this  case  would  carry  with  it 
such  a  presumption  of  guilt  as  would  con- 
Tict  the  prisoner  of  the  otfence. 

The  general  weight  of  the  authorities 
therefore  seem  to  Ix^ar  out  the  rule  that 
the  proof  of  the  possession  of  stolen  pro* 
p(*rty  carries  with  it  a  presumption  of 
guilt  strong  or  weak,  in  proporti«>n  to  the 
recentncss  of  the  theft,  the  cxclusivcness 
of  the  posscssitm  and  the  nature  of  the 
articles  stolen,  and  this  presumption  is  to 
be  looked  upon  as  any  other  fact  tending 
to  show  the  prisoner's  guilt  of  the  crime 
for  which  lie  stands  indicted  :  Common' 
wealth  V.  Montgomtrif^  1 1  Met.  534 ; 
f  omtnomndUh  v,  McGorttfj  114  Muss. 
293;  EntjJeman  v.  State,  2  Ind.  91, 
97;  2  St:irkie*s  Ev.  615;  Wharton's 
Crim.  Kv.,  \  758,  and  eases  cited  ;  I 
Grccnl.  on  Ev.,  ^  34 ;  9  Cox  Criminal 
Law  Cases  465,  &c. 

In  rojrnrd  to  the  second  question,  as  to 
whether  the  presumption  is  one  of  law  or 
fact    there   seems   to   he   little    dispute. 
There  iiavo  Ik'CU   cases  in  «oino    of  the 
courts  in  which  it  iios  heen  held  that  it  is 
the  «hity  of  the  court  to  instruct  the  jury 
08  to  whrrher  the  presumption  has  licen 
raised  or  not.  and  as  to  its  eft'ect  and 
degree  of  sirength  :  Pt'tinstjlvania  v.  Ste- 
phvn   Miners,  AddisoTi's    Reports    321  ; 
State    V.     Droirn,     75     Missouri    317  ; 
references  in  Whart.  Crim.  Ev.,  {  758, 
and  Best's  Ev.,  |  322,  hut  these  dccis- 
ons  liave  almost  all  Iteen  overruled.  (See 
State  V.    llottffe,  50   N.    H.    510,   aud 
eases  cited  ;  The  State  y,  Hodye,  53  Ind. 
A40 ;  also  see  Wharton,  Grecnleaf  and 
Best's  Evidence  before  quoted.)  All  the 
authorities  both  in  this  country  and  in 
England  agree  in  holding  the  presump- 
tion is  purely  one  of  fact ;  that  it  is  the 
pFOYinoe  of  the   jury  to  determine  by 


weighing  the  attending  circumstances, 
whetiier  tliere  has  heen  n  prima  Jade  caac 
made  out,  or  whether  tiie  presumption 
raided  i^  strong  enon;ih  to  overeonie  the 
rebutting  testimony  and  prove  beyond 
all  reasonable  doubt  the  guilt  of  the  ac- 
cused. The  presumption  is  not  one  to 
which  the  arbitrary  rules  applicable  to 
presumptions  of  law  can  be  applied  ;  tlie 
wliole  question  of  the  presumption  in  • 
each  case  depending  solely  upon  the  facts 
as  found  by  the  jury  in  each  particular 
instance  :  Commonwealth  v.  Montgomery^ 
11  Met.  (Ma.*s.)  534,  &c.  ;  The  State  v. 
Richati^  57  Iowa  245,  and  authorities 
quoted  above. 

t'pon  the  last  point — as  to  whether  tlic 
proof  of  recent  and  exclusive  possession 
of  stolen  property  iioes  not  throw  upon 
the  prisoner  the  biu'den  of  proof — there 
is  certainly  some  tlifferencc  of  opinion. 
Some  writers  have  laid  doM'n  the  rule 
most  explicitly,  that  upon  such  proof, 
unless  the  defendant  shows  iiow  he  came 
by  the  goods,  or  proves  his  innocence, 
the  burden  of  proof  lieing  on  him,  there 
shotdd  be  a  verdict  of  guilty :  Best  on 
Presumptions,  47  Law  Lib.  (N.  S.) 
804  ;  Knirlerhocker  v.  Penpie,  43  X.  Y. 
177.  Others  liuve  saifl  that  it  is  not 
possiWe  tlinr  the  bunion  of  proof  should 
<'!iange  no  matter  how  strong  the  evidence 
of  the  pro>eeution  may  l)e,  that  it  is  a 
fundamental  principle  of  the  law  that  the 
proof  ofiered  by  the  prosecution  must  of 
itself  he  strong  enough  to  convict  the 
defendant  before  he  is  called  upon  to 
make  his  defence  and  that  the  case  cannot 
Iw  niadc  out  hy  reason  of  anything  that 
the  defendant  may  or  may  not  do,  that 
the  burden  of  proof  is  always  upon  the 
prosecution  and  that  it  is  erroneous  to 
say  that  upon  proof  of  a  certain  fact 
that  burden  is  shifted  to  the  defendant : 
Stover  v.  Peo/de,  56  N.  Y.  315,  Ac. 

It  is  true  that  the  proof  of  a  recent  and 
exclusive  possession,  if  not  rebutted  by 
any  evidence  produced  by  the  prisoner, 
may  be  enough  to  convict  him,  but  it 
does  not  seem  proper  to  say  that  the 
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burden  of  proof,  for  this  reason,  as  a 
matter  of  law,  is  always,  tipoii  such  proof, 
changed.  It  may  well  be  said  that  the 
Don-contradiction  of  the  evidence  of  pos- 
session or  the  want  of  an  explanation 
of  how  the  accused  became  possessed  of 
Ae  property,  tends  to  decrease  the 
probabilities  of  his  innocence  and  that  in 
proportion  to  increase  or  strengthen  the 
eyidenoe  of  his  guilt,  but  unless  the 
prosecution  by  the  cyidence  it  has  pro- 
duced has  shown  beyond  reasonable 
doubt  that  the  prisoner  is  guilty,  tlie 
burden  of  proof  is  not  thrown  upon  him 
to  prove  that  he  is  innocent.  This  is 
probably  what  is  meant  by  the  writers 


who  assert  in  the  technical  laagasge  of 
te  criminal  courts,  tliat  the  burden  of 
proof  is  changed  upon  proof  of  exdnsire 
and  recent  possession  of  the  stolen  pro- 
perty. Tlic  rule  that  **  Ei  mcvM&iV  pro- 
batio  qn  didt,  hor  ^i  negat**  is  tc»  well 
established  to  be  the  subject  of  eoo- 
troyersy. 

It  may  therefore  be  said,  in  condosion, 
diat  unless  the  recent  ezdusive  pos- 
session proved  is,  under  the  circum- 
stanoes,  enough  to  show  the  prisoner 
guilty  beyond  all  reasonable  doubt  the 
burden  of  proof  is  not  thrown  upon  him. 

Chakles  Biddlx. 

Philadelphia. 
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WHITMORE  V.  BALL. 

On  a  motion  for  a  new  trial  affidarits  of  jurors  are  admissible,  even  in  aciril  case, 
to  show  the  misconduct  of  the  jury  after  retiring,  so  as  to  vitiate  the  verdict. 

If  the  jurors  decline  on  the  application  of  a  party  to  pve  an  affidavit  of  the  facts, 
the  trial-judge  sbould,  on  motion  of  sucJi  party,  vali  the  jurors  before  him  by  process 
and  examine  them  in  open  court  touching  the  alleged  misconduct. 

If  he  has  refused  so  to  do,  tlie  Supreme  Court  will,  where  the  affidavit  of  tlie 
applicant  party  showed  an  admission  of  mis(*onduet  by  jurors,  and  the  same  was 
not  denied  by  the  opposite  party  nor  contradicted  by  the  jurors,  award  a  new  trial. 

This  \ya8  an  action  for  libel  in  which,  after  verdict,  the  defi'nd- 
ant  moved  for  a  new  trial  and  read  his  own  affidavit  stating  his 
grounds  as  follows  :  That  A.  M.  Stoddard,  one  of  the  jurv,  after 
the  jury  had  retired  for  consultation,  stated  to  it  that  to  his  knowl- 
edge W.  S.  Trask,  who  wrote  the  article  in  the  "'Ledger,"  about 
which  this  controversy  is,  had  prejudice  and  malice  against  the 
plaintiff,  because  when  plaintiff  had  charge  of  the  European  Hotel, 
he  had  refused  to  give  Trask  free  dinners  or  free  meals,  or  free 
board  at  his  house ;  that  the  "  Public  Ledger,"  which  published  the 
article  complained  of,  and  of  which  Whitmoreis  the  owner,  had  pub- 
lished other  articles  defamatory  of  individuals,  and  that  he  wanted 
to  stop  it ;  that  said  Whitmore  had  published  unjust  and  false  arti- 
cles about  a  society  of  which  he  (the  juror)  was  a  member,  and  that 
he  had  not  forgotten  it,  and  that  he  wanted  to  punish  Whitmore  for 
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these  things.  He  further  said  that  the  witnesses  who  had  given 
daniagiiig  testimony  as  to  the  character  of  the  plaintiflf  and  of  the 
hotel  he  kept,  he  did  not  believe;  that  he  had  lived  at  the  hotel  and 
knew  better,  &c. 

The  affidavit  furtlier  stated  that  such  statements  made  in  the  jury 
room  were  calculated  to  mislead  and  prejudice  the  jury,  and  affiant 
believed  did  have  an  important  effect  and  influence  on  the  jury  in 
inducing  it  to  yield  to  Stoddard's  suggestions  and  give  a  verdict 
for  damages ;  that  without  them,  he  believed  the  verdict  would  have 
been  for  him,  or  at  least  for  merely  nominal  damages. 

The  affidavit  disclosed  the  names  of  three  jurors,  from  whom  the 
facts  of  Stoddard's  conduct  had  been  learned,  but  who  refused  to 
Toluntarily  give  their  affidavits,  but  said  they  would  make  the  state- 
ments if  called  by  the  court  or  as  the  court  might  order. .  The  court 
below  refused  to  permit  counsel  to  examine  the  said  jurors  in  open 
court,  as  requested,  holding  it  improper  to  do  so  in  the  absence  of 
affidavits  from  the  jurors  themselves,  and  informed  defendant's 
counsel  that  the  court  would  wait  for  an  affidavit  from  a  juror  and 
would  consider  it  if  presented.  The  court  was  then  requested  to 
examine  the  jurors  or  any  of  them  touching  the  evidence  of  Stod- 
dard in  the  jury  room.  This  was  refused,  the  court  holding  it  to 
be  improper  in  the  absence  of  affidavits  of  some  of  the  jurors 
themselves. 

Judgment  being  entered  on  the  verdict  defendant  took  this  writ 
of  error. 

The  opinion  of  the  court  was  delivered  by 

TrRNEY,  J. — That  a  verdict  may  be  attacked  and  set  aside  for 
the  misconduct  of  a  juror,  established  by  the  testimony  of  his  fel- 
lows, is  too  well  established  in  this  state  to  be  disturbed  now. 

We  know  of  no  reason  in  public  policy  why  it  should  be  other- 
wise. It  certainly  has  a  controlling  tendency  to  insure  purity  and 
fairness  in  jury  trials.  The  statements  of  Stoddard  as  discovered 
in  the  affidavit  were  calculated  to,  and  no  doubt  did,  prejudice  the 
jury  and  incline  its  minds  to  a  verdict  against  the  plaintiff*  in 
error. 

Treating  the  affidavit  as  prima  facie  true,  it  is  certain  that 
Stoddard  was  the  friend  and  advocate  of  the  defendant  in  error, 
and  that  a  fair  and  impartial  trial  could  not  be  had  at  his  hands. 
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A  strong  presumption  arisen,  that  his  conduct  in  the  jury  room 
brought  about  the  verdict. 

This  court  has  several  times  said,  the  better  practice  is,  to  ex- 
amine the  juror  in  open  court.  Such  course  gives  the  adverse  side 
full  opportunity  to  test  the  witness  and  place  before  the  court  the 
facts  in  tlieir  true  light  No  room  is  left  for  sliding  over  or  con- 
cealing facts,  which,  if  left  out  of  an  affidavit,  put  on  the  matter  a 
face  wholly  diiferent  from  the  truth.  In  this  case  the  accusing 
jurors  had  refused  to  make  written  affidavits,  and  we  know  of  no 
rule  by  which  court  or  counsel  could  have  compelled  them  to  it. 

It  was  in  the  power  of  the  court  to  have  compelled  them  to  an- 
swer questions. 

In  this  case  it  appears  that  the  affidavit  had  been  filed  long 
enough  to  give  the  plaintiff  and  counsel  ample  time  to  examine  it 
and  prepare  to  defend  against  it  before  the  action  of  the  court  was 
invoked  on  inquiring  into  the  conduct  of  the  ofiending  juror. 
This  fact  excites  a  decidedly  strong  suspicion  that  the  facts  charged 
could  not  be  rebutted  and  we  will  look  to  it  as  a  circumstance  in 
the  nature  of  a  confession  on  the  part  of  the  plaintiff  below  of 
the  truth  of  the  charges.  Under  all  the  circumstances  we  are  of 
opinion  the  court  should  have  examined  the  jurors  offered,  or  a 
sufficient  number  of  them,  some  of  whom  were  present  under  sub- 
l)oona,  to  have  shown  the  truth  or  falsehood  of  tlie  facts  charged 
and  their  influen(^  upon  the  jury  in  arriving  at  its  verdict.  It 
was  in  the  legitimate  power  of  the  court  to  have  compelled  the  at- 
tendance and  deposition  of  each  juror  while  counsel  and  parties 

were  powerless  to  compel  written  affidavits. 

Beversed. 
CuoPKii,  J.,  dissented. 


The  (iootrinu  und  practice  of  courts  in 
ToiiiH'^K'c  in  rcfittnl  to  the  admissibility 
of  t'viiloiicc  by  jurors  to  vitiate  their  own 
verdicts  is  peculiar.  In  Accord  ivith  the 
Knj^lish  and  Federal  cases  it  is  held  here, 
AS  in  the  other  states,  that,  on  a  motion 
for  a  new  trial,  the  comt  will  not  hear 
the  affidavits  of  jurors  to  impeach  their 
verdicts,  because  they  had  misun- 
derstood or  disregarded  the  chari^  of 
the  court,  or  had  miscfmceived  or  mis- 
taken the  evidence  in  the  case :  Aoms 
T.  State f  3  Hun  333 ;  Sounder  v, 
FWUr,  4  Id.  516  ;    Wade  v.  Ordway,  1 


Baxter  229  ;  Dunnavray  v.  Sltaiy^^  3 
Id.  206 ;  liichartison  v.  McLtinf^rt^  5 
Id.  586  ;  Roller  v.  IJacItman,  5  Lea  153 ; 
the  same  rule  prcx  ailing  uniformly  in 
civil  and  criminal  trials.  But,  contrar}* 
to  the  present  practice  in  England,  and 
in  the  other  states,  save  Ohio  perhaps, 
the  affidavit  of  jurors  will  lie  received  to 
show  their  misconduct,  sudi  as  rrccivini: 
evidence  ex  jnirtc^  or  holding  private 
consultation  with  cither  party  to  the 
suit  after  retiring,  or  resorting  to  chsltoce 
to  reach  a  verdict.  This  course  pursues 
the  ancient  practice  prevailing  iu  England 


WHITMORE  V.  BALL. 


745 


down  to  the  time  of  Lord  M\N!«pield, 
who  chaii'^d  the  practice  thiTC  in  1770. 

As  late  as  1 85 1  there  fleem-*  to  have 
Ihxmi  no  estahh:>he(l  rule  as  to  the  admis- 
sion or  rojeetion  of  such  nfli<lavits  in  the 
federal  courts.  Tajtet,  C.  J.,  then 
said  :  *^  It  would,  perhaps,  be  hardly 
safe  to  lay  down  any  general  rule  on 
this  subject.  Unquestionably  such  eri- 
dcnoe  ongtit  to  be  rcceivc<l  with  great 
caution:'*  United  States  y.  Reid,  12 
How.  361  ;  since  which  no  ruling  seems 
to  haye  been  made  in  the  Supreme 
Court  upon  the  practice.  In  Ladd  y. 
WilMon,  13  Cranch  Cir.  Ct.  305,  and 
Cline  y.  Dioy,  1  Or.  90,  the  affidayits 
were  refused,  however. 

In  Ohio  jurors*  affidavits  have  been 
held  adnMSSible  to  a  limited  extent  in 
exceptional  cases,  *'  where  life  or  even 
liberty  is  threatened  bv  misconduct  of 
the  jury  :"  Fairer  v.  StcUe,  2  Warden's 
Ohio  Ecp.  54. 

The  practice  of  admitting  them  in 
Tennessee  first  received  sanction  in  a 
capital  case  {Oraw/ard  v.  State ,  2  Ycr. 
60),  in  which  it  is  probable  the  bias  of 
the  court  was  not  a  little  in  fuvorem  vitfCy 
though  the  case  received  elaborate  inves- 
tigation, an'd  was  evidently  well  con- 
ttidcred.  Indeed,  in  the  next  case 
iBonby  v.  State,  4  Hun  111),  the  court 
sav  the  case  of  Crawford  was  examined 
with  much  care,  and  as  evidence  of  the 
wisdom  of  their  decision,  take  manifest 
pleasure  in  saying  that  on  the  second 
trial  Crawford  was  ac(]uitted  :  Id.  116. 
In  Boob f  9  Case  the  new  trial,  though 
refused  on  the  ground  that  a  juror  had 
liet  on  the  verdict,  was  granted  on  the 
ground  that  a  juror's  affidavit  disclosed 
that  the  verdict  had  resulted  from  state- 
ments made  by  a  juror  to  the  prejudice 
of  the  prisoner  afler  the  juiy  had  retired  ; 
and  the  court  places  much  stress  upon 
the  idea  that  this  misconduct  was  in  pal- 
pable yioUtion  of  the  constitutional  pro- 
vision, "  that  in  all  criminal  prosecutions 
the  accused  hath  a  right  •  «  «  to  meet 
the  witnesses  face  to  face."    Crawford* s 

YOL.  XXX.— 94 


Case  was  decided  in  1821  and  Dooby^s 
in  1833 ;  and,  tlieueeforward,  so  far  as 
the  reports  show,  though  the  practice  of 
admitting  juror*>  affidavits  was  uniform, 
it  was  allowed  only  in  criminal  cases, 
till  1872,  when  the  court,  in  Wade  v. 
Ordway^  1  Baxter  229,  on  elaborate 
consideration,  extended  it  to  civil  cases  ; 
and  ever  since  the  affidavits  of  jurors 
have  been  held  admissible  to  impeach 
their  own  verdicts,  though,  as  the  courts 
say,  "  they  are  to  be  received  with  great 
caution,"  because  they  tend  to  defeat 
solemn  public  acts,  open  a  door  to  tam- 
per with  jurors  after  verdict,  and  permit 
a  dissatisfied  juror  to  destroy  a  verdict 
after  he  had  once  under  oath  assented  to 
it.  And  in  fisk  v.  Cantrell,  2  Hcisk. 
578,  NiCHOLSOH,  C.  J.,  remarks  :  *'  It 
is  time  that  circuit  judges  had  ceased  to 
allow  the  affidavits  of  jurors,  as  to  the 
grounds  of  their  verdicts,  to  be  read  on 
motions  for  new  trials,  untess  in  extraor- 
dinary cases.''* 

In  Mann  v.  State,  3  Hend  374,  it  is 
said  that,  *'thc  circuit  judges  should 
cause  the  impeaching  witnes«ies  to  be 
thoroughly  examined  in  open  coun, 
instead  of  acting  upon  their  prepared 
affidavits,  tliough  sworn  to  in  open 
court.  This  would  be  the  l)est  and 
safest  practice  to  avoid  imposition." 
This  remark  was  made  in  regard  to 
an  attempted  impeachment  of  jurors 
projjter  affectum^  but  seems  equally  ap- 
plicable to  u  case  whore  the  impeach- 
ment is  for  misconduct  during  trial. 
The  singularity  of  the  principal  case 
consists  in  the  fact  that  the  verdict  was 
set  aside  tcithout  the  affidavit  or  testimony 
of  the  jurors,  upon  the  ei  paiie  affidavit 
of  the  plaintiff  to  a  hearsay  statement  of 
what  occurred  in  the  jury  room,  which 
could  probably  have  been  proven  only  by 
the  jurors.  Defendant  failed  to  produce 
and  the  court  declined  to  call  the  jurors 
to  contradict  the  hearsay  charge  of  mis- 
conduct, and  thereupon  the  affidavit  was 
taken  for  confessed  and  the  new  trial 
awarded. 
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In  Drummond  v.  Lesiie,  5  Blatchf. 
453,  a  new  trial  was  refused  which  was 
soaght  on  the  affidavit  of  Uiird  pertons 
as  to  what  jorors  bad  said  impeaching 
their  verdict.  And  in  Heath  v.  Con- 
way,  1  Bibb  398,  a  motion  for  process 
to  bring  in  jarorF,  to  testify  of  miscon- 
duct alleged  against  the  jury,  was  denied. 
Judge  Bibb  remarking:  **The  court 
should  be  very  cautious  in  collecting  a 
jury  after  they  arc  dismissed  from  their 
oaths,  with  intent  to  set  aside  their  ver- 
dict, for  '  no  one  knows  whom  they  meet 
on  the  way.* ''  The  power  to  recall 
them  seems  to  be  admitted,  but  on 
account  of  public  policy  it  was  refused. 

Similar  rulings  were  made  in  Hd- 
lingswortk  v.  Duane,  Wall.  Cir.  Ct.  147, 
and  Holmead  v.  Corcoran^  8  Cranch 
Cir.  Ct.  119.  But  in  Howard  v.  Co66, 
3  Day  309,  the  court  declared  that 
neither  a  juror  nor  the  officer  of  the 
jury  could  be  compelled  to  testify  as  to 
alleged  misoonduct  of  the  jury  in  separa- 
ting without  leave  of  court  before  re- 
turning a  verdict. 

The  only  previous  Tennessee  case  on 
this  subject  leaves  this  question  open.  In 
Stone  T.  SlcUt^  4  Hun  87,  the  prisoner 
bad  exhibited  affidavits  of  third  parties  as 
to  misconduct  of  the  jury,  and  moved  for 
compulsory  process  to  bring  in  the  jurors 
to  testify  in  regard  to  it.  On  argument 
the  motion  was  overruled  ;  but  the  court 
licnrd  statements  made  by  the  jurors  vol- 
untarily. This  action  of  the  circuit  judge 
was  neither  criticised  nor  affirmed  ;  l>ui 
i»^  was  obsevved  by  TuRti:Y,  J.,  that  '*if 
beai-say  evidence  of  misconduct  in  jurors 
might  be  received  to  set  aside  a  verdict, 
verdicts  would,  indeed,  be  worth  but  lit- 
tle ;"  and  "  a  new  trial  never  has  been, 
and  it  may  safely  be  predicted  never  will 
be,  granted  upon  the  reported  observa- 


tions of  jurors  as  to  their  conduct  during 
the  trial."     That  was  in  1843. 

The  decision  that  **  it  was  in  the  le- 
gitimate power  of  the  court  to  compel 
the  attendance  and  deposition  of  cu-fa 
juror''  seems  peculiar  and  in  conflict 
with  the  current  of  decision  in  other 
states,  but  is  probably  the  natural  and 
necessary  rcsolt  of  the  pecoUar  state  of 
the  law  in  Tennessee  as  to  the  admissi- 
bility of  jnrors'  affidavits  or  testimony  in 
impeachment  of  their  own  verdicts. 

In  other  states,  applications  to  compel 
jurors  to  give  evidence  to  impeach  their 
verdicts  have  been  denied,  because  such 
evidence  is  not  admissible.  Yet  if  rhc 
fact  of  misconduct  by  the  jury  is  satis- 
factorily shown  by  competent  evidence, 
a  new  trial  results.  In  this  state  the 
evidence  of  the  juror  is  admissible  tu 
show  the  misconduct ;  and  therefore  the 
courts  will  aid  the  complaining  pany 
by  process,  if  necessary,  to  procure  this 
competent  evidence  as  well  as  any  other 
that  will  assist  in  the  administratiun  of 
justice. 

The  Code  of  Tcnnepsoe  proviiles,  >e\-t. 
3167,  that  **if  tlie  judgment  r»r  deerrc 
of  the  inferior  court  be  reversed,  the  a|>- 
pellate  court  shall  give  such  juiluinent  or 
make  such  decree  as  sliould  have  lieeu 
rendered  in  the  inferior  court :""  and, 
sect.  3170,  that  '*  the  court  shall  al«o,  io 
all  cases  where,  in  it<  opiniun,  rnuipKtc 
justice  cannot  he  iuid  by  reason  of  Minic 
defect  in  the  record  •  *  *  remand  tlic 
cause  to  the  court  liolow  fur  further  pro- 
ceedings, with  proper  ilirections  to  effect- 
uate the  objects  of  tlic  onler,  and  upi»n 
such  terms  as  may  lie  deemed  riglit." 
Why  was  tliis  case  not  remanded  with 
directions  to  the  circuit  judge  to  hear  the 
evidence  of  the  jurors,  before  acting  on 
the  motion  for  a  new  trial  f 

H.  H.  Ingexsoll. 
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supreme  court  of  the  united  states.^ 

supreme  court  of  arkansas.' 

supreme  court  of  iowa.' 

court  of  errors  and  appeals  of  maryland.* 

supreme  court  of  tennessee.* 

Action 

InMurance — Party  to  whom  Lo$i  Payable — Right  to  Sue  in  otcn  Name. 
— An  insurance  policy  issued  to  Coates  &  Bro.  contained  the  clause, 
''  loss,  if  any,  payable  to  the  Savings  Bank  of  Baltimore,  mortgagee." 
llehi^  that  C.  k  Bro ,  with  the  express  written  consent  of  the  Savings 
Bank  of  Baltimore,  could,  in  case  of  loss,  bring  an  action  on  the  policy, 
in  their  own  names  :   Cbate9  v.  The  Pennsylvania  Fire  Ins.  Co,,  58  Md. 

Admiralty. 

Jnrisiliction —  Tort — Injury  /o  Consignee  boarding  Vessel  at  Wharf- — 
Negligent  Stowage. — The  jurisdiction  of  courts  of  admiralty  extends  to 
a  suit  against  the  owners  of  a  vessel  by  one  who.  expecting  a  consign- 
ment of  goods  by  the  vessel,  and  in  accordance  with  a  general  custom, 
went  aboard  of  her  upon  her  arrival  at  the  wharf,  and,  while  proceeding 
to  the  office,  was  injured  by  the  fall  of  bales  negligently  stowed  :  Leath- 
ers v.  Blessing,  S.  C.  U.  8.,  Oct.  Term  1881. 

Act  of  Feb.  16//*  1875 — Constitutionality  of — Limitation  of  Appeal 
to  Question  of  Law — Refusal  to  fiml  certain  Facts — Bill  of  Exceptions. 
— The  Act  of  Congress  of  Feb  IGth  1875,  confining  the  appellate  juris- 
diction of  the  Siiprunic  Court  in  admiralty  to  questions  of  law  arising 
on  the  record,  is  constitutional  :  Duncan  v.  Steamship  Francis  Wright, 
S.  C.  I  J.  S.,  Oct.  lerm  1881. 

If-  the  court  below  refuses  to  make  a  finding  as  to  a  material  fact,  or 
finds  a  fact  which  is  not  supported  by  any  evidence  whatever,  the  ruling 
may  be  brou<;ht  up  for  review  by  bill  of  exceptions,  but  this  rule  does 
not  apply  to  mere  incidental  facts  which  only  amount  to  evidence  bear- 
ing upon  the  ultimate  facts  of  the  case:  Id, 

Where  the  ground  of  the  appeal  is  the  refusal  to  find  a  certain  fact, 
it  should  appear  that  appellants  called  the  attention  of  the  court  to  the 
fact  as  a  material  one  in  the  cause  and  to  the  testimony  which  conclu- 
sively proved  it,  and  such  testimony  should  be  contained  in  the  bill  of 
exceptions.  And  so  if  the  exception  is  as  to  facts  that  are  found,  it 
should  be  stated  that  it  was  because  there  was  no  evidence  to  sustain 

'  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term  1881.     Tlie  coscm  will  probably  appear  in  15  Otto. 

'  From  B.  I>.  Turner,  £si|.,  Reporter  ;  to  appear  in  38  Arkansas  Reports. 

'  From  Hon.  John  S.  RunneUs,  Reporter  ;  to  appear  in  57  Iowa  Reports. 

^  From  J.  Shaaflf  8tockett,  Esq.,  Reporter ;  to  appear  in  58  Maryland  Reports. 

*  From  Hon.  Benjamin  J.  Lea,  Reporter.  The  cases  will  probably  appear  in  8  of 
9  Lea. 


748  ABSTRACTS  OF  RECENT  DECISIONS. 

them,  and  thcD  so  much  of  the  testiuiooj  ss  is  Decessary  to  estaolid 
this  ground  of  complaiat  should  be  incorporated  in  the  bill  of  exeep- 
tiona:  Jd, 

Aqent.     See  BUh  and  N0U9. 
Bankbuptct.     See  Debtor  and  Creditor. 

Bill  op  Exceptions.    See  Admiralty. 

Statement  of  Charge. — The  bill  of  exceptions  should  not  set  forth  the 
charge  of  the  court  in  full.  Only  such  parts  should  be  given  as  will 
point  the  exceptions  ;  all  else  is  unnecessary  and  produces  only  inconve- 
nience. The  judges  of  the  court  below  should  withhold  their  signa- 
tures to  the  bill  until  it  is  freed  from  all  matter  not  essential  to  explain 
and  poiDt  the  exceptions  :  United  States  v.  Bitidskcpf,  S.  C.  U.  S.,  Oct. 
Term  1881. 

Bills  and  Notes. 

Signing — Fraud — Negligence — Agent, — What  constitutes  reasonable 
care  and  diligence  in  the  execution  of  an  instrument  is  ordinarily  a 
question  of  fact  for  the  jury.  Where  a  party  trusts  to  the  agent  of  the 
payee  to  read  a  note  correctly,  without  calling  upon  a  member  of  his 
family  to  read  it  for  him  before  signing,  it  is  not,  as  a  matter  of  law, 
negligence:  Hopkins  v.  Hawkege  Ins.  Co.j  57  Iowa. 

The  fraudulent  acts  of  an  agent,  committed  in  the  direct  line  of  his 
employment,  will  render  the  principal  liable  :  Id. 

It  is  competent  to  show  by  parol,  that  because  of  the  fraud  of  a  party 
to  an  instrument,  it  does  not  express  the  real  agreement :  Id. 

Want  of  Consideration — Evidence. — As  between  the  immediate  par- 
ties to  a  negotiable  promissory  note,  while  the  note  itself  is  prima  facie 
evidence  of  the  considcrution.  the  question  of  consideration  is  always 
open;  and  it  is  competent  to  the  defendant  to  sliow.  by  paml.  that  tiierc 
was  no  sufficient  consideration,  or  that  the  consideration  had  failed,  or 
that  the  paper  had  been  given  for  accommodation  merely  :  IngtrsoUj. 
Martin,  58  Md.  f 

Chaeity. 

Uncertain  dcin'gnntion  of  Beneficiaries — Next  of  Kin. — The  residuary 
clause  of  a  will,  provided  as  follows :  *'  Whatever  balance,  if  any.  shall 
remain  after  pa^'ment  of  my  debts  and  all  neces'sary  expenses,  1  direct 
my  executor  to  divide  proportioDuliy  between  benevolent  associations  of 
this  city,  for  the  benefit  of  white  and  colored  children.''  On  a  bill  filed 
by  the  executor  to  obtain  a  judicial  construction  of  said  clause,  it  was 
held :  1st.  That  said  clause  was  void ;  first,  because  the  benevolent  asso- 
ciations to  which  the  testator  referred,  were  not  named  or  designated  in 
the  will ;  and  second,  because  the  beneficiaries  for  whose  use  the  gift 
was  intended,  were  undefined  and  uncertain.  2d.  That  the  next  of  kin 
of  the  testator  were  entitled  to  the  fund  :  The  Henry  Watson  ChUdren^s 
Aid  Society  v.  Johnston,  58  Md. 

Common  Carrier. 

Railroad — LiahUity  for  Baggage — Check  to  Point  beyond  its  otni 
Line. — A  carrier  contracting,  without  any  limitation  of  responsibility,  to 
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carry  tbe  bap^gageora  pasnetigur,  and  giving  a  dieck  therefur,  to  a  given 
puiut  beyond  thi.-  tcru.inus  of  the  currier'*  line,  bccooies  liublc  liir  tbe 
carriage  of  such  baggage  to  the  point  lu  which  it  is  checlccd,  iiotwith- 
alanding  that  its  nwner  Diay  purchase  and  travel  upon  a  cuupiiu  ticket: 
LonUoUU  and  NMhuUU  Raitro-ul  Co.  V-  Weaver,  8  or  9  L«a. 

Plaintiff  bought  tickets  from  the  defendant  railroad  for  tranF partition 
fur  herself  and  family  fVoni  Memphie  to  San  FrunoiBCo,  each  ticket  hav- 
ing; separate  coupon*  for  eacii  carrier  over  whose  road  the  ruuie  lay. 
Defendant  gare  plaiotiff  a  check  for  the  carriage  of  her  bairgn^c  lo 
Omaha,  a  point  beyond  itsown  line.  The  bafigage  was  lost  before  reach' 
ing  Omaha,  but  after  leaving  defendant's  llae.  SelJ,  that  defendant 
was  liable  for  the  loaa  :  JU. 

Constitutional  Law.  See  Admirahi/. 
Contract. 
Coiuiiieralion — Releate — SulMeqimit  I'ronn'ie. — 11' a  deblorby  faying 
part  of  his  admitted  debt,  obtains  from  his  creditor  an  ugrcenient  In 
relea:ie  the  residue,  such  an  agreement  is  nudum  pactum,  and  therefore 
inoperative.  But  a  release  under  soal  ioipuris  consideration,  and  aurh 
a  release  is  a  sufficient  diseha^  without  unything  more:  Jnycmoll  v. 
Marl!,,,  S8  Md. 

A  promise  to  pay  a  debt,  after  it  haa  been  volootarily  released  by  the 
creditor,  is  not  supported  by  a  suffieient  legal  coDiidetation  to  make  it 
binding:  Id. 

Vhirg-ifor  me  aj  Railroad —  f.'ie  of  Road  while  re/utiny  to  pay  Price 
—  QiianlHiH   Valebant. — A.,  who  was  tbe    proprietor   of  a   railroad,  in- 
ricd  B.,  who  had  been  previously  using  it,  that  f 


<|aciiily  shipped  over  it,  he  would  charge  9'2  each;  B.  immediately 
replied  that  ue  would  not  pay  lliat  amount,  and  continued  to  use  the  road. 
n  bill  filed  by  A.,  seeking  to  collect  from  B  S2  for  c: 


hfl'l.  that  he  could  only  recover  the  reasonable  value  of  the  uae  of  the 
road  :    CiirtU  v.  Gien,  8  or  9  Lea. 

CORPORATIOK. 

AiteU  1  Ti-rn  Fund  for  C-edUors— Purchase  hy  i>,V^rfor.— The  assets 
of  an  inmrporated  company  are  a  trust  fund  for  the  payment  of  its 
Jcbls,  and  may  be  followed  into  the  hands  of  any  person  acquiring  them 
with  notice  of  the  trust,  k  director  of  the  company  is  conclusively 
presumed  to  know  its  pecuniary  rondition,  and  his  purchase  of  the  assets 
will  not  be  bona  fide,  and  without  notice  of  the  trust:  Jonet  v.  Ark. 
Mech.  and  Agl.  Co.,  38  Ark. 

The  purchase  of  the  assets  of  an  incorporated  company  by  a  direc- 
tor of  the  company,  is  not  void,  but  only  voidable  at  tbe  instance  of  a 
party  in  interest :  Id. 

Cost.     See  Truttet. 

Damaoes,     See  Equity. 

Debtor  and  Creditor.     See  Partnership. 

Fraud»kiit  Conveyancet,  when  impeachable  by  Sulnequent  Creditort. 

— A  voluntary  conveyance  may  be  impeached  by  a  snlwequent  creditor 
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on  the  groand  that  it  was  made  in  fraud  of  existing  creditors ;  but  to 
do  so,  he  must  show  either  that  actual  fraud  was  intend ed,  or  that  there 
were  debts  still,  unpaid  which  the  grantor  owed  at  the  time  of  making 
it:  Ton4^  v.  MeGehee,  3d  Ark. 

Fraud  will  not  be  inferred  from  an  act  which  does  not  necessarily 
import  it.  It  is  never  presumed,  and  circumstances  of  mere  suspicion, 
leading  to  no  certain  resnlts,  are  not  sufficient  proof  of  it:  Id. 

IVaudulent  Conveyance — Intent  to  avoid  Claim /or  Tort. — To  render 
a  conveyance  invalid,  as  between  a  fraudulent  grantor  and  his  grantee, 
it  is  not  necessary  that  the  fraudulent  intent,  or  knowledge,  should  be 
traced  to  the  grantee  :    Weir  v.  Day.  67  Iowa. 

A  person  having  a  claim  for  a  tort  is  a  creditor,  and  where  the  con- 
veyance was  made  with  the  intent  in  part  to  evade  fines  and  judgments 
which  might  be  obtained  for  torts,  it  renders  the  conveyance  wholly 
fraudulent:  Id. 

Mortgage  to  Creditor  to  DefroMd  other  Creditors. — A  mortgage 
executed  by  an  insolvent  mortgagor  and  covering  his  entire  estate,  to  a 
creditor  who  knows  of  his  insolvency  and  who  for  the  purpose  of  giving 
him  a  fictitious  credit,  conceals  the  mortgage  atid  withholds  it  from  the 
record  and  represents  the  mortgagor  as  having  a  large  estate  and 
unlimited  credit,  by  which  means  the  latter  is  enabled  to  contract  other 
debts  which  he  cannot  pay,  is  void  at  common  law :  Blennerkasset  v. 
Sherman,  S.  C.  U.  S  ,  Oct.  Term  1881. 

Such  mortgage  is  void  under  the  Bankrupt  Act  althongh  executed 
more  than  two  months  before  the  filing  of  the  petition  :  Id. 

Decedents*  £states. 

Insolvent  Estate — Liability  of  Land — Inprovenients  by  Heirs. — An 
executrix,  who  was  authorized  by  the  will  to  convey  portions  of  the 
realty  to  the  female  heirs  upon  their  mnrriage,  conveyed  a  lot  to 
N.,  whose  husband,  believing  the  estate  solvent,  erected  valuable  im- 
provements thereon ;  the  estate  subsequently  became  insolvent.  Held, 
that  the  husband,  upon  paying  what  would  be  the  present  value  of  the 
lot  without  the  improvements,  could  hold  the  lot :  Gillespie  v.  Murphy, 
8  or  9  Lea. 

Deed. 

Consideration — Support  of  Parents — Failvre  of — A  conveyance  made 
upon  the  consideration  of  support  of  parents  will  be  set  aside  when 
the  evidence  shows  an  abandonment  by  all  the  parties,  of  the  contract 
of  support :  Jewell  v.  Reddington.  57  Iowa. 

Descent. 

Illegitimate  Children —  Transmission  of  Inheritance — Change  of  Laws 
of  Descent. — Children  of  the  same  mother,  whether  legitimate  or  ille- 
gitimate, may  transmit  an  inheritance  to  any  and  all  collateral .  rela- 
tions on  the  mother's  side  who  are  of  her  blood  :  Gregley  v.  Jacksonj 
38  Ark. 

Ijaws  of  inheritance  rest  in  public  policy ;  and  during  the  life  of  the 
person  owning  the  property,  may  be  changed  at  will,  without  any  viola- 
tion of  contractual  or  vested  rights.  No  one  has  a  vested  right  to  be 
the  future  heir  of  one  living  :  Id. 
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Duress. 

Deed  by  Mar r ltd  Woman — Evidence. — To  set  aside  a  deed  made  by 
a  married  woman,  on  the  ground  of  duress  or  undue  influence,  where 
it  appears  from  the  proof  that  she  was  a  lady  of  good  intelligence  and 
capacity,  in  full  possession  of  her  nicutal  faculties,  and  the  deed  shows 
upon  its  face  that  she  appeared  with  her  husband  before  a  justice  of  the 
peace,  and  solemnly  acknowledged  it  to  be  her  act,  requires  the  cleare«it 
and  most  satisfactory  evidence  :  Linnenkemper  v.  Kempton,  58  Md. 

Equity.     See  Hnsband  and  Wife. 

Injunction — Taking  of  Bond — Jnri$diction  of  Court  over  Question  of 
Damages — United  States  Courts — Appeal. — Where  in  an  equity  cause 
an  injunction  has  been  granted  and  an  injunction  bond  required,  the 
court  has.  on  the  final  disposition  of  the  cause,  power  to  make  a  decree 
granting  or  denying  damages  on  account  of  such  injunction  :  Russdi  v. 
Farley,  S.  C.  U.  S.,  Oct.  Term  1881. 

Such  power  is  an  inherent  one  not  depending  od  any  provision  in  the 
bond,  nor  on  express  law  or  rule  of  court,  and  it  may  be  exercised  by  a 
circuit  court  of  the  United  States  into  which  the  suit  had  been  removed, 
although  the  state  court  from  which  it  was  removed  could  not,  under 
the  state  statutes,  have  determined  the  question  of  damage:  Id. 

Semble.  The  court  may  also  assess  the  amount  of  the  damages 
without  requiring  an  action  of  law  upon  the  bond  :  Id. 

The  decision  of  the  court  on  the  questi^  of  damages  approaches  so 
near  to  an  exercise  of  discretion  that  it  would  require  a  very  clear  case 
to  induce  the  appellate  court  to  reverse :  Id. 

(}iuse  Cognisable  at  Law — Failure  of  Ground  of  Equitable  Relief — 
Where  a  cause  of  action  co<;nisable  at  law  is  entertained  in  equity  on 
the  irround  of  some  equitable  relief  sou<^ht  by  the  bill,  which  it  turns 
out  cannot,  for  defect  of  proof  or  other  reason,  be  granted,  the  court 
is  without  jurisdiction  to  proceed  further,  and  should  di.smiss  the  bill 
and  remit  the  cause  to  a  court  of  law  :  Mitchell  v.  Dowell,  S.  C  U.  S., 
Oct.  Term  1881. 

Errors  and  Appeals.    Sec  Bill  of  Exceptions. 

Evidence.     See  Bills  and  Notes. 

Execution. 

Levy — ffow  Made. — To  make  a  legal,  valid  levy  upon  personal  pro- 
perty, the  officer  must  do  such  acts  as  that,  but  for  the  protection  of  the 
writ,  he  would  be  liable  in  trespass.  A  levy  under  which  the  officer 
does  not  have  actual  control  of  the  personal  property  levied  upon,  with 
power  of  removal,  is  invalid :  Rix  v.  Silknitter^  57  Iowa. 

Executors  and  Administrators. 

Power  of  Sale — Does  not  Include  Power  to  Mortgage — Renewal  of 
Decedents*  Notes — Personal  Liability  of  Executrix — Subrogation. — 
An  executrix  has  no  authority,  unless  it  is  expressly  or  impliedly  con- 
ferred by  the  will,  to  mortgage  real  assets  of  the  estate  for  money  bor- 
rowed by  her  for  the  purpose  of  paying  debts  of  the  estate ;  and  the 
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fact  tliac  sne  is  aathorised  by  the  will  to  sell  realty  for  reinrestmeDt 
or  diftribution,  will  not  implied ly  empower  her  to  borrow  moDey  and 
mortgage  realty  therefor  :   GWetpie  v.  Murphy,  8  or  9  Lea. 

Ad  executrix  cannot  borrow  money  and  charge  her  estate  for  its 
repayment,  and  persons  lending  her  money  for  use  in  payment  of  the 
debts  of  the  estate,  do  not  thereby  become  creditors  of  the  estate  but 
personal  creditors  of  the  executrix,  who  may  limit  her  personal  lia- 
bility by  agreeing  to  pay  only  out  of  the  assets  of  her  testator,  but 
she  cannot  thereby  charge  her  estate  :  Id. 

An  executrix  renewing  notes  of  her  testator  makes  them  her  personal 
obligations,  even  though  she  expressly  contracts  as  executrix :  Id. 

Persons  lending  money  to  an  executrix,  psyees  of  notes  renewed  by 
an  executrix,  and  mortgagees  for  sums  loaned  the  executrix,  cannot 
proTe  as  creditors  of  the  estate  under  an  administration  bill ;  but  the 
executrix  may  prove  as  creditor  to  the  extent  that  sums  so  borrowed 
by  her  have  been  used  in  satisfying  valid  charges  against  the  estate, 
and  such  creditors  niuy  by  cross-bill  be  substituted  to  her  rights,  and 
thus  become  general  creditors  of  the  estate  :  Id, 

Express  Company. 

l^rivUege  Tax — Railroad  doing  Expreu  Butineu. — A  foreign  rail- 
roftd  company  having  an  office  within  a  state,  and  which  carries  on  as 
part  of  its  ousiness  a  regular  *'  express  business,"  is  liable  to  pay  a 
privilege  tax  which  is  by  statute  required  to  be  paid  by  *'  all  express 
companies  doing  business  in  the  state  :"  Memphis  ds  Little  Eock  JRaff- 
road  V.  State,  8  or  9  Lea. 

Fraud. 

Miirepresentation^^Expre$9ion  of  Opiniow.— Whenever  property  of 
any  kind  depends  for  its  value  upon  contingencies  which  may  never 
occur  or  developments  which  may  never  be  made,  opinion  as  to  its 
value  must  necessarily  be  more  or  less  of  a  speculative  character,  and 
no  action  will  lie  for  its  expression,  however  fallacious  it  may  prove,  or 
whatever  the  injury  a  reliance  on  it  may  produce :  Gordon  ▼.  Butler, 
a,  C.  U.  S.,  Oct.  Term  1881. 

Semble.  For  opinions  upon  matters  capable  of  accurate  estimation  by 
application  of  mathematical  rules  or  scientific  principles,  such,  for 
example y  as  the  capacity  of  boilers  or  the  strength  of  materials,  the 
case  may  be  different.  So,  also,  for  opinions  of  parties  possessing 
special  learning  or  knowledge  upon  the  subjects  in  respect  to  which 
their  opinions  are  given,  as  of  a  mechanic  upon  the  working  of  a 
machine  he  has  seen  in  use,  or  of  a  lawyer  upon  the  title  of  property 
which  he  has  examined.  Opinions  upon  such  matters  are  capable  of 
approximating  to  the  truth,  and  for  a  false  statement  of  them  where 
deception  is  designed  and  injury  follows,  an  action  may  lie :  Id, 

HUSRAND  AND  WiFE. 

Alimonu — Bov)  Enforced — Jurisdiction  of  Chancery — Courts  of 
chancery  nave  jurisdiction  to  order  the  husband  to  pay  ad  interim  ali- 
mony to  his  wife  to  enable  her  to  prosecute  her  suit  for  divorce,  and  to 
enforce  it  by  all  or  any  of  the  means  by  which  courts  usually  compel 
obedience — whether  by  execution  or  other  orders,  or  by  proceedings  as 
for  contempt ;  and  if  he  be  the  plaintiff^  and  his  wife's  answer  a  cross- 
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oompUiDt,  his  complaint  may  be  dismissed  for  disobedience  to  the 
order,  and  the  cross-compUint  prosecuted  to  final  decree.  An  appeal 
from  an  order  for  ad  interim  alimony  may  be  taken  immediately  :  Ois- 
ted  ▼.  (iuteei,  38  Ark. 

Alimony  ahoald  not  be  declared  a  lien  upon  the  husband's  lands. 
Its  payment  may  be  seenred  by  sequestration  or  by  exacting  securities 
from  him :  Jd, 

iHJUHcnoN.    See  Epn^. 

Insubahce.    See  Actum. 

Judicial  Sale. 

Qtvenants  of  Warranty — Bi§^ht  of  I^rchater  to  Benefit  of, — A  ooye- 
nant  of  warranty  runs  with  the  land  and  enures  to  the  benefit  of  a  pur- 
chaser at  a  judicial  sale.  One  who  buys  the  land  at  a  sale  in  a  Tender's 
suit,  to  enforce  his  lien,  may  sue  the  vendor  for  a  subsequent  eyiction, 
which  constitutes  a  breach  of  vendor's  warranty  to  his  Tendee: 
WiHioMu  ▼.  Berg,  8  or  9  Lea. 

Landlord  and  Tenant. 

Right  to  Crop  as  againtt  Mortgagee. — When  a  tenant  abandons  his 
crop  and  fails  to  perform  the  terms  of  his  lease,  the  landlord  may  gather, 
gin  and  bale  the  cotton  cultivated  by  him,  and  take  out  of  it  and  retain 
against  the  tenant's  mortgagee  of  the  crop  the  expenses  of  preserving 
it  from  waste  and  preparins  it  for  market,  as  well  as  the  rent :  Fry  t 
Ford,  38  Ark. 

Limitations,  Statute  or. 

FrawiuUnt  Conveyance — Right  of  Creditor — Joint  Friendly  Bm- 
eeuion. — ^The  Statute  of.  Limitations  in  favor  of  a  fraudulent  or  volun- 
tary grantee  begins  to  run  against  the  creditor  of  the  grantor  who  seeks 
to  enforce  his  debt  agninst  the  property  conveyed,  from  the  time  when 
such  creditor  has  a  ri^ht  of  action  to  test  the  validity  of  such  convey- 
ance :  Ranuey  v.  Quillen,  8  or  9  Lea. 

Adverse  possession  for  the  st-itutory  period  afier  the  creditor's  claim 
matured,  first  by  a  son  to  whom  the  debtor  had  conveyed,  then  by  the 
wife  of  the  debtor  to  whom  the  son  conveyed,  and  then  by  another 
son  to  whom  the  wife  had  conveyed,  is  sufficient  to  bar  the  creditor's 
right:  Id. 

In  cases  of  joint  friendly  occupation  of  land  the  benefit  of  such  pos- 
session enures  to  him  who  has  the  legal  title  :  Jd. 

Occupation  hy  hushand  and  wife,  where  the  legal  title  has  heen  cou- 
yeyed  to  the  wife  and  registered,  and  possession  is  held  openly  under 
such  deed,  enures  to  the  benefit  of  the  wife.  She  cannot  be  deprived 
of  the  benefit  of  the  Statute  of  Limitations  by  such  joint  possession,  nor 
is  she  required  to  live  apart  from  her  husband  in  order  to  hold  her 
land  :  Id. 

Master  and  Servant. 

Oomtraet  for  Partundar  Time — When^  entire — Actum  for  Part  Per- 

formanee. — When  a  contract  for  service  is  for  a  particular  time,  and  pay- 

meni  is  to  be  made,  either  expressly  or  by  implication  of  law,  at  the  end  of 

the  period,  and  the  servant  leaves  the  service  of  his  master  improperlji 

You  XXX.— 95 
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without  a  sulficieot  cause,  aud  without  his  consent,  before  the  expiia- 
doa  of  that  time,  he  can  recover  no  compensation  for  his  serrices, 
either  on  the  contract  or  on  a  quantum  meruit :  Hiibard  ▼.  Kirbg^  38 
Ark. 

Mortgage.  .    Bee  Landlord  and  Tenant ;  Surety. 

After  acquired  Title — Judgment  Lietis. — A  mortgage  of  lands  not 
owned  bj  the  mortgagor,  will  attach  and  become  a  lien  thereon,  there 
being  no  intervening  equities,  the  moment  the  mortgagor  acquirer  title 
to  the  land,  and  it  cannot  be  divested  by,  or  rendered  subordinate  to, 
the  lien  of  subsequent  judgments :  Rice  v.  Keito,  57  Iowa. 

Holders  of  judgment  liens,  not  made  parties  in  the  foreclosure  of  a 
superior  mortgage,  have  their  right  of  redemption,  but  cannot  acquire 
titles  under  execution  sales  that  will  defeat  the  mortgage  title :  Jd. 

Municipal  Corporation.    See  Negligence. 

Neoligengb.     See  Railroad. 

Municipal  Corporation — Divertion  of  Stream — Qmtribuforg  Negfi- 
gence. — In  an  action  against  a  city  to  recover  for  an  injury  to  a  building, 
alleged  to  have  been  caused  by  the  wrongful  and  negligent  obstruction 
of  the  natural  channel,  and  diversion  of  the  course  of  a  stream  by  the 
defendant,  the  failure  of  plaintiff  to  use  ordinary  diligence  and  effort  to 
prevent  damage,  and  to  incur  moderate  expense,  if  thereby  the  injury 
mieht  have  been  prevented,  would  constitute  contributory  negligence, 
and  entirely  bar  recovery ;  and  an  instruction  that  in  such  case  he  would 
still  be  entitled  to  recover  such  sum  as  would  have  prevented  the  injury 
if  it  had  been  expended,  was  erroneous :  Hoehl  v.  Otg  of  Muwcatine^ 
57  Iowa. 

Where  a  stream  meanders  through  a  city,  and  lots  and  streets  have 
been  platted  without  reference  to  it,  nor  bounded  by  it,  the  doctrine  of 
•riparian  proprietorship  is  not  applicable:  Id. 

Railroad— Burden  of  Proof, — An  action  in  the  name  of  the  state 
was  brought  against  a  railroad  company  to  recover  damages  for  a  death 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The 
deceased  was  found  under  the  cars  of  the  defendant  mortally  wounded. 

.  There  was  no  testimony  showing  in  what  manner  he  got  under  the  cars. 
Whether  he  was  attempting  to  get  on  them  while  in  motion,  or  fell  while 
attempting  to  cross  the  track,  was  not  explained  by  the  evidence.  The 
cars  were  on  a  siding,  and  going  at  the  rate  of  one  mile  an  hour.  Held, 
1.  That  the  jury  were  properly  instructed  that  *'  under  the  pleadings 
and  evidence  in  the  cause  the  plaintiff  was  not  entitled  to  recover."  2. 
That  the  burden  was  upon  the  plaintiff  in  the  first  instance  to  prove 
negligence  or  want  of  ordinary  care  on  the  part  of  defendant's  agents 
causing  the  accident :  State^  to  uie  of  MiUer,  v.  The  Baltimore  cntd 
Ohio  Railroad  Co.,  58  Md. 

The  place  where  the  accident  happened  was  not  at  a  street,  oi*  high- 
way, or  a  crossing-place.  The  defendant  was  entitled  to  a  clear  unob- 
structed track,  and  could  not  presume  that  any  one  would  intrude 

'  thereon.     There  was  no  evidence  that  the  deceased  had  any  rigbt  to  go 

•upon  the  track.  Beldj  that  even  assuming  that  there  was  some  evidence 

that  the  cars  had  no-brakeman  on  them  while  being  run  upon  the  aid- 
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iDg,  that  fact  would  be  no  ground  for  cbarging  the  defendant  with  cul- 
pable negligence :  Id. 

Partnership. 

Voluntary  Conveyance — Oonttruetive  Fratid-^Subuquent  Oredttors. — 
Where  a  member  of  a  partnership,  which  was  largely  indebted,  made  a 
voluntary  conveyance  of  all  his  individual  property,  but  without  any 
purpose  to  defraud  the  firm  creditors,  such  conveyance  would  he  con- 
structively fraudulent,  and  liable  to  be  avoided :  BarhytU  v.  Perry ^  57 
Iowa. 

Where  the  conveyance  was  voluntary,  and  included  all  of  the  indi- 
vidual property  of  one  member  of  a  partnership,  Which  was  largely 
indebted  at  the  time,  subsequent  creditors  whose  means  have  been  used 
to  pay  off  the  prior  indebtedness  will  be  subrogated  to  the  rights  of  the 
prior  creditors,  and  they  may  avoid  such  conveyance :  Id. 

Unauthorized  Suit  by  ont  Partner — Ratificnthn  by  Silence — lynor- 
ance  of  the  Law. — Where  a  suit  is  brought  in  the  name  of  a  firm  by 
one  partner,  without  the  knowledge  or  consent  of  his  copurtuers,  and 
the  latter  upon  learning  of  it  express  their  disapproval,  but  take  no 
steps  to  have  it  dismissed,  and  wait  until  a  decree  entered  by  the  lower 
court  in  their  favor  is  reversed  on  error  and  a  decree  entered  against 
them,  they  cannot  escape  responsibility  or  claim  relict'  against  the  exe- 
cution of  the  final  decree :  Harris  v.  Moiby^  Receiver,  8  or  9  Lea. 

In  such  case  it  makes  no  difference  that  their  acquiescence  was  in 
ignorance  of  the  law,  and  in  consequence  of  the  advice  of  counsel  that 
they  were  legally  bound  by  the  institution  of  the  suit :  Id. 

Railroad.     See  Express  Company. 

Negligence — Rate  of  Speed. — In  an  action  against  a  railroad  company 
for  the  killing  of  plaintiff^s  mules  by  a  train,  the  court  charged  that. if 
at  the  rate  of  speed  the  train  was  running  it  could  not  have  been  stopped 
within  the  distance  at  which  the  headlight  upon  the  locomotive  would 
discover  obstructions  upon  the  track,  and  the  jury  should  be  of  the 
opinion  from  these  facts  that  defendants  were  reckless  in  so  running 
the  train,  the  defendants  were  liable  notwithstanding  all  the  prescribed 
precautions  were  observed.  Held^  that  this  was  error,  as  the  fact  that 
the  train  could  not  be  stopped  within  the  distance  mentioned  was  not  the 
true  test  of  negligence,  although  it  might  be  evidence  to  be  considered 
with  all  the  other  circumstances :  Milam  v.  L,  dc  N.  Railroad  Cb.,  8 
or  tf  Lea. 

Sale. 

Warranty — Patent  Defects — Fraud. — Neither  warranties  nor  false 
representations  bind  the  maker,  regarding  things  patent  to  any  observer 
who  would  take  the  trouble  to  examine  the  article,  where  the  aggrieved 
party  has  the  opportunity  of  seeing  it.  But  where  one  of  the  parties 
declines  the  examination  on  the  grounds  of  his  want  of  experience  and 
judgment,  and  expressly  declares  that  he  confides  in  the  judgment  of 
the  other,  this  imposes  upon  the  other,  if  he  accepts  the  trust,  the  duty 
of  fair  representations,  even  as  to  matters  which  might  easily  have  been 
seen  by  one  well  acquainted  with  the  subject  of  the  negotiation ;  but 
even  then  he  is  bound  only  for  a  fair  exercise  of  his  judgment,  and  b  not 
liable  for  an  honest  mistake  :  Hanger  v.  Evins,  38  Ark. 


766  ABSTRACTS  OF  RECENT  DECISIONS. 

If  a  vendor,  experieaced  in  the  manufacture  and  use  of  an  article, 
knows  that  the  purchaser  is  without  experience  in  such  things,  and  thai 
theiiB  are  material  defects  in  it,  which  are  not  apparent  to  ordinary  ob- 
servation, and  he  deccitfullj  induces  the  purchaser  not  to  inquire  into 
its  condition,  he  is  guilty  of  a  fraud,  for  which  the  purchaser  may  re- 
cover: Id. 
.  If  a  vendor  knows  the  purposes  for  which  an  article  is  intended  by 
the  purchaser,  and  so  represents  to  him,  and  also  knowingly  and  fraud- 
ulently represents  that  he  knows  the  purchaser's  business,  and  that  the 
article  is  well  fitted  for  it,  and  the  purchaser  rely  on  such  representations 
in  making  the  purchase,  and  they  are  untrue,  it  is  a  fraud,  for  which  he 
may  recover :  Id, 

Warranty — Partieuiar  Fttrpose. — ^Where  a  known,  described  and  de- 
fined article  is  ordered,  even  of  a  manufacturer,  although  it  is  stated  to 
be  required  by  the  purchaser  for  a  particular  purpose,  still  if  the  known, 
described  and  defined  thing  be  actually  supplied,  there  is  no  implied 
warranty  that  it  shall  answer  the  particular  purpose  intended  by  the 
buyer.  In  such  case  the  buyer  takes  upon  himself  the  risk  of  its  effect- 
ing its  purpose :  Razin  v.  Conhy,  58  Md. 

This  doctrine  applies  to  sales  of  fertilixers  by  those  who  manufacture 
them:  Id. 

Specific  Performance. 

Decree  for  Part  only — Compensation  for  Residue — Mecuure  of. — 
Where  a  vendor  cannot  convey  all  the  lands  he  has  contracted  to,  the 
vendee  may  have  specific  performance  for  the  part  he  can  convey,  and 
as  an  incident  to  the  suit,  compensation  for  the  residue ;  but  courts  of 
equity  will  not  assume  jurisdiction  for  the  sole  purpose  of  awarding 
damages  for  a  breach  of  contract  to  convey,  where  the  vendee  knows  at 
the  institution  of  the  suit  that  the  vendor  cannot  convey :  Bonner  v. 
LUtle,  38  Ark. 

Where  a  vendee  of  land  by  title-bond  elects  to  take  under  the  con- 
tract the  part  which  the  vendor  can  convey,  and  compensation  for  the 
residue,  the  price  should  be  abated  in  the  same  proportion  to  the 
whole  amount,  as  the  value  of  the  whole  tract  is  diminished  by  the  defi- 
ciency: Id. 

Subrogation.     See  Executors;  Partnership. 

SURETT. 

Joint  Note —  Verbal  Relecue  of  one  Maker — Mortgages — Application 
of  Proceeds. — Where  two  persons  gave  their  joint  note  fer  borrowed 
money,  of  which,  by  an  agreement  known  to  the  lender,  each  was  to 
have  one-half,  it  was  not  a  case  of  suretyship,  but  each  was  a  principal 
for  the  whole  amount;  -and  a  verbal  agreement  of  the  lender  upon  pay- 
ment of  one-half  by  one  maker  to  look  to  the  other  for  the  balance  due 
on  the  note,  not  shown  to  have  been  based  upon  a  consideration,  was 
not  binding :  Small  v.  Older,  57  Iowa. 

Where  the  proceeds  of  mortgages  executed  to  secure  an  individual 
note  and  a  joint  note  were  not  sufficient  to  pay  both,  the  holder  of  the 
notes  was  under  no  obligation  to  apply  the  sum  realised  upon  both  notes, 
pro  rata,  but  might  apply  the  entire  sum  upon  the  individual  note  :  Id. 

Taxation.     See  Express  Company. 
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Trial. 

Diimusal  of  Action —  \Shen  allowed. — A  causo  in  DOt  finally  aiib* 
mitted  to  the  jury  until  they  arc  directed  to  enter  upon  the  contideratioii 
of  the  case,  and  where  a  party  offered  to  dismiss  his  case  before  the 
jury  were  instructed,  but  after  the  court  had  indicated  what  the 
instruction  would  be,  the  offer  should  have  been  allowed  and  the  cause 
dismissed  :  Mullen  t.  J^eck,  57  Iowa. 

Trust.     See  Charity. 

Sale  under  a  Power^^ Application  of  Furchaie-money^-^LtahiUfy  of 
Purchaser, — Where  trustees  under  a  will  have  power  to  sell,  in  their 
diiicretion,  and  re-invest  the  proceeds  on  the  same  trusts,  a  purchaser 
from  them  is  not  bound  to  sec  to  the  applicatioo  of  the  purchase- 
money  :  Van  Bokkelen  ▼.  Tinges,  58  Md. 

Trustee. 

Right  to  Appeal — Liability  far  Costs. — A  conventional  trustee  ap- 
pointed to  sell  property  and  distribute  the  proceeds  among  creditors  has 
the  right  to  an  appeal :  1st.  Whenever  his  commissions,  or  other  allow- 
ances as  trustee  are  affected  by  the  order  of  the  court  below ;  2dly.  In 
all  cases  where  the  trustee  is  interested  in  the  fund  to  be  distributed,  as 
a  creditor  ;  3dly.  In  any  case  where  the  question  of  the  increase  or 
diminution  of  the  whole  fund  in  his  hands  as  trustee  is  involved,  and 
which  increase  or  diminution  would  enure  to  the  benefit  or  loss  of  aU 
the  creditors :  Frey  v.  Shrewsbury  Satrings  Institution,  58  Md. 

But  where  the  question  is  a  contest  between  the  creditors  of  the 
debtor  among  themselves,  the  trustee  has  no  right  to  intervene,  and  it 
is  not  his  duty  to  prolong  the  litigation.  In  such  cases  the  creditors 
whose  rights  are  affected  are  the  proper  persons  to  appeal :  Id. 

Where,  however,  the  court  is  satisfied  the  trustee  in  appealing  acted 
in  good  faith,  and  in  discharge  of  what  he  supposed  to  be  his  duty,  the 
ooets  will  be  paid  out  of  the  fund  :  Id. 

Undue  Influence.     See  Duress, 

United  States  Courts.    See  Equity. 

Vendor  and  Vendee.    See  Fraud. 

Warranty.     See  Judicial  Sale;  Sale. 

Waters  and  Watercourses.    See  Negligence. 
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K.  Angkll  and  S.  Ames.  11th  ed.  8vo.,  pp.  908.  Boston  :  Little,  Brown  &  Co. 
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8vo.,  pp.  207.     Boston :  Little,  Brown  &  Co. 
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tiop  affecting  Foreigners,  Rights  of  Foreigners,  Commercial  Law,  Property, 
Real  and  Personal,  Sales,  Prescription,  Mortgages,  Insolvency,  Liens,  Rights 
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Jennison. — A  Treatise  on  the  Pleadings  and  Practice  of  the  Court  of 
Chancery,  being  a  condensed  statement  of  the  |i^neral  principles  of  Equity 
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Lauck. — Table  of  Cases  Argued  and  Adjudged  in  the  Supreme  Court 
of  the  United  States ;  2  Dallas  to  103  U.  S.  By  H.  J.  Lauck  and  H.  D. 
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Thomas  k  Co. 

Oliphant. — The  Law  of  Horses,  including  the  Law  of  Innkeepers, 
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RECEIVERS  FOR  COTENANTS. 

The  appointment  of  receivers  in  partition  suits  and  in  other 
actions  between  cotenants  is  an  exercise  of  jurisdiction  which  is 
of  much  importance  in  view  of  the  landed  and  moneyed  interests 
often  involved.  An  investigation  of  the  authorities  reveals  also 
that  there  are  many  elements  and  considerations  of  legal  conse- 
quence developed  by  the  cases  in  which  this  power  of  the  courts  is 
discussed. 

The  power  to  appoint  receivers  of  the  common  property  at  the 
instance  of  one  of  the  cotenants  has  been  characterized  as  an 
extraordinary  one,  which  the  court  should  not  exercise  except  in 
the  clearest  cases :  Low  v.  Holmes,  14  N.  J.  Eq,  148.  See  also 
Norway  v.  Rowe,  19  Ves.  159 ;  Scurrah  v.  Seurrahj  14  Jur. 
847  ;  Spratt  v.  Ahedme^  1  Jones  Ir.  Exc.  50.  Hence  we  find  it 
laid  down  that  the  court  will  not  grant  a  receiver  against  a  tenant 
in  common  in  possession,  at  the  suit  of  another  tenant  in  common, 
unless  in  cases  of  destructive  waste  or  gross  exclusion :  Kerr  on 
Receivers  106.  See  also  to  same  effect  Ex  parte  Billinghurtty 
Amb.  164 ;  Ex  parte  Radcliffe^  1  J.  &  W.  619.  So  in  the  case 
of  Verplank  et  als.  v.  Caines  et  ux,^  1  Johns.  Ch.  57,  Chancellor 
Kent  says  :  '^  The  exercise  of  this  power  (to  appoint  a  receiver) 
must  depend  upon  sound  discretion,  and  in  a  case  in  which  it  must 
appear  fit  and  reasonable  that  some  indifiierent  person,  under 
approved  security,  should  receive  and  distribute  the  issues  and 
profits,  for  the  greater  safety  of  all  parties  concerned. 
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.  Despite  these  restrictions  the  power  to  appoint  a  receiver  in  a 
partition  sait  has  been  recognised  and  enforced  in  England  from  an 
early  date.  In  JEvel}fn  v.  Evelyn,  2  Dickens  Ch.  Rep.  800,  a 
receiver  was  appointed  to  an  undivided  estate. 

So  in  Street  t.  Anderton.  4  Brown's  Ch.  Rep.  805,  the  lord 
chancellor  ordered  that  the  ooteoant,  who,  according  to  the  state- 
ment of  coansel  in  Arehdeaecn  ▼.  Bawes^  8  Anst  752,  had  taken 
more  than  his  share  of  the  profits,  should  give  security  to  account 
for  one-third  of  the  rents,  otherwise  the  order  to  go  for  a  receiver. 
So  also  Calvert  t.  Adam$y  2  Dick.  478.     It  has  been  remarked 
of  the  early  English  cases  that  there  is  no  indication  of  the  ground 
of  the  decisions :  Freeman  on  Cotenancy  and  Partition,  sect.  327. 
Bat  in  Milbank  v.  Revett^  2  Merivale  404,  it  was  held  that  the 
court  refuses  to  grant  a  receiver  of,  estates,  as  between  tenants  in 
common,  except  in  gross  cases  of  exclusive  possession.     See  also 
Brown's  Gh.  Rep.  85,  note.     Another  instance  ia  afforded  by 
Solmee  r.  Belly  2  Beav.  298,  where  a  receiver  was  appointed  at 
the  instauee  of  a  party  seeking  to  foreclose  a  mortgage  against 
both  cotenants,  one  of  whom  was  in  possession  of  the  whole  rents. 

B«t  there  are  more  recent  instances  of  such  appointments. 
Th«s  in  Bargrave  v.  Bargrave,  9  Beav.  549,  a  receiver  was  ap- 
pointed to  take  possession  of  a  moiety  of  an  estate,  claimed  by 
plaintiff  aa  tenant  in  common  with  the  defendant  who  was  in  pos- 
session of  the  whole.  The  contest  was  between  parties  claiming 
to  be  heirs;  the  plaintiff  being  an  infant  whose  legitimacy  was 
disputed. 

So  in  Sandford  v.  BaUard^  38  Beav.  401,  a  receiver  of  the 
whole  property  was  granted  at  the  hearing  as  between  tenants  in 
common,  there  being  evidence  that  the  defendant,  one  of  them, 
had  excluded  the  rest.  The  application  had  previously  been 
denied,  except  as  to  plaintiff's  moiety,  for  want  of  proof  of  such 
exclusion.     See  same  case,  80  Beav.  109. 

It  will  be  noted  that  in  several  of  the  cases  it  was  regarded  as 
indispensable  that  there  should  be  an  exclusion  of  the  cotenant : 
Sandford  v.  Ballard^  eupra;  Milbank  v.  Revettj  9upra.  Tet  it 
has  been  laid  down  that  even  in  such  cases  there  is  room  for  other 
remedies.  Thus  it  is  stated  that  it  was  doubtful  whether  a  court 
of  equity  would  appoint  a  receiver  even  in  the  case  of  an  exclu- 
sion of  one  tenant  in  common  by  another.  For  if  it  were  an 
exclusion  which  amounted  to  an  ouster  at  law,  the  party  complain- 
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ing  was  bound  to  amert  at  law  his  legal  title.  Agftin,  if  it  were 
not  such  an  exclusion,  a  court  of  equity  would  compel  the  tenant 
in  common  to  account  for  the  rent  to  his  companion,  but  would  not 
act  against  his  legal  right  to  possession,  for  the  reason  that  the 
party  complaining  might  at  law  relieve  himself  by  the  writ  of  par- 
tition :  Tyson  v.  Fairchmgk^  2  Sim.  k  Stn.  143,  per  Sir  John 
Lbach,  M.  R.  But  it  is  said  of  these  remarks  that  they  do  not 
iteem  to  be  borne  out  by  the  cases,  if  indeed  they  have  not  been 
misunderstood.  See  Searle  v.  Smales^  8  W.  B.  487 ;  Kerr  on 
Receivers  115. 

So  the  American  case  of  Low  v.  Holmes^  17  N.  J.  Eq.  148, 
though  not  atteinpiing  to  go  as  far  as  the  case  last  cited,  also  holds 
that  there  is  no  ground  for  the  appointment  of  a  receiver,  unless 
the  complainant  is  by  the  act  of  his  cotenant  excluded  from  the 
enjoyment  of  his  share  of  the  property. 

But  in  many  of  the  American  cases  more  liberal  views  of  the 
functions  of  courts  of  equitable  jurisdiction  prevail.  Thus  in 
the  case  of  Rutherford^  Receiver^  ^e.j  v.  Jones,  14  Oa.  521,  which 
was  a  bill  for  partition,  the  court  say :  ''  But  equity  can  do  more 
than  seems  to  be  imagined  by  those  who  have  instituted  this  pro- 
ceeding. It  can  not  only  direct  a  sale  of  some  of  the  lots  and  a 
partition  of  some  of  the  others,  in  whole  lots  or  in  parcels,  and 
decree  compensation  to  equalize  the  allotments,  but  it  ean  appoint 
a  receiver  to  rent  out  this  property,  the  whole  or  any  part  of  it, 
and  pay  over  the  profits  to  the  cotenants,  according  to  their 
respective  rights  and  interests.  Yea,  it  may  do  more  than  this ; 
it  can  order  any  one  or  more  of  these  twenty-five  lots  to  be  held 
and  enjoyed  for  a  certain  length  of  time  by  one  of  the  cotenants, 
and  then  by  the  other,  and  so  on  successively." 

This  question  of  the  equitable  control  over  such  appointments, 
recently  underwent  a  thorough  discussion  in  the  case  of  Ooodale  v. 
The  Fifteenth  District  Court  et  al.^  decided  by  the  Supreme  Court  • 
of  California,  Sept.  22d  1880,  and  now  reported  in  56  Cal.  26. 
In  the  state  in  which  the  controversy  arose,  the  Code  of  Civil  Pro- 
cedure provides  for  the  appointment  of  receivers  in  certain  specified 
instances  pertaining  to  mortgages,  partnerships,  judgments,  insol- 
vent corporations,  &c.  Finally  it  is  declared  that  receivers  may 
be  appointed  in  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity.  The  contest  as  to  the 
construction  of  this  last  provision  arose  in  this  wise :  a  suit  of 
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pi^rtition  was  brought  in  the  court  below,  and  an  interlocutory  de- 
cree entered  therein,  and  three  referees  were  appointed  to  make 
partition  of  the  lands  in  oontrorersy.  Subsequently  an  order  was 
made  appointing  a  receiver  with  power  to  take  possession  of  the 
lands  and  lease  them  in  parcels,  to  collect  the  rents,  issues  and 
profits  of  the  lands  pending  the  action,  and  therefrom  to  pay  the 
taxes  and  such  other  expenses  as  the  court  might  direct,  as  well  as 
to  exercise  the  powers  and  duties  of  receiver  in  like  cases.  This 
acti<m  of  the  court  below  was  reviewed  on  certiorari.  The  princi- 
pal opinion  notes  that  from  the  manner  in  which  the  case  came 
before  the  appellate  court,  the  question  involved  was  one  of  juris- 
diction only,  and  that  court  was  not  called  upon  to  inquire  into  the 
correctness  of  the  order  of  the  court  below.  Indeed  in  the  argu- 
ment of  the  petitioners  (it  was  pointed  out)  this  was  admitted,  and 
the  following  language  used :  ^^  We  do  not  ask  the  court  to  inquire 
into  the  sufficiency  of  the  proo6  upon  which  the  court  below 
founded  its  action,  nor  to  inquire  into  any  mistakes  of  law  or  fact 
which  the  court  may  have  possibly  fallen  into  in  the  course  of  its 
considerati<Hi  of  the  case  before  it,  but  whether  it  had  any  right  to 
consider  it  at  all,  whether  it  had  any  right  in  a  case  of  this  impres- 
sion to  reach  that  result  at  all."  In  other  words,  is  it  competent 
for  a  court  t^  any  particular  suit,  to  appoint  a  receiver  to  take  pos- 
session of  the  property,  ooUect  the  rents,  pay  the  taxes,  lease  the 
property,  &c.  It  very  clearly  appears  that  a  suit  in  partition  is  an 
equitable  proceeding,  because  it  is  not  competent  for  a  court  of  law 
to  carry  into  effect  the  various  and  complicated  provisions  of  the 
statute  on  the  subject. 

After  reviewing  the  authorities,  the  opinion  proceeds :  ^^  The  fore- 
going cases  show  that  it  is  competent  for  a  court  of  equity,  in  some 
cases,  to  grant  a  receiver  in  partition  suits,  and  we  can  readily  un- 
derstand why  such  a  power  should  be  vested  in  the  court.  Take, 
for  example,  the  case  of  a  mine  containing  precious  metals.  It  is 
in  the  possession  of  one  tenant  in  common  and  is  being  worked  by 
him  to  the  exclusion  of  the  other  cotenants.  He  is  insolvent  and 
unable  to  respond  in  damages.  Here  we  have  a  case  in  which  the 
value  of  the  property  is  being  rapidly  exhausted  by  an  irresponsible 
cotenant,  and  the  cotenants  out  of  possession  are  threatened  with 
an  entire  destruction  of  their  estate.  Would  it  not  be  eminently 
just  and  proper  for  the  court  in  which  a.  suit  was  pending  for  the 
partition  of  such  property  to  wrest  it  from  the  possession  of  the 
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tenant  holding  and  working  it,  and  to  put  it  into  the  bands  of  a 
receiver  ?  Or  suppose  the  estate  consisted  of  land,  the  only  value 
of  which  was  in  the  timber  upon  it,  and  the  tenant  in  possession 
was  cutting  down  and  disposing  of  such  timber  and  appropriating 
the  proceeds  to  his  own  use.  He  is  insolvent  too  and  unable  to 
respond  in  damages.  Would  it  not  be  within  the  jurisdiction  of  a 
court  of  equity  in  which  a  suit  for  the  partition  of  such  land  was 
pending,  to  appoint  a  receiver  to  take  possession  of  the  property 
and  hold  it  for  the  joint  benefit  of  all  parties  in  interest  ?  It  seems 
to  us  that  it  would.  It  is  sufficient  for  us  to  hold  that  there  are 
cases  of  this  impression  in  which  it  is  competent  for  the  court  to 
appoint  a  receiver." 

A  special  concurring  opinion  in  substance  adhered  to  the  opinion 
of  the  majority,  because  in  some  cases  of  partition  a  receiver  may 
be  appointed,  contrary  to  the  contention  of  the  petitioner,  and  it 
therefore  did  riot  appear  that  the  court  exceeded  its  jurisdiction. 
But  it  would  be  otherwise  if  it  had  been  made  manifest,  as  was 
claimed  to  be  the  fact,  that  there  were  several  persons  owning  the 
entire  estate  as  tenants  in  common,  all  acting  in  good  faith,  and  for 
the  common  interest,  and  a  receiver  had  been  appointed  to  take 
possession  of  the  land  as  against  them,  and  authority  had  been 
given  to  such  receiver  to  turn  out  of  possession  a  tenant  in  common 
who  had  properly  preserved  his  share  of  the  property  and  had  not 
done'or  suffered  any  act  inconsistent  with  the  rights  of  his  coten- 
ants.  There  was  also  a  dissenting  opinion  to  the  effect  that  by  the 
usages  of  courts  of  equity,  receivers  were  never  appointed  in  other 
than  equity  cases,  of  which  the  action  of  partition,  under  the  local 
statute,  was  not  one,  it  being  rather  a  special  proceeding.  The 
ground  was  further  taken  that  it  was  a  fallacy  to  hold  that  because 
courts  of  equity  did  appoint  receivers  in  some  cases  of  partition, 
therefore  the  jurisdiction  of  the  court  to  appoint  one  could  not  be 
questioned  in  this  instance  ;  for  the  statute  referred  to  cases,  not  to 
actions,  wherein  equity  usages  could  be  invoked,  and  no  such  ex- 
ceptional case  had  been  shown.  These  opinions,  though  based  on 
local  regulations,  have  been  presented  in  detail  because  they  so 
thoroughly  open  up  the  entire  field  of  controversy.  The  sugges- 
tion of  the  principal  opinion,  that  a  receiver  would  be  properly  ap- 
pointed in  cases  where  the  cotenant  working  the  mischief  is  insol- 
vent, is  sustained  in  the  case  of  Williams  et  al,  v.  Jenkin$,  11 
Ga.  595.     There  the  court  says,  ''  The  plaintiff  herein  insists  that 
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a  court  of  eqaity  will  not  interfere  and  appoint  a  receiver  at  the 
instance  of  one  tenant  in  common  against  another,  who  is  in  po&- 
Beaaion,  because  the  party  complaining  may  relieve  himself  at  law 
by  a  writ  of  partition.  This  position  is  evidently  taken  in  confor- 
mity with  the  views  advanced  in  Ty%(m  v.  Fairclaugh,  Mupra. 
Concede  that  the  complainant  in  this  case  might  have  a  writ  of 
partition  at  law  for  his  share  of  the  property,  what  adequate  rem- 
edy has  he  at  law  in  the  meantime  for  the  profits  of  the  mills,  while 
in  the  possession  of  the  defendants  who  are  insolvent  f  We  enter- 
tain no  doubt  that  a  court  of  equity  has  jurisdiction  to  appoint  a 
receiver  at  the  instance  of  one  tenant  in  common  against  his  co- 
tenants,  who  are  in  possession  of  undivided  valuable  property, 
receiving  the  whole  of  the  rents  and  profits,  and  excluding  their 
companion  from  the  receipt  of  any  portion  thereof,  when  such  ten- 
ants are  insolvent  See  to  same  effect  2  Wait's  Prac.  216.  So  in 
Ware  v.  Ware^  42  6a.  408,  the  appointment  of  a  receiver  was 
directed  against  an  insolvent  party  who  had  misappropriated  funds 
which  should  have  been  so  invested  as  to  secure  to  the  complainant 
an  undivided  interest  in  certain  lands. 

But  in  regard  to  the  disposal  of  rents,  it  is  not  always  made  a 
pre-requisite  that  the  cotenant  controlled  should  be  insolvent. 
When  in  an  action  for  partition  it  is  shown  that  a  portion  of  the 
property  cannot  be  rented,  in  consequence  of  the  refusal  of  one  of 
the  tenants  in  common  to  unite  with  the  others,  and  that  the  rents 
of  the  remaining  portions  cannot  be  collected  because  of  the  inter- 
ference of  such  cotenants,  a  receiver  may  be  appointed  to  preserve 
the  property  from  loss  pendente  lite :  Pignolet  v.  Bu$hej  28  How. 
Pr.  9. 

Again,  the  aid  of  a  receiver  is  sometimes  granted  in  action  for 
the  partition  of  real  estate  between  tenants  in  common,  when  it  is 
apparent  to  the  court  that  the  relief  is  necessary  to  protect  all  par- 
ties in  interest,  and  in  such  an  action,  when  the  defendants  not 
only  deny  the  plaintifTs  title,  but  have  endeavored  to  entangle  the 
whole  title,  and  not  disposed  to  account  for  the  rents  and  profits, 
equity  may  interfere  by  a  receiver  :  Duncan  v.  Campauj  15  Mich. 
414,  per  Campbbll,  J. ;  High  on  Receivers,  sect.  607. 

Another  instance  in  which  a  receiver  of  the  property  of  coten- 
ants is  appointed,  is  based  upon  the  analogy  of  partnership  cases. 
When  the  interest  which  the  parties  have  in  the  land  is  held  for  the 
purposes  of  trade,  and  their  relation  to  each  other  resembles  that 
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of  partners^  a  receiver  may  be  appointed,  though  *the  facts  would 
not  justify  that  action  if  the  parties  were  ordinary  tenants  in  com- 
mon. So  when  a  party  was  interested  in  unimproved  city  lots 
jointly  with  another  who  held  the  legal  title  and  died,  having  given 
his  executors  a  power  of  sale,  it  was  held  that  the  power  was  subject 
to  the  control  of  the  court  for  the  benefit  of  such  party,  and  a  re- 
ceiver may  be  appointed:  Marvin  v.  DrezeFi  JEx*r$f  18  P.  F. 
Smith  362. 

A  colliery  or  a  mine  is  in  the  nature  of  a  trade,  and  where  differ- 
ents  persons  have  interests  in  it,  it  is  to  be  regarded  as  a  partnership. 
Therefore,  when  there  are  several  shares,  as  each  partner  cannot 
employ  a  separate  m:ina<rcr  or  sot  of  workmen,  the  court  will  ap- 
point a  manager  or  receiver  for  them  all,  under  the  same  circum- 
stances which  would  justify  such  appointment  in  the  case  of  a 
regular  copartnership:  Freeman  on  Cotenancy  and  Partition, 
sect.  327,  citing  Jefferijn  v.  Smithy  1  Jacob  &  W.  298  ;  Fereday  v. 
Wightwiek,  1  Russ.  k  M.  46. 

Of  course  the  case  is  still  stronger  where  the  purchaser  of  a 
mining  claim  aX  judicial  sale  is  the  applicant  and  the  defendant  is 
the  judgment-debtor,  who  remains  in  possession  working  the  claim 
and  rapidly  exhausting  it,  and  is  insolvent.  The  working  of  the 
mines,  and  the  extraction  of  the  gold  therefrom,  is  something  more 
than  the  common  ordinary  use  of  real  estate  by  one  in  posses- 
sion, and  requires  more  than  the  ordinary  remedies  to  protect  the 
rights  of  the  purchaser:  Bill  v.  Taylor^  22  Cal.  193,  194.  See 
also  Roberts  v.  Eberhardty  Kay  159,  where  Lord  Hatherlby  ex- 
plains that  the  co*owncrship  or  partnership  mny  be  in  the  working 
or  in  the  land. 

As  in  the  case  of  tenants  in  common,  so  in  actions  between  joint 
tenants,  a  receiver  will  be  appointed,  as  a  matter  of  course,  when 
the  joint  property  is  in  danger  through  the  acts  of  one  or  more  of 
the  joint  tenants:  2  Wait*s  Pr.  216. 

In  case  some  of  the  tenants  in  common  are  infants,  a  receiver 
may  be  appointed,  with  directions  to  pay  such  as  are  of  age  their 
share  of  the  rents ;  and  if  one  of  the  infants  becomes  of  age  after 
the  appointment  of  a  receiver,  he  may  apply  for  the  payment  of 
his  share  to  himself:  Smith  v.  Syster^  4  Beav.  227;  Ramiden  v. 
Fairtharp,  1  N.  R.  389. 

It  will  be  perceived  on  a  consideration  of  the  authorities  dis- 
cussed, that  the  extraordinary  power  to  appoint  a  receiver  is  but 
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rarely  exercised,  but  is  invoked  in  cases  of  exclusion  from  the 
premises  or  the  rents  thereof,  of  obstruction  to  the  collection  of  the 
rents,  of  attempts  to  entangle  the  title,  and  of  practical  copartner- 
ship in  mines  which  are  being  worked  to  exhaustion ;  and  that  in 
all  cases  of  insolventgr  of  the  mismanaging  tenant  aggravates  the 
ease  and  perfects  the  grounds  of  the  application.  But  pending  a 
suit  for  the  sale  of  lands  for  division  among  cotenants,  equity  will 
not,  by  appointing  a  receiver,  interfere  with  the  lawful  pospession 
of  one  of  the  cotenants,  who  is  not  shown  to  dispute  the  title  or  to 
disturb  the  possession  of  his  cotenants ;  especially  if  there  is  no 
sufficient  averment  of  insolvency  :  Cas$eUy  v.  CappSj  8  Tenn.  Ch. 
524. 

But  what  constitutes  exclusion  in  the  sense  intended  by  the 
cases  which  require  such  conduct  7  The  answer  will  be  apparent 
from  a  few  illustrations.  It  constitutes  an  exclusion  when  the 
tenant  in  common  receives  the  whole  rents  and  profits  and  refuses  to 
pay  over  to  the  other  the  share  due  to  him :  San^ord  v.  Ballard^ 
33  Beav.  401.  A  peculiar  instance  of  exclusion  is  given  in  the 
notes  to  4  Bro.  C.  G.  414,  of  an  anonymous  case,  where  a  receiver 
was  appointed  on  the  motion  of  a  younger  brother,  whom  the  elder 
brother  and  heir  declined  to  treat  as  a  tenant  in  common  upon  the 
ground  that  he  was  intoxicated  when  he  made  the  agreement  of 
compromise  which  created  such  cotenancy.  But  when  a  tenant 
in  common  advertised  the  estate  for  sale,  and  gave  notice  to  the 
tenants  to  pay  their  rents  to  him  alone,  an  application  for  a 
receiver  was  denied  on  the  ground  that  the  conduct  complained  of. 
did  not  amount  to  an  exclusion  :  Ty9on  v.  Fazrehugh,  2  Sim.  k 
Stu.  142. 

The  rule  in  regard  to  an  exclusion  is  equally  applicable  to  a 
tenancy  in  common  in  equitable  estates,  and  if  there  be  no 
exclusion,  a  receiver  may  be  appointed  of  the  applicant's  share: 
Sandford  v.  Ballard^  9upra,  The  other  grounds  for  the  appoint- 
ment of  receivers  for  cotenants  have  been  aufficiently  explained. 
It  is  to  be  noted,  however,  that  the  alternative  of  giving  security 
may  be  offered  to  the  offending  cotenaut.  Thus,  where  personal 
property  is  in  the  exclusive  possession  of  one  of  the  cotenants 
who  refuses  to  divide  or  sell  it,  or  to  allow  his  cotenant  to  par- 
ticipate in  its  enjoyment,  a  receiver  may  be  appointed,  unless  the 
defendant  gives  adequate  security  to  reimburse  the  plaintiff  for  the 
deterioration  or  destruction  of  the  property  by  use,  and  oompen- 
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sate  him  for  the  value  of  the  beneficial  enjoyment  of  such  pro 
perty :  Lotv  v.  Ilofmei^  17  N.  J.  Eq.  150.  See,  also,  Delaware, 
J'f.,  Railroad  Co.  v.  -fcVt>,  6  C.  E.  Green  298.  So  the  court  may 
order  the  tenant  in  common  in  possession  to  give  security  for  the 
payment  of  the  due  proportion  of  the  rents  to  his  cotenants :  Street 
V.  Anderton,  4  Bro.  C.  C.  414. 

As  between  tenants  in  common  of  personal  property,  the  courts 
are  usually  averse  to  appointing  a  receiver  over  the  joint  property 
upon  the  application  of  one  cotenant  against  the  other :    Low  v. 
Holmes,  2  C.  E.  Green  148.    And  one  cotenant  cannot,  on  the 
ground  of  a  refusal  of  the  other  to  divide  the  property,  maintain  a 
bill  in  equity  for' a  receiver  and  for  a  sale  and  division,  when  it  is 
not  shown  that  the  chattels  were  agreed  to  be  or  were  used  in  car- 
rying on  any  business  for  the  joint  benefit  of  the  parties,  as  part- 
ners or  otherwise ;  or  that  the  tenancy  in  common  was  of  such  a 
nature  as  to  require  a  sale  of  the  chattels  or  a  termination  of  the 
tenancy  ;  and  when  it  does  not  appear  that  there  is  any  necessity 
for  the  division  of  the  property  on  account  of  the  death  or  insol- 
vency of  one  of  the  cotenants.     And  this  is  true,  even  though  the 
bill  charges  the  defendant  with  having  the  sole  and  exclusive  use 
of  the  property,  and  that  he  is  diminishing  its  value  and^refuses  to 
make  a  division  thereof;  since  the  remedy  for  such  grievances,  if 
they  amount  to  a  conversion  of  the  property,  must  be  sought  by  an 
action  at  law  :  High  on  Receivers,  sect.  20  ;  Blood  v.  ffobnee,  110 
Mass.  546.     So  in  the  case  of  joint-owners  of  the  machinery  and 
material  of  a  printing  ofiice,  upon  a  bill  by  one  joint-owner  or 
tenant  in  common  against  the  other  for  a  partition  of  the  property, 
which  is  in  defendants  possession,  the  court  will,  as  already  noted, 
refuse  a  receiver  if  the  defendant  in  possession  will  give  adequate 
security  for  the  rents  and  profits  pendente  lite :  Low  v.  Blood,  2 
C.  E.  Green  148.     In  case  of  the  dissolution  of  a  partnership  by 
proceedings  in  bankruptcy  against  one  member  of  the  firm,  the  . 
assignees  of  the  bankrupt  partner  become,  as  to  his  interest,  ten- 
ants in  common  with  the  solvent  partner.     And  in  such  a  case, 
upon  an  application  of  a  receiver  on  the  ground  of  exclusion,  a 
court  of  equity  will  proceed  upon  the  same  principles  by  which  it 
is  governed  in  all  cases  where  some  members  of  a  firm  seek  to 
exclude  others  from  that  share  in  the  management  of   the  busi- 
ness to  which  they  are  entitled  :    Wilson  v.  Qreenwood,  1  Swans. 
483.  James  P.  Oliveb. 
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Hie  role  of  law  applicable  to  overdue  bilb  and  note*  does  not  apply  to  cbec^ 
and  therefore  the  mere  fact  that  the  holder  reoetves  a  check  eight  dajs  after  date 
does  not  render  hb  title  rabject  to  any  eqaities  or  matter  attaching  to  the  check 
which  might  amount  to  a  defence  as  between  the  drawer  and  payee. 

It  if  a  qnestion  for  the  jury  whether  the  dieck  was  taken  under  circamstanm 
which  ought  to  have  excited  suspicion,  and  the  fact  that  it  was  eight  days  orerdoe 
is  evidence  in  deciding  the  question. 

Dcwmr,  HaUingt  4  B.  &  C.  3S0,  explained. 

Further  consideration. 

This  was  an  action  to  recover  981.,  the  amount  dne  npon  a  ched^ 
drawn  by  the  defendant  in  &vor  of  one  Moes,  or  bearer,  and 
handed  by  him  to  one  George  Colls,  who  handed  it,  eight  days 
after  date,  to  his  bankers^  the  plaintiffs,  for  valae. 

The  check  being  dishonored,  the  action  was  bronght  heSom 
FiKLD,  J.,  and  a  special  jary.  A  verdict  for  the  foil  amoont  was 
entered  for  the  plaintiffs,  and  the  learned  judge  reserved  the  case 
for  farther  consideration  upon  the  question  whether  the  plaintiflb 
having  taken  the  check  eight  days  overdue  took  it  at  their  pml 
with  all  the  equities  attaching  to  it  as  between  the  defendant  and 
Colls.     The  facts  are  sufficiently  set  out  in  the  judgment. 

MaUhewi,  Q.  C.  {J,  Paget  with  him),  for  the))laintiffs. 

Hoie  InneSj  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Field,  J. — This  is  an  action  brought  to  recover  98?.,  the  amount 
of  a  check  of  which  the  plaintiffs  were  bearers.  It  was  dated  the 
2l6t  of  August  1880,  and  it  directed  the  National  Bank  to  pay 
that  sum  to  A.  Moss  or  bearer;  and  the  statement  of  claim  allied 
presentation  for  payment,  non-payment,  and  due  notice  of  dishonor. 
The  defendant  by  his  statement  of  defence  denied  notice  of  dishonor, 
and  alleged  that  the  defendant,  on  the  20th  of  August,  handed  the 
check  to  George  Colts  under  such  circumstances  as,  if  proved,  and 
if  the  latter  had  been  the  plaintiffs,  might  have  furnished  a  good 
answer  to  his  claim.  The  statement  of  defence  further  alleged  that 
Colls,  in  fraud,  delivered  the  check  to  the  plaintiffs,  who  had  notice 
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of  the  premises.  As  a  separate  defence,  the  defendant  further 
alleged  the  same  circumstances,  and  that  the  plaintiffs  were  the 
agents  of  Colls,  and  had  given  no  consideration,  and  held  the  same 
subject  to  the  equities  existing  between  Colls  and  the  defendant. 
As  a  further  defence,  the  defendant  said  that  the  check  was  pre- 
sented for  payment  by  Colls,  and  dishonored,  and  the  plaintiffs,  at 
the  expiration  of  eight  days,  took  the  same  with  notice  and  subject 
to  the  equities.  At  the  trial,  the  paintiffs  prored  thai  Colls  was 
a  customer,  having  an  account  at  one  of  their  branches,  and  that 
he  had  on  the  29th  of  August  (eight  days  after  the  date)  paid  in 
the  check  to  the  credit  of  his  account,  and  that  they  had  given 
him  consideration  for  the  same.  The  defendant  cross-examined 
the  plaintiffs'  witnesses,  but  did  not  elicit  from  them  any  circum- 
stances tending  to  show  any  notice  or  absence  of  bona  fide9  on  the 
plaintiffs'  part,  or  anything  which  tended  to  show  that  the  payment 
of  the  check'  by  Colls  into  his  account  was  made  under  any  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  the  plain- 
tiffs, as  reasonable  men  of  business,  that  the  check  was  at  all  tainted 
with  fraud,  except  the  circumstance  that  the  delivery  to  them  was 
made  eight  days  after  the  date  of  the  check. 

The  plaintiffs'  counsel  contented  himself  with  proving  a  prima 
facte  case ;  and  at  the  close  of  it  Mr.  Talfourd  Salter  said  that 
he  had  not  affirmative  evidence  to  prove  any  notice  to  the  plaintiffs, 
and  did  not  wish  to  address  the  jury  on  the  question  as  to  the  con- 
sideration given  by  the  plaintiffs,  or  the  presentation  by  Colls 
alleged  in  the  5th  paragraph  ;  but  he  submitted  that,  inasmuch 
as  the  5th  paragraph  alleged  that  the  plaintiffs  had  taken  the  check 
eight  days  after  its  date,  I  was  bound  to  rule  that  this  circumstance 
alone  was  sufficient  to  entitle  him  to  the  benefit  of  the  well-established 
rule  of  law  as  applicable  to  overdue  bills  of  exchange  and  promis- 
sory notes,  that  those  who  take  them  take  them  at  their  peril,  and 
stand  in  no  better  position  than  those  from  whom  they  take  them  as 
to  any  equities  between  the  latter  and  the  acceptor,  or  maker,  attach- 
ing to  the  instrument ;  and  for  his  authority  on  this  point  he  cited 
the  case  of  Doum  v.  Hailing.  Mr.  Matthew9^  for  the  plaintiffs, 
denied  the  existence  of  any  such  rule  of  law,  and  relied  upon  the 
case  of  Rothschild  v.  Comey,  I,  for  the  purposes  of  the  day, 
ruled  against  Mr.  Salter,  and  directed  a  verdict  for  the  plaintiffs, 
reserving,  however,  for  further  consideration  the  question  whether 
the  mere  circumstance  that  the  plaintiffs  took  the  check  eight  days 
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after  its  date  was  enough  by  itself,  as  a  matter  of  law,  to  place  the 
plaintiffs  in  the  position  of  takers  at  their  peril,  so  as  to  entitle  the 
defendant  to  treat  them  as  if  they  were  in  the  position  of  Colls,  and 
liable  to  hare  their  title  to  sue  defeated  by  any  matter  attaching  to 
the  check  which  would  hare  amounted  to  an  answer  against  Colls. 

The  case  was  afterwards  argned  before  me  on  further  considera- 
tion, when  all  the  authorities  on  both  sides  were  ably  and  folly 
brought  before  me,  and  having  considered  them,  I  see  no  reason  to 
alter  the  view  which  I  took  at  the  trial.  That  the  holder  of  an 
overdue  bill  or  note,  payable  at  a  fixed  date  of  course  appearing  upon 
it,  is  in  the  position  suggested,  is  established  beyond  all  doubt,  and 
the  reason  of  the  rule  is  that,  inasmuch  as  these  instruments  are 
usually  current  during  the  period  before  they  become  payable,  and 
their  negotiation  after  that  period  is  out  of  the  usual  and  ordinary 
course  of  dealing,  that  circumstance  is  sufficient  of  itself  to  excite 
so  much  suspicion  that,  as  a  rule  of  law,  the  endorsee  must  take  it 
on  the  credit  of,  and  can  stand  in  no  better  position  than,  the 
endorser :  Brawn  v.  Davie$.  But  with  regard  to  checks,  no  such 
rule  has  been  laid  down,  the  case  of  Down  v.  HalUng^  as  I  shall 
show  presently,  not  amounting,  I  think,  to  any  such  decision,  and 
there  is  one  case  in  which  that  proposition  has  been  denied  or 
doubted. 

In  Rothschild  v.  Comey^  the  action  was  brought  by  the  maker 
of  the  check  to  recover  the  amount  from  the  defendants.  The 
check  was  dated  the  19th  of  January.  It  had  been  obtained  from 
the  pUintifTs  by  the  fraud  of  Brady  ;  and  Brady,  on  the  24th  (five 
days  after  date),  handed  it  to  the  defendants,  who  cashed  it  Ixma 
fide^  and  afterwards  presented  it  and  received  the  amount  from  the 
plaintiffs'  bank.  At  the  trial  the  learned  judge  directed  the  jury, 
that  if  they  thought  the  circumstances  of  the  case  were  such  as 
ought  to  have  excited  the  suspicion  of  a  prudent  man,  and  that  the 
defendants  had  not  acted  with  reasonable  caution,  they  should  find  a 
verdict  for  the  plaintiffs,  otherwise  for  the  defendants.  A  rule  was 
then  obtained  for  a  new  trial,  on  the  ground  that  the  judge  ought  to 
have  directed  the  jury  that  the  checks  were  overdue,  and  so  the 
defendants  took  them  at  their  peril,  and  could  have  no  better  title 
than  Brady  ;  but  after  argument,  in  which  Down  v.  Hailing  was 
cited,  the  rule  was  discharged,  Lord  Chief  Justice  Tbntrrdbn 
saying  that  it  could  not  be  laid  down  as  a  matter  of  law  that  a  party 
taking  a  check  afber  any  fixed  time  from  its  date  must  do  so  at  his 
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peril.  Mr.  Justice  Littledale  observed  that,  although  the  rule 
of  law  was  so  as  to  bills  of  exchange  and  promissory  notes,  it  could 
not  be  applied  to  checks. 

In  Serrell  v.  Derby%hvre  Railway  Company^  the  check  was  dated 
the  13th  of  August,  and  was  not  presented  until  the  6th  of  October, 
and  the  case  of  Down  v.  Hailing  was  cited  by  Mr.  Justice  Cksss- 
WELL  for  the  proposition  of  Mr.  Justice  Uolrotd  in  it  that  the 
defendants  having  taken  the  check  more  than  five  days  after  date 
took  it  at  their  peril,  and  Mr.  Serjeant  Byle^  arguendo^  said  that 
Dotvn  V.  Hailing  was  not  consistent  with  Rothtehild  v.  Comey. 
Mr.  Justice  Maule  held  that  no  such  strict  law  existed  that  a 
check  must,  as  against  the  maker  under  such  circumstances,  be  pre- 
sented promptly,  but  that  when  a  reasonable  time  had  passed  a 
check  stands  on  the  same  footing  as  a  bill  of  exchange,  and  hold- 
ing the  check  in  that  particular  case  might  probably  be  considered 
in  the  nature  of  an  overdue  bill,  and  fraud  being  shown  in  its  incep- 
tion, the  oniu  was  thrown  upon  the  plaintiff  of  showing  how  he 
got  it.  Of  course,  even  with  regard  to  checks,  there  is  no  doubt 
that  in  the  ordinary  course  of  business  they  are  intended  almost  as 
cash  for  early,  if  not  prompt,  payment ;  and  it  is  well-known  law 
that,  as  between  the  maker  and  payee,  although  there  is  no  abso- 
lute duty  to  present  a  check  promptly,  that  duty  so  much  exists 
that  exact  rules  have  been  laid  down  beyond  what  period  the  payee 
may  not  delay  presentation  if  he  wishes  to  avoid  the  consequences 
of  any  damage  caused  to  the  maker  by  the  insolvency  of  the  drawee, 
or  other  injuries  falling  upon  his  shoulders.  Having  regard  to 
this  duty,  I  have  come  to  the  conclusion  that,  looking  to  the  pecu- 
liar circumstances  of  Dawn  v.  Hailing^  and  the  mode  in  which  the 
matter  was  there  treated,  there  is  no  such  conflict  between  that  case 
and  the  case  of  Rothschild  v.  Comey^  as  has  been  supposed. 

In  Down  v.  Hailing^  the  plaintiff  sought  to  recover  the  amount 
of  a  check  for  50/.,  dated  the  16th  of  November  1824 ;  he  did  not 
show  how  that  check  got  out  of  his  hands,  but  on  the  evening  of 
the  22d  a  woman  unknown  to  the  defendant  bought  at  his  shop 
goods  worth  51.,  and  tendered  the  check  in  payment,  he  paying  her 
the  difference ;  he  presented  the  check  on  the  following  day  and 
received  the  amount.  No  evidence  having  been  given  by  the  plain- 
tiff accounting  for  its  having  got  out  of  his  hands,  the  defendant 
claimed  a  nonsuit  on  that  ground ;  but  Lord  Tenterden  told  the 
jury  to  find  for  the  plaintiff  if  they  thought  that  the  defendant 
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had  taken  the  check  under  circumstances  which  ought  to  hare 
excited  the  suspicion  of  a  reasonable  man ;  and  further  (on  the  au- 
thority of  Oill  V.  CubiU,  8  B.  k  G.  466,  which  has  since  been 
overruled)  asked  whether  the  defendant,  although  not  acting  fraud- 
ulently, had  acted  negligently  in  taking  the  check ;  and  upon  those 
directions  the  jury  found  a  verdict  for  the  plaintiff;  and  upon  a 
rule  having  been  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion, the  court  supported  the  direction  as  to  negligence,  upon  the 
authority  of  Chill  v.  CMtt ;  and  as  to  the  rule,  Mr.  Justice  Baylet 
is  reported  to  have  said,  generally,  that  if  a  check  is  taken  after  it 
is  due,  the  party  taking  it  can  have  no  better  title  than  the  person 
from  whom  he  took  it ;  and  it  is  in  this  passage  that  he  is  supposed 
to  lay  that  proposition  down  as  a  rule  of  law.  It  must  be  remem- 
bered, however,  that  Lord  Tbnterden  was  alsoapar^  to  the  decis- 
ion in  Roth$child  v.  Cic^mey,  and  could  not  have  intended  to  hold 
in  that  case  contrarily  to  the  so  recent  decision  of  Down  v.  Salting ; 
and  if  the  language  of  Mr.  Justice  HoLROTD  is  looked  at  when  he 
says  that  five  days  ought  to  have  excited  the  defendant's  suspicion, 
and  that  in  the  earlier  case  a  reasonable  time  had  elapsed,  I  think 
the  true  result  of  that  case  is  that  the  court  decided  it  rather  upon 
its  own  peculiar  facts  than  as  intending  to  lay  down  any  strict 
rule  of  law. 

In  SerreU  v.  Derbjfihire  BaUwajf  Campanjfj  Mr.  Justice  Maulb 
says  perhaps  the  two  cases  may  be  reconciled ;  and,  if  my  view  of 
the  character  of  the  decision  in  Dawn  v.  HalUng  is  right,  I  have 
been  able  to  come  to  the  same  conclusion: 

I  should,  therefore,  under  ordinary  circumstances,  have  contented 
myself  with  giving  judgment  for  the  plaintiffs;  but  I  think, 
assuming  this  to  be  the  true  view  of  Down  v.  Hailing^  it  follows, 
from  that  case,  as  well  as  from  the  other  cases,  that  the  true  ques- 
tion for  the  jury  being  whether  the  check  in  the  present  case  was 
taken  by  the  plaintiffs  under  such  circumstances  as  ought  to  have 
excited  their  suspicion,  and  the  lapse  of  eight  days  being  a  circum- 
stance undoubtedly,  though  not  conclusive,  to  be  taken  into  consid- 
eration by  them  in  considering  that  question,  I  ought  to  have  left 
that  question  to  the  jury.  I  should,  indeed,  have  done  so  if  I  had 
thought  that  Mr.  Talfourd  Salter  had  wished  it.  From  what 
passed,  however,  at  the  argument,  I  think  there  may  have  been  some 
misunderstanding  on  my  part  in .  the  matter.  It  is  undoubtedly 
true  that  that  question  was  not  left  to  the  jury  ;  and  the  defend- 
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ant  is  entitled  to  have  it  put  if  he  so  vrishes.  1  therefore  give 
judgment  for  the  plaintiffs  with  costs,  subject  to  the  condition  that 
if  the  defendant  elect  within  ten  days  after  my  judgment  to  have 
a  new  trial  he  may  do  so,  and  in  that  event  the  costs  of  the  former 
trial,  and  of  the  further  consideration,  should  abide  the  event  of 
the  second  trial. 

Judgment  for  the  plaintiffs. 


This  case  8eeiii5  to  bare  been  decided 
mainly  upon  a  distinction  between  bills 
and  notes  on  the  one  hand,  and  checks 
on  the  other.  And  it  was  lonj;  a^ 
c.Ntahlishod  in  Americn  that,  whatever 
mi^ht  he  the  law  as  to  hills  and  notes, 
a  check  need  not  be  prcsciiitMl  fur  pay- 
ment instanter :  and  that  if  taken  bmta 
Jidtf  thou^i  some  time  after  its  date,  it 
woahl  not  necessarily  l)c  subjected  to 
any  etiuities  between  the  maker  and  the 
ori;^nal  payee  :  In  re  Brown,  2  Story 
502  (1843)  ;  Atnen  v.  Merimn,  9S  Mass. 
294  ;  FirU  yntional  Bunk  v.  llarrU, 
108  Mai's.  514  ;  Lester  v.  Oivetu,  8 
Bush  357  ;  ihmmelnmn  v.  HolaUingy 
40Cal.  111. 

Altliou^rh,  of  coarse,  as  explained  in 
the  principal  case,  the  time  of  taking 
might  lie  so  long  after  its  date  as  to 
create  a  presumption  of  fact  a<;ainst  the 
holder  which  he  mi^ht  lie  Ixjund  to 
explain:  Cowing  v.  Altman,  71  N.  Y. 
441.  But  whether  there  is  or  is  not 
any  difference  between  bills  and  notes, 
and  checks,  where  both  are  payable  on 
time,  as  to  the  necessity  of  a  prompt 
demand,  it  is  clear  that  even  in  notes 
payable  on  demand,  as  the  eheirk  in  the 
principal  case  was,  and  aa  they  gen- 


erally are,  tha  note  need  not  be  pre- 
sented immediately ;  and  that  a  bonajide 
holder  of  a  note  on  demand,  thon^ 
taken  in  several  days  after  date,  doea 
not  hold  it  subject  to  any  unknown 
equities  1  Kit  ween  the  prior  parties.  It  is 
quite  sufficient  if  the  note  was  purchased 
within  **a  reasonable  time''  after  date, 
in  order  to  give  the  holder  a  perfect 
claim.  And  what  is  a  reasonable  time, 
is  a  question  of  law  for  the  court,  as  gen- 
erally considered,  and  not  of  fact  for  the 
jury.  And  while  seven  days,  or  even  one 
month,  liare  been  thooglit  not  too  long 
{TfiurstoH  V.  AfcKown,  6  Mass.  428; 
Ranger  v.  C'ary,  1  Met.  369  ;  Swvtr  v. 
Lincoln,  21  Pick.  267),  yet  six  years, 
eleven  months,  eight  months,  six 
months,  three  and  a  half  months  have 
been  held  too  late :  Stock-bridge  v. 
Damon,  5  Pick.  523 ;  StfheMer  v. 
Crnfto,  15  Id.  92;  American  Bank  v. 
Jennt-rs,  2  Met.  288;  fleid  v.  A7db- 
ennn,  13  Mass.  131  ;  TTtompton  v. 
IJall,  6  Pick.  258  ;  Stevens  v.  Bruce,  91 
Id.  193.  Whether  the  same  rule  applies 
to  hills  of  exchange  on  demand,  as  to 
promissory  notes  of  that  character,  is  not 
so  well  settled. 

Edmund  H.  Bbnhbtt. 


mt   I 


RECENT    AMERICAN    DECISIONS. 

Circuit  Courts  Southern  JDistricty  New  York. 
FLAGG  IT  AL.  V.  MANHATTAN  RAILWAY  CO.  et  al. 

An  agreement  between  two  corporations,  whereby  one  guaranties  the  other  a 
certain  specified  annual  dividend  on  its  capital  stuck,  is  a  guaranty  to  the  corpora- 
tion and  not  to  the  st(x:kholders  severally,  although  a  memorandum  of  it  is  endorsed 
on  each  shar^  of  stock. 
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la  lach  a  cafe  the  danedofB  of  die  cciporatioB  fo  wham  tbe  gamnmxj  u 
have  power  to  mudifjr  the  tenae  of  sadi  gnaraatj  without  astkinp  ooBsent  of  the 
Moekliolden,  and  where  lacfa  power  ii  fairly  ezerraed,  ia  view  of  all  tbe 
•taaeet,  aad  ia  i^ood  Aitfa,  a  ooart  will  noi  iaterfere,  evea  thoagh,  oa  the 
Acta,  it  Blight  have  arriTed  at  a  diiiereat  coodaBon. 

Where  aa  ogreaaeal  is  laade  by  the  direolon,  idiaqaiehiiig  the  right  to 
gaaraaty,  the  eswatloa  of  the  agreeBBat  will  not  be  eajoiaed  at  the  suit  of  a 
holder  beeaaae  three  of  the  direeton  volii^  were  alio  stockholden  ia  the 
oorporatloa,  it  appeal  lag  that  withot  eoaatiig  their  TOteiaBaiority  of  the 

Motion  for  a  preliminarj  injanction  on  a  bill  in  eqaitj  by  the 
holders  of  fi>ar  shares  of  stock  of  the  Metropolitan  Elevated  Rail- 
way against  the  said  company  and  two  other  companies,  known 
respectively  as  the  Manhatun  and  the  New  York  Elevated  Railway 
Companies,  setting  forth  sabstantially  the  following  hctsz 

Both  the  Metropolitan  and  the  New  York  companies  owned  lines  of 
elevated  railways  in  the  city  of  New  York.  The  Manhattan  company 
owned  no  line  of  railway,  bnt  was  empowered  by  its  charter  to  lease 
and  operate  elevated  railways.  Its  capital  stock  was  $13,000,000, 
and  its  directors  persons  who  were  directors  of  the  other  two  com- 
panies. On  May  20th  1879,  the  three  companies  entered  into  a 
tripartite  agreement,  which  recited  that  it  was. for  the  interest  of 
the  Metropolitan  and  New  York  roads,  and  of  the  general  public, 
that  the  two  lines  of  railway  should  be  mn  nnder  one  management, 
and  which  provided  that  the  Metropolitan  and  New  York  com- 
panies agreed  to  lease  their  roads  to  the  Manhattan  company,  and 
the  Manhattan  company  agreed  to  ezecate  two  bonds,  one  to  a 
trustee  for  the  Metropolitan  company  for  $6,500,000,  and  the  other 
to  a  trustee  for  the  New  York  company  for  a  like  amount,  which 
bonds  were  to  be  exchangeable  for  stock  of  the  Manhattan  com- 
pany at  par,  the  Metropolitan  and  New  York  companies  thus 
becoming  practically  the  owners  of  the  Manhattan  stock.  There 
was  also  a  provision  that  whenever  the  Manhattan  should  declare 
a  larger  dividend  on  its  own  stock  than  ten  per  cent,  it  should 
increase  the  dividends  of  tbe  other  roads  to  an  equal  extent  On 
the  same  day  the  leases  piK>vided  for  by  the  agreement  were 
executed.  S^h  lease  stipulated  for  the  payment  by  the  Manhat- 
tan company  to  the  lessor  company,  Ist,  of  a  nominal  rental ;  2d, 
of  the  principal  and  interest  of  the  bonded  indebtedness  of  the 
lessor  company ;  and  3d,  of  an  annual  dividend  of  ten  per  cent 
on  the  capital  stock  of  the  lessor  company  to  the  amount  of 
96,500,000,  a  guarantee  of  which  by  the  Manhattan  company  was 
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to  be  endorsed  on  the  certificates  of  said  stock.  Each  lease  also 
contained  a  clause  of  forfeiture  and  right  of  re-entry  for  failure  to 
perform  its  covenants.  Under  these  leases  the  Manhattan  took 
possession  of  and  operated  the  roads,  while  the  other  two  companies 
disposed  of  the  Manhattan  stock  to  the  general  public  by  sale  in 
the  market.  On  July  2d  1881  proceedings  were  commenced  in  the 
Supreme  Court  of  New  York,  on  behalf  of  the  state  of  New  York, 
against  the  Manhattan  company  to  obtain  its  dissolution,  on  the 
ground  that  it  had  become  insolvent  and  operating  the  leased 
roads  at  a  loss.  Under  these  proceedings  the  court,  on  July  13th, 
appointed  a  receiver  of  the  Manhattan  company.  On  July  28d 
1881  the  New  York  company  presented  a  petition  in  said  pro- 
ceeding to  have  their  lease  declared  forfeited,  and  for  a  delivery  to 
them  of  their  railway.  On  October  14th  1881  the  court  refused 
the  prayer  of  the  petition  on  the  ground  that  the  capital  stock 
of  the  Manhattan  having  been  transferred  to,  and  sold  by,  the  New 
York  and  Metropolitan  roads,  the  innocent  purchasers  of  such  stock 
might,  under  the  circumstances  of  the  case,  have  claims  against 
the  latter  roads,  which  should  be  passsed  upon  before  the  prayer  of 
the  petition  should  be  granted.  Judge  Wkstbrook,  who  delivered 
the  opinion  saying,  *^  Is  it  not  most  apparent  that  the  innocent 
holders  and  purchasers  of  the  stock  of  the  Manhattan  company 
have  grave  questions  to  submit  to  the  courts,  both  as  against  the 
lessor  companies  and  also  their  stockholders  who  placed  the  Man- 
hattan stock  upon  the  market  to  their  great  injury.  '*'*'*'  It  is 
plain  that  they  should  not  be  ignored  and  the  property  asked  for, 
surrendered  upon  tlie  ground  of  the  non-payment  of  obligations 
incurred  by  the  lease  when  perhaps  a  trial  of  the  action  pending 
may  determine  that  the  Manhattan  company  is  not  a  debtor  to 
but  a  creditor  of  the  petitioner."  On  October  22d  1881  a  new 
tripartite  agreement  was  matle  between  the  three  companies 
which  set  forth  that  it  had  been  found  impracticable  to  carry 
out  the  various  terms  and  conditions  imposed  by  the  original 
agreement  and  leases  on  the  Manhattan,  and  that  the  interests  of 
the  parties  and  of  the  public  re(|uired  that  the  roads  should  be  run 
under  one  management,  and  providing  that  the  leases  should  be 
modified  so  that  the  Manhattan  should  pay  out  of  the  moneys 
received  from  operating  the  railways  after  payment  of  expenses 
and  taxes  :  1st.  To  the  Now  York  company  all  moneys  due  under 
the  original  lease  on  July  Ist  1881 ;  2d,  To  the  Metropolitan 
Vol.  XXX.— 98 
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eompaoy  the  intereM  due  on  its  bpDds  from  Januarj  Ist  1881 ; 
8d,  To  the  payment  of  interest  on  the  bonds  of  the  Metropolitan 
and  New  York ;  4th,  To  the  payment  of  the  nominal  rental  stipnlated 
for  in  said  leases ;  5th,  To  the  payment  to  the  New  York  company 
of  a  dividend  of  six  per  eent.  on  its  stock ;  and  6th,  To  the  payment 
to  the  Metropditan  of  a  dividend  of  six  per  cent,  on  its  stock,  the 
payments  to  be  made  and  to  have  preference  over  each  other  in 
the  order  above  enumerated.  On  the  same  day  a  supplemental 
agreement  was  executed  by  the  three  companies  providing  that  the 
Manhattan  should  pay  to  the  New.  York  all  sums  due  and  owing 
under  its  lease  up  to  and  including  October  Ist  1881,  and  also  that 
the  payment  of  the  dividends  to  the  New  York  company  should  be 
cumulative,  and  the  sums  to  be  paid  for  dividends  only  to  be  pay- 
able out  of  moneys  received  fn>m  the  operation  of  the  road  prior 
to  the  dates  at  which  the  sums  should  grow  due  under  the  agree- 
ment. To  enjoin  the  execution  of  these  agreements  the  present 
bill  was  filed  by  stockholders  of  the  Metropolitan  on  behalf  of 
themselves  and  of  all  other  stocl^holders  who  might  join.  It 
alleged  that  immediately  after  the  execution  of  the  original  tripar- 
tite agreement  the  following  guarantee  was  endorsed  on  the  stocit 
certificates  of  the  Metropolitan  company,  viz. :  ^*  The  Manhattan 
Railway  Company  for  value  received  has  agreed  to  pay  to  the 
Metropolitan  Elevated  Railway  Company  an  amount  equal  to  ten 
per  cent,  per  annum  on  the  capital  stock  of  the  latter  company — 
that  is  to  say  on  96«500)000,  payable  quarterly,  conimencing 
January  Ist  1880;"  that  complainants  purchased  their  stock 
with  knowledge  of  the  provisions  of  the  original  tripartite  agree- 
ment and  on  the  faith  of  this  guaranty ;  that  during  the  pendency 
of  the  negotiations  for  the  second  tripartite  agreement  it  was  given 
out  and  complainants  expected  that  the  terms  of  any  arrangement 
which  should  be  concurred  in  should  be  submitted  to  the  stock- 
holders for  approval,  but  that  this  had  not  been  done ;  that  the 
agreements  of  October  22d  1881  subordinated  the  rights  of  the 
Metropolitan  company  to  those  of  the  New  York  company,  and 
released  the  Manhattan  company  from  its  guaranty;  that  the  offi- 
cers of  the  Metropolitan  had  betrayed  its  interests ;  that  at  an 
election  of  directors,  held  in  July  1881,  Russell  Sage  and  Jay 
Gould  became  for  the  first  time  directors  of  the  Metropolitan  ;  that 
.the  Manhattan  being  shortly  thereafter  placed  in  the  hands  of  the 
receivers,  its  shares  became  depressed  in  value  and  were  largely 
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purchased  by  Jay  Gould ;  that  on  October  8th  20,000  shares  stood 
in  his  name,  1000  in  the  name  of  his  son,  1100  in  the  name  of 
W.  E.  Connor  and  12,400  in  the  name  of  W.  E.  Connor  &  Co.,  in 
which  firm  Gould  was  a  partner.;  that  all  of  said  shares  were  held 
in  the  interest  of  Gould ;  that  Russell  Sage,  who  was  also  president 
of  the  Metropolitan,  and  as  such  executed  the  agreement  of  October 
22d  1881,  was  largely  interested  in  stock  of  the  Manhattan ;  that 
both  Gould  and  Sage  took  an  active  and  the  principal  part  in  the 
negotiations  which  led  to  the  agreements  of  October  22d  1881 ; 
that  the  negotiations  on  the  part  of  the  New  York  company  were 
conducted  by  its  president,  Cyrus  W.  Field,  who  was  also  largely 
interested  in  Manhattan  stock  ;  and  that  the  agreements  of  October 
22d  1881  were  corruptly  executed  for  the  personal  ends  of  the 
signers  of  the  same.  The  bill  further  charged  that  the  Metropol- 
itan, about  November  1st  1879,  executed  a  second  mortgage  for 
^,600.000,  only  $2,000,000  of  the  bonds  of  which  had  been  issued^ 
and  that  the  company  proposed  to  deliver  the  balance  of  the  bonds 
to  the  Manhattan  for  negotiation,  the  latter  company  to  receive  the 
proceeds ;  and  that  the  board  of  directors  of  the  Metropolitan,  by 
cancelling  the  guarantee  of  the  Manhattan  on  the  bonds  of  the 
company  as  the  same  were  transferred,  and  in  various  other  ways, 
were  endeavoring  to  compel  dissentient  shareholders  to  acquiesce 
in  the  terms  of  the  said  nrrreements. 

o 

The  bill  prayed  for  a  decree  that  the  agreements  of  October  22d 
wore  null  and  void,  and  for  an  injunction  to  prevent  the  companies 
from  carrying  out  the  same. 

S,  P.  Naiih^  for  plaintiffs. 

D.  D.  Field y  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Blatoiifokd,  C.  J.  (after  stating  the  facts.) — The  principal  . 
ground  urgc<l  in  support  of  the  motion  is  that  the  agreements 
of  October  22d  inipair  vested  rights  of  the  stockholders  of  the 
Metropolitan  ;  that  each  stockholder  has  for  himself  such  vested 
rights,  and  that  these  rights  cannot  be  impaired  as  to  him  with- 
out his  consent.  It  is  urged  that  after  the  Metropolitan  lease 
was  executed  there  was  no  property  left  to  it  upon  which  any- 
thing in  the  nature  of  a  divided- paying  stock  could  be  based, 
except  the  revenue  to  be  derived  from  the  terms  of  the  lease ;  that 
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the  value  of  the  capital  stock  consisted  wholly  in  such  revenue; 
that  the  $162,500  to  be  paid  quarterly  to  the  Metropolitan  wu 
the  only  profit  which  investors  in  the  stock  cou]d  hope  to  realiie 
from  their  investment ;  that  the  stock  is  stock  of  a  special  character, 
entitled  to  an  agreed  portion  of  a  rental  to  be  paid  by  the  Man- 
hattan ;  that  the  agreement  of  the  Manhattan  is  truly  expressed  in 
the  memorandum  on  the  certificates ;  that,  by  the  whole  transaction, 
the  Metropolitan  agrees  to  distribute  such  portion  of  the  rental  as 
a  dividend  among  its  stockholders ;  that  the  Metropolitan,  there- 
fore, cannot  surrender  the  guaranty  of  the  Manhattan  ;  thai  such 
guaranty  must  be  regarded  as  a  promise  to  the  Metropolitan  for  the 
benefit  of  its  stockholders ;  and  that  they  are  entitled  to  prevent 
the  Metropolitan  from  diverting  the  fund  or  impairing  the  contract 
out  of  which  the  right  to  it  comes. 

It  is  undoubtedly  true  that  the  object  of  the  provisions  of  the 
lease  in  regard  to  the  10  per  cent,  per  annum  on  $6,500,000,  to' 
be  paid  by  the  Manhattan  to  the  Metropolitan,  w^as  to  enable  the 
stockholders  of  the  Metropolitan  to  have,  if  possiblcf  during  the 
continuance  of  the  lease,  a  quarterly  dividend  of  2^  per  cent,  on 
their  stock.  But  I  fail  to  see  any  contract  to  that  effect  between  the 
Manhattan  and  the  individual  stockholders  of  the  Metropolitan, 
or  between  such  stockholders  and  the  Metropolitan.  Tiie  language 
of  article  2  of  the  lease  is  that  the  Manhattan  guaranties  to  the 
Metropolitan  an  annual  dividend  of  ten  per  cent,  on  the  capital 
stock  of  the  Metropolitan  to  the  amount  of  $6,500,000,  that  is 
to  say,  the  guaranty  is  to  the  Metropolitan,  not  to  its  stockholders 
severally.  The  article  then  goes  on  to  interpret  the  guaranty,  and 
to  show  what  it  is,  and  at  what  times  payments  under  it  are  to  be 
made.  It  says,  ''that  is  to  say,**  the  Manhattan  will,  each  and 
every  year  during  the  term  beginning  with  October  1st  1879,  pay 
to  the  Metropolitan  $650,000,  free  of  all  taxes,  in  equal  quarterly 
payments  of  $162,500  each,  on  the  first  days  of  January,  April, 
July  and  October  in  each  year,  the  first  to  be  made  January  1st 
1880.  There  is  no  agreement,  either  by  the.  Manhattan  or  the 
Metropolitan,  that  these  sums  shall  be  paid  to  the  stockholders 
of  the  Metropolitan.  Then  there  is  the  further  provision  that  the 
Manhattan  will,  from  time  to  time,  execute  in  proper  form  a  guar- 
anty "  to  the  above  effect,"  printed  or  engraved  on  the  certificates 
of  stock  of  the  Metropolitan,  and,  as  such  stock  certiGcates  are 
surrendered  for  cancellation  and  reissue,  will,  from  time  to  time. 
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at  the  request  of  the  holder,  ''renew  such  guaranty"  upon  all 
reissued  certificates.  This  was  never  done.  The  Manhattan  never 
executed  anything  on  the  certificates.  The  Metropolitan  issued 
the  certificates  with  an  unexecuted  memorandum,  which  does  not 
contain  the  word  '^guaranty,*' and  contains  no  contract  or  agree- 
ment or  guaranty  of  any  kind,  but  only  a  statement  that  the  Man- 
hattan has  agreed  to  pay  to  the  Metropolitan  an  amount  equal  to 
10  per  cent,  per  annum  on  the  capital  stock  of  the  I^etropolitan ; 
that  is  to  say,  on  the  (^,500,000,  payable  quarterly,  commencing 
January  1st  1880.  This  was  the  interpretation  put  at  the  time 
on  the  agreement  of  the  Manhattan  by  the  Metropolitan,  and 
accepted  by  each  stockholder  of  the  Metropolitan  when  he  took 
his  certificate.  If  any  stockholder  was  entitled,  on  a  request  to  the 
Manhattan,  to  a  guaranty  of  any  kind  executed  by  it  on  his  cer- 
tificate of  stock,  he  waived  his  right  to  it.  But,  if  he  had  asked 
for  and  received  it,  it  would  have  been  ''  a  guaranty  to  the  above 
effect,*'  being  a  repetition  of  the  agreement  to  make  the  quarterly 
payments  to  the  Metropolitan ;  that  is,  an  agreement  to  do  what 
the  memorandum  states  that  the  Manhattan  had  agreed  to  do. 
This  would  not  have  been  any  more  of  a  contract  between  the 
Manhattan  and  the  stockholder,  or  between  the  Metropolitan  and 
the  stockholder,  than  now  exists. 

The  case,  therefore,  is  not  one  of  any  vested  right  in  the  stock- 
holders of  the  Metropolitan  to  the  10  per  cent,  payments,  but  it 
depends  on  the  general  power  of  the  directors  of  a  corporation  to 
make  and  modify  its  contracts.  That  power  is  well  established  in 
this  state :  Hoyt  v.  Thompsons  Ear's,  19  N.  Y.  207,  216.  Nor 
can  the  stockholders  control  that  power:  McCullough  v.  MosSyS 
Denio  5G6,  575.  No  statute  or  authority  is  referred  to  which 
makes  it  necessary  to  the  validity  of  the  agreements  of  October 
22d  that  they  should  have  been  approved  by  any  one  or  more 
stockholders. 

The  leases  and  the  tripartite  agreement  and  the  agreements  of 
October  22d  were  made  under  the  authority  of  the  Act  of  April 
23d  1839  (Laws  of  New  York,  1839,  c.  218,  p.  195),  which  pro- 
vides  that  ^^  it  shall  be  lawful  hereafter  for  any  railroad  corporation 
to  contract  with  any  other  railroad  corporation  for  the  use  of  their 
respective  roads,  and  thereafter  to  use  the  same  in  such  manner  as  ' 
may  be  prescribed  in  such  contract.'*  There  is  nothing  to  impeach 
the  validity  of  that  statute.     The  instruments  referred  to  are  con- 
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tracts  by  the  Manhattan  and  the  other  two  companies  for  the  use 
bj  the  former  of  the  roads  of  the  latter,*  on  terms  satisfactory  to 
each  of  the  latter,  as  determined  bj  the  votes  of  their  boards  of 
directors. 

It  is  urged  that  the  question  should  be  considered  as  if  the 
Metropolitan,  on  the  failure  of  the  Manhattan  to  fulfil  its  covenants 
in  the  lease,  had  re-entered,  and  as  if  the  question  were  as  to  a 
new  lease,  with  terms  such  as  now  obtain  in  the  lease  as  modified. 
In  this  view  the  new  lease  is  objected  to  as  uUra  viret^  because  it 
appropriates  the  revenues  of  the  Metropolitan,  as  a  part  of  the 
general  funds  of  the  Manhattan,  to  pay  preferred  dividends  to  the 
New  York.  The  contention  is  that  the  Manhattan  is  to  receive 
all  the  earnings  of  the  lines  of  the  Metropolitan,  and,  after  paying 
expenses,  taxes,  interest,  etc,  is  to  pay,  first,  a  dividend  of  6  per 
cent,  on  the  stock  of  the  New  York  ;  and  that,  as  the  earnings  of 
the  Metropolitan  are  not  to  be  kept  separate,  no  such  arrangement 
can  be  made  without  the  consent  of  the  stockholders  of  the  Metro- 
politan.  The  question  is  not  one  of  power,  but  of  good  fiuth. 
If,  in  good  fiiith,  the  discretion  and  judgment  of  the  directors  of 
the  Metropolitan  were  fairly  exercised,  under  the  circumstances  in 
which  the  affairs  of  the  corporation  were  at  the  time,  in  view  of  all 
its  embarrassments,  and  of  the  condition  of  the  Manhattan,  and  of  the 
litigations  existing  and  threatened,  and  of  the  claims  made  against 
the  Metropolitan  and  its  stockholders  by  the  Manhattan  and  the 
stockholders  of  the  Manhattan,  and  of  the  relative  conditicms  of 
the  two  properties,  and  of  the  past  and  the  probable  prospective 
earnings  of  the  roads  of  the  New  York  and  the  Metropolitan,  no 
court  will  undertake  to  interfere  with  the  exercise  of  such  discre- 
tion and  judgment,  even  though  on  the  same  facts,  it  might  have 
arrived  or  may  arrive  at  a  different  conclusion,  and  even  though  the 
stockholders  of  the  Metropolitan  might  have  arrived  at  a  different 
conclusion.  In  this  view  the  remarks  cited  from  the  decision  of 
Judge  Wbstbrook  become  of  great  importance.  His  views  in  regard 
to  the  claim  of  the  Manhattan  for  the  (1 3,000,000  were  calculated 
to  have  great  weight,  and  it  is  shown  they  did  have  great  weight  in 
regard  to  some  of  the  terms  of  a  new  arrangement.  The  Manhat- 
tan had  made  two  defaults  in  paying ;  the  dividend  rentals,  it  had 
been  put  into  the  hands  of  receivers,  it  was  alleged  to  be  insolvent, 
and  it  was  asserting  the  claims  for  913,000,000.  It  was  perfectly 
clear  that  the  interests  of  the  public  demanded  that  the  two  elevated 
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roads  should  be  under  one  management,  and  the  interests  of  the 
public  were  the  interests  of  the  two  lessor  companies.  The  state  of 
things  was  such  that  the  common  manager  must  be  the  Manhattan. 
Therefore,  its  obligations  to  the  other  two  companies  must  be 
modified,  because  thej  were  too  onerous  to  be  fulfilled.  The  only 
question  was  as  to  the  new  obligations.  The  evidence  satisfactorily 
shows  that  the  roads  of  the  Metropolitan  were  not  earning  enough 
net  money,  over  expenses,  repairs  and  taxes,  to  pay  the  interest 
on  its  mortgage  bonds,  and  that  the  New  York  was  earning  at 
least  6  per  cent,  net,  and  enough  more  to  make  reasonable  the 
preferences  given  to  it  over  the  Metropolitan  in  the  new  arrange- 
ment. By  that  agreement  the  claims  of  the  Manhattan  for  the 
918,000,000  are  released.  But  whatever  conclusion  now  a  judi- 
cial tribunal  would  come  to,  on  proofs,  as  to  whether  the  new 
arrangement  was  a  wise  and  proper  one  for  the  Metropolitan  to 
make,  it  is  sufficient  to  say  that,  on  the  evidence  now  presented  as 
to  what  was  before  the  directors  of  the  Metropolitan,  and  as  to 
their  action,  they  hud  a  right  to  think,  in  good  faith,  that  they 
were  doing  what  was  most  judicious  for  their  stockholders,  and 
they  did  what  they  did  in  good  faith. 

It  is  contended  that  a  fictitious  necessity  was  created,  and  that 
the  stockholders  of  the  Manhattan  would  have  come  forward  to 
extricate  it  from  its  difficulties.  I  see  no  evidence  of  this.  The 
directors  of  the  Metropolitan  had  this  question  before  them,  neces- 
sarily, and  passed  upon  it  and  acted  in  view  of  it. 

It  is  alleged  in  the  bill  that  Messrs.  Sage  and  Gould,  while 
acting  as  directors  of  the  Metropolitan  to  make  the  new  arrange- 
ment in  its  behalf,  were  large  holders  of  the  stock  of  the  Manhattan 
Company,  and  that  Mr.  Field  was  at  the  time  a  large  shareholder 
in  the  Manhattan.  The  directors  of  the  Metropolitan  who  voted  to 
approve  the  agreement  of  October  22d  were  Messrs.  Sage,  Gould, 
Connor,  Sloan,  Dillon,  Navarro,  Stout,  Dodge  and  Porter.  Mr. 
Garrison  was  absent.  Mr.  Kneeland  voted  in  the  negative.  Leav- 
ing out  Messrs.  Sage,  Gould  and  Connor,  six  of  the  ten  present 
voted  in  favor  of  the  agreement.  As  to  the  supplemental  agree- 
ment, there  were  ten  directoi-s  present,  Mr.  Sloan  being  absent. 
Mr.  Stout  did  not  vote.  Of  the  nine  voting,  Messrs.  Sage,  Gould, 
Dillon,  Navarro,  Connor,  Dodge,  Porter  and  Garrison  voted  to 
approve  the  supplemental  agreement,  and  Mr.  Kneeland  voted  in 
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the  negative.  Leaving  out  Messrs.  Sage,  Gould  and  CoDnor,  five 
of  the^nine  voting  voted  to  approve  the  supplemental  agreement. 
There  were  eleven  directors  in  all.  Nothing  is  allied  in  impeach- 
ment of  the  positions  of  Messrs.  Sloan,  Dillon,  Navarro,  Garrison, 
Stoat,  Dodge  or  Porter.  Therefore,  whatever  may  be  shown  as 
to  the  positions  of  Messrs.  Gould,  Sage  and  Connor,  the  l^al 
aspect  of  the  transaction  is  not  affected. 

Ifr.  Gould  was  elected  a  director  of  the  Metropolitan  on  July  9th 
1881.  He  states  that  at  the  time  of  making  the  settlement  of 
October  22d  he  had  an  interest  of  2500  shares  in  the  Metropoliun, 
and  of  5000  shares  in  the  New  York,  his  cash  investment  for  the 
two  being  9710,354.21,  while  his  actual  cash  investment  in  the 
Manhattan  was  ^99,031.25. 

Mr.  Sage  states  that  at  the  time  of  the  agreement  of  October  22d 
he  held  about  1200  shares  of  stock  in  the  Metropolitan.  He  was 
appointed  president  of  the  Metropolitan  in  Julj,  1881.  He  says 
that  at  that  time  he  had  about  800  shares  of  the  Manhattan  stock, 
but  within  a  few  days  thereafter  '^  was  short**  of  Manhattan  stock, 
and  from  that  time  until  after  the  agreement  of  October  22d  bought 
no  stock  of  the  Manhattan,  nor  became  interested  in  any  except 
fof  the  purpose  of  fulfilling  previous  contracts ;  and  that  his  pecu- 
niary interest,  if  he  '^  had  any  during  the  period,  was  to  raise  the 
price  of  Metropolitan  stock  and  depress  the  price  of  Manhattan 
stock." 

Mr.  Field  states  that  he  sold  out  all  his  Manhattan  stock,  except 
13  shares,  in  November,  1879,  and  sold  those  in  March,  1880;  and 
that  he  never  bought  or  became  interested  again  in  Manhattan 
stock  until  October,  1881,  after  he  '^  became  convinced  that  a  com- 
promise would  be  made."  But  he  sustained  no  fiduciary  relation 
to  the  stockholders  of  the  Metropolitan. 

The  concurrent  testimony  is  that  the  Manhattan  is  now  entirely 
solvent ;  made  so,  it  is  true,  by  the  new  arrangement,  but  still  sol- 
vent. It  is  out  of  the  hands  of  the  receivers.  The  tripartite 
agreement  and  the  leases,  except  as  modified,  are  in  force,  and  are 
in  force  as  modified.  The  mortgage  bonds,  the  issuing  of  which 
is  sought  to  be  restrained,  are  to  be  issued,  it  appeare,  under  the 
tripartite  agreement  and  the  leases,  and  pursuant  to  resolutions 
passed  before  the  agreement  of  October  22d,  and  their  proceeds 
are  to  be  used  in  perfecting  the  structure  and  equipment  of  the 
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Metropolitan,  and  in  securing  the  safety  of  those  who  travel  on 
the  road. 

The  motion  for  an  injunction  is  denied* 


Thif  important  dedsion  affects  the  se- 
curitj  of  large  amounts  of  money  invested 
oo  the  fiuth  of  the  general  opinion  that 
such  contracts  cannot  be  impaired  with- 
out the  consent  of  the  holder  of  such 
securities.  Experience  has  demonstn^ 
ted  that  in  leases  fairlj  entered  into, 
the  value  to  the  general  business  of  the 
lessee  requires  performance  in  the  inter- 
est of  creditors  of  the  lessee  even  af^r 
insolvencj  and  although  the  dirod  cara« 
ings  may  not  equal  the  renul. 

The  result  is  more  marked  in  the 
present  case,  because  the  guaranty  of  a 
dividend  of  ton  per  cent,  under  tlie 
tripartite  lease  or  agreement  of  May 
1S79  between  the  Metropolitan  Railway, 
tiie  New  York  Railway  (the  two  com- 
panies owning  tlie  New  York  elevated 
roads)  and  the  Manhattau  company, 
was  (in  accordance  with  a  stipulation  con- 
tained in  the  agreement)  printed  on  the 
face  of  each  certificate  of  shares  in  tlie 
Metropolitan  issued  and  reissued  to  pur- 
chasers after  the  consummation  of  that 
agreement. 

This  case  supports  the  methods,  by 
which  this  guaranty  was  abrogated  by 
the  directors  of  the  two  companies,  as 
well  as  the  right  of  the  directors  to  do  so. 
The  release  of  the  guarantied  ten  per 
cent,  dividend  by  the  subscfiuent  agree- 
ment of  October  1S81,  which,  quoting 
from  the  language  of  the  judge  **  ap- 
propriated the  revenues  of  the  Metro- 
politan as  a  part  of  the  general  funds 
of  the  Manhattan  to  pay  preferred 
dividends  to  the  New  York  Railway 
Company,"  was  carried  into  effect  by 
the  aid  of  the  votes  of  Russell  Sage,  the 
president  of  the  Metropolitan,  and  of  Jay 
(Sottld  and  Connor,  three  directors  of  the 
Metropolitan,  who  were  each  interested 
in  stock  of  the  Manhattan.  It  was  also 
alleged  in  the  bill  that  '*  Gould  and  Sage 
took  an  active  and  principal  part  in  the 
Vol.  XXX.— 99 


negotiations  which  led  to  the  agreement, ' ' 
C^uld  was  also  interested  in  tlie  stock 
of  both  the  other  companies.  Tliese  direc- 
tors were  incapable  of  taking  any  part  in 
the  negotiation  of  a  transaction  which 
directly  benefited  themselves.  A  director, 
accmtling  to  the  opinion  of  Wbi^h,  J., 
in  Goodin  v.  C.  W.  f  C.  Co,,  18  Ohio 
St.  169,  "as  soon  he  finds  he  has  per- 
sonal interests  which  are  in  cQnflict  with 
those  of  the  company  ought  to  reaupa,^* 
and  the  contract  in  that  case  was  set 
aside  at  the  suit  of  a  stockholder  on 
account  of  such  interest. 

The  court  supports  the  action  of  the 
board  of  directors  in  releasing  the  rig^t 
to  the  preferred  dividend,  because  inde- 
pendently of  those  directors  so  voting  and 
disqualified,  because  interested  adversely 
in  the  subject  of  the  contract,  the  six 
other  directors  voting  for  it  constituted 
a  majority  of  the  board,  and  they  do 
not  appear  to  have  had  any  such  adverse 
intcrcitt. 

It  docs  not  appear  that  these  six  di- 
rectors had  any  interest  in  the  company 
of  which  they  were  directors.  Such  an 
interest  is  in  no  sense  essential  to  their 
acting  as  directors,  but  was  a  material 
subjei^t  of  inquiry  in  the  case  because 
the  transaction  was  attacked  by  stock- 
holders of  tlie  Metropolitan  as  made  in 
bad  faith.  In  fact  the  bill  set  up  that  it 
was  a  betrayal  of  their  true  interests. 

In  a  question  between  a  third  party 
contracting  with  the  Metropolitan  Rail-  ' 
way,  who  set  up  the  invalidity  of  the 
agreement  on  account  of  the  interest 
of  the  three  directors,  the  answer  would 
have  been  that  tlie  agreement  was  valid 
beciiusc  executed  by  a  majority  of  the 
board,  without  tlie  three  interestfd  ones  ; 
this  was  the  view  in  the  Rolling  Stock 
Co,  V.  The  Railroad,  34  Ohio  St.  465. 
It  does  not  follow  even  from  that  case 
that  if   stockholders  had    dissented    it 


786 


FI^AGG  V.  MANHATTAN  RAILWAY  GO. 


would  hare  bonud  them.  In  the  aheence 
of  diieent  oo  the  part  of  their  principals 
even  the  action  of  the  three  intereeted 
direclon  wm  yalid  ae  to  strangon. 

Does  this  mie  apply  where  the  plain- 
tiff*, stockholden  of  the  Metropolitan, 
complained  that  their  interests  had  heen 
sacrificed  in  Aa  arraagement  by  two 
of  their  fellow  sto^holders,  also  direc- 
tors, who,  holding  adyerse  interests,  not 
onlj  Toted  as  directors  and  inflnenced 
the  other  members,  b«t  also  were  active 
parties  in  bringing  about  the  arrange- 
ment, and  bj  a  third  director  who  ap- 
peared to  be  interested  to  the  extent  of 
ISfOOO  shares  in  the  stock  of  the  Man- 
hattan company,  the  kMsee.  In  the  case 
of  Butts  Y.  Wood,  88  Barb.  181,  the 
action  of  the  migority  of  two  in  a 
board  composed  of  three,  passing  apon 
the  claim  of  the  third  director  who  also 
▼oted,  was  set  aside  at  the  instance  of 
one  of  die  sto^hoiders.  There  was, 
however,  in  this  case  a  family  relatton- 
ihip  between  the  members. 

This  case  therefore  presents  a  different 
qaestion,  and  the  legality  of  the  action 
of  the  Board  so  drcnmstanced,  we  think 
will  not  be  foond  to  depend  npon  the 
fact  that  a  majority  of  the  Board  were 
not  disqualified  by  interests  from  roting. 

The  facts  as  presented  do  not  show  that 
the  interest  of  Sage  and  Qonld  or  of  Con- 
nor was  known  to  the  other  directors ; 
this  was  a  material  fact,  as  to  the  action 
of  a  board  which  is  consulting  and 
adrisory  as  to  the  action  of  its  officers. 
"For,"  says  Gboter,  J.,  in  Opdm  r. 
Mtaray,  89  N.  Y.  80i,  <'  thesharaholders 
of  a  corporation  are  entitled  not  only 
to  the  rotes  of  the  directors  whom  they 
hare  appointed,  but  also  to  their  influ- 
ence and  argument  in  the  discussion 
which  loads  to  the  passage  of  their  reso- 
Intions:"  Aberdsm  Baiiwa^  Co.  r. 
Blakie,  1  Macqueen  H.  L.  Cas.  461. 
And  whQre  the  president  and  two  direct* 
tors  of  the  railroad  company  ntbaequentljf 
became  stockholders  in  the  construction 
company,  it  was  held  the  stockholders 


might  ratify  or  disafiinn  ;  but  a  ratifica- 
tion in  ignorance  of  the  material  fads 
did  not  estop  them :  A'e//y  r.  Tke  BaSL- 
road  Co,^  77  lU.  486. 

When  it  is  considered  that  the  board 
is  nominated  and  dccted  by  tin  hoMCTt 
of  the  controlling  interest  in  tiie  stock, 
that  often  a  majority  of  die  direeion 
hare  but  a  nominal  intereat  in  the  eoas- 
pany,  that  they  must  natually  be  in- 
fluenced by  those  holdiag  tlie  controlling 
interest,  then  sndi  directors  shonid  be 
held  strictly  to  the  limit  of  power  grow- 
ing out  of  agency  in  joint  asanriatinns 
for  trading  purposes,  and  the  question 
of  mala  fides  becomes  immaterial,  from 
the  absolute  neeesaity  of  treating  such 
traasactioos  as  fraudulent  per  te  and 
roidable  as  other  transactions  entirely 
blameless  in  themselres  are  treated  under 
the  statutes  of  fraud,  on  account  of  their 
liability  to  gross  abuse,  and  f<Kr  the  pro- 
tection of  society :  iHehand  r.  Gindy  4 
How.  654  ;  Cwdmlimi  Coal  Co.  r.  Sher- 
man,  80  Barb.  558 ;  Aberdem  Bailvg 
Co.  r.  BifJci€f  1  Macqueen  H.  L.  Cas. 
461. 

The  rights  of  stockholders  taler  se  are 
not  goremed  in  respect  to  the  action  of 
the  Board  by  the  same  rales  as  gorera 
dealings  with  strangers. 

For  the  rights  of  the  stockholden 
among  themselres,  in  their  relation  to 
the  gorerning  body,  we  look  to  the  laa 
of  partnership  and  of  agency  groiring 
out  of  it.  Stockholders  are  treated  in 
this  respect  exactly  as  partners. 

Directors  are  agents  of  the  corpora- 
tion, and  as  such  are  agents  of  the  stock- 
holders, but  agents  of  the  whole  body  of 
stockholders,  of  the  minority  as  well  as 
of  the  minority  which  elects  them. 
**  The  directors  are  the  trustees  or  man- 
aging partners,  and  the  stockholders  are 
cetfin*  que  truaty  and  hare  a  joint  interest 
in  all  the  property  and  effects  of  the  cor- 
poration :*'  Koehler  t.  Blade  Hiver  Fall 
iron  Co.j  S  Black  780;  Cumberlaid 
Cnal  Co.  T.  Skermaify  80  Barb.  558. 
Blackbcm,  J.,  says  jn  Taylor  t.  CW- 
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Chester  Railvjaif  Co.,  L.  R.,  S  Exeh. 
378,  "as  the  shArebolden  are  is  sub- 
stance partners  in  a  trading  concern,  the 
management  of  which  is  committed  to 
the  body  corporate,  a  trust  is  bj  implica- 
tion created  in  favor  of  the  shareholders, 
that  the  corporation  will  manage  die  cor- 
porate affairs,  and  apply  the  corporate 
fimds  for  the  purpose  of  the  original 
speculation.  The  rights  thus  conferred 
on  the  sharebolderB  as  between  them  and 
the  corporation  are  very  analogous  to 
those  between  partners,  and  like  those, 
depend  upon  the  terms  on  which  the 
parties  entered  into  the  joint  speculation. 
Any  shareholder  has  a  right  to  object  to 
any  act  being  done  which  is  in  contra- 
rention  of  the  rights  thus  given  to  him. 
Though  the  majority  of  the  shareholders 
or  even  all  but  himself  approved,  yet 
he  has  a  right  to  object  to  the  making  or 
the  enforcing  of  a  contract  to  do  any 
unauthorized  act  which  would  affect  his 
individual  interest,"  and  he  cites  the 
opinion  of  the  Vice-chancellor  (Kik- 
i>er8ley)  in  The  Earl  of  Shrewsbury 
r.  Xnrfh  ^affordsAirf  Rnifwny  Co.,  35 
L.  J.  Cli.  173  :  ''I  am  of  opinion  that 
neither  tlic  majority  of  directors  nor  the 
vote  of  the  majority  of  shftreholdcrs  at 
a  genernl  meeting  could  authorize  the 
application  of  any  part  of  tlie  funds  of 
the  company  to  the  pnrclinse  of  such, 
or  countenance  and  support  it  even  as 
against  a  sinj^lc  diMeuticut  sto(*kholder.'* 

So  in  Picker! Hf/  v.  Stephenson,  L.  R.,  14 
K<(.  322,  spcakin^r  of  the  powers  of  the 
directors  of  a  railway  company  at  p.  340 
the  Vice-chancellor  says :  *'Tlie  prin- 
ciple of  jurisprudence  which  I  am  asked 
here  to  apply  is  that  the  governing  body 
of  a  corporation  which  is  in  fact  a  trad- 
ing partnership,  &c." 

This  principle  is  fully  set  forth  in  the 
Infe  work  on  private  corporations  by 
Morawctz.  Applying  this  principle  to  the 
rijrhts  of  the  minority  or  of  any  one  com- 
plaining stockholder  in  the  present  case, 
it  w  dear  that  neither  of  t4ic  interested 
stockholders  could  as  partners  m  a  trad- 


ing company  have  voted  or  influenced 
the  action  of  the  joint  concern  in  a  con- 
tract to  which  they  were  parties  on  the 
other  side,  and  what  they  could  not  do 
themselves  they  could  not  do  through 
their  agents,  the  governing  body,  against 
the  consent  of  copartners :  Bladi  v.  Del. 
4r  H  Cimal  Co,,  S4  N.  J.  Eq.  453. 

"  Directors,"  says  Mr.  Justice  Davis, 
in  Koekler  v.  Black  River  Fall  Iron  Co*, 
S  Black  720,  <^  cannot  thus  deal  with 
the  important  intercsto  intrusted  to  their 
management ;  they  hold  a  place  of  trust, 
and  by  accepting  the  trust  are  obliged  to 
execute  it  with  fldelity  not  for  their  own 
benefit  but  for  the  licneflt  of  tlie  stock- 
hdders  of  the  corporation." 

Notably  was  this  principle  applied  in 
Card  V.  Hope,  1  B.  ft  C.  661,  where 
the  majority  owners  of  a  ship  who  by 
the  sale  of  their  shares  on  condition  that 
a  certain  person  should  go  as  master,  by 
this  agreement  disqualified  themselves 
from  an  exercise  of  their  judgment  in 
the  choice  of  a  master  which  tlie  other 
owners  were  entitled  to  expect. 

So  also  in  Cumberfand  Coal  Co*  v. 
Sherman,  30  Barb.  558,  per  Davis,  J. : 
'*  There  can  be  no  question  I  think  at 
the  present  that  a  director  of  a  corpora- 
tion is  the  agent  or  trustee  of  the  stock- 
holders, and  OS  such  has  duties  to 
di.«charge  of  a  fiduciary  character  to- 
wards his  principal." 

Hie  board  is  a  unit,  the  action  of  the 
l)oard  is  the  act  of  all  the  memWrs  ;  it 
binds  those  absent  and  those  voting  in 
the  negative,  and  they  are  the  agents  of 
each  and  every  stockholder,  and  it  rea- 
sonably follows  they  cannot  create  by 
their  vote  an  interest  adverse  to  any  one 
stockholder,  whetlicr  in  favor  of  a  stock- 
holder or  of  a  director,  any  more  than  a 
majority  of  the  stockholders  coald  at  a 
meeting  of  the  corporators. 

In  this  view  of  the  abwnce  of  evidence 
of  bad  faith,  or  evidence  of  'good  faith 
in  the  transaction,  is  immaterial.  In 
such  transactions  it  is  found  that  the 
consciences  of  men  will  not  stand  the 
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•train  of  lelf  interett,  and  oonrts  will 
nor  MMfiiire  whether  the  tnnsacfMo 
was  A  beneidnl  one  or  not  for  the  oor- 
ponMion.  "Cooetitutod  ns  faamarnQr 
is,  in  the  nMJority  of  caaee  dntj  woold  be 
orerbome  in  the  itrnggle."  Martkr, 
Whkmort,  SI  WaU.  178-I8S.  Fur  this 
reeaon  Mr.  Jnstiee  FinL»  my :  "  the 
Inw  therefore  will  aiwaTw  oondcma  the 
in  hia  own  beliaH;  when,  in 
to  the  matter  concerned,  be  it  the 
acent  of  otben  and  wiU  reiieve  against 
them  whenorer  tiieir  enforcement  is 
neasonabljr  resisted.  See  also  Mkkand 
▼.  Giredy  4  How.  ftOS. 

For  the  same  reason  a  director  cannot 
porefaase  the  rolling  stock  at  a  judicial 
sale.  Hs  cannot  repreeent  the  oompanjr 
in  transactions  with  another  company  in 
which  he  is  shareholder;  nor  can  the 
same  peraons  aet  as  agent  of  different 
companies  in  their  mntnal  transactions  s 
Morawets  on  Frirate  Corporations,  see* 
S4»  and  CMSs  dtod. 

What  one  joint  owner  or  corporator 
covld  not  do  to  bind  the  joint  concern, 
he  eannot  do  bj  a  bodj  acting  as  his 
agents.  The  three  directon  who  wera 
concerned  in  interest  in  the  other  compa- 
nies covld  not  Toto,  adTise  and  inilnenoe 
the  making  of  tlw  agreement  of  October 
1881,  and  the  other  directors  were  in- 
competent to  make  a  contract  bencfldai 
to  one  or  more  of  their  own  number. 

The  fact  that  these  three  directon 
who  had  an  interest  in  the  snhject-matter 
of  the  contract,  coostitated  only  a  mi- 
nority of  the  Board,  does  not  ralidate  the 
action  of  the  Board.  In  the  well-con- 
sidered case  of  CwnheHcmd  Coal  Co,  w, 
^tanmm,  30  Barb.  558,  this  subject  was 
carefully  considered  and  the  following 
remarks  are  applicable :  **  Neither  are 
the  duties  or  the  obligations  of  a  director 
or  trustee  altered  from  the  drcumstance 
that  be  is  one  of  a  number  of  trustees, 
and  that  this  drcumstauce  diminishes 
his  responsibility  or  relieves  him  from  any 
tncapadty  to  deal  with  the  property  of 
his  ceihn  qwi  tnut.    The  same  pnndple 


applies  to  him  a»  one  of  a  number  as  if 
he  was  acting  as  a  sole  trnsice. 

In  the  Aberdeen  BaUmag  €•,  t. 
Blakie,  I  Maoqneen  H.  L.  Cas.  4«1, 
it  was  held  that  it  made  no  difltcivnce 
whether  the  party  wiiose  act  or  cuotnct 
is  called  in  qoestion  is  only  one  of  a 
body  of  directofs,  not  a  sole  tmstee  or 
manager.  <'lt  wasMr.  Bbkie'sdntyto 
give  lo  hiseo-direcsorsand  throngh  them 
to  the  eompaay  the  foil  beneit  of  all  the 
knowledge  and  skill  which  he  ronld 
bring  to  bear  on  the  snbjert.  He  was 
bound  to  assist  them  in  getting  the 
articles  contracted  for  at  the  cfacnpest  po§- 
nble  rate,  as  for  as  related  to  the  adrice 
he  should  give  than  he  put  his  interest 
in  conflict  with  his  duty,  and  whether  he 
was  sole  director  or  one  of  many  can 
make  no  difference." 

Whether  the  American  courts  will 
hoU  as  the  House  of  Lords  did  in  that 
case,  that  any  contract  by  a  railway  com- 
pany with  a  flras  in  which  a  director 
was  co-partner  is  Toid,  may  be  doubted : 
AMUmm't  Appeal^  60  Fenn.  8t.  »0. 
The  RbUm§  Stock  Co.  r.  The  R.  Road, 
84  Ohio  St.  465,  holds  such  transactions 
voidable.  If  voidable,  the  right  of  the 
stockholders  to  do  so  is  not  affected, 
because  individual  directors  and  not  the 
wfa<^  board  were  interested.  Nor  will 
the  question  depend  on  whether  a  suffi- 
dent  number  of  directors  not  interested 
ratified  the  contract :  see  KoeUer  v.  Tie 
Black  River  FaU  Iron  Co.,  S  Black  7S0. 
The  question  is  not  without  serions  diffi- 
culties or  embarrsssments.  But  the 
necessity  appears  imperative,  tliat  inter- 
ested directors  should  withhold  from 
taking  any  part  in  the  action  or  deliber- 
ations of  a  board  in  regard  to  a  subject 
in  which  they  were  personally  interested 
with  the  other  contracting  parties. 

The  view  of  the  court  is  that  the 
directors  of  the  Metropolitan  had  it  in 
their  power  to  annul  and  modify  the 
lease  so  as  to  release  the  Manhattan 
company  from  the  payment  of  the 
guarantied  (Uvidend  of  ten  per  cent* 
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on  the  stock  of  the  letior  compmay 
without  the  MMBtof  the  stockholders, 
and  to  sabstitiite  a  new  relation  which 
as  hcst  described  as  thai  of  bailees  to 
run  that  mad  in  the  interest  of  the  diree 
companies,  without  anj  interference  bjr 
the  directors  of  the  Metropolitan. 

It  is  sustained  on  tike  gronod  Ihnt  the 
euntract  to  pay  a  diridend  on  the  stock 
of  the  Metropolitan  was  with  the  corporis 
tion  and  not  with  the  slockholden,  and 
that  the  directors,  as  ihe  goTening  body, 
were  competent  lo  vary  the  eontrack  to 
the  extent  of  releasint;  the  lessee  coin- 
pany  from  the  absolute  contract  to  pay, 
and  to  substitnte  a  contingent  dividend 
to  be  earned  out  of  the  road  operated 
by  the  former  lessees  after  appropriating 
the  joint  receipts  of  the  two  roads,  flrst 
for  the  benefit  of  tiie  stockholders  of  the 
New  York  company. 

This  new  arrangement  ihonid  be  de- 
scribed as  a  cancellation  of  the  lease  and 
substitution  of  a  new  contract  by  which 
the  management  of  the  Metropolitan 
was  delected  to  the  Manhattan,  allow- 
ing the  Metropolitan  to  participate  with 
the  Manhattan  in  the  eventnal  earnings 
of  their  own  road. 

Does  such  an  exercise  of  diseretkMi 
necessarily  arise  from  the  fact  thai  they 
are  the  governing  body  of  a  corporation. 
The  powers  of  the  board  arc  as  Taried  as 
the  subjects  which  they  adminifiter  ;  they 
are  implied  powers  growing  ont  of  the 
relation  of  agency,  and  it  is  conoeiTed 
that  no  powers  arc  implied  under  the  law 
of  agency  to  authorize  directors  to  change 
the  status  of  the  company  from  that  c€  a 
leased  road,  with  a  guarantied  dividend 
to  preserve  which  the  board  were  elected 
by  the  stockholders  ;  to  such  a  radically 
different  relation  as  the  present  one  di»- 
clones,  in  which  the  dividends  became 
dependent  upon  the  contingency  of  their 
being  earned,  through  the  management 
of  A  third  party  selected  by  the  directom 
to  manar^  tlio  road  insstcad  of  them- 
selves. 

And  in  Uiis  view  the  expressions  of 


Viee-OhaDeettor  Kiin>nauiT,  referred 
tohyjoadot  Blackbuiv  in  Taylor  r, 
Tk$  O^iekmur  SaHway  Co.,  are  pertinent. 
*' When  yon  speak  of  taiira  tirmcif  the 
company  ym  meaa  one  or  other  of  two 
things,  either  thai  yoa  cannot  bind  ail  the 
shurehoklen  to  salMil  to  it,  or  It  is  wltra 
mrtB  in  this  ntpect,  thai  the  ligitlature 
lor  instaaee  having  antliMiMd  you  to 
yon  eaaaot  go  uimI  make 
Bm  Ib  An  present 'case  the 
doM  nai  arise.  Theqnes- 
tioa  Is  wfcadiar  It  is  mUra  tmrn  as  being 
beyoad  the  power  of  the  directors  to 
bind  aU  the  sharehoUen." 
The  oonchMioB  does  not  neeessarilv 

ft 

seem  to  follow  that  becanse  under  the 
New  Tork  deessions,  qnotad  in  the  opin- 
ion, the  diraeiotf,  and  not  the  share- 
holders an  the  governing  body  of  a 
corporation,  that  the  power  of  the  direr- 
tors  extends  to  create  each  a  changed 
relation  of  the  stoekhoUers  as  in  this 
case.  And  pecnilarly  so  because  the 
agreement  requited  each  certificate  issnal 
and  reissaad  bj  the  Metropolitan,  to 
have  the  laol  of  dsB  holder  being  entitled 
to  a  guarantied  dividend  to  be  put  on 
the  iaoe  of  the  certlfieate. 

The  rale  which  eontrois  the  exercise 
of  the  pownr  by  the  directors  limit  it  to 
the  objectt  they  wers  appointed  to  carry 
out.  The  stockholdera,  complainaats, 
had  entered  Into  a  body,  the  fniidamcn* 
tal  idea  of  wfakh  Is  that  they  had  ac- 
quired a  right  to  a  fixed  dividend  guar- 
anteed by  a  lessee  who  had  assumed  the 
risks  of  the  business,  in  consideration 
of  certain  advantages  accruing  to  the 
lessees.  The  board  pf  snefa  a  comimiiy 
lias  by  implication  entirely  distinct  pow- 
ers from  the  natnre  of  the  case,  from  one 
selected  to  conduct  a  company  engaged 
in  transportation.  Their  duties  arc  to 
protect  the  lessors,  to  see  that  the  lessees 
comply  with  their  engagements,  and  to 
enforce  the  rights  of  the  lessors  as  to 
the  property  leased. 

Consideration  might  require  the  lioard 
in  tlieir  dii»;retion  for  tlie  purpose  of  pro- 
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die  rights  of  tiieir  eoaftitaeiits  to 
forego  1^  payment  of  tiie  tnstiilnieiits 
of  diTidends,  ia  oertun  eTenti  to  agree 
to  a  redaction  or  to  foredoiet  to  re-enter 
and  poiieie  ttMouel^ei  of  the  property, 
and  to  reeniae  their  Ant  barineM  as  car- 
riere,  if  in  their  jndgnMut  the  inttreeH 
of  their  oonetttoeiiti  required  it. 

It  ie  dittcvlt  to  ^eeify  the  Umiti 
within  which  the  oowti  will  reetrain 
their  powen  in  protactigg  the  righte 
of  the  kHore.  Bat  ie  it  eenatn  diat 
thoie  poweie  can  be  eonetraed  to  en- 
able them  to  destroy  or  eet  aside  the 
fandamental  position  of  the  associa- 
tion  which  they  were  the  managers  to 
preserve,  any  more  than  the  sloekholders 
ooald  bj  the  role  of  a  mijerity  as 
agatnsC  a  dissentieBt  stockholder  ?  fi^oofe 
▼.  Ddtmart  #•  R.  Qmal  Cb.,  14  N.  J. 


Eq.  455,  in  whidi  case  the  lease  of  a  rai^ 
road  by  legislatire  anthority  was  held 
SQch  a  radical  change  of  the  conditica 
of  the  company  as  to  be  roid  against  a 
single  dissentient  stockfaplder.  The 
change  in  this  case  was  eqnaify  gmt. 
Their  powers  in  the  present  case  are  held 
to  extend  to  enable  tiiem  to  wieam  the 
payment  of  the  diWdend  by  the  lesseci 
withoat  reentering  and  retaking  the 
leased  estete,  bat  leaTing  It  in  the  hsnds 
of  the  lessees  to  apply  the  net  earnings 
after  the  payment  of  taxee  and  coren- 
aated  interest  on  bonds  as  a  joint  fimd 
with  that  of  the  New  York  road,  to  the 
payment  of  a  caasnlative  diTidead  of 
six  per  cent,  to  the  New  York  road, 
tearing  only  a  lesalting  interest  fcr  tiw 
Metropolitan  in  An  basincm  eondncted 
by  the  Manhattan. 

l|omov  P.  HBvnr. 
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Where  it  is  ezprcased  in  tenns  apon  a  railway  tieket  that  it  is  not  good  nnkss 
"  used ''  on  or  beftwe  a  certain  day,  a  preseatatlon  of  the  ti^et  and  its  acceptance 
by  the  oondnctor  before  midnight  of  that  day,  although  the  jonmey  is  not  completed 
until  the  next  morning,  will  be  held  to  be  a  compliance  with  the  condition. 

Where  a  railway  ticket  binds  the  passenger  to  a  continnons  jontney,  he  is  not 
bonnd  to  commence  his  journey  at  the  starting  point  named  in  the  ticket,  but  may 
enter  the  train  at  any  intermediate  station  on  the  route. 

Action  by  a  passenger  to  recover  damages  for  being  ejected  from 
defendant's  cars.     The  material  facts  of  the  case  are  as  follows : 

The  plaintiff  being  in  St.  Louis  on  the  2l8t  of  September  1877, 
parchased  of  the  Ohio  and  Mississippi  Railway  Company  a  ticket 
for  a  passage  from  St.  Louis,  over  the  several  railroads  mentioned 
in  coupons  annexed  to  the  ticket,  to  the  city  of  New  York.  It  was 
specified  on  the  ticket  that  it  was  '^  good  *'  for  one  continuous  pas- 
sage to  point  named  *^  in  coupon  attached ;"  that  iti  selling  the 
ticket  for  passage  over  other  roads,  the  company  making  the  sale 
acted  only  as  agent  for  such  other  roads  and  assumed  no  responsi- 
bility beyond  its  own  line ;  that  the  holder  of  the  ticket  agreed 
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with  the  respective  companies  over  whose  roads  he  was  to  be  carried 
to  use  the  same  on  or  before  the  26th  of  September  then  instant,  and 
that  if  he  failed  to  comply  with  such  agreement,  either  of  the  com- 
panies might  refuse  to  accept  the  ticket  or  any  coupon  thereof  and 
demand  the  full  regular  fare  which  he  agreed  to  pay.  He  left  St. 
Louis  on  the  day  he  bought  the  ticket,  and  rode  to  Cincinnati  and 
stopped  there  a  day.  He  then  rode  to  Glereland  and  stayed  there  a 
few  hours,  and  then  rode  to  BnlTalo,  reaching  there  on  the  24th,  and 
stopped  there  a  day.  Before  reaching  Buffalo  he  had  used  all  the 
coupons  except  the  one  entitling  him  to  a  passageover  the  defendant's 
road  from  Buffalo  to  New  York.  The  material  part  of  the  language 
upon  that  coupon  is  as  follows :  *'  Issued  by  the  Ohio  and  Mis- 
sissippi Railway  on  account  of  New  York  Central  and  Hudson 
River  Railroad  one  first-class  passage,  Buffalo  to  New  York." 

Being  desirous  of  stopping  at  Rochester  the  plaintiff  purchased 
a  ticket  over  the  defendant's  road  from  BuffaU  to  Rochester,  and 
upon  that  ticket  rode  to  Rochester  on  the  25th,  reaching  there  in 
the  afternoon.  He  remained  there  about  a  day,  and  in  the  after- 
noon of  the  26th  of  September  he  entered  one  of  the  cars  upon 
the  defendant's  road  to  complete  the  passage  to  the  city  of  New 
York.  He  presented  his  ticket  with  the  one  oonpon  attached  to 
the  conductor,  and  it  was  accepted  by  him  and  was  recognised  aa  a 
proper  ticket,  and  punched  several  times  until  the  plaintiff  reached 
Hudson,  about  three  or  four  o'clock  A.  M.,  September  27th,  when 
the  conductor  in  charge  of  the  train  declined  to  recognise  the  ticket, 
on  the  ground  that  the  time  had  run  out,  and  demanded  $8  fare  to 
the  city  of  New  York,  which  the  plaintiff  declined  to  pay.  The 
conductor  with  some  force  then  ejected  him  from  the  car. 

The  trial  judge  nonsuited  the  plaintiff  on  the  ground  that  the 
ticket  entitled  him  to  a  continuous  passage  from  Buffalo  to  New 
York,  and  not  from  any  intermediate  point  to  New  York.  The 
general  term  affirmed  the  nonsuit  upon  the  ground  that  although 
the  plaintiff  commenced  his  passage  upon  the  26th  of  September 
he  could  not  continue  it  after  that  date,  on  that  ticket 

The  opinion  of  the  court  was  delivered  by 

Earl,  J. — We  are  of  the  opinion  that  the  plaintiff  was  impro- 
perly nonsuited.  The  contract  at  St.  Louis  evidenced  by  the  ticket 
and  coupons  there  sold  was  not  a  contract  by  any  one  company  or 
by  all  the  companies  named  in  the  coupons  jointly  for  a  continuous 
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passage  from  St.  Louis  to  New  York.  A  separate  contract  was 
made  for  a  continuous  passage  orer  each  of  the  roads  mentioned  ia 
the  several  coupons.  Each  compan;,  through  the  agents  selling  the 
ticket,  made  a  contract  for  a  passage  over  its  road,  and  each  com- 
pany assumed  responsihilitj  for  the  passenger  only  over  its  road. 
No  company  was  liable  for  any  accident  or  default  upon  any  road 
but  its  own.  This  was  so  by  the  very  terms  of  the  agreement 
printed  upon  the  ticket.  Hence,  the  defendant  is  not  in  a  position 
to  claim  that  the  plaintiff  was  bound  to  a  continuous  passage  from 
St.  Louis  to  New  York,  and  it  cannot  complain  of  the  stoppages 
at  Cincinnati  and  Cleveland.  Hutchinson  on  Carriers,  sect  579; 
Brooks  V.  The  Railway,  15  Mich.  332. 

But  the  plaintiff  was  bound  to  a  continuous  passage  over  the 
defendant's  road — that  is,  the  plaintiff  could  not  enter  one  train  of 
the  defendant's  cars  and  then  leave  it,  and  subsequently  take  another 
train  and  complete  his  journey.  He  was  not,  however,  bound  to 
commence  his  passage  at  Buffalo.  He  could  commence  it  at  Ro- 
chester or  Albany,  or  any  other  point  between  Buffalo  and  New  York, 
and  there  make  it  continuous.  The  laiiguage  of  the  contract,  and 
the  purpose  which  may  be  supposed  to  have  influenced  the  making 
of  it  do  not  require  a  construction  which  make  it  imperative  upon 
a  passenger  to  enter  a  train  at  Bufialo.  No  possible  harm  or  incon- 
venience could  come  to  the  defendant  if  the  passenger  should  forego 
his  right  to  ridefrom  Buffalo  and  ride  only  from  Rochester  or  Albany. 
The  purpose  was  only  to  compel  a  continuous  passage  after  the  pas- 
senger had  once  entered  upon  a  train.  On  the  26th  of  September 
the  plaintiff  having  the  right  to  enter  a  train  at  Buffalo,  it  cannot 
be  perceived  why  he  could  not,  with  the  same  ticket,  rightfully 
enter  a  train  upon  the  same  line  at  any  point  nearer  to  the  place 
of  destination. 

When  the  plaintiff  entered  the  train  at  Rochester  on  the  after- 
noon of  the  26th  of  September  and  presented  his  ticket  and  it  was 
accepted  and  punched,  it  was  then  used  within  the  meaning  of  the 
contract.  It  could  then  have  been  taken  up.  So  far  as  the  plain- 
tiff was  concerned  it  had  then  performed  its  office.  It  was  there- 
after left  with  him  not  for  his  convenience  but  under  regulations 
of  the  defendant  for  its  convenience  that  it  might  know  that  his 
passage  had  been  paid  for.  The  contract  did  not  specify  that  the 
passage  should  be  completed  on  or  before  the  26th,  but  that  the 
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ticket  should  be  used  on  or  before  that  day,  and  that  it  was  so  used 
seems  to  us  too  clear  for  dispute. 

The  language  printed  upon  the  ticket  must  be  regarded  as  the 
language  of  the  defendant,  and  as  it  is  of  doubtful  import  the  doubt 
should  not  be  solved  to  the  detriment  of  the  passenger.  If  it  had 
been  intended  by  the  defendant  that  the  passage  should  be  continuous 
from  St.  Louis  to  New  York,  or  that  it  should  actually  commence 
at  Buffalo  and  be  continuous  to  the  city  of  New  York,  or  that  the 
passage  should  be  completed  on  or  before  the  26th  of  September, 
such  intention  should  have  been  plainly  expressed  and  not  left  in 
doubt  as  might,  and  naturally  would,  mislead  the  passenger. 

We  have  carefully  examined  the  authorities  to  which  the  leamefl 
counsel  for  the  defendant  has  called  our  attentioa,  and  it  is  suffi* 
cient  to  say  that  none  of  them  are  in  conflict  with  the  views  above 
expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  t'»e  event. 


1.  At  aboat  the  same  time  that  the 
principal  case  was  deoidc<l  a  caw  of  a 
similar  nature  was  decided,  ami  in  the 
same  way,  in  the  St.  Louis  Court  of 
Appeals.  The  case  was  tlmt  of  JCwttis 
V.  St.  Louis,  i'c.f  Railroad  Co.,  and  is 
noted  in  tlic  Central  Law  Jounial  of 
June  23<1  1882.  So  far  as  we  liarc 
In^en  able  to  discover,  the  point  in  is!*iic 
had  not  prcvionsly  l»ecn  raised,  and  it  is 
soniewliat  carious  that  it  should  have  been 
passed  upon  by  these  two  courts  at  the 
same  time.  These  decisions  will  no  doubt 
1)0  regarded  as  settling  the  question,  and 
esrablishin^  the  proposition  that  a  rail- 
way ticket  on  which  is  printed  a  stipula^ 
tion  that  it  is  not  good  unless  u<*ed  on 
or  before  a  certain  day,  is  good  for  the 
journey  contracted  for  if  presented  be- 
fore miduight  of  the  day  on  which  it 
expires,  although  the  journey  is  not  com- 
plete until  the  next  day  or  days. 

2.  That  a  railroad  company  has  the 
right  to  limit  the  period  within  which 
a  ticket  issued  by  it  will  be  recognised 
is  a  proposition  not  considered  in  the 
principal  case,  but  assumed  and  passed 
without  comment.     And  for  that  matter 
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comment  was  wholly  niiBeccssary.  The 
truth  of  the  proposition  is  now  erery- 
where  conceded,  being  well  establiabed 
by  the  authorities:  Bontcn,  ^.,  Rail- 
road Co.  T.  PhxtOTf  1  Allen  267 ; 
Churchill  V.  The  C.^A.  Railroad  Co., 
67  III.  390 ;  State  y.  Campbeliy  38  K. 
J.  Law  309  ;  Shedd  ▼.  TVoy,  ^.,  RaU- 
road  Co.,  40  Vt.  SS ;  Johntom  ▼•  Con- 
cord Railroad  Co,,  46  N.  H.  211. 

8.  In  Pier  r.  finch,  24  Baib.  514^ 
the  Supreme  Court  of  New  York  paned 
on  the  following  ticket:  **New  York 
k  Erie  Railroad.  Coming  to  Elmira* 
Please  keep  this  in  siglit.  Good  this 
trip  only.  Oct.  19th  IS»4.'*  The 
liolder  of  the  ticket  did  not  take  pas- 
sage until  Deoemher  25ch  following,  when 
he  was  forcibly  put  off  llie  train,  tlie  con- 
ductor refusing  to  rcceire  the  ticket 
because  it  was  dated  sereral  dajw  pire- 
Tiously.  It  was  ooatended  that  thie 
ticket  was  limited  t»  a  ride  in  the  next 
passenger  train  going  from  Coming  to 
Elmira  after  the  porehase  of  the  ticket^ 
or  at  all  erents  that  the  right  was  limited 
to  the  day  on  whKh  the  ticket  bore  date. 
I1ie  court  said;  ^*^Tlie  words  which  ara 
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•opposed  to  limit  the  ODdertaking  to 
tome  ipecific  train  of  cars  or  period  of 
time,  an'd  tlie  only  words  whidi  are 
claimed  to  have  that  effect  are  'good 
this  trip  only.^  It  is  quite  apparent,  I 
think,  tfant  these  words  have  no  refer- 
ence so  any  particular  day  or  hour  what- 
eTer.  They  do  not  relate  to  time,  but 
to  a  jovney.  '  This  trip.'  What  trip  f 
A  trip,  in  its  ordinary  ngnification, 
means  a  jonmey,  jaunt  or  ezcursfon  by 
some  person ;  and  as  the  ticket  is  giTen 
to  the  passenger  as  eridence  of  his  right, 
*  this  trip'  must  be  oonstmed  to  mean 
the  journey  such  passenger  proposes  to 
make,  and  does  not  become  operative 
until  he  undertakes  it" 

Where  the  ticket  is  stamped  **  Good 
for  this  train  only,"  and  dated,  the 
right  is  limited  to  a  passage  on  the  com- 
pany's cars  on  the  day  of  its  date: 
^mos  T.  Hudmm  River  JRailroad  Cb.,  61 
Barb.  611 ;  Gmore  r.  SamU,  54  N.  Y. 
512.  In  Gale  t.  Delaware,  ^.,  Rail" 
road  Co»t  7  Hon  €70,  it  is  held  that  a 
ticket  *'good  for  this  day  and  train 
only,"  and  dated  on, the  day  of  its  issue, 
authorises  a  passenger  to  select  any  train 
on  that  day.  but  boS  Id  stop  over  and 
perform  the  residue  of  his  journey  on 
anothar  train. 

Where  a  coupon  is  stamped  "not 
good  if  detached"  fron  stub,  it  confers 
no  right  of  passage  on  the  holder  after  it 
has  been  detaclied  in  violation  of  the 
condition  :  Walker  t«  Railroad  Co.,  S3 
How.  Pr.  817 ;  ffoiutm,  ^.«  Railroad 
Co.  T.  Ford,  58  Tex.  864 ;  BamUUm 
V.  N.  y.  CeiUral  Railroad  G».,  51  N. 
Y.  101. 

4.  It  is  wdU  settled  that  where  it  is 
necessary  for  a  traveller  in  going  from 
one  place  so  another  to  pass  over  con- 
necting lines  of  railroad,  it  is  competent 
for  cither  company  to  contract  with  him 
for  his  transportation  the  whole  dis- 
tance. But  a  difference  of  opinion  has 
existed  as  to  whether  such  a  contract  is 
to  bo  implied  from  the  collection,  by  the 
carrier,  of  fare  en  advance  for  die  entire 


journey,   without  any  agreement  limit- 
ing its  risk  to  its  own  liuc.     It  lias  been 
hela  diat  such  a  contract  will  U'  implied 
under  such  ctrcumstaaces  :  Railroad  C«. 
V.   Cam^l,  36  Ohio  St.  647  ;  Illinois 
Central  Railroad  Co.    v.    Cc7»c/oih/,  24 
111.  8dS.     And  on  the  other  hand  it  has 
been  held  that  such  a  contract  will  not 
be  implied  from   those  drcumstsnces : 
MUnar  v.  Nam  Yorky  ^.,  Railroad  Co., 
58  N.  Y.  368  ;  Kni^  v.  P.  ^  S.,  fr. 
Railroad   Co.,  56  Me.  S34 ;  Norton  v. 
Eastern  Railroad  Co.,  114  Mass.  44. 

5.  It  must  be  regarded  as  settled  that 
where  a  railway  ticket  is  sold,  spedfying 
that  it  is  good  for  **  one  first-class  pas- 
sage" from  one  place  to  another  named 
thereon,  the  contract  is  aa  entirety  and 
cannot  be  performed  in  parts.    The  con- 
tract is  for  a  continuous  passage.    As 
expressed  by  Mr.  Cliief  Justice  Greeh 
of  New  Jersey,  in  a  case  decided  in  that 
state  in  1854,  the  passenger  by  such  a 
ticket  **  acquires  the  right  to  be  carried 
directly  from  one    point  to  the  other 
without  interruption.     He  acquired  no 
right  to  be  transported  frosn  one  point 
to  anotlier  upon  the  route,  at  different 
times  and  by  different  lines  of  convey- 
ance,    until    the    entire   journey    was 
accomplished.     The    company  engaged 
to  carry  the  passenger  over  ilic  entire 
route  for  a  stipulated  price.     But  it  was 
no  part  of  their  contract  that  they  would 
suffer  him  to  leave  the  train  and  to  re- 
sume his  seat  in  another  train  at  anv 
intervening    point     upon    tiie    road : 
State   V.  Overton,  24  N.  J.  Law  438. 
And  sec  Stone  v.  The  C.  f-  N.  IV.  RaU- 
road  Co.,  47  Iowa  82;  Drew  v.  Central 
Ihcific  Railroad  Co,,  51  Cal.  425  ;  i/r- 
Clure  V.  FhUaddpkia,  ^.,  Railroad  Co.^ 
34  Md.  532,  536  ;  BamUton  v.  lY.  Y. 
C.  Railroad  Co.,  51  N.  Y.  100  ;  Ckentf 
V.  Boeton,  ffx..  Railroad  0>.,  11  Met. 
122;   Cleveland,  ^.,   Railroad  Co.   v. 
Bartram,  11   Ohio  St.  457  ;    Barker  v. 
O^tn,  31  Barb.  556 ;    Terr^  v.  /7wA- 
*"^i  #^*»  Railroad  Co.,  IS  Hun  (N.  Y.) 
360;    Oil  Creek,   ^.,  Railroad  Co.  w. 
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Clark,  7S  P^nn.  St.  231  ;  Outerhridge 
T.  Philadelphia,  ^r.,  Raih-fHtd  Co.,  1 
Weekly  Notes  (Pliila.)  11.  And  so  ia 
Dietrich  r.  Panuiflcajna  Railroad  Co,, 
71  Fenn.  St.  435,  where  the  ticket  wu 
iffiued  •*  March  Uth  1867/'  and  was 
stain]>ed  **good  onlj  antil  March  16th 
1867.*'  That  the  passenger  pnrcbasinj; 
such  through  ticket  has  been  permitted 
to  ride  on  sabfeqnent  trains  without  a 
stop-over  check  is  inadmissible  evidence, 
in  an  action  bron^dit  by  him  against  the 
company  for  ejecting  him,  and  not  allow- 
ing him  to  ride  on  a  subsequent  train 
without  a  stop-over  check  :  Stone  v. 
Chicago  Rail  rood  Co,,  47  Iowa  82. 

The  contract  between  the  carrier  and 
the  passenger  is  reciprocal.  As  the  pas- 
senger can  insist  on  a  continuous  pas- 
sage, having  once  taken  passage  on  a 
train  that  stops  at  the  station  specified 
on  the  ticket,  so  the  company  can  insist 
on  a  continuous  passage,  and  the  pas- 
senger cannot  deman'tl  of  the  conductor 
&4  matter  of  right,  a  lay-over  ticket: 
Churchill  V.  Chicago,  ^-c.  Railroad  Co,, 
67  III.  39.3.  But  where  a  pasiicngcr, 
upon  applying  to  a  conductor  for  in- 
formation is  told  by  him  that  lie  may 
;;ct  off  at  an  intermediate  station,  and 
continue  his  journey  by  the  next  train 
upon  the  same  ticket,  and  the  passenger 
relying  on  such  statement  leaves  the 
train  and  takes  i>assage  on  the  next 
train,  the  company  is  bound  to  carry 
him  on  tlic  next  train  to  the  end  of  his 
route,  and  is  estopped  from  denying  tlie 
authority  of  the  conductor  to  make  tlie 
agreement:  Tarltell  v.  Northern  Central 
Railroad  Co,,  24  Hun  (N.  Y.)  51.  In 
a  case  in  New  Jersey,  however,  where 
the  plaintiff,  riding  in  the  cars  by  virtne 
of  a  through  ticket,  stopped  at  an  inter- 
mediate point,  and  having  entered  an- 
other train,  claimed  the  right  to  continue 
his  journey  on  the  same  ticket  by  virtue 
of  the  representations  made  by  the  con- 
ductor, but  was  expelled  from  the  train, 
it  was  held  that  he  could  not  recover,  it 
appearing  that  only  a  train  agent  could 


modify  the  fi>rco  of  the  ticket :  /V/ne  v. 
I\nn$ylvaikia  Railroad  Co.,  42  N.  J. 
I^w  449. 

Where  a  passenger  gave  to  the  con- 
ductor his  ticket  from  C.  to  N.,  but  the 
conductor  gave  him  no  check  in  return, 
and  before  reaching  N.  there  was  a 
change  of  conductors,  and  the  new  con- 
ductor expelled  the  passenger  for  want 
of  a  ticket,  tlie  company  was  held  liable 
in  damages :  Pittsburgh,  ^-c,  Railroad 
Co,  V.  Hennigh,  39  Ind.  .'(09. 

6.  Wliere  a  railroad  company  operates 
two  roads  between  two  points  on  its 
thi-ough  route,  one  being  a  part  of  its 
through  route,  and  tlie  other  a  longer 
route  used  for  way  trains,  it  is  held  that 
a  passenger  pnrchn«>in^  a  through  ticket 
is  only  entitled  to  travel  over  the 
through  and  most  <ljrei't  route.  For 
instance  one  pun-lm«ing  a  ticket  at 
Buffalo  for  Albanv  over  the  New  York 
Central  Railroad,  could  not  leave  the 
train  at  Rochester,  and  go  around  by 
wny  of  Auburn,  connecting  with  the 
main  line  at  Syracuse  :  Dennett  v.  y,  Y, 
Cfiitral,  ^r.,  Railrful  Co,,  69  N.  Y. 
594. 

7.  A  ticket  issued  for  a  passage  from 
one  specified  place  t<»  another,  does  not 
entitle  the  holder  to  a  passage  in  a  direc- 
tion the  reverse  of  that  indicated  on  the 
ticket.  For  instance  a  ticket  issued  for 
n  passage  from  Portland  to  Boston  is 
not  goo<l  for  a  pa>sii;;e  from  Boston  to 
Puitland ;  Keehtf  v.  Uftnton^  Ac,  Rail- 
road Co.,  67  Me.  163  (1878). 

8.  The  law  impoi^cs  no  obligation  on 
a  railroad  company  to  carry  passengers 
on  frieght  trains,  nor  freight  on  pas-< 
scnger  trains.  It  only  requires  them  to 
carry  both,  permitting  them  to  regulate 
the  manner  in  which  it  shall  be  done : 
Arnold  ▼.  ///.  Cent.  Railroad  Co,,  83 
111.  273;  Oiicago,  «J*»'.,  Railroad  Co.  v. 
Randolph ^  53  Id.  515.  So  that  when  a 
passenger  purchases  a  ticket  he  only 
acquires  the  right  to  lie  carried  accord- 
ing to  the  custom  of  tlie  road ;  he 
acquires  the  right  to  be   carried  to  the 
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place  for  which  it  calls,  on  wnj  train 
that  Dfmallj  carriet  paMengeni  to  tliat 
place.  He  cannot  insist  on  goin{f  on  a 
freight  train,  nor  on  a  through  train  not 
accostomofl  to  stop  at  that  station: 
Oneago,  frc.,  Renlroad  Co.  t.  Rcmdofpk, 
tmpra,  80  the  words  **good  on  pas- 
senger trains  onlj,"  printed  on  a  ticket 
do  not  amount  to  an  agreement  tliat  aU 
of  tiie  passenger  trains  of  tlie  company 
will  atop  at  the  station  designated  on 
tfw  ladwt.  Henee,  in  an  action  broueht 
tgainat  the  compAnj  to  recorer  damages 
for  carrring  the  holder  of  the  ticket  past 
the  destination  named  on  such  ticket,  the 
complaint  should  arer  that  the  train  on 
which  he  was  so  carried  was  one  which, 
under  the  regulations  of  the  company, 
should  have  stopped  at  that  station  :  Ohio, 
trc,y  Railroad  Co.  r.  Smarthovt,  67  Ind. 
567  ;  Ohio^  ^.,  Railroad  Co.  r.  Batton, 
60  Id.  IS. 

9.  The  rule  sometimes  adopted,  re- 
quiring passengers  who  paj  on  tlie  train 
to  pay  a  higher  rate  of  fare  than  those 
who  par  at  the  ticket  offioc,  is  a  lawfhl 
regulation,  proridod  such  higher  rate  is 
a  reasonahle  one:  State  r.  Goofd,  53 
Me.  279  ;  Ritter  r.  PfiUttdetphia,  >c., 
Railroad  Co.,  S  Wecklr  Notes  Cases 
389 ;  dieago,  fv.,  Rnifroad  Co,  r. 
Jhrk$,  18  III.  460 ;  Pkiimmt  I\ilac€  Car 
Co.  T.  Re«d,  75  Id.  ISO;  IndianapoliSf 
^•c..  Railroad  Co.  v.  Rinard,  46  Ind. 
993;  HoffhawT  r.  The  Z>.,  rf-c..  Rail- 
road  Co.,  52  Iowa  343  ;  Toledo,  %-€., 
Railroad  Co.  t.  Wright,  68  Ind.  586  ; 
Jeffersonffille,  |t.,  Railroad  Co.  x.  Rog^ 
eri,  88  Id.  1  ;  State  r.  Chovin,  7  Iowa 
904 ;  Dh  Laurenn  r.  F^rst  Diri*,,  ^., 
15  Minn.  49 ;  Blofid  r.  Southern  Ihafie 
Railroad  Co.,  55  Cal.  570.  Where  a 
railroad  company  requires  that  tickets 
shall  be  parcfaased  at  the  railway  station, 
it  must  furnish  conrenicnt  facilities  to 
the  public  for  the  purchase  of  tickets  by 
keeping  open  the  ofltce  a  reasonable  time 
in  advance  of  the  hour  fixed  by  the  time- 
tables for  the  departure  of  trains.  If 
this  is  not  done,  a  party  has  the  right  to 


enter  the  train  and  offer  to  pay  for  tlis 
passage,  and  if  this  is  refused  and  he  is 
ejected,  lie  has  a  right  of  action  against 
the  company  :     Chirago,  ^r..   Railroad 
Co.  r.  Flagg,  43  HI.  364  ;  77//jMiJr  Central 
Railroad  Co.  r.  Johnsom,  67  Id.  314; 
Illinois  Central  Railroad  Co.  r.  S^om, 
49  Id.  440 ;  Chicago,  %-c..  Railroad  Co. 
T.  Jhrht,  tupra;  St..  Lonit,  fr..  Railroad 
Co.  T.  Dalby,  19  Id.  353  ;  Jefermmrille, 
^.,    Railroad    Co.    r.    Rogers,   sspra; 
Ihine  r.  Chicago,  ^.,  Railroad  Co.,  45 
Iowa  569.     No  right  exists  to  eject  a 
passenger  who  has  paid  the  regular  rate 
and  refused  to  pay  the  extra  fare,  so  long 
as  the  money  is  retained  in  the  possession 
of  the  conductor.     So  long  as  the  con- 
dnct«>r  keeps  the  money  it  is  evidence  that 
it  was  received  as  full  fare,  and  the  pas- 
senger may  rely  on  it  as  such.    The  cgid- 
pany  is  liable  if  tlie  passenger  is  expelled 
before  the  money  is  returned,  and  ii  is 
no  defence  that  the  conductor  retuined 
the  money  alter  he  had  got  the  passenger 
CUT  the  train :  Bland  v.  SoaHtem  I\h^c 
Railroad  Co. ,  59  Cal.  570.     Bat  it  is  not 
the  dnty  of  the  compnny  to  keep  tlie  ofiee 
open  as  long  as  a  delayed  train  may  hap- 
pen to  stop  at  the  station  afVer  the  time 
established  for  its  departure.    It  is  held 
suAcient  if  it  is  kept  open  during  sorii  a 
reasonable  time  licfore  the  time  appointed 
for  the  train  to  start,  as  that  all  panen- 
gers  who  arrive  at  -the  depot  on  time 
shall  have  a  sufficient  time  to  purdiase  a 
ticket  and  get  aboard  the  train :  St.  Louis. 
^.,  Railroad  Co.  v.  South,  43  111.  i76. 
In  New  Tork  the  Supreme  Court  haF 
held  that  where  a  railiXMd  company  if 
authorized  by  law  to  charge  additional 
fare  to  a  passenger  who  cniti  to  purchase 
a  ticket  before  entering  the  cars,  it  is  not 
bound  to  keep  its  ticket  office  open  for 
any  particular  time  bqfore  the  departure 
of  the  train,  in  the  absence  of  a  statu- 
tory provision   requiring  it  to  do  so: 
Bordeaux  v.  Erie  Railroad  Co.,  8  Hun 
579.     And  where  the  company  requires 
extra  fares  of  passengers  not  purrhaFing 
tickets  before  entering  tlie  cars,  and  the 
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passenger  pays  the  extra  rate  for  a  pas- 
sage from  A.  to  B.,  and  on  reaching  B. 
does  not  leave  the  train  but  ooucludcs  to 
^o  on  to  C,  be  is  a^in  bound  to  |iay  the 
additional  rate  the  same  as  thougli  he  en- 
tered the  train  at  B. :  CMcayo,  j'C., 
Railroad  Co.  r.  Ihrks,  supra, 

A  railroad  company  has  the  right  to 
adopt  a  rule  i-equiring  all  persons,  who 
propose  taking  passage  on  a  freight  train, 
to  purchase  their  tickets  before  entering 
the  cars,  and  authorizing  tlie  conductors 
to  expel  from  the  train  all  persons  who 
have  not  provided  themselves  with  tick- 
ets: Law  V.  Illinois  Central  Ruilroad 
Co.f  32  Iowa  534  ;  Lane  v.  East  Tenn,^ 
^.,  Railroad  Co.,  5  I^a  (Tcnn.)  124; 
ft.  c.  S  Am.  &  Eng.  Railway  Cases  S7  8  ; 
IHinoit  Central  Railroad  Co.  t.  Nelson^ 
59  III.  110;  Toledo,  ^.,  Railroad  Co. 
V.  Ihiterson,  63  Id.  304  ;  Lake  Shore, 
jJltr.,  Railroad  Co.  r.  Greemoood,  .79 
Penn.  6t.  378 ;  B.  f-  Sf.  Railroad  Co. 
\.  Rn§ey  11  Neb.  177.  But  the  cases 
hold  that  the  public  is  entitled  to  pre- 
vious notice  of  such  a  regulation. 

10.  It  is  of  course  within  the  legiti- 
mate p<iwer  of  a  state  to  enact  that  a 
railway  ticket  shall  be  good  for  a  certain 
s|icciHed  {>criu<l  from  the  time  it  is  ist>ited, 
iiiid  that  the  liolder  of  the  ticket  sliall 
have  the  right  to  stop  over  at  any  of  the 
stations  alon<r  the  line  of  the  roa<].  But 
such  a  statute  is  limited  to  and  cannot 
liave  any  effect  outside  the  limits  of  the 
state  enacting  it.  For  instance,  in  1871 
the  legislature  of  Maine  enacted  tliat  the 
holder  of  a  railway  ticket  should  have 
the  right  to  stop  over  at  any  station  along 
tlie  line.  After  the  passage  of  this  law 
a  ticket  was  purchased  in  Portland, 
Mnitic,  for  a  passage  from  that  pcjint  to 
Montreal,  Canada,  and  was  stamped 
^*  Good  only  for  a  continuous  trip  within 
two  days  from  date,"  being  dated  on 
March  3d.  The  hohler  stopped  over  and 
did  not  reach  the  Canadian  line  until  the 
last  of  March.  The  conductor  then  re- 
fused to  allow  him  to  ride  further,  and 
put  him  from  the  train.     The  passenger 


contended  tliat  the  ticket  having  been 
purchased  in  Maine,  the  contract  for  car- 
riage was  a  liaine  contract  and  subject 
to  the  statute  already  alluded  to.  The 
court  lield  tliat  no  extra  territorial  effect 
could  be  given  to  the  statute,  diat  to 
give  it  effect  beyond  the  state  limits  would 
be  to  give  force  to  a  regulation  of  inter- 
state commerce :  Carpenter  r.  Grand 
Trunk  Railroad  Co.,  72  Me.  888. 

11.  It  is  settled  that  the  state  can  reg- 
ulate the  fares  which  railway  companies 
can  charge  for  transportation  of  freight 
or  passengers  :  IlliiUHs  Central  Railroad 
Co.  X.  f^ople,  95  III.  313;  Ruggles  v. 
P^f^e,  91  Id.  256  ;  Winona,  4c,  RaU 
road  Co.  v.  Blake,  94  U.  S.  180;  s.  c. 
19  Minn.  418  ;  Shields  v.  Ohio,  95  U.  S. 
319  ;  Chicayo,  ^r.,  Railroad  Co.  v.  lotcOf 
94  Id.  155. 

.12.  Where  a  railroad  ticket  purports 
on  its  face  to  be  for  the  exclusive  use  of 
a  man  and  his  family,  a  son  who  is  re- 
siding with  th9  father,  as  a  raenber  of 
hii  family,  is  anthoriaed  to  ride  on  the 
road  by  virtue  soch  of  ticket,  notwith- 
standing he  may  be  over  twenty-one  years 
of  age.  But  if  at  the  time  the  ticket 
was  purchased,  the  purchaser  was  in- 
formed tliat  a  son  over  twenty-one  years 
old  would  not  be  permitted  to  ride  on  it 
under  the  regulations  of  the  company, 
such  a  regulation  forms  a  part  of  the  con- 
tract of  purchase  and  is  obligatory  upon 
the  holder  or  any  person  who  attempts 
to  ride  thereon  :  Chicago,  ^^c,  Railroad 
Co.  v.  Chisholm,  79  III.  584. 

1 3.  It  has  been  held  that  a  passenger 
who  exhibits  his  ticket  and  demands  a 
seat  need  not  surrender  the  ticket  until 
a  seat  has  been  furnished.  But  when  he 
has  been  furnished  Avitha  seat,  he  cannot 
refuse  to  surrender  the  ticket  and  offer 
to  pay  from  the  point  where  the  seat  was 
furnished:  Davis  v.  Kansas  Citi,  ffc.^ 
Railroad  Co.,  53  Mo.  317. 

14.  That  a  conductor  has  no  right  to 
take  up  a  passenger's  ticket,  until  the 
last  intermediate  stopping  place  bas  l)een 
passed,  unless  he  puts  the  pssiynger  in 
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AS  good  condition  as  he  was  in  before, 
l»v  giving  him  a  check  or  token  eridenc- 
ing  iiis  rights,  is  asserted  and  with  good 
reason:  Ih/mer  t.  Cheaioitt  Bailroad 
Co.,  3  S.  C.  (N.  S.)  580. 

In  Chicago,  ^-c,  Railroad  Co.  v.  Grif- 
fin, 68  lil.  503,  the  court  declare  that 
'*  tlierc  is  great  force  in  the  reasoning  of 
some  of  tiie  cases  that  hold  a  passenger 
would  not  be  lK)and  to  surrender  Ids 
ticket  before  passing  all  intcrmetliate 
stations,  without  receiving  a  check  in 
return."  But  tlie  court  held  that  the  law 
did  not  impose  the  obligation  of  deliver- 
ing a  check  where  the  passenger  did  not 
demand  it  from  the  conductor.  A  pas- 
senger is  bound  to  surrender  his  ticket 
when  demanded  bj  the  conductor,  in 
excliange  for  a  conductor's  check  :  North- 
em  Railroad  Co.  r,  Ihge,  82  Barb.  (N. 
r.)    130. 

15.  Where  a  commutation  ticket  stip- 
ulated that  it  should  onlv  be  used  bv  tlie 
person  to  whom  it  was  issued,  and  that 
if  found  in  Ute  Ivandt  of  any  ocAcr  permm 
it  should  be  forfeited  and  taken  up,  it 
was  held  that  the  ticket  could  be  properly 
taken  from  the  person  to  whom  it  was 
issued,  if  it  had  been  used  by  anj  other 
person  with  his  connivance,  tliat  it  could 
lie  taken  np  even  in  the  handt  of  the  per- 
son  to  whom  it  wow  issued:  Freidmrich  r. 
Baltimore,  ^.,  Railroad  Co.^  53  Md. 
201. 

A  railroad  company  can  require  com- 
muters to  sliow  their  tickets,  and  in  de- 
fault can  exact  fare  without  any  liability 
to  repay  the  same  :  Bennett  y.  Railroad 
Co,,  7  Phil.  11  ;  Creseon  t.  Philadelphia, 
4'c.,  Railroad  Co.,  32  Leg.  Int.  363. 

16.  A  thousand-mile  ticket,  which 
contained  a  stipulation  "  good  for  six 
months  only,"  has  been  held  void  at 
the  end  of  that  time,  altfaou^  tlie  thou- 
sand miles  may  not  have  all  been  trav- 
elled :  Lifli$  V.  St,  Lome,  #«.,  Rail- 
road Co,,  64  Mo.  464 ;  Ihwdl  v.  Pitu- 
hurgh,  ^.,  Railroad  Co.,  25  Ohio  St. 
70;  Sherman  v.  Chicago,  (x..  Railroad 
Co.,  40    Iowa  45.      And  when  such 


ticket  stipuUtcs  tliat  it  is  good  for  a 
certain  period,  but  that  if  presented 
after  that  time  the  conductor  sliall  tukt.- 
it  up  and  demand  fare,  tlie  use  of  ihc 
ticket  a  numlier  of  tiroes  in  violation  of 
tills  condition  does  not  estop  the  com- 
pany from  taking  np  tlie  ticket  and 
ejecting  tlie  jMissenger  :  Sherman  v.  Chi- 
cago, fx..  Railroad  Co.^  wpra. 

17.  Where  a  passenger  pnrdiases  an 
excursion  ticket,  not  receivable  on  a 
parti  mlar  train,  and  gets  on  board  surh 
train,  he  may  be  compelled  to  pay  full 
fare  or  be  expeUcd  from  the  cars  :  Xolon 
r,  N.  Y.,  tx,.  Railroad  Co.,  9  J.  &  Sp. 
541. 

18.  And  a  company  is  under  no  obli- 
gation to  transport  a  person  who  has  pur- 
diased  a  ticket  with  oonnterfcit  money, 
and  sudi  person  may  be  ejected  if  die 
mistake  is  not  rectified  :  Aiempkis  Rail- 
road V.  Otastine,  54  Miss.  503. 

19.  Where  a  railroad  compaay  in- 
structed its  gatemaa  to  compel  passen- 
gers to  produce  tlieir  tickets  on  leaving 
its  station,  and  the  pUuntiflf  was  stopped 
by  the  gateman  while  attemptinir  to  pan 
out  of  the  station,  who  demanded  his 
ticket,  and  also  detained  him,  although 
informed  he  had  lost  his  ticket,  and 
who  finally  sent  for  a  policeman,  who 
arrested  him  for  disorderly  ooDdoct  and 
for  refusing  to  pay  Ids  fare,  who  took 
him  to  the  station  house  and  detained 
him  over  nigltt,  it  was  held  that  the 
company  was  liable  for  false  imprison- 
ment, the  plaintiff  liaving  lioen  dis- 
charged the  next  morning  on  his  exami- 
nation before  a  police  justice  :  Lgnch  v. 
MttroptJiian  Elevated  Railway  Co.,  24 
Hun  506. 

20.  And  it  seems  that  where  a  ticket 
is  sold  to  A.  for  a  '*  continuous  passage" 
from  one  point  to  another,  and  A.  sells 
such  ticket  at  an  intermediate  atation  to 
B.,  B.  acquires  no  right  to  continue  the 
journey  from  such  intermediate  station 
and  on  the  same  train :  Codg  v.  Central 
Ihdjic  RaUroad  Co.,  4  Sawyer  114, 
118.  HEHmT  Wadb  Roobbs. 
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Supreme  Court  of  AfaeeaehueetU. 

SANBORN  V.  ROYCE. 

The  teinre  «Dd  artii*]  remoTiU  of  specific  chattels  of  a  partaenhipi  on  an 
ezecntion  against  .one  member  thereof  for  his  private  debt,  and  the  eadasion  of  the 
(inn  from  the  poiscsiion  of  snch  property,  constitute  a  trespam  for  which  the  firm 
ma  J  maintain  an  action  ai^ainst  the  officer. 

Action  of  trespass  for  entering  the  plaintiffs'  premises  and  taking 
and  conveying  away  certain  articles  of  personal  proper^  belong- 
ing to  the  plaintiffs.  The  defendant,  a  constable,  jostified  on  the 
ground  that  he  attached  said  property  updn  a  writ  in  favor  of  one 
Rich  and  another  against  Packard,  one  of  the  plaintiffs.  The 
plaintiffs  were  copartners  in  business,  and  the  defendant  knew  of 
the  fact  at  the  time  of  the  attachment.  The  court  below  ruled  that 
upon  the  facts  the  plaintiffs  were  entitled  to  nominal  damages  at 
l^aat     The  defendant  excepted. 

The  opinion  of  the  court  was  delivered  by 

Allbn,  J. — The  question  presented  in  this  case  has  been  several 
times  alluded  to,  but  has  never  been  decided  in  Massachusetts, 
though  it  has  been  the  subject  of  much  discussion  and  conflicting 
opinion  elsewhere.  It  has  been  declared  that  the  real  and  actual 
interest  of  each  partner  in  the  partnership  stock  is  the  net  balance 
which  will  be  coming  to  him  after  payment  of  all  the  partnership 
debts,  and  a  just  settlement  of  the  account  between  himself  and 
his  partner:  Peek  v.  Fieherj  7  Gush.  889.  This  doctrine  is  in 
accordance  with  the  great  body  of  modern  decisions. 

It  is  also  declared,  in  Allen  v.  WelU,  22  Pick.  452,  that  a  sep- 
arate creditor  can  take  and  sell  only  the  interest  of  the  debtor  in 
the  partnership  property,  being  his  share  upon  a  division  of  the 
surplus,  after  discharging  all  demands  upon  the  copartnership. 
This  rule  also  is  supported  by  a  great  weight  of  authority. 

It  is  rather  remarkable,  in  view  of  the  multitude  of  cases  in 
which  the  question  has  arisen,  and  the  conflict  of  opinion  which 
has  existed,  that  the  manner  in  which  a  creditor  of  one  member 
of  a  firm  may  apply  that  member's  interest  in  the  partnership  to 
the  payment  of  his  debt  has  not  been  more  often  the  subject  of 
legislation,  The  rights  of  parties,  however,  in  this  State,  as  in 
almost  all  the  other  States  of  the  Union,  are  still  left  to  be  worked 
out  as  well  as  possible  by  the  courts. 
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There  is  an  entire  concurrence  of  opinion  among  tlie  leading 
text-wrfters,  in  recent  times,  that  courts  of  law  cannot  adequately 
deal  with  the  subject :  3  Kent  Com.  65,  n. ;  Story  on  Part.,  §§  262, 
312:  Colljer  on  Part.,  §  880.  Lindlev  sums  up  what  he  has  to 
say  with  the  remark :  ^^  The  truth  is  that  the  whole  of  this  branch 
of  the  law  is  in  a  most  unsatisfactory  condition,  and  requires  to  be 
put  on  an  entirely  new  footing ;"  Lindley  on  Part.  (4th  ed.)  694. 

It  is  sufficient  for  the  purposes  of  the  present  case  to  decide,  as 
we  do,  that  the  seiiure  and  actual  removal  of  specific  chattels  of  a 
partnership,  on  a  writ  of  execution  against  one  member  thereof  for 
his  private  debt,  and  the  exclusion  of  the  firm  from  the  posaession 
of  its  property,  are  trespass.  The  authorities  in  support  of  this 
proposition  seem  to  us  more  in  accordance  with  just  legal  prin- 
ciples than  those  which  are  opposed  to  it:  Bank  v.  Carroltou 
Railroad,  11  Wall.  628,  629;  Cropper  v.  Cobmm,  2  Curtis  C.  C. 
465 ;  Burnett  v.  Bunty  5  Jur.  650,  by  Pattkson,  J. ;  Oarvm  v. 
Paul,  47  N.  H.  168;  Duhorrow'%  Appeal,  84  Penn.  St.  404; 
Baynee  v.  Knowhe,  36  Mich.  407  ;  Levy  v.  Cowan,  27  La.  An. 

556. 

Exceptions  overruled. 


Sir  Irathaaid  Lindlej,  in  hif   Tr- 
iable work  oa  the  IjAw  of  Ftetaenhip 
(p.  *515),  tiiiu  sutet  the  manner  of  i»- 
"ining  nnd  leTjiug  an  ezonliun  ngainet  a 
partnenhip  for  a  firm  debt :  *Mf  a  judg- 
ment baa  been  obtained  against  sereral 
persons  sued  jointly,  the  writ  of  execn- 
tion  founded  on  tlie  judgmcut  must  be 
against  all  of  them,  and  not  against  some 
or  one  of  them  onlj  ;  for  the  judgment 
does  not  warrant  snch  a  writ.     Bat,  al- 
though the  writ  of  execution  on  a  joint 
judgment  must  be  joint  in  form,  it  maj 
be  U9ud  upon  all  or  anj  one  or  more  of 
the  persona  named  in  it ;  for  eaeh  is  lia- 
ble to   the  judgment-creditor    for   the 
whole,  and  not  for  a  proportionate  part 
of   the  sum  for  which  judgment  is  ob- 
tained.   The  consequence  of  this  is  that 
the    sheriff  may  execute  a  writ  issued 
against  several  partners  jointlj,  either  on 
their  joint  property,  or  on  the  separate 
property  of  any  one  or  more  of  them,  or 
both  on  their  joint  and  on  their  respect- 
iTe  separate  properties  :  and  so  long  as 


tkore  is,  within  die  sheriff's  bailiwick,  any 
property  of  the  partneis,  or  any  of  thsm, 
a  return  of  antfa  htmti  is  improper.  Of 
course,  if  the  jadgment-creditor  haa  had 
exccniioB  and  satisfaCion  against  one  of 
the  partners,  he  cannot  afterwards  gu 
against  any  of  the  others ;  but  the  im- 
portant point  to  ohoerre  is,  that  die  sher- 
iff is  not  bonnd  to  lery  on  the  goods  of 
tlie  firm  before  haring  recourse  to  the 
8e|>crate  properties  of  its  members,  and 
that  they  cannot  require  the  sheriff  to 
execute  the  writ  in  one  way  rather  than 
another. 

As  to  the  anode  in  which  an  execotioB 
against  one  member  of  a  firm  for  his  in 
diridnal  debt  should  be  IcTied,  there  is 
more  difficulty.  It  may,  of  course,  be 
levied  upon  his  indiridnal  property  in 
die  tame  manner  as  if  he  were  not  a 
member  of  a  firm.  The  difficulty  arises 
when  its  collection  is  attempted  from  tlie 
interest  of  the  execution  debtor  in  the 
partnership  property. 

There  can  be  no  queiCioa  hut  that  the 
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natare  of  the  share  of  a  partner  is  cor- 
rectly described  in  the  principal  case. 
'•  What  is  meant  by  the  share  of  a  part- 
ner is  his  proportion  of  the  partnersliip 
assets  afVcr  they  have  been  all  realised 
anil  eon  verted  into  money,  and  all  the 
debts  and  liabilities  Iiave  been  paid  and 
Jlschargt'd :"  Lindley  on  Purtnership 
•661  ;  Matlock  v.  Matlock,  5  Ind.  404  ; 
Smith  v.  Emn»,  37  Id.  526  ;  Cari€r  r, 
Bradley,  58  111.  101  ;  Simp$on  v.  Leadt, 
'  86  Id.  286  ;  llUl  v.  Dhju^,  13  N.  J.  Ya\. 
31  ;  DouffloM  T.  WtHilow,  SO  Mc.  89  ; 
Ffrrff  V.  IMloaxtjf,  6  La.  Ann.  S65  ; 
Schfilrk  V.  narnvM,  6  Minn.  265  ;  tVUif 
V.  Pke/fM,  18  Conn.  294  ;  Menotfh  v.  Whit' 
well,  52  N.  Y.  146  ;  Stttti  r.  firittonf,  78 
Id.  264  :  In  re  Carbett,  5  Saw.  206  ; 
Hall  V.  Clafjctt,  48  Md.  223  :  Conk/imfr  t. 
Washington  Unioerititi/,  2  Md.  Ch.  497. 
The  interest*  of  one  partner  in  the 
partnership  property  may  be  attached  or 
levied  upon  and  sold  on  execution  tor  his 
sefMurate  debt ;  Sitier  v.  Walker^  I  Freero. 
Ch.  (Miss.)  77  ;  Plaee  v.  Sufe^zer,  16 
Ohio  142  ;  iVuraii  v.  Nask,  12  Ohio  St. 
647;  James  v.  StraOanj  32  III.  203 ;  iVar- 
haU  T.  Buckingham,  14  Id.  405  ;  White 
T.  Jofus,  3^  Id.  159  ;  Dow  r.  Sajprard, 
14  N.  H.  9 :  B.  c.  12  Id.  271  ;  Mnrwton 
T.  Dtwht'rrgj  21  La.  Ann.  518  ;  Otappin 
r.  WV9on,  27  Id.  444  ;  Saumlerg  v. 
Bartlett,  12  Heif^k.  316  ;  Wilson  v.  Stro^ 
bach,  59  Ala.  488  ;  Weaver  v.  A»hcro/i, 
50  Tex.  428  ;  fhffiles*  Bank  v.  Shryock, 
48  Md.  427.  But  a  creditor  of  an  indi- 
vidual partner  has  a  ri^rlit  to  sell  on  exe- 
cution only  that  partner's  interest  in  the 
firm  property,  that  is,  what  of  the  part- 
nership property  belonfrs  to  the  debtor 
partner,  after  paying  the  debts  due  by 
the  firm  and  his  own  debt  to  the  firm : 
Lindley  on  Partnership  *689  ;  Merrill 
V.  ^nker,  1  Bald.  528  ;  Lifndon  v.  Gar- 
ham,  1  Gall.  367 ;  White  v.  Dtmgiherty, 
Mart,  k  Yerg.  309  ;  MrCarty  v.  Emlen, 
2  Yeates  190  ;  Knox  t.  Sammern,  4  Id. 
477  ;  Knox  v.  Schepler,  2  Hill  (S.  C.) 
595  ;  Tappan  v.  Blaisihll,  5  N.  H.  190; 
Gibson  V.  Stevens,  7  Id.  352  ;  Pierce  t. 
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Jackson,  6  Mass.  242  ;  I'lsk  v.  Herrick 
6  Id.  271  ;  Nixo¥k  v.  Nash,  12  Ohio  St. 
647;  Place  v.  Sweetzer,  16  Ohio  142; 
Brewster  v.  Hasunet^  4  Conn.  540; 
Witter  T.  Richards,  10  Id.  37  ;  FUUy  v. 
PMps,  18  Id.  294  ;  Jones  v.  Thompson, 
12  Cal.  191  ;  Menagk  v.  WUtweU,  52 
N.  Y.  146  ;  Williams  v.  Gage,  49  Mi>«. 
777  ;  Hacker  v.  /oAfMoa,  66  Me.  21.  It 
Is  not,  according  to  tlie  better  opinion,  an 
interest  in  any  particular  piece  of  pro- 
perty that  Is  liable  for  a  partner's  sepa- 
rate debu,  but  his  interest  in  the  firm 
assets  after  the  settlement  of  the  firm 
accounts.  See  Atwood  v.  Meredith,  37 
Miss.  635,  and  the  eases  cited  above. 
Xo  specific  asset,  credit  or  property  of 
the  partnership  is,  aoeording  to  the  bet- 
ter opinion,  liable  to  scisure  under  at- 
tachment execution  or  garnishee  process 
against  one  of  the  partners :  Levy  t. 
Comm,  27  La.  Ana.  556 ;  Uarston  r. 
Detcberry,  21  Id.  518;  Toume  v.  Leach, 
32  Vt.  747  ;  I^es*  Bank  t.  Skryek, 
48  Md.  427  ;  Lyndm  r.  Gorham,  1  Gall. 
367  ;  Bulfinch  v.  Winchenbadi,  3iAlleii 
161  ;  Sweet  ▼.  Read,  12  R^  L  121  ;  Cook 
T.  Arthur,  11  Ired.  407;  Gagett  t. 
KUboume,  1  Black  346 ;  Gibson  v.  Ste- 
vens, 7  N.  H.  352 ;  fisk  v.  Herrick,  6 
Mass.  271  ;  Atwood  v.  Meredith,  37 
Miss.  635 ;  Garvim  v.  /InJ,  47  N.  H. 
158.  In  Maine,  however,  it  has  been 
held  that  the  debtor  of  a  firm  can  be 
lield  as  trustee  of  one  of  the  pirtners  in 
an  action  in  which  that  partner  is  princi- 
pal defendant,  if  neither  a  creditor  of 
tho  firm  nor  any  other  partner  interpose: 
Thompson  r.  Lewis,  34  Me.  167.  It  has 
also  been  held  in  that  state  that  a  cred-  • 
itor  of  one  of  the  partners  may  attach 
such  partner's  interest  in  a  spedflc  por- 
tion of  a  stock  of  goods  belonging  to  the 
firm,  and  is  not  required  in  order  to  ren- 
der the  attachment  regular  to  take  the 
partner's  interest  in  the  entire  stock  of 
goods :  Fogg  t.  Lawry,  68  Me.  78.  See 
also  Carillon  r.  l%mKu,  6  Mo.  App. 
574.  See,  however,  Hacker  v.  Joknsom, 
66  Me.  21. 
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If  the  slieriff  boIIs  and  doliTen  not  the 
•hare  oi  the  execution  debtor,  bat  the 
goods  themselves,  lie  is,  according  to 
iomo  aathorities,  not  liable  in  trover,  but 
is  accountable  to  the  solvent  partners  lor 
so  mack  of  the  proceeds  of  tlie  sale  as  is 
proportioned  to  their  share  in  the  part- 
nership :  Lind.  on  Part.  *690 ;  Maykeuf 
V.  nerridc,  7  C.  B.  229;  White  v. 
WoodMMMrd,  8  B.  Hon.  484.  According 
to  other  authorities,  however,  and  as  it 
seems,  according  to  die  better  opinion,  a 
slieriff  cannot,  upon  a  demand  against 
one  partner  for  his  private  debt,  seize  the 
goods  of  tlie  partnership  and  exclude  the 
otlier  partners  from  the  posscsrion ;  and 
if  lie  does,  lie  is  gnilty  of  a  trespass  and 
is  liable  in  trover  to  another  partner; 
and  the  plaintiff  in  such  case,  it  is  held, 
is  entitled  to  recover  his  undivided  share 
in  the  property  sold,  without  regard  to 
the  state  of  the  partnership  accounts. 
See  WaUh  v.  AdamM,  3  Den.  125  ;  Spal- 
ding v.  Block,  22  Kans.  55  ;  Atkita  v. 
Saxtom,  77  N.  Y.  195.  See,  also,  cases 
cited  by  the  court  in  the  principal  case. 

As  to  how  an  execution  against  one 
partner  for  liis  individual  debt  should  be 
levied  upon  his  share  in  the  firm,  Liud- 
lej,  in  his  work  on  Part.  *689,  after  stat- 
ing the  former  practice,  says  that  '*it 
was  finally  settled,  in  conformity  with 
tlie  older  cases,  tliat  the  sherifTs  duty 
was,  and  it  still  is,  to  seize  the  whole  of 
tlic  partnership  effects,  or  if  so  much  of 
thcin  as  may  be  requisite,  and  to  sell  the 
undivided  sliare  of  the  debtor  partner 
tlicrein,  without  reference  to  tlie  state  of 
the  accounts  as  between  him  and  his  co- 
partners. The  slieriff,  having  seized  the 
property  of  the  firm,  proceeds  to  sell  the 
interest  of  tlie  judgment  debtor,  and  to 
assign  the  same  to  the  purchaser.  The 
bill  of  sale  recites  that  the  sheriff  has  en- 
tered upon,  and  taken  possession  of,  all 
the  share  and  interest  of  A.  B.  (the 
judgment  debtor)  as  partner  with  one 
C.  D.,  of  and  in  all  the  book  debts, 
materials,  tools,  implements,  goods,  chat- 
tels, effects  and  stock  in  trade  mod  in 


the  said  business,  wliich  has  been  valued 
at  — I. ;  and  tlie  sheriff  then  assigns  all 
the  share,  right  and  interest  of  him,  the 
said  A.  B.,  of  and  in  all  and  every  the 
debts,  chattels  and  effects  so  seized  under 
and  by  virtue  of  the  writ  of  ji,J}u,  and 
lield  by  the  said  A.  B.  in  pattncrship  or 
joint-tenancy  with  tlie  said  C.  IX,  to 
have  and  to  hold,  rei«ive  and  take,  ifae 
said  sluire,  furniture,  debts,  goods,  diat- 
tels  and  effects  therebybai^ined  and  sold, 
or  intended  so  to  be,  onto  the  said  F.  F. 
(the  purchaser),  liis  heirs,  executors,  ad- 
ministrators and  assigns,  as  his  and  tlieir 
own  proi^cr  debts,  goods  and  cliattels." 
Tlie  purchaser  at  die  sale  under  an  exe- 
cution against  one  partner  of  liis  interest 
in  tlie  partnersliip  property,  does  not  ac- 
quire any  title  to  tlie  property,  entitling 
him  to  a  delivery  of  it,  nor  if  it  be  a 
debt  entitling  him  to  collect  it.  Tlie 
title  to  the  property  or  the  debt  still  re- 
mains in  the  firm,  and  the  purdiaser 
acquires  only  a  right  to  an  account : 
Lind.  on  Part.  *690 ;  Barrett  v.  Me^ 
KtRus,  24  Minn.  20  ;  Lathrop  v.  U'l^- 
iNoii,  41  Pcnn.  S;.  297 ;  Oeid  v.  Begne^ 
20  Id.  228 ;  Reinihtima'  t.  BtmtMtfwag, 
35  Id.  432 ;  SmUh  Y.  Emerton,  43  Id. 
456  ;  Wilton  v.  Stnbadi,  59  Ala.  486 ; 
Sitler  T.  WaUxr,  I  Fieem.  Ch.  (Miss.) 
77  ;  Andrmos  ▼.  Keith,  34  Ala.  722.  Sec, 
however,  Atkine  v.  Saxtm,  77  N.  Y. 
195,  per  Kapauo,  J.  A  suit  in  equity 
is,  tlierefore,  necessary  in  order  tlut  the 
partnership  accounts  may  be  taken,  and 
the  partnersliip  property  duly  applied  ; 
Lind.  on  Part.  *690.  Tlie  bill  for  an 
account  may  be  filed  after  the  seizure 
and  before  the  sale,  or  the  sale  may  be 
made  and  die  purchaser  left  to  file  a  bill 
to  ascertain  liis  interest:  Broeubnx  r. 
T/toma$on,  1  La.  Ann.  883 :  Nijcm  v. 
Na$h,  12  Ohio  St.  647.  See  also  Km^ 
V.  Ogden,  2  Tenn.  Ch.  473.  The  judg- 
ment debtor  may,  as  it  seems,  elect  to 
have  the  account  taken  before  die  sale  bv 

• 

applying  to  a  court  of  equity  therefor : 
Hacker  r.  Joknmm,  66  Me,  21,  25. 
As  to  the  decision  to  the  principal 
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case,  it  will  be  apparent,  we  think,  from      it  is  correct   botli  npon   principle  and 
ftn  exitminatian  of  the  authorities  cited      autlxtfrity. 

bj  the  court  and  those  in  this  note,  that  M.  D.  Ewbll. 

Chicago. 


Snpreme  Court  of  Arkantm. 

STATE  9.  GRIGSBY  n  ux. 

Parents  are  tntnisted  with  the  custody  of  their  children  on  the  presumption  that 
the  latter  will  be  properly  taken  care  of,  and  when  it  is  found  that  the  parents  are 
guilty  of  gross  neglect,  cruelty  or  coniluct  injurious  to  tlie  morals  or  interests  of 
the  children  a  court  of  chancery  will  interfere  and  appoint  a  suitable  guardian. 

This  jurisdiction  of  the  courts  of  chaqcery  is  not  taken  away  by  a  like  power 
conferred  by  statute  on  the  probate  courts. 

The  better  practice  is  to  bring  the  bill  in  the  name  of  the  infant  by  its  next  friend, 
but  such  bill  ought  not  to  be  dismissed  becau^  brought  in  the  name  of  the  state. 

Appeal  from  Scott  Circuit  Court  in  Chancery. 

This  was  a  bill  in  equity  in  the  name  of  the  State  against  James 
Grigsby  and  Emma,  his  wife,  alleging  in  Bubatance  that  the  defend- 
ant James,  being  the  father  of  a  child  now  about  six  years  of  age, 
intermarried  with  the  defendant  Emma  :  that  defendants  were  able 
to  properly  provide  for  the  child  but  that  the  defendant  Emma, 
with  the  consent  of  the  defendant  James,  subjected  it  to  cruel  and 
inhuman  treatment,  inflicting  excessive  chastisement,  depriving  it 
of  food  and  drink,  and  in  various  ways,  specifically  set  forth  in  the 
bill,  torturing  it  to  such  an  extent  as  to  endanger  its  life ;  that 
several  persons  had  offered  to  give  it  a  comfortable  home  but  that 
defendants  refused  to  allow  them  to  do  so.  The  bill  prayed  that 
a  guardian  might  be  appointed,  and  that  pending  the  suit  defendants 
might  be  compelled  to  deliver  the  child  to  some  suitable  person. 
The  court  below  appointed  a  custodian  of  the  child  and  enjoined 
defendants  from  interference  with  his  possession.  At  the  next 
term  defendant  demurred  to  tlie  bill  on  the  grounds,  1st,  of  defect 
of  parties :  2d,  of  want  of  jurisdiction,  and,  3d,  that  the  statements 
of  the  bill  were  not  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer  and  dismissed  the  bill.  Plaintiff 
appealed. 

Clendenning  ^  Sandeh,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Enqlisu,  C.  J. — The  jurisdiction   of   the  court  of  chancery 
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extends  to  the  care  of  the  person  of  the  infant,  so  fiur  as 
for  his  protection  and  education,  and  as  to  the  care  of  the  propertj 
of  the  infant,  for  its  dae  management  and  presenration  and  proper 
application  for  his  maintenance.  It  is  npon  the  former  ground, 
principally,  that  is  to  saj,  for  the  due  protection  and  education  of 
the  infiint,  that  the  court  interferes  with  the  ordinarj  rights  of  pa- 
rents, as  guardians  by  nature,  or  by  nurture,  in  regard  to  the 
custody  and  care  of  their  children.  For,  although,  in  general, 
parents  are  intrusted  with  the  custody  of  the  persons,  and  the 
education  of  their  children,  yet  this  is  done  upon  the  natural  pre- 
sumption that  the  children  will  be  properly  taken  care  of,  and  will 
be  brought  up  with  a  due  education  in  literature,  morals  and 
religion,  and  that  they  will  be  treated  with  kindness  and  affection. 
But  whenever  this  presumption  is  removed :  whenever  (for  example) 
it  is  found  that  a  father  is  guilty  of  gross  ill-treatment  or  cruelty 
towards  his  infant  children,  or  that  he  is  in  constant  habits  of 
drunkenness  and  blasphemy,  or  low  and  gross  debauchery,  or  that 
he  professes  atheistical  or  irreligious  principles,  or  that  his  domestic 
associations  are  such  as  tend  to  the  corriiption  and  contamination 
of  his  children,  or  that  be  otherwise  acts  in  a  manner  injurious  to 
the  morals  or  interests  of  his  children — in  every  such  case,  the 
court  of  chancery  will  interfere,  and  deprive  him  of  the  custody  of 
his  children,  and  appoint  a  suitable  person  to  act  as  guardian,  and 
to  take  care  of  them  and  superintend  their  education.  But  it 
is  only  in  cases  of  gross  misconduct  that  parents'  rights  are  inter- 
fered with :  2  Story's  Eq.  Juris.,  20th  ed.,  sect.  1341. 

The  jurisdiction  thus  asserted,  to  remove  infant  children  from 
the  custody  of  their  parents,  and  to  superintend  their  education 
and  maintenance,  is  admitted  to  be  of  extreme  delicacy,  and  of  no 
inconsiderable  embarrassment  and  responsibility.  But  it  is  never- 
theless a  jurisdiction  which  seems  indispensable  to  the  sound  morals, 
the  good  order,  and  the  just  protection  of  a  civilized  society.  On 
a  recent  occasion,  afler  it  had  been  acted  upon  for  one  hundred  and 
fifty  years,  it  was  attempted  to  be  brought  into  question,  and  was 
resisted,  as  unfounded  in  the  true  principles  of  English  jurispru- 
dence. It  was,  however,  confirmed  by  the  House  of  Lords,  with 
entire  unanimity,  and  on  that  occasion  was  sustained  by  a  weight 
of  authority  and  reasoning  rarely  equalled :  Id.,  sect.  1342,  and 

note. 

The  jurisdiction  of  chancery  to  appoint  a  guardian,  andif  neces* 
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sary  for  that  purpose,  to  interfere  between  a  father  and  his  children, 
is  nndtmbted,  and  has  been  settled  by  the  highest  authority  in 
England,  and  by  nriany  cases  in  this  country.  Thus,  where  the 
habits  and  mode  of  life  of  the  father,  or  his  treatment  of  his  child, 
are  such  as  to  affect  injuriously  the  child's  health  or  morals,  or 
endanger  his  property,  the  custody  will  be  committed  to  a  person 
to  act  as  guardian.     Bispharo's  Equity,  486  and  note. 

The  general  theory  upon  which  chancery  assumes  jurisdiction 
over  the  persons  and  estates  of  minors  is,  that,  by  proper  proceed- 
ings, the  infant  has  been  constituted  a  ward  of  court.     Id.  484. 

As  to  the  manner  in  which  a  minor  may  be  appointed  a  ward  of 
court,  it  is  not  necessary  that  there  should  be  any  suit  actually 
pending  or  bill  filed ;  the  object  may  be  attained  by  petition  :  Id. 
485. 

In  England  the  prerogative  of  the  crown  as  parens  patria  is 
exercised  by  the  court  of  chancery.  In  this  country  the  State  takes 
the  place  of  the  King,  and  protects  infants  through  chancery :  Id. 
483. 

In  Cowh  V.  CowlSy  3  Oilman  (111.)  436,  it  was  held  that  a  court 
of  chancery  is  vested  with  a  broad  and  comprehensive  jurisdiction 
over  the  persons  and  property  of  infants,  and  their  parents  who  are 
bound  for  their  protection  and  maintenance,  and  will  take  such 
action  in  relation  to  the  charge  of  their  persons,  or  the  manage- 
ment of  their  property,  as  circumstances  may  require.  That  where 
infants  are  taken  from  the  custody  of  the  father  by  a  court  of  chan- 
cery, and  have  no  property  of  their  own,  the  father  being  bound 
for  their  support,  may  be  required  by  order  of  court  to  contribute 
to  their  maintenance,  the  court  itself,  or  through  a  master,  inquir- 
ing into  his  condition  and  circumstances. 

In  McCord  v.  Ochiltree,  8  Blackf.  15,  it  was  said  that  the  neces- 
sity for  the  existence  of  a  power  to  the  protection  of  minors,  was 
obvious,  and  would  be  implied  from  a  general  legislative  or  consti- 
tutional grant  of  chancery  powers. 

In  Maguire  v.  Maguire,  7  Dana  181,  the  court,  incidentally 
remarked,  that  the  protection  of  infants  fronv  brutal  treatment  by 
their  parents,  formed  apart  of  the  original  jurisdiction  of  chancery, 
and  as  such  might  be  exercised  in  this  country  as  well  as  in  England. 
In  the  State  v.  Stigall,  2  Zabriskie's  Rep.  286,  the  court  cited 
and  relied  upon  2  Story's  Equity,  sect.  1341,  quoted  abbve,  as  sus- 
taining the  same  proposition. 
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There  are  many  cases  cited  in  Leading  Cases  in  Equity,  White 
ft  Tudor,  rol.  2,  part  2,  4  Am.  ed.,  by  J.  L  Clark  Hare,  p.  1847, 
sustaining  the  same  proposition. 

By  statute,  Gantt*s  Dig.,  sect.  8036,  the  probate  court  may 
appoint  a  guardian  for  a  minor,  where  the  parents  are  adjudged 
incompetent  or  un6t  for  the  duties  of  guardian  ;  but  this  does  not 
interfere  with  the  jurisdiction  of  a  court  of  chancery  to  take  from 
the  control  of  the  father,  the  natural  guardian,  an  abused  and  ill- 
treated  infant,  and  make  it  the  ward  of  court  by  placing  it  in  the 
custody  and  care  of  some  competent  and  humane  pei-son,  to  be 
appointed  by  the  court. 

The  bill  or  petition,  in  this  case,  whatever  it  may  be  cnlleil,  dis- 
closes a  tale  of  horror,  shocking  to  humanity,  and  no  doubt,  pre- 
sented a  subject-matter  within  the  jurisdiction  of  the  court  below, 
sitting  in  chambers.     See  BowUm  v.  Dixon^  82  Ark.  96. 

On  what  particular  ground  the  court  sustained  the  demurrer  to 
the  bill  does  not  appear,  and  appellees  are  not  represented  by  coun- 
sel here. 

If  the  court  was  of  the  opinion  that  the  bill  was  improperly 
brought  in  the  name  of  the  State,  instead  of  in  the  name  of  the 
abused  infant,  by  some  person  as  its  next  friend,  which  is  no  doubt 
the  usual  and  better  practice,  the  bill,  for  such  informality,  should 
not  have  been  dismissed.  Mr.  Little  and  Mr.  Sandei-s  were  no 
doubt  prompted  by  motives  of  humanity  in  bringing  the  matter 
before  the  court,  and  might,  on  suggestion  of  the  court,  have 
assumed,  by  an  amendment  of  the  bill,  the  attitude  of  its  next 
friend,  or  one  of  them  might  have  done  so,  or  if  botli  had  declined, 
any  other  suitable  person  might  have  been  substituted. 

At  the  time  the  demurrer  was  sustained  the  court  not  only  had 
jurisdiction  of  the  subject-matter  brought  to  its  notice  by  the  bill, 
but  of  the  defendants  who  had  entered  their  appearance,  aud  the 
child  had  been  placed  in  the  custody  of  a  person  to  take  care  of  it, 
pending  the  suit,  and  until  the  further  order  of  the  court. 

To  dismiss  the  bill  for  mere  mistake  in  making  the  state  a  formal 
plaintiff,  on  demurrer,  without  inquiry  into  the  truth  of  the  grave 
charges  made  against  the  parents  of  the  child,  and  permit  it  again 
to  be  restored  to  them  by  the  interlocutory  custodian,  was  an  error 
for  which  the  decree  of  dismissal  most  be  reversed  and  the  cause 
remanded  for  further  proceedings. 
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SUPREME  COURT  OF  THE  UNITED  STATER.' 

SUPREME    COURT  OV    UfiOROIA*' 

SUPREME  COURT   OP   IOWA.* 

SUPREME  JUDICIAL  COURT  OP  MA8SACnUSBTTS> 

NEW  JERSEY   PREROGATIVE  COURT.* 

SUPREME  COURT   OF  RHODE  ISLAND.* 

Admiralty.     See  Atiaehmenf ;  Enron  and  Appeah. 
Application  or  Payments.    See  Limxtationt^  Statute  of. 

Attachment. 

Wngt9  of  Seninen — Payment  undrr  Proceu  in  AdmiroUy. — The 
owners  of  a  coasting  Teasel  who,  after  having  been  summooed  aa  tnislees 
io  foreign  attachiiieut  of  a  aeamao,  are  compelled  bj  subaeqaeoC  proeeas 
from  a  court  of  aduiiralty  upon  a  libel  filed  bj  him  against  the  Teasel, 
and  by  the  judgment  of  that  court  in  his  favor,  after  disclosare  of  all 
the  facts  relating  to  the  trustee  process,  to  pay  to  him  the  amount  of  his 
wai;e9,  will  not  be  charged  as  trustees  fur  the  same  sum :  Etidy  v. 
O'Hara,  132  Muss, 

Qtixre^  whether  the  wages  of  a  seaman  on  a  coasting  voyage  are  sub- 
ject to  attachment  by  the  trustee  process :  LL 

Bankruptcy. 

CuHttnuafion  of  Suit  bjjf  Bankrupt — Auignee  not  a  Nece9§aiy  Party, 
— It  is  no  defence  to  an  action  that  since  its  commencement  the  plain- 
tiff has  been  adjudicated  a  bankrupt  and  an  assignee  appointed.  It  is 
Dot  necessary  that  the  assignee  should  make  himself  a  party  to  the 
record,  and  if,  after  notice,  he  permits  the  suit  to  go  on,  in  the  name  of 
the  bankrupt,  he  is  bound  by  the  judgment,  and  the  defendant  is  pro- 
tected against  any  claim  on  his  part:  Uiafcker  v.  Rockwell^  S.  C.  U.  S., 
Oct.  Term,  1881. 

Promise  to  Pay  lM>t  Barred  by  Discharye. — Where  a  bankrupt,  after 
the  adjudication  of  bankruptcy  and  before  his  discharge,  luakea  an 
express  new  promise  to  pay  an  original  debt,  such  promise  will  be  bind- 
ing upon  him  after  his  discharge :  Knnpp  v.  Hoyt^  &7  Iowa. 

Bills  and  Notes* 
Note  fraudulently  procured — Defence   ayaimt   Endorser. — Usaallj  * 

I  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  dorinfT  Oct.  Term  1SS1.    The  cases  will  be  reported  in  15  Otto. 

*  From  J.  U.  Lumpkin,  Esq.,  Reporter.  The  cases  will  probaUy  appear  in  6S 
Georgia  Reports. 

*  From  B.  W.  Ilight,  Reporter  ;  to  appear  in  57  Iowa  Reports. 

^  From  John  Latbrop,  Esq.,  Reporter  ;  to  appear  in  132^  Mnw.  Reports. 

*  From  Hon.  John  H.  Stewart,  Reporter ;  to  appear  in  35  N.  J.  Et].  Reports. 

*  From  Arnold  Greeu,  Est}.,  Reporter,  to  appear  in  IS  Rhode  Islatid  Reports. 


SOS  ABSTRACTS  OF  RECENT  DECISIONS. 

wheD  the  maker  of  a  negotiable  proinifti»orj  nute  Ls  Doi  alloved  to  arail 
faittinelf  as  agaiost  third  parties  hoMiDg  the  oote.  of  defences  ralid 
agaio»t  the  payee,  it  is  because  negligence  is  impauble  to  the  maker  in 
the  inception  of  the  note.  That  a  third  party  holds  a  negotiable  note 
for  a  valusble  consideration  will  noC,  of  itself,  in  an  action  against  the 
niaker,  deprive  such  maker  of  defences  valid  againn  the  pa\ce.  Hence, 
when  A.  made  a  negotiable  promissory  note  to  B  ,  which  waa  frandnleatly 
procured  by  B.  and  no  negligence  was  impntabU  to  A.,  and  »nit  was 
brought  on  the  note  against  A.  by  C,  a  purchaser  for  valuable  euosid- 
eration,  but  it  did  not  appear  that  C.  bought  the  note  in  the  uFual  cuune 
of  business  or  for  its  full  face  value,  HeU,  that  A.  was  entitled  against 
0.  to  use  the  defences  which  he  could  have  employed  against  B. :  JUl- 
lard  V.  Barion,  13  R.  I. 

Contempt. 

Sheriff — JSecewty  of  Rule  to  show  cau$e, — After  a  rule  absolute 
against  u  sheriff  liss  been  obtained,  before  he  can  be  attached  for  eon- 
tempt,  a  rule  niii  calling  upon  him  to  show  came  why  he  shi^uld  not  be 
so  attached  must  be  sued  out  and  served  on  him  :  2^ize  v.  Jinrtden,  IS^ 
Oa. 

Where  a  rule  ntst  against  a  sheriff  was  sued  out,  calling  on  him  to 
show  cause  why  he  should  not  pay  over  certain  funds  alleged  to  be  in 
his  hands  at  the  time  such  rule  was  made  absolute,  the  court  could  not, 
without  more,  order  that  in  default  of  payment  the  sheriff  should  l»e 
attached  for  contempt:  Id, 

Contract. 

Servicei  by  Rehttive — Evidence. — On  the  issue  whether  services  were 
rendered  gratuitously  by  a  son-in-law  to  his  father  in-law,  there  was  evi- 
dence that  the  parties  lived  together  on  the  father  in-law's  land;  that 
the  futher-in-law  said  he  expected  to  live  there  all  his  days ;  that  the 
land  wa9  to  be  his  daughter's  when  he  died ;  and  that  the  father-in-law 
intended  to  pay  his  way.  Held^  that  this  evidence  would  warrant  a  ver- 
dict in  favor  of  the  son-in-law  :  Jame§  v.  Cnmmingt^  132  Mass. 

Costs.    See  Will, 

Criminal  Law.    See  Pledge, 

Alibi — Burden  of  Proof. — It  is  now  the  settled  law  of  this  State  that 
where,  in  a  criminal  case,  the  defence  of  an  alibi  is  relied  upon,  the 
burden  of  proof  is  on  the  defendant  to  establish  such  defence  by  a  pre- 
ponderance of  the  evideoce :  State  v.  Hamilton^  57  Iowa. 

Per  Adams,  J.,  dissenting. — If  the  evidence  to  establish  an  alibi 
is  such  as  to  raise  a  reasonable  doubt  of  the  defendant's  guilt,  the  jury 
would  be  justified  in  acquitting:  Id 

Evidence — Report  made  at  the  InqneU, — At  the  trial  of  an  indictment 
for  manslaughter,  a  witness  for  the  defendant  was  allowed,  in  answer  to 
a  question  put  by  the  government,  to  refresh  his  memory  from  a  report 
made  by  him  of  the  defendant's  statements  at  the  inquest  \  and  the  de- 
fendant thereupon,  without  putting  any  question  to  the  witness,  asked  to 
have  so  much  of  the  report  as  related  to  the  inquiry  of  the  guvernmcuc 
read  to  the  jury.  The  judge  excluded  it  htld\  that  the  defendant 
had  no  ground  of  exception :   Comnonweidth  v.  J^fi,  132  Mass. 
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Pa8»es9ion  of  Stolen  Property — HreMumpfton. — The  recent  possession 
of  stolen  property  will  authorize  a  conviction,  unless  'the  presumption 
of  guilt  arising  theVefroni  is  overcome  by  other  facts;  and  it  is  imma- 
terial whether  it  he  termed  a  presumption  of  law,  or  a  presumption 
of  fact,  at(  both  are  identioal  in  meaning :  The  State  t.  Kelly,  57 
Iowa. 

Where  the  instroction  stated  that  the  presumption  arising  from  the 
rocent  possession  of  stolen  goods  was  one  of  law,  but  left  to  the  jury 
the  power  to  say  whether  such  a  presumption  warranted  a  yerdlct  of 
guilty,  the  defendant  was  not  prejudiced  by  calling  it  »  presumption 
of  law  :   The  State  t.  Riekart,  57  Iowa. 

The  defendant  can  only  be  required  to  introduce  evidence  wbi<$h  cre- 
:ites  a  reasonable  dcubt  whether  he  honestly  came  into  the  possession  of 
stolen  gcxnls.  An  instruction  that  he  must  overcome  the  presumption 
arising  from  such  possession  by  a  preponderance  of  evidence  is  erro- 
neous :  Id. 

Damages. 

Stipulated  Sum  payable  in  catie  of  Breach-^  When  Liquidated  Dam- 
ayes. — Whether  a  sum  agreed  upon  by  parties  to  a  contract  as  the 
measure  of  damages  shall  be  considered  as  liquidated  damages,  or  only  as 
a  penalty,  will  depend  upon  the  intent  of  the  parties  and  th^  peculiar 
circumstances  of  the  subject-matter  of  the  contract.  If  th^  damages 
mast  necessarily  be  wholly  uncertain  and  incapable  of  estimation,  the 
party  failing  to  perform  will  be  held  to  pay  the  amount  as  liquidated 
damages  :  Newman  t.  Ho^^oa,  66  6a. 

The  keeper  of  a  saloon  in  the  city  of  Columbuq  by  written  contract, 
for  the  sum  of  91456. 15,  sold  his  stock  of  goods,  bar-room  fiituret,  Ac, 
together  with  the  good  will  of  the  business  to  another,  and  covenanted 
not  to  engage  in  the  same  or  a  like  business  in  that  city  for  a  period  of 
tive  years,  and  the  vendor  bound  himself  to  the  purchaser,  **  hia  exec- 
utors, &c.,  in  the  sum  of  92000  as  liquidated  damages  for  the  faithful 
performance  of  this  his  promise."  The  vendor  opened  a  bar  room 
shortly  afterwards  in  the  city.  Held,  that  the  amount  stated  in  the  con- 
tract is  to  be  taken  as  liquidated  damages  and  not  as  a  more  penalty ) 
nor  is  the  contract  unreasonable  :  Id.  ^ 

Domicile. 

Absence  in  Europe — Intention  to  return  to  new  Domicile — Taxation. — 
A  person,  having  his  domicile  in  Boston,  left  that  city  in  1876  with  his 
family  to  reside  in  Europe  for  an  indefinite  length  of  time,  with  the 
fixed  purpose  never  to  return  to  Boston  as  a  place  of  residence,  and  to  * 
make  some  place  other  than  Boston  his  residence  when  he  should  re- 
turn ;  and,  while  in  Europe,  before  May  1st  1877,  fixed  upon  a  place 
of  residence  in  another  state,  but  remained  in  Europe  until  1879. 
Held,  that  he  retained  his  domicile  in  Boston  for  the  purposes  of  tax- 
ation on  May  Ist  1877  :  Borland  v.  City  of  Boston,  132  Mass. 

Easement. 

Abandonment  of. — An  easement  may  be  lost  by  cesser  of  use  for 
twenty  years  or  by  renunciation  or  abandonment  as  shown  by  decisive 
acts.     Hence  when  a  way  bad  been  laid  out  for  the  common  use  of  lots 

Vol.  XXX.— 102 


810  ABSTRACTS  OF  RECENT  DECISIONS. 

boaoded  od  it  and  A.,  the  owner  of  one  of  these  lots,  bad  appropriated 
to  his  own  use  the  pan  of  the  way  opposite  his  lot:  Heid,  that  A.  had 
abandoned  his  easement  in  the  way  and  could  not  maintain  an  action 
against  the  owner  of  another  of  the  lots  for  obstructing  a  portion  of  the 
way:  Steere  r.  Tiffany,  13  R.  I. 

The  character  of  an  easement  created  by  implication  or  estoppel  is 
determined  by  the  circumstances  in  which  the  easement  was  created. 
Hence  when  it  was  clear  that  a  way  was  to  be  used  in  common  as  a 
whole  and  a  part  of  it  was  appropriated  by  an  owner  of  one  of  the  domin- 
ant tenements,  Hdd  that  the  act  of  appropriation  was  an  abandonment 
of  the  easement  in  the  whole  way  :  Id* 

Equity. 

Proceedinat  again$i  Equitable  Astets — Absconding  Debtor. — A.  ab- 
sconded, in  debt,  leaving  no  legal  assets  which  could  be  attached,  so  that 
a  judgment  at  law  could  be  not  obtained  against  him ;  Ileld^  that  his 
creditors  could  at  once  proceed  in  equity  against  his  equitable  assets 
to  satisfy  their  legal  claims.  Held  further^  that  if  such  claims  appeared 
specially  fit  for  legal  cognisance  or  specially  unfit  for  equitable,  the 
Equity  Court  would  submit  them  to  a  jury  on  issues  framed  for  that 
purpose :  Merchant  National  Bank  T.  PainCy  13  R.  I. 

The  rule  requiring  the  exhaustion  of  legal  remedies  before  chancery 
will  take  jurisdiction  of  a  legal  debt  rests  on  two  reasons:  first  that  a 
judgment  and  execution  returned  unsatisfied  are  the  best  eTidenoes  of 
the  debt :  second  that  legal  tribunals  should  adjudicate  legal  claims. 
The  first  reason  fails  when  legal  process  is  impossible )  the  second  is 
satisfied  by  a  jury  trial  of  issues  from  chancery :  Id. 

Errors  and  Appeai.8. 

AdmtrcUty — AppetiU  from  District  to  Circuit  Courts — Procedure — 
Cross- Appeals  to  Supreme  Court  ^— An  appeal  in  admiralty  from  a  Dis- 
trict to  a  Circuit  Court  must  be  to  the  term  of  the  Circuit  Court  held 
next  af^-er  the  decree,  and  it  must  be  made  while  the  District  Court  is  sit- 
ting, or  within  the  time  required  by  the  general  rules  or  a  special  order. 
These  requirements  are  jurisdictional.  All  other  rules  are  mere  matters 
of  procedure  and  may  be  dispensed  with  by  the  court.  Hence,  it  is  not 
a  valid  objection  to  an  appeal  that  the  District  Court  allowed  it  without 
any  writing,  notwithstanding  a  rule  of  that  court  required  it  to  be  in 
writing:    Winslow  v.  Wilcox,  S.  C.  U.  S.,  October  Term,  1881. 

A  provision  in  the  rule  of  the  District  Court  that  the  clerk  should 
prepare  and  deliver  to  the  Circuit  Court  the  appeal  and  record  in  twenty 
days  cannot  prevent  the  Circuit  Court  from  entertaining  the  cause  if, 
for  any  reason,  this  is  not  done:  Id, 

A  cross  appeal  to  the  Supreme  Court  must  be  prosecuted  like  other 
appeals,  and  the  appellant  must  comply  with  the  rules  as  if  no  other 
appeal  had  been  taken  in  the  cause :  Id. 

Case  Appealed  from  District  to  Circuit  Court — Certificate  o/  Division 
— Revenue  Case. — At  a  hearing  in  the  Circuit  Court  of  an  appeal  from 
the  District  Court,  the  district  judge  who  rendered  the  judgment  appealed 
from  cannot,  under  sect.  614  of  the  Revised  Statutes,  give  a  vote  even 
by  consent  of  parties  when  another  judge  is  present,  and  the  case  cannot 
be  brought  to  the  Supreme  Court  upon  a  certificate  of  division  of  opinion 
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between  him  and  the  other  jud^e  :  Unitrd  Sfatet  v  Emholt^  S.  C.  U.  S., 
October  Term,  1881. 

Aq  int'ormatiou  for  a  forfeiture  under  the  internal  revenue  laws  cannot 
be  brought  from  the  Circuit  to  the  Supreme  Court :  Id, 

Evidence.    See  Criminal  Law;   Witneu, 

Competency  of  Witness — Religious  Belief. — Upon  cross-eiamination 
a  witness  was  allowed  to  be  questioned  as  to  his  belief  in  u  Supreme 
Being  and  in  a  state  of  future  rewards  and  punishments.  Leld^  that 
the  want  of  such  religious  belief  could  not  be  established  from  the 
examination  of  the  witness  upon  the  stand.  It  must  be  shown,  if  at  all, 
by  his  previous  declarations  voluntarily  made.  He  cannot  be  required 
to  divulge  his  religious  opinions :  Searcy  v.  Miller,  57  Iowa. 

Office  Paper — Fi.  fa — Kfi.fa.\%  not  an  oflSce  paper  which  must 
be  kept  on  file  in  the  court  where  it  originates.  The  original  may  be 
t^ken  out  of  court  and  used  in  evidence.  It  is  the  bes»t  evidence  of  the 
right  to  seize  and  seisin  contests  under  sheriflfs'  sales;  if  lost  or 
de.stroyed,  a  copy  of  it  from  the  records  may  be  used  :  Thomas  ▼.  Par- 
ker,  GG  Ga. 

An  original^. /(I.  from  the  Circuit  Court  of  the  United  States  will  be 
recognised  by  the  state  courts  without  other  than  intrinsic  proof,  and  is 
admissible  in  a  contest  arising  thereunder  :  Id. 

Executors  and  Administrators. 

When  chargeable  with  Interest. — An  administrator  converted  divi- 
dend-paying bank  stock  of  the  estate  into  money,  and  with  it  paid  off 
a  mortgage  on  lands  in  which  he  had  an  iutereH  as  heir  of  the  intestate. 
On  eiceptions  to  his  account  credit  for  that  payment  was  disallowed. 
Held,  that  he  was  chargeable  with  interest  at  the  legal  rate  on  that 
amount  from  the  date  of  the  payment,  including  the  time  during  which 
litigation  on  the  exceptions  continued  :  Mount  ▼.  Van  Ness,  35  N.  J. 
Eq. 

Mortgage  of  Executor  held  by  Testator — Failure  to  Record. — An 
executor  gave  his  testator,  during  the  latter's  lifetime,  a  mortgage  for 
moneys  loaned,  but  owing  to  the  testator's  illiteracy,  the  mortgage  was 
never  registered.  Hehl^  that  the  residuary  legatees  might  require  him 
to  give  security  because  he  neglected  to  have  the  mortgage  registered 
after  it  came  into  his  hands  as  part  of  the  estate,  and  also  because  he 
claimed  certain  credits  for  payments  thereon,  which  appeared  to  be 
false:  Bird  v.  Wiggins,  35  N.  J.  Eq. 

Foreign  Attachment.    See  Attachment, 

Frauds,  Statute  of. 

• 

Parol  Trust. — Where  the  conveyance  in  trust  was  made  voluntarily, 
without  solicitation  or  undue  influence,  and  no  fraud  is  shown  prior  to 
or  contemporaneous  with  the  execution  of  the  deed,  but  consists  in 
denying  and  repudiating  the  agreement  to  rcconvey,  it  will  not  remove 
the  case  from  the  operation  of  the  Statute  of  Frauds:  McClain  v. 
McClain,  57  Iowa. 
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Guardian  and  Ward. 

Maintenance  of  Ward — Surdjf — Laehe$. — A  -ward,  whose  «Utc 
WM  small,  lived  with  his  father,  who  was  the  guardian.  The  father 
never,  during  his  lifetime,  made  anj  charge  against  the  ward  for  his 
maintenance.  Seld,  thai  sureties  of  the  guardian  cannot  obtain  an 
allowance  therefor  in  a  suit  on  their  bond :  Jh  re  John  L.  WaUina^  Guar- 
dum,  35  N.  J.  £q. 

A  guardian  was  appointed  in  1860 ;  his  jonngest  ward  came  of  age 
in  1871,  and  the  guardian  became  insolvent  in  1872  or  1873.  Sel^L 
that  the  ward's  omission  to  sue  the  snretj  or  hb  administrator,  until 
1880|  did  not  prevent  his  recoveiy :  Jd. 

Habkab  Corpus. 

Juriidietian — Return. — The  allegation  of  the  petition  for  a  writ  of 
habea$  eorpnSf  that  minor  children  were  concealed  by  the  respondent  in 
Polk  or  Dallas  counties,  was  sufficient  to  give  the  eonrt  of  Polk  county 
jurisdiction,  and  authorised  the  issuance  of  the  writ :  and  the  fact  set 
up  in  the  answer,  that  the  children  were  in  a  foreign  jurisdiction  did 
not  deprive  the  court  of  jurisdiction,  or  excuse  the  respondent  for  not 
producing  the  children  in  court  in  obedience  to  the  writ :  Biver$  v. 
MitcheU,  57  Iowa. 

The  return  to  the  writ  of  kabea$  carpus,  should  have  shown  that  the 
respondent  did  not  have  the  power  to  produce  the  children  in  court,  in 
obedience  to  the  writ:  Id. 

Brimmer  ienieneed  hy  Court  Martial —  United  States  Supreme  Court. — 
Even  if  the  United  States  Supreme  Court  can  issue  a  writ  of  habeas 
corpus  for  a  prisoner  under  sentence  by  a  court  martial  (a  question  not 
decided)  there  can  be  no  discharge  under  such  writ  if  the  court  martial 
had  jurisdiction  to  try  the  offender,  and  the  sentence  was  one  which 
the  court  could  under  the  law  pronounce :  Ex  parte  Mason^  S.  C.  U.  8., 
Oct.  Term,  1881. 

HOMRBTRAD. 

JAen  on  Ornp  for  Supplies —  When  superior  to  Hvmestead  Right. — 
Where  a  factor  furnishes  supplies  and  provisions  to  a  planter  to  make  a 
crop  and  takes  a  lien  on  the  growing  crop  therefor,  such  advances  are 
in  the  nature  of  purchase-money  or  materials  furnished  for  the  crop  so 
raised,  and  the  landlord's  debt  therefor  is  superior  to  the  homestead 
right  of  the  debtor's  wife  :   Cook  v.  Roberts^  66  6a. 

Husband  and  Wivr. 

• 

Loan  hy  Wife  to  Husband — Payment  for  Joint  Benefit. — A  widow 
may  reclaim  from  her  husband's  estate  moneys  of  her  separate  estate 
which  she  loaned  him  during  his  lifetime,  and  which  he  applied  to  the 
payment  of  a  mortgage  on  lands,  the  title  to  which  stood  in  the  names 
of  her  and  her  husband,  as  husband  and  wife  :  Greiner  v.  Greiner,  85 
N.  J.  Eq. 

• 

Injunction.     See  Waters  and  Watercourses. 
Larcent.     See  Pledge. 
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Limitations.  Statute  op. 

Application  of  Pa^menU — Procfetho/  (hlhtrral  — In  an  action  upnn 
four  proniussury  notes,  the  Jet'enoe  to  three  of  which  was  tlic  st^itute  of 
limitations,  it  appeared  that,  upon  payment  of  the  notes  beinp:  demanded, 
the  defendant  a8sii|:ned  to  the  plaintiff  certain  choses  in  action,  the  pro- 
ceeds of  which  were  to  be  applied,  as  far  as  sach  moneys  went,  npoD  the 
defendaot*s  indebtedness  to  him  upon  the  notes,  and  that  there  was  no 
agreement,  or  anderstanding  between  the  parties,  and  no  direction  by 
the  defendant,  as  to  how  any  money  received  by  the  plaintiff  through 
Kuid  assigomenta  should  be  specially  applied.  IltU,  that  the  money 
received  by  the  pluintiff  under  the  assignments  should  be  applied  as  a 
partial  payment  upon  each  of  the  notes  :  and  that  the  whole  debt  was 
tukeo  oat  of  the  statute  of  liiuitations  :    Taylor  v.  Fonter^  132  Mass. 

Lis  Pendens. 

Cdnstrttctive  Notice, — A  party  purchasing  land  will  be  charged  with 
notice  of  the  pendency  of  an  action  affecting  the  same,  from  the  time 
the  petition  is  filed ;  and  the  facts  that  the  action  was  not  properly  indexed 
in  the  appearance  docket,  and  that  the  notice  was  not  served  until  after 
the  purchase,  are  immaterial :  Haverly  v.  Alcott,  57  Iowa. 

Malicious  Proskcution. 

Guilty  Plaintiff  cannot  Recover — Previous  Verdict  in  liU  favor  not 
conclttsice — Advice  of  Coumel. — The  action  for  malicious  prosecution  is 
given  in  favor  of  an  innocent  plaintiff,  not  of  a  guilty  one.  Hence,  when 
A.  brought  trover  against  B.  and  B.,  after  a  verdict  in  his  favor,  sued 
A.  for  malicious  prosecution,  Heldy  that  evidence  of  facts  tending  to 
show  B.'s  guilt,  which  facts  were  not  known  to  A.  when  he  brought  the 
action  of  trover,  although  inadmissible  to  show  probable  cause  on  the 
part  of  A.,  should  be  admitted  as  bearing  on  the  actual  guilt  of  B. : 
Newion  v.  Wenver,  13  R.  L 

In  the  suit  for  malicious  prosecution  A.  requested  the  presiding  judge 
to  charge  the  jury  that  if  in  the  action  of  trover  the  question  of  fact 
whether  B.  had  been  guilty  of  acts  amounting  to  trover  and  conversion 
was  submitted  to  the  jury  and  deliberated  upon,  then  a  verdict  for  the 
defendant  should  be  given  in  the  suit  for  malicious  prosecution.  Held^ 
that  this  request  was  properly  refused  :  Id, 

A  plaintiff  who,  after  consulting  legal  counsel  in  good  standing  and 
fully  disclosing  the  facts  of  his  case  within  his  knowledge,  brings  an 
action  relying  in  good  faith  on  the  advice  of  such  counsel,  is  not  liable 
in  a  suit  for  malicious  prosecution  for  bringing  such  action  :  Id. 

Proof  of  Guilt — Damages. — In  an  action  for  malicious  prosecution, 
if  the  defendant  can  satisfy  the  jury  that  the  plaintiff,  notwithstanding 
his  acquittal,  was  in  fact  guilty,  no  recovery  can  be  had ;  and  in  view 
of  the  evidence  of  actual  guilt  in  this  case,  the  instruction  as  to  belief 
and  probable  cause  should  have  been  so  quali6ed  :  Purkhurst  v.  Mas- 
teller^  57  Iowa. 

In  an  action  for  malicious  prosecution,  mental  suffering,  not  arising 
directly  from  bodily  suffering,  and  injury  to  the  feelings,  constitute  ele- 
ments of  actual  or  compensatory  damages :  Id. 

In  addition  to  damages  for  injury  to  the  feelings,  exemplary  damages 
may  be  allowed  in  a  proper  case,  strictly  by  way  of  punishment :  Id. 
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MOBTQAQE. 

Fraudulent  tu  to  Third  Party —  Validity  cu  between  Partiet. — A.  exe- 
cuted and  delivered  to  B.  a  mortgage  of  certaio  specified  chattels  with 
oovenaDts  of  ownership  and  warranty.  Among  the  enumerated  chatteb 
were  some  which  A.  and  B.  hoth  knew  belonged  to  a  third  party. 
AfUr  condition  broken  B.  demanded  the  chattels,  and  on  A/s  refnsal 
to  deliver  them  brought  trover  against  A.  Heid,  that  A.  was  estopped 
by  his  covenants  from  denying  his  ownership  of  the  chattels.  HMjfw- 
ther,  that  as  the  ac^on  in  trover  affected  only  A.,  and  as  the  mortgage 
was  valid  between  A.  and  B.,  the  fact  that  A.  and  B.  were  both  cogni- 
sant of  and  participants  in  the  fraud  actual  or  attempted  on  the  third 
party  was  immaterial :  Harvey  v.  Harvey^  13  R.  I. 

Agreement  for  Return  of  Property. — A  litigant  desiring  the  services 
of  an  attorney,  gave  him  the  following  instrument  in  consideration  of 
services  to  be  rendered  in  a  pending  case :  '^  Received  of  J.  J.  Findley 
and  W.  F.  Findley  $25  in  full  payment  for  one  black  cow,  about  six 
years  old,  and  one  calf  now  belonging  to  said  cow,  about  two  months 
old,  said  cow  being  the  cow  I  bought  of  Bob  Reed.  It  is  agreed  by  the 
purchasers  of  the  above  property  and  Austin  Hughes,  the  signer  of  this 
receipt,  that  said  Hughes  shall  retain  the  property  and  use  the  same 
from  this  date  to  the  first  day  of  October  next,  at  which  time  should 
the  said  Hughes  pay  to  said  Findleys  $j25,  then  the  property  to  remain 
said  Hughes's  but  if  the  money  be  not  paid  that  day  the  property  to  be 
delivered  up  to  the  said  Findleys  "  Held^  that  this  paper  was  a  mort- 
gage, and  did  not  pass  title  to  the  property  described  therein  :  Firndky 
V.  Deal,  66  Ga. 

Purchaie  of  by  Owner  of  Land —  When  kept  Alive — A  mort^^age  lien 
purchased  by  the  owner  of  the  equity  of  redemption  will,  in  the  absence 
of  a  contrary  intention  manifest  to  the  court,  be  kept  alive  in  equi^ 
for  the  purchaser's  protection  against  an  intervening  encumbrance  and 
will  not  merge :  the  rule  being  the  same  whether  the  purchaser  takes 
an  assignment  of  the  whole  mortgage  lien  or  a  release  or  quitclaim  of 
the  mortgagee's  interest  in  the  estate  held  by  the  purchaser :  J^^ijfy  v. 
McGhiineu,  13  K.  I. 

Municipal  Bonds. 

Signature  of  Judge  de  facto  but  not  de  jwre —  Validity, — County 
bonds  issued  by  a  de  facto  county  court,  sealed  with  the  seal  of  the 
court,  and  signed  by  the  de  facto  presideut,  cannot  be  impeached  in  the 
hands  of  an  innocent  holder  by  showing  that  the  acting  president  was 
not  de  jure  one  of  the  justices  of  the  oonrt:  SoIIm  Co.  y.  Danylai^ 
8.  C.  U.  8.,  Oct.  Term,  1881. 

Plkdob. 

Larceny  of  the  Thing  Pledged  by  the  Pledgor. — Property  was  pledged 
as  security  for  a  debt.  Afterward  the  pledgor  obtained  possession 
thereof  for  a  special  purpose,  with  the  consent  of  the  pledgee,  and 
thereupon  took  the  property  out  of  the  county,  and  there  was  evidence 
tending  to  show  that  the  pledgor  obtained  possession  of  the  thing 
pledged  with  the  felonious  design  of  depriving  the  pledgee  of  his  secu- 
rity.    Eddy   that   the   pledgee  had  a  special  property  in  the  thing 
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ploiized ;  tbat  if  the  pledf^or  obtained  pOMessioD  of  the  thing  pledged 
by  deception  and  false  pretence,  the  pledgee  could  not  be  deemed  to 
have  released  his  Hen  or  special  property  therein ;  that  where  the  taking 
was  with  the  felonious  design  to  deprive  the  pledgee  of  his  security, 
the  pledgor  would  be  guilty  of  larceny  of  the  thing  pledged :  Bruley  v. 
Ro9e,  bl  Iowa. 

Reeeiptetl  BiU  of  ChutteU  a$  Security  far  DAi — Pouenion  by 
Pledgor — Suleeqnent  Converaion  hy  Pledgee. — A  receipted  bill  of  par- 
cels of  chattels,  purporting  on  its  face  to  be  as  security  for  a  debt,  is  a 
pledge  and  not  a  mortgage ;  and  if  the  pledgee,  after  receiving  posMen- 
sion  of  the  chattels,  per oi  its  the  pledgor  to  resume  poasession  of  theui 
and  to  hold  them  until  his  death,  he  cannot  by  then  taking  posseiaion 
of  them,  defeat  the  right  of  the  administrator  to  maintain  against  bim 
an  action  for  their  conversion :   Tkompion  v.  DoUiver^  132  Mass. 

SHERirr.     See  Comtempt, 

Taxation.     See  Domicile. 

Undue  ImxemcB.    See  WtU. 

Umitkd  States  Courts.    Sec  Errore  amd  Appeah. 

Vendor  and  Vender. 

Part  Pu^ment^Pureham  of  Title  of  Vendor  at  Skftrijfi  Sale.— 
Where  a  vendor  of  land  in  ponsessioo  thereof  under  contract  of  purchase 
from  his  vendor,  but  with  only  part  of  the  pnrchase-monej^^ia,  bought 
the  property  to  protect  himself  at  a  sheriff's  sale  under  a  11.  fa.  against 
his  vendor,  he  was  not  thereby  relieved  from  complying  with  his  con- 
tract of  purchase,  but  could  set  off  the  amount  so  expended  by  htm 
against  the  balance  of  purchase-money  due  the  vendor.*— ^nyfaA  v. 
Englishf  66  Oeo. 

Warranty. 

Covenant  of — Out»tanding  Equitable  Title. — The  mere  fact  of  the  ex* 
istence  of  an  equitable  title  in  a  third  person,  cannot  be  set  up  in  an 
action  of  law,  as  -n,  breach  of  any  of  the  usual  covenants  in  a  deed  con- 
veying the  legal  title  :    WHmou  v.  Irish,  57  Iowa. 

Where  the  covenantee  takes,  or  has  power  to  take,  poaaenion  under 
his  deed,  he  cannot  complain  of  an  outstanding  equitable  title,  until  it 
is  successfully  asserted  :  Id 

Waters  and  Watercourses 

Right  of  Riparian  Owner — Injunction — Reservoire. — The  right  of  a 
riparian  owner  to  have  the  water  of  the  stream  flow  through  or  by  his 
land  in  its  natural  purity  and  without  appreciable  pollution  caused  by 
owners  above  him,  is  well  settled,  is  a  part  of  his  property,  and  will  be 
protected  by  injunction.  Nor  is  the  right  modified  by  the  fact  that  the 
flow  of  the  stream  has  been  increased  by  reservoira  built  along  its  upper 
course :  Silver  Spring  Bleaching  and  Dyeing  Co.  v.  The  Wamkuck  Cb., 
13  R.  I. 

Right  to  take  Drifttcood —  Wreck  floated  Ashore  not  Within. — By  a 
deed  of  partition  A.  received  the  right  to  have  to  himself  and  his  heira 
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*'  ciclasivoly  all  the  Bea  maDore  and  drift  staff  wkicli  kada  on  tbe  We>t 
Shore/'  also  to  have  the  right  of  tipping  the  aaoM  and  cartiag  away  ut 
ti.eir  pleasure  by  a  road  or  way  leading  on  the  b«nk  of  aaid  Weat  Shore 
clear  of  the  galliea."  BM,  that  this  right  did  m(  Mibnea  good* 
fltated  ashore  from  a  wrecked  Teasel  so  as  to  entitle  A.  to  the  nlTage  m 
a^.aiost  the  riparian  owner.  EM^fiarthmr,  that  tko  fight  waa  eonined 
to  sack  staff  aa  A.  could  ooUeel  and  legally  approptialo,  sot  soeh  as  A. 
most  hold  for  or  deliver  to  a  known  owner :  Waimm  t.  Emowlm^  13  B.  L 

Will. 

6Wf — Servien  of  Detective. — A  elsin  for  serrieea  rendered  by  s 
de  ective  employed  by  the  oonnsel  of  the  prineipal  legatee,  sack  nerriecs 
bemg  Tslaable  in  establishing  the  will,  may  be  allowod  and  paid  oat  of 
the  estate :  In  re  Will  of  Jaeepk  L.  Xetots,  35  N.  J.  Eq. 

i/iuhie  Influence — Evidence. — That  the  dranghtamno  of  a  will  was 
mate  the  eiecator,  and  his  relations  reeeiYod  a  oonoidnrablo  portion  of 
the  estate  derised,  does  not  raise  any  presampiion  of  nndao  ininenee 
ovei  the  testator,  wkiek  most  banbiilted  brttinof:  Oetriicrf.  Diaam^ 
MUa. 

A  testator  may  kaye  his  preferanoes,  dislikea  and  aatmomties  toward 
his  heirs  and  may  be  gaided  by  them  in  the  dispoaition  of  kia  estate ; 
still  f  he  b  competent  in  wind,  and  makes  a  will  frsaiy  and  Yolantarily, 
these  conditions  of  mind  will  not  jMr  ss  dsatrojr  kii  tastamsntaty  capa- 
city. And  tkoagk  prejndicea  may  be  nnlbnndad,  atili  If  Ikey  are  not 
ased  to  coerce  and  control  kis  will  or  impose  a  firand  npon  kim,  tkay  will 
not  avoid  kia  will :  Id. 

Where  the  only  relerancy  of  a  diSenlty  is  to  skov  Ike  slate  of  feeling 
betwaan  parlies,  the  faot  of  the  diffeally  may  be  admissiblo,  bnl  tta  par- 
ticulars are  not :  Id. 

Undue  influence  over  a  testator  most  be  salisfaetorilj  establisked 
by  other  cTidence  than  his  declarations,  altbongk  tkey  are  admissible 
to  show  the  eitent  and  effect  of  suck  influence :  RueHmgw.  /?««lm^,  86 
N.  J.  £q. 

WiTNiaa.    See  Smdemce. 


Eospert —  Who  u — How  Competency  Decided. — Whether  a  witnem  is 
qualified  to  testify  as  an  expert  is  a  preliminary  question  for  the  presid- 
ing judge,  whose  decision  is  conclusive,  onless  it  appears  upon  the  evi- 
dence to  have  been  erroneous,  or  to  have  been  A»uaded  npon  some  error 
in  law :  Fcrhine  v.  S^ickmay,  132  Mses. 

A  treaaurer  of  a  mill  eorpomtioo,  whcaa  only  knowlodge  of  Ike 
quality  of  the  coal  burned  in  his  mill  is  derived  from  the  weekly 
reports  of  his  engineer,  is  not  qualified  aa  an  expert  to  tealiiy  as  to 
such  Quality,  although  he  baa  bought  all  tbe  ooal  used  in  kia  mill  for 
sevena  years:  Id. 
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ABATEMENT.    See  A»mE8T,  f .    Eksoks  axd  AmAU,  8. 

ACCOMPLICE.     See  Ckxminal  Law,  11,  19. 

ACCORD. 

Payment  of  a  check,  given  And  Accepted  in  aettlement  of  An  indebtodnciB  ef 
lArgcr  ATOOont,  is  a  good  Aocord  And  SAtiflfACtion.  Goddard  t.  O'jBrwn,  637, 
trndfuiU, 

ACCOUNT.     See  Equity,  8.    Patext,  U. 

ACKNOWLEDGMENT. 

1.  Is  TAlid  if  niAde  before  officer  defoeto.     Sharp  t.  Thtm^tttmj  68. 

2.  Is  insuflkient  when  it  does  not  show  thAt  the  instmroent  was  ezeented  fcT 
the  *'  purposes"  therein  expressed,     /brof  t.  BturicM,  843. 

3.  Married  womAn's  Acknowledgment  duly  certified  is  prima  faeU  hut  not 
conclusive  evidence  Against  her,  except  as  to  a  bona  fide  vendee  without  nocioe 
as  to  whom  she  is  estopped  to  deny  an  acknowledgment  actually  made.  lioU 
V.  Moore,  842. 

4.  Certificate  of  officer  cAnnot  be  impCAched  except  by  proof  of  frAud  or 
conspiracy,  And  the  testimony  of  the  grantor  Alone  is  not  sufficient  to  overaNue 
the  oertiticAte  And  the  officer's  testimony  in  support  thereof.  FUzgtrald  v.  FUz- 
ytrald,  67. 

5.  In  the  Absence  of  frand  a  certificAte  of  Acknowledgment  CAnnot  be 
impeached  by  merely  negntiving  the  fActs  therein  stAted.  Stramck  t.  Hatk- 
ttWrcjT,  197. 

6.  In  order  to  defcAt  the  title  of  au  innocent  purchAser  by  impCAching  such 
ccrtiiicAte  the  evidence  must  be  so  cleAr  as  to  exclude  eveir  reusouAble  doubt. 
Id. 

ACTION.  See  Bailment,  3.  Cohtbmpt,  2.  Corfokatioh,  28.  Dbrtor  ahd 
Cbeditor,  22.  HusnAND  and  Wife,  5.  Insubahce,  9,  22.  Mobtoaob, 
24.     Negligence,  1.     Pensiok.     Tort. 

1.  Fur  obstructing  a  public  right  no  private  action  will  lie,  except  for  daro>  . 
ages  differing  in  kind  as^  well  us  degree  from  those  suflTered  by  the  general 
public.     Chicago  v.  Union  Building  Assoc.,  479. 

2.  The  fact  that  property  owners  have  been  specially  assessed  as  benefited 
by  the  opening  of  part  of  a  street,  gives  them  no  equitable  ground  to  enjoin  its 
vacation.     Id. 

8.  A  court  of  equity  is  hot  fettered  by  the  rule  as  to  local  actions,  and  the 
A.«signee  of  a  covenant  for  title  to  land  in  Louisiana  may  maintain  in  Missis- 
sippi a  bill  to  obtain  reimbursement  for  expenditures  made  in  resisting  a  suit 
and  extinguishing  a  paramount  title.     Oliver  v.  Love,  600,  and  note. 

4.  Setnblej  such  aAsi;;nee  might  abo  have  maintained  a  suit  at  law  for  money 
paid  out  and  expended  for  the  use  of  tlie  covenantor.     Id. 

5.  Whether  an  action  for  damages  for  an  injury  to  land  situated  out  of  the 
state  mav  not  be  maintained  in  the  courts  of  Mississippi,  qwxre*    Id. 
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ACTS  OF  CONGRESS. 
1802,  April  29. 
4870,  July  U. 
1672,  May  10. 
1872,  July  1. 
1874,  Revised  Statates. 

Sect.  614. 

Secc  699. 

Sect.  693. 

Sect.  858. 

Sect.  916. 

Sect.  1008. 

Sect.  9SW. 

Sect.  SS81. 

Sect.  3990. 

Sect.  3298. 

Sect.  3408. 

Sect.  4989. 

Sect.  4983. 

Sect.  4284. 

Sect.  4985. 

Sect.' 451 3. 

Seet.  4569. 

Sect.  4584. 

Sect.  5198. 

Sect.  5990. 

Sect.  5998. 

Sect.  5431. 

1874,  Jane  6. 

1875,  Fehnuury  16. 
MvcliS. 


ADMINISTRATOR.     See  Ezsovtob. 


See  Errobs  ahd  Appeals,  10. 

Ste  Tax,  5. 

See  Mines,  1. 

See  EutORs  axd-  Appeals,  lo. 
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Euiosfl  AVD  Appeals,  8. 
Rbmotal  of  Causes,  4. 
Erbobs  AMD  Appeals,  10. 
Ubitbd  States  Coubts,  1. 
United  States  Covbtis  4. 
Ebbobs  and  Appeaub,  16. 
UiriTBD  States,  9. 
Ubitbd  Statbs,  9. 
Tazatiov,  U. 
Taxatioit,  11,  19. 
Taxation,  10. 
Admibaltt,  9. 
Abmibaltt,  8. 
Admibaltt,  7. 
Advibaltt,  7. 
Saippnro,  3. 
Shipping,  9. 
SaippiNO,  9. 
National  Rank,  9. 
National  Rank,  1. 
National  Rank,  3. 
CBiMiitAL  Law,  99. 


Bee  MiNBs,  1. 


Bee 


Admiralty,  3. 
Rbmotal  on  Causbs,  8. 


ADMIRALTY.    See  Attachment,  8,  4.    Ebbobs  and  Appxals,  4. 

I.  Jurisdietiom, 

1.  Has  jurisdictiofi  of  snH  by  one  wlio,  ezpectiBg  s  oonsignineBt,  boeitb  s 
Tessel  upon  her  srriTal  and  is  injued  by  tbe  Ml  of  bales  n^igeRtly  stowed. 
Leathers  t.  Blening^  747. 

9.  A  writ  of  prohibition  will  not  be  granted  to  restrain  an  admirahy  court 
from  proceeding  in  a  canse  instituted  to  recoTer  dsmsgfs  for  loss  of  life  occa- 
sioned by  a  collision.     Ex  fbrt9  Gcrdom,  967. 

3.  The  Act  of  Congress  of  Tebmsry  16th  1875,  confining  the  appellsle 
jurisdiction  of  the  Supreme  Court  to  questions  of  Imw,  is  constitational.  Duh 
can  V.  Steamahip  Frana's  Wright^  747. 

4.  The  refusal  to  find  a  fact,  or  the  finding  of  one  not  supported  by  any  eri- 
dence,  may  be  brought  up  by  bill  of  exceptions,  provided  that  the  fact  be  an 
ultimate  one  and  not  a  mere  incidental  piece  of  eTidenoe,  but  in  such  case  the 
testimooy  neessssry  to  establish  tbe  exceptions  should  appear  in  the  bill.    IiL 

II.  Ooilition.     Sec  Nbou^bncb,  9,  8.  ' 

5.  Upon  •  Ubel  forcoUisiw  libelUuit  may  reooTtr  damages  for  the  loss  of  liM 
use  of  his  tssssI  while  unAi^og  repairs,  and  if  she  was  fitted  for  a  par- 
ticular business  the  ayerage  net  profits  of  her  trips  may  be  adopted  as  liM 
measure  of  damages.     Slmxmbwi  IhUmiae  t.  Gumsb,  677. 

6.  A  Teasel  was  innured  on  two-thirds  of  her  valuation,  under  an  agreement 
that  in  case  of  loss  the  insurers  should  be  entitled  to  the  same  proportion  of  the 
damages  reeoverable  from  any  other  person  therefor.  A  loss  oecarring  by 
collision  the  insurers  paid  their  two-thirds,  and  then  assigned  tbe  owners  of  the 
other  vessel  all  their  interest  in  the  damages.  Half  damages  having  been 
recovered  against  the  latter  vessel,  heldj  that  one^third  of  the  ram  paid  by  the 
insurers  most  be  deducted  from  the  amount  to  be  recovered.    M. 


INDEX.  819 

ADMIRAI/rV. 

III.  iJabiiittf  (^  Shiff-owH^rs, 

7.  A  vesM'l  owiiiT  mity  iiistiiiitc  T>roccc«Iinfrs  to  olitain  the  benefit  of  the 
limitation  of  liahility  M>curo<l  Ky  flections  43H4  find  4285,  U.  S.  Kev.  Stat»., 
witliout  waiting  for  a  ^uit  to  be  began  against  him  or  hin  veiael.  £x  part€ 
Sia^on,  543. 

8.  The  Limited  Liablility  Act  of  Con|n'C!:s  does  not  applj  to  boats  on  streams 
connecting  the  {Treat  lakcM.     CntUiif  r,  Horn,  802. 

9.  The  Limited  Liability  Act  of  1851,  reproduced  in  sects.  4283,  Ac.,  Rer. 
Stntates,  applies  to  owners  of  foreign  as  well  as  domestic  Teasels,  and  to  acts 
done  on  the  high  seas,  except  when  a  collision  occum  between  two  vessels  of 
the  mme  foreign  nation,  or,  perliap^,  of  two  foreign  nations  haTing  the  fame 
maritime  law.     JVo/.  Stfam  \av.  Co.  v.  Dif^,  479. 

•     10.  Shipowner?  may  avail  themselres  of  the  defence  of  limited  liability  by 
answer  or  plea.     Id. 

11.  If  tiie  owners  plead  the  statute,  a  decree  may  be  made  requiring  them 
to  pay  the  liniite<l  amount  into  court,  and  distributing  said  amount  pro  rata 
among  the  parties  claiming  damage*.     Id* 

12.  It  is  not  neces<iary  for  the  owners  to  surrender  the  ship.  They  may 
plead  their  immunity,  and  abide  a  decree  for  the  value  of  the  ship  and  f^ght. 
Id. 

13.  The  rule  of  damages  for  goods  lost  on  the  high  seas  is  their  value  at  the 
place  of  shipment,  with  all  charges  of  lading,  insurance  and  transportalion, 
and  interest  at  the  rate  of  six  per  cent,  per  annum,  but  without  allowanee  for 
anticipated  profits.  If  the  goods  had  no  market  ralue  at  the  plaee  of  ship- 
ment, other  means  of  ascertaining  their  ralue  may  be  used,  such  as  their  usual 
price  at  the  port  of  destination,  with  a  fair  deduction  for  profits  and  charges.  JU* 

IV.  Maritime  TJau. 
Mautimb  Libns,  1,  81,  145. 

ADVANCEMENT. 

Loofie  declarations  of  a  parent  are  not  sufficient  to  change  a  deht  aeeured  \tf 
a  legal  instrument  into  an  advancement.     ITarUff  r.  Hmrfey,  480. 

AGENT.  See  Attounbt.  Bank,  2.  Bills  and  Notes,  1,  11.  Bbokbe. 
Criminal  Law,  5.  Infant,!.  Iksubance,  8.  Public  Pouct.  Tblb- 
okafh.  9.    Trovbe,  1. 

1.  An  architect  employed  to  superintend  the  building  of  a  house,  erected 
under  a  written  contract  with  the  owner,  has  no  authority  to  order  extra  work, 
nor  will  tlie  fact  that  the  owner  received  from  the  builder  a  statement  of  this 
extra  work  vrithout  making  objection  estop  the  owner  from  afterwards  object- 
ing.    Starheeathar  t.  Goodman,  267. 

2.  A  real  estate  broker  wlio  assumes  to  act  for  botli  parties  in  an  exchange 
of  lands,  cannot  recover  compensation  for  both  without  showing  full  knowledge 
of  and  assent  to  the  double  compensation,  hut  when  such  consent  is  shown,  he 
may  recover  from  each  party.     Bell  v.  Mc Connelly  135. 

3.  Authority  to  sell  property  and  take  note  does  not  include  authority  to 
receive  payment  of  the  note  after  delivery  to  the  principal.  Draper  v.  /2ice, 
416. 

4.  Where  the  holder  of  a  bill  of  exchange  deposits  it  with  a  bank  for  col-  . 
lection,  the  correspondent  of  tlie  1>ank,  to  whom  the  bill  is  forwarded,  beeomes 
his  agent,  and  is  directly  responsible  to  him  for  negligence.     Gnditk  r.  Nat. 
State  Bank  of  Burlint/tonj  543. 

5.  An  agent  to  sell  has  no  implied  power  to  agree  to  pay  commissions  to 
another.     At/ee  t.  Fink,  678. 

6.  Fraud  of,  committed  in  line  of  employment,  renders  the  principal  liable. 
Hopkins  V.  Hayaheye  Intt.  Co.,  748. 

7.  Where  one  cigns  a  check  as  agent,  and  the  party  with  whom  he  deals  has . 
full  knowledge  of  his  agency,  and  of  the  principal  for  whom  he  acts,  the  omis- 
sion of  the  principal's  name  from  the  check  will  not  render  the  agent  person- 
ally liable.     Metcalf  V.  }Villiam8,  134. 

8.  Notice  to  hank  director  while  not  engaged  in  the  business  of  the  bank 
not  notice  to  the  bank.     Fairjield  Savings  Bank  v.  ChoM,  68. 
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9.  Knowledge  of  ■gent  obtained  prior  to  bis  eaploiment,  if  noAot  to  the 
principal  wben  it  i«  to  ftillj  in  mind  that  it  would  not  haTe  bc«n  forgotten,  and 
•o  material  ai  to  create  a  dntj  ID  diseloee  it.  fkdrfUUSmmggBanky.Chat^W. 

10.  Upon  a  pnrcbaee  bjan  agent  wbere  tfae  Tcndor  ie  ignorant  of  tbe  agewr, 
or  knowing  of  the  agency,  is  not  informed  as  to  wbo  is  the  principal,  Ik  may 
alect  to  miie  the  principal  bis  debtor,  and  is  not  debarred  horn  soch  election 
bj  baTing  taken  tbe  promissory  note  of  the  agent  §&r  tfae  goods.  MernU  t. 
Kmftm,  in. 

ALIMOKT.    See  HunAWD  akd  Wivb,  e>]0. 

ALLEY.    See  VxirnoK  ahd  VunsKs,  9. 

APPLICATION    OF    PAYMENTS.      See   LunrATiom,    Statutb   or,   7. 

SUBXTT,  10.  * 

APPORTIONMENT    See  Livs  Tmaiit. 

ARBITRATION. 

An  agreement  in  a  contract  to  submit  all  differences  therennder  to  arbitra- 
tion is  a  good  defence  to  a  snit  by  either  partr,  bat  soch  defence  is  waiTcd  by 
a  failure  to  plead  the  agreement.     Afford  t.  ilbUerf  198. 

ARREST. 

1.  Parties  and  witnesses  in  any  legal  tribunal  are  priTil«ged  froas  arrest  on 
.  eiril  process  daring  their  attendaaes,  and  for  a  reasonable  time  in  going  snd 
relaming,  and  this  protection  extends  to  parties  and  witnemes  attending  befoR 
arbitrators,  commissioners  or  examiners.    Larmtii  t.  GfifiM^  <7S. 
1.  This  privilege  can  be  enforced  by  plea  in  abatement.    Id. 
a.  The  prirflege  is  not  waived  either  by  giving  a  bail  bond  or  by  iiling  an 
rer  to  the  merits  with  the  plea  of  abatement,    irf. 


ASSAULT.    See  CmiiiivAL  Law,  II. 

ASSIGNMENT.  See  DsBTom  avb  Cxbdxtob,  17,  19.  Laxdlobp  amd  Tbx- 
▲VT,  S.  PABnrBniRip.  S.  PLxi>«a,  1*3.  Sdmbtt,  1.  VxiiiKm  ajii>  Tmi- 
Dsn,  10. 

ASSUMPSIT. 

hMritatmB  asmimpmi,  lies  to  recover  tbe  price  of  an  article  delivarad  oa  a 
written  order,  and  in  such  case  tfae  writing  is  admissible  evidence.  Gttssa  v. 
Fai/,  77. 

ATTACHMENT.  See  ATTOxireT,  6.  Covrucv  ov  Laws,  1.  Cosfobatiov, 
8,9.    DxBToxAXDCmBDiTOR,  21.    EsTOpPBL,  1.    pAmraxMunF,  I.    Sale, 

1.      SVOFFAOB   IH   TbaHSITU. 

1.  A  foreign  corporation  is  liable  to  garnishment,  and  service  of  prooem  may 
be  made  on  its  agent.     Ban,  ff  St.  J.  Railroad  v.  Gtmc,  480. 

f .  An  execntor  or  administrator  is  not  subject  to  gamishntent  before  a  inal 
order  for  the  distribndon  of  the  estate  is  made.  Caoe  TT^eikmg  MatAme  Co. 
V.  Miracle^  490. 

3.  Where  wsges  of  a  teaman  are  attached,  and  the  owners  are  compelled  by 
-admiralty  proceedings  to  pay  sncfa  wsges,  they  will  not  be  charged  as 
Eddy  V.  (yHarray  907. 

4.  Whether  wages  of  a  seaman  on  a  coasting  royage  are  snbjeel  to 
ment.     QMsre.    U.  * 

5.  Gsmisliee  cannot  contest  tbe  validity  of  tbs  original  judgment  became  of 
Ihllare  to  comply  widi  all  the  |Ht>visions  of  tbe  Code.     Cmotm  v.  Laanj,  99. 

9.  In  foreign  attachment  wbrn  the  answer  of  the  gamisbee  shows  no  indebt- 
adness  at  ll»  time  of  the  attadmient,  the  court  has  no  jnriidiction,  altfaougfa  tfae 
Minisfaee  admits  an  indebtedness  at  tbe  time  of  answer.  Morrio  v.  Umm 
Ket^  Bmhroad,  490. 

7.  In  tmstee  process  lilaintilT  may  put  interrogatories  to  ihb  trustee  calculated 
to  elictt  facts  which  will  tend  to  d>arg«  bim,  but  not  to  contradict  or  impeadi 
him.     Nuiter  y.  FVwmmifkam  ^  l/nceil  Railroad  Cb.,  945. 

9.  An  attarfaine  creditor  cannot  maintiin  an  action  to  redeem  land  covered 


INDEX.  821 

ATfACHMENT. 

by  his  ftttachment  from  a  mortgage  exccated  by  tbe  debtor.     FtMher  ▼.  Tali- 
maM,  945. 

9.  A  plainttiT  has  no  jnvater  rijrhts  apiinKt  the  garnwhee  than  the  defendant 
wonkl  hare -had.      M'aidnmr.  IKi/eour,  346. 

10.  An  order  br  a  court  of  one  state  reqairing  a  debtor  to  the  defendant  in 
a  judgment  recoverpd  therein  to  pajthe  debt  to  the  i>Uintiif,  will  be  recognised 
by  the  court  of  another  state  if  the  debt  io  ordered  to  be  paid  it  in  the  custodj 
of  the  latter  court,  but  nut  if  the  moneys  are  in  the  hands  of  a  corporation  of 
the  latter  state  which  had  not  been  summoned  in  the  proceedings.  Ethaheth- 
tomt  Sav.  lust.  r.  (Jerfter^  615. 

1 1 .  Whether  moneys  can  be  attached  in  one  state  in  the  hands  of  a  litigant 
in  tlic  courts  of  anotiier  state  when  tlie  time  for  pleading  on  the  part  of  sucli 
liti;:aut  has  expired.     Quure.     Id. 

12.  A  statute  autliorizcd  an  attachment  where  tlie  debtor  had  fraudulently  con* 
Tcycd  his  property,  and  also  where  he  lind  fraudulently  concealed  or  dis- 
posed of  it:  IletJf  tluit  the  word  ''disiNf^od**  did  not  include  any  alienstions 
covered  by  the  other  sections  of  tlie  9tAtutc,  and  that  a  charge  of  fraudulent 
disposal  was  not  proved  by  evidence  of  a  fraudulent  mortgage.  Bulleite  v. 
Smiik,  73. 

ATTORNRY.     See  Crimival  Law,  16.    Libbl,  4.    Malicious  Pmmboutiov, 
S.     Skt-ofv,  1. 

1.  Compromise  by,  without  the  knowle<]ge  of  the  client,  is  invalid,  but  the 
leaning  of  the  courts  is  in  favor  of  npliolding  such  compromise  if  fairly  made. 

Whi}ipte  v.  Whitman^  475. 

2.  The  a.«sent  of  the  e<|nitable  party  to  the  compromise  is  sufficieut  without 
the  assent  of  the  legal  party,     id, 

9.  A  compromise  by  an  attorney,  of  a  wife's  suit,  with  her  consent,  will  not 
be  set  aside  upon  the  petition  of  the  husband  filed  a  year  afterward.     Id. 

4.  Has  no  power  to  compromifte  a  cause  although  his  client  lives  in  anotiier 
state.     Granger  v.  Batcheider,  678. 

5.  lias  no  power  to  ct>inpromi.>ic  claims,  but  a  ratification  of  snch  a  compro- 
mise may  lie  inferred  fnim  acf]niesccnee  of  the  client  or  from  other  circum- 
stances.    Ffitchetf  V.  Bosltjf,  343. 

6.  May  reh'iutc  an  attachment  of  property  and  such  release  will  bind  his 
client  as  against  an  innocent  purcha^sr.     Benmm  r.  Oirr,  416. 

7.  Cannot  lie  summarily  disbarred  for  a  Ubel  on  the  judge  not  designed  to 
inHAenee  the  excn*i!<e  of  his  judicial  functions.     Ex  parte  Siemmamj  616. 

8.  Attorneys  engaged  jointly  in  a  suit  are  as  to  that  suit  partners  and  divide 
equally  tlie  compensation,  and  neither  has  any  remedy  against  the  other  for 
failure  to  perform  his  full  duty.     Henry  v.  Baasett,  678. 

9.  The  proper  acope  of  tlie  right  to  charge  a  retainer  is  to  tompensnte  conn- 
sel  for  the  loss  of  the  opportunity  of  being  employed  by  the  other  side.  Mc- 
Lelian  v.  Iiai(ford,  66. 

10.  Tliero  is  no  such  general  custom  to  charge  retainers  as  would  jastifj  a 
binding  instruction  thai  they  were  a  legal  charge  in  snch  ciLse.     Id. 

11.  When  there  is  an  express  agreement  for  a  particular  fee  the  client  slionld 
be  creilited  thereon  with  an  allowance  to  the  attorney,  decreed  by  the  chancellor 
In  equity  proceedings  to  be  paid  to  tlie  attorney  out  of  the  estate.  Shreve  v. 
Freemtmf  678. 

12.  An  agreement  to  prosecute  an  action  for  one-half  tlie  amount  recovered 
in  case  of  snocess,  and  for  nothing  in  case  of  fnihirc,  is  void  for  champerty, 
and  the  client  may  recover  from  the  attorney  the  whole  amount  recovered,  less 
the  costs  paid.     Acftert  v.  Barker^  543. 

13.  Women  are  entitled  tc»  admission  to  tlie  bar  under  a  general  statute  not 
oonOne<l  in  terms  to  the  male  sex.     In  re  Mary  Ilall^  728,  and  note. 

BAILMENT. 

1.  A  bailee  cannot  acfjnire  title  to  the  property  adverse  to  that  of  his  bailor 
through  a  tortitms  seizure  and  sale  of  the  property  by  a  tliird  person.  J^nos  v. 
Cole,  134.  .      * 

2.  Mtmeys  paid  by  the  bailee  at  such  a  sale  without  aufliority  from  the  Imilnr 
cannot  be  recovered  from  the  latter.     Id, 
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S.  The  propertf  haying  ivwraed  to  Iht  bailee,  the  bailor  cbbmi^  wiAobI 
pr^of  of  actual  damage,  maiDUin  an  actioa  against  such  third  peraoa  aa  for  a 
eonvertion.    Entn  v.  CoUf  \fA. 

4.  An  artisan  has  a  lien  for  work  done  oa  propertf  wbether  mder  aa 
express  agreement  for  a  stipulated  price  or  an  implied  contract  for  njawaMi 
compensation,  and  if  sererai  articles  are  inclnded  in  one  oootract,  ke  baa  a  lien 
on  each  for  the  work  done  on  the  whole.    Hemel  t.  NMt,  <16. 


BAKK.     See  A«urT,4,  8.     CoifTBAor,  11.     CoBrosATioir,  3,  4,  S,  27. 
UTOM,  7.    Natiowal  Bahk.    Taxatiov,  10,  18-19. 

1.  Is  noi  liable  for  a  failire  of  duty  on  the  part  of  a  notary  in  wl 
it  has  placed  for  protest  notes  sent  to  it  for  eolleetion.    BriOm  t.  JVibsUp,  544. 

1.  Has  no  lien  upon  moneys  deposited  by  eae  as  agent  witb  notiea  to  tba 
bank  of  the  prinetpal  for  debts  dua  by  the  agnt,  eren  thoogh  Ae  agest  aeae- 
times  deposited  his  own  moLeys  in  the  aoeoont  aiid  draw  chwks  for  liia  piiwais 
use.     Cent,  Nat,  Btatk  v.  CotrnmHeui  Mul.  Ufr  Jbt.  Co.,  M. 

S.  The  certification  of  a  cieck  by  tfie  bank  on  which  it  ia  drawn  is  eqniTalent 
to  an  acceptance,  and  the  bank  may  be  sued  thereon  by  any  holdar.  Lammam 
Ice  Co.  V.  StaU  Nai.  Bank,  135. 

4.  When  a  bank  receives  on  deposit  checks  or  notes,  dw  depoeit  ia  usually 
for  eolleetion  only,  and  the  depositor  may  ravoka  the  bank's  agen^.    JU, 

*  5.  A  depositor  is  not  boond  by  the  rules  of  a  clearing  hoMe  to  whieh  the 
bank  belongs.    Ji, 

BANKBUPTCT.    See  ConrgxAnov,  23.    Daaroft  Aim  Cbxmvm,  II. 

1 .  A  subscription  to  the  stock  of  a  corporation  fa  a  debt  which  la  barred  by 
a  discharge  in  bankruptcy. .  JforrisiNi  v.  6ara^,  942. 

2.  AsaV^M  allowing  banknugt  to  cominaB  salt  in  hie  own  nmrnm^  la  hamd 
by  the  jodgment.     Thmickm  t.  lUekMfeU^  lOT, 

a.  Kew  promise  bf  bankntpt,  after  adjijhulna  aad  balbn  dlKtega,  is 
biadiag.     Kmapp  ▼.  Oji,  M7. 

4.  An  aasigneaia  bankrvpiey  oasMt  MeAacris  a  UB  to  eoaipd  tka 
of  an  agreement  aaeong  seenred  eradiiors  not  aflbeting  tka 
AaNty  v.  JSiuUm,  185. 

BILL  ^r  EX0BFTI01I8.    Baa  Amnmu.n.  4. 

1.  Should  not  eoatain  the  ahmva  in  Ml  IMI  aaly  the  part 
tte  exeeptioM.     Omimi  Slam  t.  MkMoti^\  749. 

2.  The  signatata  of  the  judge  ihoakl  he  wiidMid  »tU  *•  biB  k  foHi  ftato 
liialavant  matter,    id. 

BILL  OF  LADINQ.    See  Commov  Caibisb,  4. 

When  given  bf  a  master  or  shipping  agent  fbr  goods  not  rectirad,  la  void  la 
the  hands  of  a  subsequent  bomjide  pardmaer.     fhttard  t.  Ftatoa,  544. 

BILL  OF  BBYIEW.    See  Equitt,  17. 

After  decree  oa  the  meritB  and  remittitur,  an  appellate  court  has  bo  jnris- 
dietioB  to  entertain  a  bill  of  review.     Atfaoai  ▼.  Clorlr,  614. 

BILLS  AND  BOTBS.    See  Ciugk.    Etidbitcb,  9.    ExxcuTona,  4.    Lxmita- 
noira,  Statots  of,  2.    Lomatic,  I.    PAsraBaanv,  It,  21.    TATwrnn^ 

1.      SUBBTT,  5.     UaUBT,  2,  S 

1.  Where  a  bill  is  signed,  '•BelHUe  Kail  Mill  Co.,  A.  B.,  F^eet.,  C.  D. 
Seey.,"  the  oflfcera  signing  are  not  indtrtttoBlltf  l><^ble.  ffitoleadb  ▼.  Adbas^ 
679. 

II.    Rigkii  ef  paHka. 

2.  That  a  third  party  holds  a  negotiable  note  for  a  Taluable  consideratioB 
will  not  of  itself  deprive  the  maker  of  defences  valid  againat  the  payee.  It 
must  appear  that  the  note  was  purchased  in  die  usual  course  of  business  or  lor 
toi  foce  value.     Maiard  v.  Bmrtem,  807. 

5.  Maker  cannot  show  pajment  to  third  party  in  accordance  with  contempo- 
raneous parol  agreement  differing  ftvm  terms  of  note.    Draper  v.  Aide,  417. 
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BILLS  AND  KOTES. 

4.  l*u.<sessioii  of  note  by  iiersoiinl  representative  of  payee,  is  prima  facie  evi- 
dence rliat  it  is  not  paid,  ami  throws  on  maker  the  burduu  of  proving  payment. 
Ritter  V,  Sifienci',  267. 

5.  Payment  of  intcrc!«t  on  note  in  i<;norancc  of  liis  rijfhts  will  not  estop 
maker  fn>m  proviii;;  prior  payment  in  full.     Jfi, 

6.  The  seller  of  note  does  not  warrant  the  solvency  of  the  maker.  Day  t. 
Kinney y  267. 

7.  A  note  trivcMi  under  threat  of  suit,  and  in  settlement  of  a  claim  known  to 
iMJth  panics  lu  Iw  fraudulent,  is  void  in  the  hands  of  a  third  paity  who  was  a 
jri'ncral  purchaser  of  tlie  payer'.«  noie«»,  and  knew  of  las  dishonest  metiimU  of 
ohrainin;;  them.     Onnshee  v.  Ilotrf^  67U. 

8.  In  a  suit  h(*tweon  the  parties  to  a  note,  the  defendant  may  sljow  by  parol 
want  «»f  fsiiliiro  of  cou^iiliMation.     Inijfrxoll  v,  Martin^  748. 

9.  It  is  not  a5  a  miUitr  of  law  ni';:ii;xence  for  the  nuiknr  of  a  note  to  trust  to 
the  a;;cntof  tl»c  payee  to  read  it  t-oriTctly.     Hopkins  v.  Ilwrh^ip.  //m.  C>.,  748. 

10.  A  statute  niiuiriii^  tin*  (h-frndant's  denial  of  sij^uatnrcs  to  a  written 
instrument  to  he  hy  plea  i  eritied  by  al!iilavit,  does  not  ap]dy  to  a  en«e  where 
fh*fcii(huit  claim'f  that  the  instrument  is  on  its  face  the  contra(*t  of  his  piincipal 
and  not  his  own.     Hitchcock  v.  Unchananj  679. 

III.  Ertihu'fiementy  Accrptancey  ^'C. 

11.  An  aeccptanee  of  a  draft  drawn  by  an  assent  is  a  guarantee  of  the  aunt's 
authority  as  to  innocent  holders,  but  not  as  to  the  party  who  Hrst  received  the 
draft  and  who  wasi  lM)und  to  have  marie  inipiiry.     Arpiel  v.  AV/m,  198. 

12.  The  acceptance  hy  a  creditor  of  a  Hote  of  his  debtor,  or  of  a  third  person, 
is  iu»t  pre>nnied  to  l)e  in  payuient  of  the  dclit,  but  as  collateral  security  or  con- 
ditional [iMyment.     Hunter  v.  MmrOy  514,  and  note, 

13.  If  conditional  payment,  it  is  necessary  to  inrpiire  what  the  condition  was, 
and  if  not  fultiiled,  what  injury  ba.<>  resulted  from  the  brench.     ItL 

14.  A  creilitor  trnii>ferrin;:  such  note  to  his  creditor  l»v  deliverv  tmlv,  is  not 
relieved  by  the  failure  of  the  ere<liior  to  «;ivc  him  notice  of  non-pay nicnt  unles>s 
actual  dania;;c  roults  therefrom.     A/. 

15.  Nor  by  aireptance  by  tlic  creditor  from  the  maker  of  the  note  of  a  draft 
sabsequcntly  prote»ted.     hi. 

16.  Ac<rommo<l  at  ion  endorser  liable  to  one  who  takes  the  note  as  collateral 
for  an  antecedent  debt.     Pitta  v.  Fofjltmth'i.  417. 

17.  Blank  endor>cment  will  I)e  con>irued  to  jrivo  eflect  to  the  intention,  and 
may  Ik;  cxplaineil  by  parol.     Oniwjs  v.  huLtry  69. 

18.  Third  party  endorsing:  l)efore  payee  may  avoid  the  presumption  that  he 
is  liable  as  joint  promissor  by  proving  a  diflcrent  understanding  of  all  the 
parties,  payee  tnelude<l.     /./. 

19.  If  a  note  payable  to  order  l>c  transferred  without  endorsement,  the  tratis- 
ferree  cannot  sue  in  his  own  name.  State  v.  ///y/i  Ihidqr  M.  K.  Ch.  Asso.j 
679. 

20.  Thipi  party  >i.:nin;;  note  after  <U*liv(.ry  incurs  no  liability  thereon. 
Sir. Malum  v.  tft-iijtry  69. 

21.  One  si'jninjr  a  note  after  others,  wiilmut  explanation  as  to  the  charncter 
in  which  tliey  have  ^i.l:lled,  may  a<>ume  that  they  are  jiiiiit  makers,  and  he  will 
become  lial»le  a^^  surety  or  ;4uaraiitor  for  all ;  but  whether  surety  or  guarantor 
is  not  decidetl.     id, 

IV.  Presentmfntf  ^'C, 

22.  The  <lrawer  of  a  draft  is  discharj^ed  by  the  acceptance  by  the  payee  of 
the  drawers  cheek,  ami  a  failure  to  i)resent  such  check  until  a  tlav  after  it  could 
have  been  collecte<l.      l\rmild  v.  liiuili,  544. 

23.  Where  a  notary  i-  uiiaMe.  after  dili:,^ent  inquiry,  to  ascertain  the  address 
of  the  drawer  of  a  draft,  lie  may  direct  the  notice  of  i)rotest  to  him  at  the  place 
where  the  draft  was  drawn  or  dated,     I\itj(  v.   Vahry,  13."}. 

BOARD  OF  TRADE. 

Nature  of  right  of  mcmlRMship  in.     yote  to  Smith  v.  Barclay^  408. 

BOND.     See  Officer. 
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BRIBERY.     See  Cohstitutioval  Law,  4.     Criminal  Law,  IIL 

BROKER.     See  Aobrt,  S.     Custom,  1.    Estoppel,  2. 

1.  Is  entitled  to  compenBation  when  he  findi  one  who  makes  a  written  oob- 
tract  of  purchase  or  sale  with  his  employer.     Vtazit  v.  /farl-cr,  69. 

S.  It  is  no  part  of  his  duty  to  advise  as  to  the  terms  of  the  contract  or 
explain  its  words,     id, 

3.  Conrersations  between  buyer  and  seller  before  and  after  the  contract  not 
admissible  to  affect  his  compensation.     Id, 

BUILDING  ASSOCIATION.     See  CoRPORATioir,  16. 

BURDEN  OF  PROOF.    See  Ckimin al  Law,  1 ,  28-30.    Dbbtok  amd  Cseditok, 

6.      HOBBAND  AMD  WiFB,  11.      LuNATIC,  5.      NkGLIGEMCB,  4. 

CANAL.     See  Corbtitutiokal  Law,  5. 

CASES  AFFIRMED,  COMMENTED  ON,  OVERRULED,  Etc. 

Allen  V.  Merchants*  Bank,  22  Wend.  215,  disapproved.  BritUm  x,  NkJU^ 
544. 

Arimond  v.  Green  Bay  and  M.  Canal  Co.,  81  Wis.  316,  distingnished. 
Black  River  Imp,  Co*  v.  Ixi,  C.  Booming  and  7raj»«.  Co,^  424. 

Boxborongh  o.  Messick,  6  Ohio  St.  448,  distingnished.  PitU  t.  Fogiesony, 
417. 

Boyd  V.  Moeely,  2  Swan  660,  disringuishod.  MtMsiss^ppi  MUh  v.  Uniom  amd 
Banters*  Bank,  534. 

Cook  r.  Corthcli,  1 1  R.  I.  482,  explained  and  distingnished.  Carpenter  v. 
Scott,  551. 

Cumber  r.  Wane,  1  Str.  426,  commented  on.     Goddard  r.  O'Brien,  637. 

Davis  V,  Brown,  94  U.  S.  423,  distinguished.     Martin  v.  CoU^  73^ 

Day  V.  Baldwin,  34  Iowa  380,  distingnished.     Kerdt  v.  Ihrterjield,  548. 

Dclaplaine  r.  C.  and  N.  W.  Railway  Co.,  42  Wis.  230,  distinguished. 
Black  River  Imp.  Co.  v.  La.  C.  Booming  and  Trans.  Co.,  424. 

Dorchester,  &c..  Bank  v.  New  England  Bank,  1  Cush.  177,  followed. 
Britton  v.  iViro//*,  544. 

Frazicr  v.  State,  23  Ohio  St.  551,  approved  and  followed.  McIIugkv. 
State,  618. 

Gaff  V.  Flesher,  33  Ohio  St.  115,  453,  approved  and  followed.  Rotrland  v. 
Meader  Fur  Co.,  617. 

Hcnning  v.  U.  J.  Ins.  Co.,  47  Mo.  425,  distingnished.  Baiie  v.  St.  Joae}Jh 
F.  and  J/.  Ins.  Co.,  37. 

King  V.  Nichols,  16  Ohio  St.  80,  approved.     Dawson  v.  JTie  State,  421. 

Lewis  V.  Railroad  Co.,  59  Mo.  495,  followe<l.  Ilall  v.  Mo.  Ihc.  Bailroaii 
Co.,  485. 

Morrison  v.  Hancock,  40  Mo.  564,  overruled.     Deardorff  v.  Ererhartt,  348. 

Niles  17.  Gray,  12  Ohio  St.  320,  followed.     I^att  v.  Sinion,  269. 

Railway  Co.  r.  Cumminsville,  14  Ohio  St.  524,  approved.  Scioto  VaUey 
Railroad  Co.  v.  Lawrence.  422. 

Ross  V  Kpsy,  66  Pa.  St.  483,  dissented  from.     Martin  v.  Cole,  73. 

Susr|U(>hanna  Bridge  Co.  v.  Evans,  4  Walsh.  Cir.  Ct.  Rep.,  dissented  from. 
Martin  v.  Coie,  73. 

A  Remark  in  School  District ».  Zink,  25  Wis.  636,  overruled.  Williams  v. 
Williams,  619. 

Vync  V.  Glenn,  41  Mich.  112,  distinguished.     IlatJcle^  v.  ReadHey,  109. 

Williams  r.  Briggs,  11  R.  I.  476,  explained  and  distinguished.  Carpenter 
V.  Scott,  551. 

CAVEAT  EMPTOR.     See  Judicial  Sale,  1. 
CHAMPERTY.     See  Attorkey,  12. 

CHARITY. 

1.  Bequest  to  '*  benevolent  associations  of  this  city  for  the  benefit  of  whitm 
and  colored  children  "  is  void  for  uncertainty.  The  Henry  Watson  Ckildreus' 
Aid  Soc.  V.  Johnston,  748. 

2.  A  gift  of  a  fund  to  establish  and  maintain  a  school  of  learning  is  a  cltar* 
itable  trust.      Taylor^s  ElxWs  v.  Trtuiees  oj  Brgn  Mawr  College^  70. 
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CHARITY. 

3.  A  court  will  not  aHministcr  a  toMisu  cluirity,  Imt  where  su<  h  charity  i« 
valid  and  tlie  tn»tecs  ha%'e  capai-ity  to  nn^^ivc  itie  fund  and  adioinistcr  it,  tlic 
court  will  order  ibt  payment  to  them.  Tuyior'M  JCjc^i*  v.  Tntttee*  of'  DrjfH 
Miuor  Colhtjty  70. 

4.  A  tnut  to  employ  tlic  income  of  moneys  for  the  ndief  of  tlic  most  deserving 
poor  of  a  ciry  fonn-erj  without  repurd  to  color  or  sex ;  but  no  person  who  in 
known  to  be  inU'mricraic,  lazy,  immoral  or  undeservinjf,  lo  receive  any  benefit 
from  the  said  fou4,  with  a  power  of  appointini;  and  sulwtituting  trustees  for 
those  named,  is  a  \'alid  charity,  and  will  be  executed.  Httktth  v.  Murphy, 
659. 

5.  What  trusts  will  be  supported  as  charities.     Id,,  Nate, 

CHATTEL  MORTGAGE.     See  Mortoaob,  II. 

CHECK.     See   Accokd.    Aoeitt,  7.    Bavk,  S,  4.     Bilta  avd   Notes,  22. 
Gift,  6. 

The  more  fact  that  tho  holder  of  a  check  received  it  when  ei^cht  days  over- 
due does  not  render  his  title  subject  to  tiic  equities  between  the  drawer  and 
payee,  but  it  is  a  qnettion  for  the  jury  whether  tlie  clieck  was  taken  under  cir- 
comstauces  which  should  have  excite«l  fuspidon,  and  die  fact  that  it  waa  ei^lit 
days  overdue  is  evidence  on  that  question,  l/mtbm,  ffc,,  Uimk  v.  Groomt,  770, 
and  mote. 

CITIZEXSniP.     See  Removal  of  Causes,  1. 

CITY.     See  MrniciPAL  CoBrouATioii. 

COLLATERAL  SEfCRITY.     See  Pledge. 

COLLISION.     See  Admibaltt,  II. 

COMMITTEE.     Sec  pARTXERSinp,  6. 

COMMON  CARRIER.     See  Railroad,  1,  2. 

1 .  Is  liable  for  «tnfc  cnrriafre  of  ba^a^  checked  to  point  beyond  its  own  line 
for  paK>en}:cr«  trn veiling  on  coupon  tickets.  Ijomsmlle  J-  NaahriUe  Hailrotid  v. 
Weaver,  748. 

2.  'Ilic  liability  of  a  railroad  company  as  a  carrier  ceases  when  the  freif^t  is 
deposited  in  a  wnrelionsc,  and  is  not  extended  by  a  statute  requiring  notice  to 
the  consipice.     Bntler  v.  Hailroad  Co,,  70. 

3.  Thouj^h  a  railroad  stipulates  tliat  it  is  not  to  he  responsible  for  attention 
to  live  stock,  vet  if  it  carries  the  stock  hevond  their  destination  it  is  liable  for 
loss  by  want  of  such  attention  while  they  are  detained,  iir^ant  v.  SouthmeMem 
Railroad,  343. 

4.  A  generaT  stipulation  in  a  bill  of  lading  will  not  limit  the  liability  of  a 
common  carrier,  nor  will  an  express  contract  protect  him  from  the  results  of 
his  own  ne{;li}^nce.     Georgia  R.  ^  B.  Co,  v.  Gann,  257 . 

5.  Wlierc  goods  nrc  shipped  over  connecting  lines  the  last  road  reoeiring 
them  in  good  order  is  liable  to  the  consignee  for  damages.     Id, 

6.  The  receipt  of  iroods  for  transportation  without  exception  is  impliedly  a 
receipt  as  in  good  onler,  and  renders  tlie  carrier  liable  for  any  injury.     Id, 

7.  In  the  al>sence  of  special  oontruct  a  common  carrier  is  not  lialde  for  loss 
of  the  goods  afrcr  delivery  to  the  next  succeeding  carrier  on  a  through  route, 
nor  will  sticti  ciintract  be  implied  from  the  fact  of  an  arrangement  among  tlie 
carriers  for  n  stipiilntod  tariff  for  the  whole  nwtc  to  be  apportioned  among 
them.     .Sir.  Louis  Ins.  Co.  v.  St.  L.,  Vi.  ^  I.  Railroad  Co,,  136. 

COMMON  LAW. 

1.  A  statute  adopting  rhe  common  law  of  England  does  not  require  the 
courts  to  enfon-e  tlie  loi'al  customs  of  that  realm.  Han.  ^'  St.  J.  Railroad  v. 
Crane,  480. 

2.  Ai>orTiON  OF,  BT  TRE  Amf.bican  Colonibs,  553. 

CONDITIONAL  SALE.     Sec  Dbhtoe  Aifr»  Cbbditor,  4,  5.     Salb,  1,  3. 

CONFESSION.     See  Cbimixal  Law,  3. 
Vol.  XXX.— 104 
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CONFLICT  OF  LAWS.     See  'Attachmemt,  10.    Evidencb,  10.     Uusbisid 
.  AND  WiFB,  1,  3.     Kkckivkk,  4.     Ukitkii  Statks  Coprtb,  5. 

I.'  Where  the  rolling-stock  of  a  railroad  is  attached  by  nnsocored  cretlttors 
in  one  state  pending  an  application  for  a  receiver  in  anotlier  state  by  crediiur? 
secured  by  a  mortgage  covering  tlie  road  and  its  equi.  ments,  tlie  receiver  sub- 
sequently appointed  may,  under  the  comity  between  states,  assert  his  right  tu 
the  stock  by  an  action  in  his  own  name  iu  the  state  in  which  it  was  attachetl. 
MerchatUt'  Nat.  Hank  t.  McLeed,  €17. 

S.  The  state  courts  will  respect  as  valid  a  judgment  of  a  federal  court 
against  a  county  on  its  bonds,  notwithstanding  tlic  same  bonds  are  held  by  iJic 
state  courts  to  be  void.     State  v.  Haineify  480. 

3.  A  state  will  not  recognise  the  rigtit  of  inheritance  of  an  adopted  child 
under  the  laws  of  another  state  in  which  the  adoption  took  place,  if*  under  its 
own  laws,  no  sudi  nght  exists.     Ktegan  v.  Gera>jh*y^  198. 

4.  As  air*iinst  an  adopted  child,  a  statute  regulating  dcvcents  sliould  be 
strictly  cc>iistrued.     Id, 

CONSIDERATION.     See  Coktract,  6,  12. 

CONSTITUTIONAL  LAW.     Sec  Admiralty,  3.     Ckiminal  Law,  18.    De- 
scent, 2.     Intoxicating  Liqcoici$.     Mlnicipal  Coeporatior,  1,  12,  16. 
Taxation,  1,  8,  7. 
iWers  of  Leffi^lature. 

1.  The  legislature  may  pass  a  Statute  of  Limitation  for  suits  on  existing 
causes  of  action,  provided  that  a  reaMUtahlc  time  lie  given  before  the  bar  of  the 
statute  commences.     Town  of  KosJtkontmf/\.  Lurtofi,  548. 

2.  If  interest  on  interest  Ik;  allowed  by  the  lui^ul  law  at  the  time  of  the  ctm- 
tract,  that  right  cannot  be  taken  away  by  a  sul>t»equcnt  legislative  dcclaratitiu 
as  to  what  was  the  intent  of  the  statutes  prescribing  the  rate  of  interest  in  foixi* 
at  the  time  the  contract  was  made.     Id, 

3.  An  act  to  compromise  the  bonde<l  indebtedness  of  a  state,  which  provides 
for  the  issuing  of  new  bonds,  the  cou|ions  of  wliich  shall  be  receivable  in  pay- 
ment  of  all  taxes  and  debts  due  tlie  state,  except  for  taxes  f(»r  the  scIniuI  tuiul, 
is  imconstitntional,  and  the  officers  of  the  state  may,  at  the  suit  of  a  tax-paver, 
be  enjoined  from  issuing  sucli  bonds.     Lifnn  v.  /^X*,  321,  and  note. 

4.  The  courts  cannot  enjoin  the  execution  of  a  statute  because  of  alleged 
bribery  of  members  of  the  legislature  to  pass  it.     Id. 

5.  A  state  leasing  surplus  water  from  a  ctfiial,  reserving  the  right  to  resume 
the  privilege  when  not  necessary  for  navigation,  is  not  bound  to  maintain  the 
canal  for  the  benefit  of  the  lessees  after  it  has  ceased  to  lie  needetl  for  naviga- 
tion, and  a  statute  abandoning  it  is  valid.     Foz  v.  vittcittnati,  417. 

6.  A  statute  as  to  peddlers'  licenses,  which  discriminates  against  the  pro- 
ductions of  other  states,  is  void,     iitatev,  AlcGinnva,  417. 

7.  The  legislature  may  enlarge  or  diminish  the  powers  of  a  county  and  vary 
its  boundaries.  It  may,  attcr  part  of  the  territory  of  another  county  has  bc<'n 
added  to  it.  reqnire  payment  of  part  of  the  latter's  debt,  and  may  direct  huw 
the  debt  shall  be  ascertained,  l^tlasici  Cmtnty  v.  County  Judge  ^'  tsihine  ComUyj 
417. 

8.  A  statute  making  the  notorious  character  of  the  premises,  or  the  intern* 
perate  character  of  persons  fre<ittenting  the  same,  or  the  keeping  of  the  usual 
implements  of  tippling  shops,  prima  facie  evidence  tliat  liquors  are  kept  on  the 
premises  for  sale  is  unconstitutional.     State  v.  Be'twick,  199. 

9.  Statuu>ry  provisions  whereby  ditl'erent  classes  of  property  are  listed  and 
valued  for  taxation  in  diflVrcnt  modes,  are  not  necessarily  in  conflict  with  :i 
constitutional  provision  that  all  property  shall  tie  taxed  by  a  uniform  rule  ami 
according  to  its  tnie  value.      Wagoner  v.  Ijxmditj  423. 

10.  Where  a  statute  enacts  that  every  act  of  incorporation  shall  lie  snbjcrt 
to  repeal,  such  right  of  repeal  becomes  part  of  every  subsequent  charter. 
Greenwood  v.  Union  Freight  Railroad  Co.,  481. 

1 1 .  Af^er  such  repeal  a  corporation  can  originate  no  new  transactions  which 
could  not  be  exercised  by  unincorporated  persons.     Id. 

12.  The  rights  of  the  shareholders  to  the  property  of  the  corporation,  and 
rights  of  coi^troet  |iind.cl)oseH  in  action  are  not  destroyed  by  such  repeal,  and  if 
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the  Icp^liitnrc  Hm  pruviik>n  no  specific  mode  of  eiifon-tnir  such  rigilits,  the  courts 
will  do  so  hv  tlie  roewis  within  their  power.  Grttmwood  v.  Union  fVeight  jRail* 
road  Ot.y  481. 

13.  80  far  M  the  property  or  franchises  of  the  old  coiporation  were  necessary 
to  the  public  U!»e,  the  legislature  c«mUl  authorise  a  new  corporation  to  tuke 
them  on  ninkin<;  due  compensation.     A/. 

14.  A  statute  which,  under  a  reserve<l  right,  repeals  an  act  of  incorporation 
and  creates  a  new  corptjration  with  similar  powerx,  the  use  of  which  requires 
the  cxeraise  of  eminent  domain,  is  not  onconstitntionaJ  if  it  provides  for  com- 
pensation for  the  property  of  the  extinct  corporation  so  taken  by  the  new 
one.     Af. 

15.  The  imposition  by  a  state  upon  ercry  tek|traph  company  doinp  bnsiness 
within  its  bonlers,  of  a  t«x  on  every  message,  is  unconstitutional  as  to  mes- 
sages sent  ont  of  the  state,  and   as  to  messages  cX  tiie  federal  government. 

Wuiem  Cnkm  Tei.  To.  v.  State  of  Texa9,  544. 

15.  A  statute  imposiii<r  a  penalty  upoii  **  every  person  who  shall  keep  a  place 
in  which  it  h*  reyjorted  that  iiitoxii*atin|(  liquors  arc  kept  for  sale,  without  hav- 
ing alicenM  tlK-refor,"  is  unconstitutional.     Slitie  v.  Karfz^  544. 

17.  Legislation  which  does  not  violate  any  constitutional  prohibition  may  be 
retroactive,  b«t  such  construction  is  not  favored  by  tlie  courts.  Dontn  v.  Caz- 
eatfre,  M4. 

18.  Where  the  title  of  an  act  gives  notice  of  only  a  part  of  the  matters  con- 
tained therein,  it  is  valid  as  to  such  part  and  void  as  to  the  residue.  Vewhmrai 
V.  City  of  AUogkemjfy  617. 

19.  Where  a  statute  authorises  a  township  to  convey  a  farm  within  its  limits 
to  a  city,  and  declares  that  the  farm  should  remain  liable  to  taxation  by  the 
township,  such  power  of  taxation  may  be  repealed.     Stafe  v.  WUUamaon,  G79. 

SO.  A  declaration  in  a  general  law  that  all  acts  or  parts  of  acts  incf)nffi!itcnt 
with  it  are  repealed,  will  repeal  inconsistent  provisions  in  prior  special  acts.  Id, 

II.   Ihwen  of  th€  JtuUeiary. 

21.  The  court<i  will  not  interfere  with  the  exercise  of  a  discretion  vested  by 
law  in  any  executive  otiiivr  of  a  state,  but  where  the  discretion  has  been  law- 
fiiUy  cxerci5ied  by  the  legislature,  tlic  courts  will  compel  the  oliedience  of  such 
oflfk»;r  tliereto.     State  of  l/miakuta  v.  Jumelf  136. 

22.  A  pnKceding  to  comiicl  the  state  auditor  to  disobey  the  tnatmctions  of 
the  state  to  distribute  tlie  state  funds  is  an  action  against  the  state,  which,  by 
reason  of  its  sovereignty,  will  not  lie.    Jd. 

TIL  Eminent  Domain. 

23.  Where  the  construction  of  a  railroad  in  a  street  will  work  nuiterial 
injury  to  the  abutting  property,  sucli  construction  may  be  enjoined  until  pro- 
ceedings are  instituted  fur  the  appropriation  of  private  property  according  to 
law.     Scinto  Vnl.  Railroad  t,  Lnwrence,  422. 

24.  Authc»rity  given  to  a  railroad  to  buihl  upon  or  across  any  highway,  with 
a  stipnlatioi)  that  the  hi^liwny  shall  be  restored  to  its  former  state,  or  so  as  not 
to  irapnir  its  usefulness,  docs  not  authorize  a  use  to  the  exclusion  of  ordinary 
travel  thereon.     P.,  fh  W.  ^  C*.  Railroad  v.  Reich,  201. 

CONTEMPT. 

1.  AftKT  a  rule  a;;niinst  a  sheriff  to  pay  money  has  been  made  absolute,  he 
cannot  be  attacheti  for  non-compliance,  without  a  rule  to  show  cause.  Mixe  v. 
Barwden,  808. 

2.  A  justice  of  the  peace  cannot  commit  to  prison  for  non-payment  of  a  fine 
for  contempt  where  the  jndgment  imposing  the  fine  does  not  provide  for  impris- 
onment ;  and  he  is  liaMe  in  damages  for  such  commitment.  Lau/>herT,  DetcfUj 
545. 

CONTRACT.  Sec  Bankruptcy,  S.  Corporatiost,  7.  Evidencb,  1,3,  4,  9. 
Gdaraktt.  Infant.  Lunatic.  Master  and  Servant,  1,  2.  Public 
FoucT.     Sheriff's  Salk,  I. 

I.  The  si^rimturc  of  ihc  pnrty  tojw  charged  is  not  ne<x^ssary  to  the  validity 
of  a  written  roiitrnct  not  within  the  Statute  of  Frsuids.     Bacon  v.  Titut,  136. 
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S.'  An  of^rennent  between  the  parties  to  a  contract  and  a  third  person  wberebr 
one  partT  is  released  from  the  obligations  of  the  contract,  and  the  tMrd  person 
sobetituted,  is  a  novation,  and  requires  no  further  consideration  than  such  re- 
lease and  substitution.     Bacon  v.  Tiiut^  IS6. 

3.  A  claase  in  a  contract  of  sale  that  the  measurement  shall  be  bj  a  penon 
named  is  oblipitorj  in  default  of  fraud,  and  a  simple  ayermcnt  in  an  answer 
that  the  measurement  is  not  correct  wiU  not  warrant  the  introductioii  of  eri- 
dence  to  contradict  or  amplity  tlie  contract.     Dauner  ▼.  Ofis,  200. 

4.  In  a  suit  on  a  stockbroking  contract  evidence  is  admissible  to  show  the 
meaning  of  the  words  *'  on  margin''  in  the  business,  and  if  it  appears  that  the 
contract  was  not  one  for  the  mere  payment  of  differeuces,  but  for  the  actual 
purchase  of  stock  it  is  not  a  giaming  contract.     Hatch  t.  Domfflan,  199. 

5.  The  custom  of  sKwkhrokers  to  debit  and  credit  interest  monthly,  comput- 
ing interest  on  balances,  does  not  necessarily  involve  usury.  But  if  it  did  it  if 
only  a  question  of  its  allownncc  by  the  courts  and  does  not  aifect  the  oontrart 
for  the  purchase  of  tlic  stocks.     Jd. 

6.  A.  8old  goo<Is  to  B.  taking  in  payment  the  standing  wood  on  a  fam  held 
by  B.  Of  this  wood  the  amount  brought  to  market  hy  A.  only  paid  the  outlay 
for  cutting  and  hauling,  and  the  trade  with  B.  was  made  pending  equity  pro- 
ceedings which  involvcf)  the  title  to  the  farm  and  w^hich  resulted  adversely  to 
B.  Heid,  that  there  was  a  total  failure  of  consideration,  and  that  A.  could 
maintain  assumpsit  against  B.  for  the  value  of  the  goods.  Adb4£Dii  v.  KientoMt 
199. 

7.  A  contract  containing  tiie  words  "  we  promise  to  pay,"  and  signed  by 
two  persons  describing  themselves  respectively  as  **  president  school  boanl"  and 
'*  secretary  school  board,'*  but  which  contained  no  reference  to  any  school  dis- 
trict :  Held,  to  be  the  personal  obligation  of  tlie  signers,  and  tliat  they  couM 
not  show  by  parol  evidence  a  contrary  intention.      Wing  v.  Giickf  545. 

8.  Upon  a  sale  of  merdiandise  to  be  delivered  in  snccessive  parcels,  the  pur- 
chaser may  rescind  for  non-delivery  of  one.  Harrington  v.  Wright,  395,  ami 
note, 

9.  The  vendor  in  such  cases  cannot  insist  upon  the  contract  being  treated  as 
severable,  for  the  purpose  of  avoiding  the  right  of  rc.«cis5tion.     Id. 

10.  The  right  of  rescission  is  not  waived  by  an  acceptance  of  a  portion  in 
ignorance  of  a  default  as  to  the  remainder.     Id. 

1 1.  A  guaranty  of  a  third  person  upon  a  note  given  by  a  director  to  a  bank 
for  an  indebtedness  prohibited  by  the  bank's  charter  is  void  and  cannot  be  re- 
covered upon.      Workingmeti^s  Banking  Co.  v.  Raatenberg,  680. 

12.  A  ruleusc  on  payment  of  part  of  debt  is  nudum  /irir/ifM,  but  if  under  seal 
the  seal  imports  consideration.     Ingertoll  v.  Martin,  749, 

13.  A  promise  to  pay  made  after  a  release  is  not  binding.     Id. 

14.  A.,  owning  a  railroad,  informed  B.,  who  was  using  it,  that  he  would 
thenceforth  charge  $2  per  car.  B.  replied  that  he  wotdd  not  pay  it,  and  it)n- 
tinned  to  ase  the  road  :  Held,  that  A.  could  only  recover  tlie  reasonable  value 
of  the  use  of  the  rood.     Curtis  v.  Giert^  749. 

15.  A.  «>wed  B.,  and  C.  owed  A. :  by  agi-cement  of  the  three,  C.  gave  his 
note  to  B.,  and  was  sulMtituted  in  place  of  A.  as  B.'s  debtor,  C.  was  insolvent 
at  the  time,  but  this  fact  was  unknown  to  all  the  parties.  //<•/</,  that  the  losss 
fell  on  B.     Caden»  v.  Teasdafe,  70. 

16.  A  contract  provided  that  certain  logs  purchased  should  be  measured  in 
accordance  with  the  scale  in  general  use  on  Muskegon  Lake.  Heid,  that  ihe 
scale  in  use  at  the  time  of  mcasni-emcnt,  and  not  that  in  u.<«c  at  the  time  of  con- 
tract, was  the  one  intended.     Hackleg  v.  Hradiet/y  109. 

17.  On  an  issue  to  determine  whether  services  were  rendered  gratnitonsly  by 
a  son-in-law,  there  was  evi<1once  tliat  the  parties  lived  together  on  the  father- 
in-law's  land  ;  that  the  fnthcr-in-law  said  he  expected  to  live  there  all  his 
days  :  thnt  the  land  was  to  l)e  his  daughter's  when  he  died,  and  that  he  intended 
to  pay  his  way.  Held,  sufficient  to  warrant  a  verdict  in  favor  of  the  son-in- 
law.    James  v.  Cununings^  808. 

COPYRIGHT. 

1 .  The  deposit  of  two  copies  of  tlie  copyrighted  publication  with  the  librarian 
of  Congress,  must  be  proved  in  an  action  for  infringement.  Merrill  v.  27ce,  344. 
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2.  A  iiii'iiioraii«lum  of  such  di'posit  upon  a  copy  of  tlie  rei-onl  of  the  tirlc 
p:i;:i'  certified  hv  fhc  Lihrariuu  of  Gonjfress,  is  iiut  compcteui  cviiicnoe  thereof. 
Mf^niil  V.   Tirt\  31)4. 

3.  Wheclier  tiic  tt'rtiticatc  of  the  lihrariaii,  uiulcr  his  official  seal,  that  the 
books  had  been  deposiicd  wuuld  he  competeut  evideiicCt  qwtrt.     Id. 

CORPORATION.      Sec    Attachment,    1.      Bankruptct,    1.      Bills   aku 
NoTkS,   I.      CoxsriTi  Ti(»SAL  Law,   10-14.      (!u.ntkact,  7.      Insurakoi:, 

13.        MuNICIPiL  CoKIH>BATION.        I'aUTNEBSUIF,    5.        KcC'EIVER,    S.        RE- 
MOVAL OF  (.'AITfiEft,   I. 

1.  An  ouster  of  a  cr)rporation  de/ado  from  it.s  franchises,  is  no  defence  to  a 
<uit  hy  a  creditor  a«fainst  (Stockholders  to  cnfoR'c  payment  of  their  stock  sub- 
scriptions.    Hotriand  V,  Maeder  Fur,  Co,,  617. 

2.  Corporations  de  facto  and  dt  jure  stand  on  the  same  footing  as  rcsfXH^ts 
tlKMr  litthiiifv  to  creditors.     lu, 

3.  \Vlierc  a  corporation  unjustifiably  refuses  to  make  a  transfer  on  its  book*, 
an  actual  transferrer  delivery  uf  tlie  ceitilicatc  is  good  as  a^rsinut  an  attaching; 
creditor  without  notice.     Merrhnntt*  Sut,  Uunk  v.  Richards^  344. 

4.  A  statutory  proviijion  that  no  stockholder  indebted  to  a  bank  shall  transfer 
his  stock  may  lie  waivctl  hy  tlie  cashier,  notwithstanding  the  fact  that  he  is  a 
member  of  tlie  firm  which  owns  the  stock,  if  there  be  no  collusion.  CecU  Nut, 
Baak  r.  WaUotUoum  linnk,  545. 

5.  Such  lien  may  ttc  lost  by  a  transfer  of  the  stock  on  the  books  of  the  bank 
without  the  issuing  of  a  certificate  to  the  transfcrree.     Id* 

6.  A  creditor  to  whom  stock  hail  been  transferred  on  the  corporation  books 
as  collateral  security,  sub}«cqaently  on  payment  of  the  debt  endorsed  the  certifi- 
cate to  another  creditor  at  the  request  of  tlie  debtor.  Before  tliis  transfer  was 
made  on  the  liook^  the  stock  was  attached  us  the  property  of  the  debtor.  The 
by>laws  provided  that  *'  all  transfers  of  stock  slmll  be  made  in  the  books  of  the 
company."  //«/</,  Tliat  tlie  attachment  could  not  be  sustained.  Btckwith  v. 
Bwroughx,  2(H). 

7.  An  executory  contract  lietween  a  manufacturing  corporation  and  one  of 
its  Ktockholders  for  the  pun-hose  of  the  latter' s  stock  by  the  corporation,  cannot 
be  enforced.     Coppin  x,  GrefnUat  ff  Huwho.h  Co.,  618. 

8.  It  is  beyond  the  powers  of  a  railroad,  or  of  a  corporation  chartered  for  the 
manufacture  and  sale  of  musical  instruments,  to  jruaraiitec  ilic  payment  of  the 
expenses  of  a  musical  festival.     Ikiria  v.  Old  Cdonif  Hailrond  Co,,  545. 

9.  The  fact  that  tlie  use  of  a  wluirf  by  a  railroad  company  as  a  public  wharf 
is  ultra  vires,  is  no  ground  for  an  injunction  at  tlie  suit  of  one  whose  only 
interest  is  that  as  lessee  of  nn  adjoining  public  wharf  he  will  be  injured  by  the 
competition  in  business.  Nao  Orleana,  M.  and  T,  Railroad  Co.,  v.  EHermati, 
618. 

10.  A  railroad  company  has  an  implied  power  to  borrow  money,  and  may 
do  so  by  a  perpetual  loan  secured  by  irredeemable  bonds  sold  at  a  discount, 
and  entitling  the  holder,  upon  a  contin«;cncy,  to  a  share  in  the  profits  in  addi- 
tion to  interest.     Pfnia.  and  Reading  Railrottd  Co,,  v.  Stic/der,  713,  and  note, 

11.  Where  the  bank  account  of  a  corytoration  is  overdrawn  upon  checks 
signed  by  the  president  and  secretary,  there  is  a  presumption  in  favor  of  the 
ottiecrs^  authority  which  will  sup|K)rt  an  action  against  the  corporation  in  the 
absence  of  nfilnnative  proof  of  the  want  of  such  authority.  Mahoney  Mini 
Co,  V.  Anijlo-CaUfomia  Bank;  100. 

12.  General  presumption  as  to  authority  of  officers  of  corporations.  Id,, 
mote, 

13.  A  bill  by  a  stockholder  against  the  corporation  and  a  third  party  to 
protect  the  interests  or  enforce  the  rights  of  the  corporation  will  only  lie  in 
cases  of  unantliorised,  illetral  or  oppressive  action  of  the  board  of  directors  or 
of  a  majority  of  the  stockholders  in  violation  of  the  rights  of  the  other  stock- 
holders.    Hawes  v.  Contra  Costa  Water  Co,,  252. 

14.  C«>mplainant  must  ulle<;e  in  the  bill  his  ownership  of  stock,  his  efforts  to 
obtain  i-edress  and  tlie  Aona.AWe character  of  the  suit.     Id, 

15.  A  director  may  Iwomc  a  creditor  of  the  corporation,  bui  is  not  therel  y 
divested  of  his  responsibility  as  a  director,  and  a  sale  under  a  mortgage  held 
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hr  him  will  be  set  Mide  opoa  slight  eTidcnoe  of  tmalajiiles.   Baliam  t.  hdioh 
ote  Hotd  Co,,  448,  amd  note. 

16.  The  director  of  a  building  association  who  has  executed  a  mortgage  to  it 
for  a  loan  cannot,  in  foreclosure  proceedings,  set  up  as  a  defence  a  secret 
agreement  with  the  other  directors  that  the  loan  was  to  be  repaid  bj  fiill  pay- 
ment of  his  shares  of  stock.     lhm§bafn  t.  Cdtsou'  BuHding  Anoriaitum^  €18. 

17.  An  agreement  to  guarantee  the  stock  of  another  corporation  is  not  a 
guarantee  to  the  individuil  purchasers  of  the  stock  of  the  other  corporation, 
although  a  memorandum  of  it  is  endorsed  on  the  certificates.  fUtgg  ▼.  Mam- 
hattan  RaUway  Co,,  775,  and  noU. 

18.  A  release  of  such  guarantee  bjr  the  directors  of  the  corporation  to  which 
it  was  made  is  valid  if  made  in  good  faitb.     Id. 

19.  Such  release  will  not  be  set  aside  because  some  of  the  direeton  ▼oiing 
were  also  stockholders  in  the  guarantor  corporation,  if  without  their  Totes  a 
majority  of  the  directors  present  roted  for  the  release.     A/. 

SO.  Where  the  amount  of  the  capital  stock  of  a  cnrporation  is  limited  by 
charter,  all  stock  issued  in  excess  of  the  limit  is  roid.    Aran'//  t.  J%ayer,  481. 

21.  A  holder  of  such  stock  is  not  entitled  to  the  riglits  or  subject  to  the 
liabilities  of  a  bolder  of  authorised  stock.    Id. 

S8.  An  agreement  between  a  corporation  and  its  stockholders  that  no 
farther  assessments  shall  be  made  on  its  stock  whidi  is  not  fully  paid,  is  roid 
as  to  crediton,  but  proceedings  in  the  interest  of  the  creditors  to  set  aside  the 
agreement  is  a  prerequisite  to  suits  by  the  assignee  in  bankruptcy  of  the  cor- 
poration to  recover  the  unpaid  subecriptimis.     Id. 

28.  Where  a  question  concerning  tlie  right  of  the  member  of  an  order  to 
benefits  has  been  decided  by  a  tribunal  of  the  order  to  which  the  member 
referred  it  in  a  method  prescribed  by  the  by-laws,  such  decision  is  a  bar  to  an 
action  at  law  for  the  same  cause.     O^eeofa  TVifte  v.  Sehmidty  482. 

24.  Assets  of  a  corporation  are  a  trust  fvnd  for  payment  of  its  debts,  and 
may  be  followed  into  the  hands  of  a  purchaser  with  notice,  and  a  pnrchase  by 
a  director  is  presumed  to  be  with  notice.  Jomsn  v.  Arhnuas  Mtekamkal  ^ 
AgricufHM  Co.,  749. 

95.  Sueh  purchase  is  not  void  but  voidable.     Id. 

96.  The  assets  of  an  insolvent  corporation  are  not  turned  into  a  tmat  fund 
by  the  mere  knowledge  of  its  ollleers  of  its  insolvency.  Cmitfevi  v.  MeTeery  70. 

27.  Where  after  knowledge  of  snch  insolvency  the  oflieers  entered  a  credit 
to  a  customer  which  was  justified  by  the  course  of  dealing  with  him,  a  subse- 
quent assignee  of  the  bank  for  the  benefit  of  creditors  is  bound  thereby.    Id. 

28.    DiSrBANCRISBMEKT  TBOIf  IhtlVATB  COBPOBATIOira,  689. 

CORPSE. 

1.  Cannot  be  disposed  of  by  will,  and  no  action  lies  against  the  executors  for 
the  expenses  of  cremation  perfonned  under  directions  in  the  will.  If'i7/uiau 
V.  WiUianUf  508,  and  note. 

2.  It  is  the  duty  of  executors  to  bury  the  body,  and  tbcy  are  entitled  to  its 
possession,  and  possession  obtained  for  the  purpose  of  cremation  under  a  license 
given  with  the  understanding  tliat  the  body  was  to  be  buried  is  illegal.    Id. 

COSTS.    See  Attornet,   11.    Erbobs  aitd  Afpealb,    11.    Judombitt,  4. 
Trust,  3.     Will,  8,  16-18,  21. 

1.  Where  one  cestui  que  trust  lias  carried  on  litigation  for  the  comnM>n  benefit 
he  will  be  allowed  out  of  the  trust  fund  his  counsel  fees  and  legsl  expenses,  but 
not  his  private  expenses.     Trustees  of  Int.  Imp.  Iknd  v.  Greenough^  680. 

2.  The  practice  of  allowing  evtravagant  coimsel  fees  and  commissions  out  of 
trust  funds  disapproved.    Id, 

CO-TENANTS.    See  Rbobiybbs,  9. 

COUNTY.    See  Mumicipal  Cobpobatiovs. 

COURTS.    See  Muvicipal  Boitm,  1. 

Jurisdiction  of  inferior  courts  can  be  collaterally  attacked.  Odver^s  Appml, 
268. 
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COURT  MARTIAL.     Sec  Habkas  Corpus,  f . 

COVENANT.     St-c  Action,  3.     Jt  dicial  Sale,  2. 

No  8pc«-iiil  t'onn  uf  nonl;*  is  luxi'ssurv  in  unlor  to  rhar};c  a  party  with 
covenjiiit,  but  it  iiiu>C  a|>|M-iii-  from  the  wiiulv  iiij»triiim'nt  that  tliere  was  au 
a^rreciiuMit  on  ilio  |Niri  «4  lUv  pcr^ju  Mmglit  to  be  cluirpKl  to  do  or  noC  to  do 
some  act.     I/aU  v.  Furrh,  200. 

CRIMINAL   LAW.     See  Eehoks  and  Appeai^,  IS.     Libel,  1,  2. 

I.  Generally. 

I.  When  an  alibi  19  relied  ii|ioii,  the  burden  is  on  defendant  to  establish  it 
bj  a  preponderaiK*e  of  tlie  t'videiiee.     Statt  v.  HamilUm^  808. 

8.  Tlie  ri^hc  of  a  prisoner  to  apiiear  in  perwHi  and  defend  msy  be  waived 
by  hiin,  and  if  he  voluntarily  alMindons  the  court  ro«#ni,  and  refuaea  to  appear, 
the  court  is  under  no  obli^mtion  to  stop  the  trial.     Sahiimjer  v.  FfnpU^  488. 

3.  A  confestKion,  not  indnced  by  promises  or  threntf^f  is  admisMble  notwith-' 
standin*:  tliat  it  «'a«  obtained  by  artirice  by  tlie  olBrer  in  clmrg«  of  the  prisoner. 
ikau  X.  Ptiflfts  ♦^i. 

4.  A  defendant  may  lie  conTieted  of  tiolntion  of  tlie  Sunday  law  by  proof 
of  the  artii  of  hi«  employee  done  with  his  knowledge  and  acqnieaoenoe.  ^Ssoaiaii 
T.  CommoMWtutthf  845. 

5.  Liability  of  principal  for  rriminal  acts  of  apent.     Ai.,  note, 

6.  Report  made  by  witnens  of  defendant*t  atatements  at  the  inqacflt,  and 
used  hy  him  to  refresh  his  memory  on  tlie  trial,  it  mit  admissable  in  eridenoe. 
Commonmrattk  t.  J^ffM,  808. 

7.  Merc  proximity  of  a  husband,  not  actually  present,  will  not  raiae  a  pre 
sumpticm  that  the  wife  acts  under  his  coercion.     Stote  v.  NAee,  546. 

8.  Any  inference  of  coercion  from  such  proximity  is  a  question  of  fad.     U» 

9.  One  who  has  formed  an  opinion  is  priiiin  facie  incompetent  aa  a  jnroi 
and  cannot  he  accepted,  until  it  appc*iir<(  tiiat  his  opinion  was  from  mere  newa 
paper  statements  or  rumor  and  timt  it  will  not  prevent  him  from  rendering  an 
impartial  verdict.     Mcllngh  v.  Stntr^  618. 

10.  It  is  not  an  abuse  of  the  court's  disK*rerion  to  admit  a  jnror  who  says  that  he 
has  formed  an  opinion  on  niiiior,  which  it  wonld  require  evidence  to  remove,  but 
that  he  has  no  bias  and  can  try  tlie  case  impartially,     f  Vm^^  v.  The  Staie^  418. 

II.  An  accomplice  wImi  is  not  indicted,  or  is  Keparately  indicted,  is  a  com- 
petent witness,  thoii;:h  convicteil,  if  he  has  not  lieen  sentenced.     I^^, 

18.  The  declarations  of  an  allep.Ml  accomplice,  in  tlie  absence  of  the  defendant, 
are  not  admissible  a^^nst  him  until  other  evidence  than  tiiat  of  the  principal 
is  produced  implicating;  the  declarant  in  tlie  oHcmx;.     Id. 

13.  The  wife  of  one  wlio  is  jointly  indicted  with  defendant  is  not  a  competent 
witness  for  him.     Id. 

14.  Requiring;  tlie  jury  to  retire  durin<^  the  arjpiment  of  instmctions  is  a 
matter  of  practice  within  the  discretion  of  tlie  court.     Id. 

15.  A  new  trial  will  not  be  granted  u|ion  at^er  discovered  evidence  which 
mi^ht  by  reasonable  dili«;cnce  have  Won  had  on  the  trial,  or  which  is  in  its 
nature  impeaching;  only.     Tohin  v.  I\-opley  800. 

16.  The  rules  with  rejrard  to  petitions  for  new  trials,  for  newly  discovered 
evidence  in  civil  canes,  apply  to  criminal  cnM*s,  althon^h  in  capital  cases  tlie 
court  will  be  more  inclined  to  pive  the  petitioner  the  benefit  of  any  doubt  raised 
by  the  new  evidence.     Hamlin  v.  The  State^  200. 

17.  It  is  one  of  tliesc  rules  that  tlie  evidence  must  lie  sufficient  to  change  the 
result  if  a  new  trial  sliould  be  had.     Id. 

18.  The  Right  to  Counsel  in  a  Criminal  Case,  685. 

II.  Asmivlt. 

19.  In  an  indictment  for  assault  and  battery,  the  act  must  be  alleged  to 
have  been  done  nnlawfnlly,  and  such  allegatitm  is  not  supplied  by  an  allegation 
of  mde,  insolent,  or  -angry  touching,  Irat  it  is  not  necessary  that  the  word 
"unlawful*'  should  be  used  if  another  term  of  the  same  import  is  employed. 
SiaU  T.  ^t^A,  193,  and  note. 

HI.  Brifterff. 

20.  Bri1>ery  at  a  municipal  election  is  a  misdemeanor  punishable  at  common 
law.     Sate  v.  JackwH,  418. 
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21.  All  ansaoceflsfnl  attempt  to  bribe  tiie  cleetor  will  aobjoet  the  offender  to 
IndkAment.     Statt  v.  Jackmm,  418. 

lY.  CoumimfeUimg. 

as.  An  indictment  on  sect.  5431,  U.  S.  Ber.  8tet.,  allegingp  that  defendant, 
fekmiooslj  and  with  intent  to  defraud,  did  pass,  ntter  and  publish  a  falsely 
made,  forged,  counterfeited  and  altered  obligation  of  the  United  States,  bat 
not  further  alleging  that  the  defendant  knew  it  to  be  fhlse,  forged,  coonter- 
feited  and  altered,  is  insufficient  even  after  verdict.  UmUd  Stiet  t.  CarU^ 
680. 

Y  •    JuBTCOMm 

M.  It  is  lareesT  to  obtain  bjr  threats  payment  of  an  exoeseive  diaige  for 
work.     Regma  r.  Lo9§U,  705,  ai»d  nait^ 

S4.  A  pledgee,  obtaining  possession  of  the  thing  pledged  from  the  pledgor, 
bj  deception  Mid  false  pretence,  with  the  felonious  design  to  deprive  the  latter 
of  his  secnritj,  is  gmltj  of  larceny.     BnUetf  ▼.  Rote,  814. 

i5.  When  tilings  attached  to  tlie  realty  are  detached  therefrom  they  become 
the  subject-matter  of  larceny  even  by  the  person  detaching  them.  Beat  v. 
State,  268. 

26.  Difference  between  larceny  and  trespass,    itf. 

27.  Evidence  of  general  beUeir  amoBg  ookyrcd  people  that  property  found 
belongs  to  the  finder,  no  defence  to  prosecution  under  statute  making  die  con- 
Tersion  of  such  property  larceny.    State  v.  Welek,  71. 

18.  The  possession  of  property  recently  stolen  is  prima  fade  evidence  of  gnih, 
unless  the  surrounding  circnmstances  create  a  reasonable  doobt.  Smkk  v.  7%e 
BttpUf  739,  awf  note. 

28.  The  reeent  possession  of  stolen  property  anthoriaes  a  conviction,  unkes 
the  presumption  of  guilt  arising  therefrom  is  oreroonie  by  other  fmctB.  State  v. 
Kellg,  809. 

80.  But  defendant  is  only  recniv^  ^  introduce  evidence  wfaicfa  creates  a 
nasonable  doubt.    State  v.  Ridiart,  809. 

VI.  Murder. 

81 .  Under  a  statute  providing  that  wilful,  deliberate,  malicious  and  premed- 
itated killing  shall  be  murder  in  the  first  degree,  evidence  that  the  accused  was 
intoxicated  at  the  time  of  the  killing  is  competent  upon  the  questkm  whether  be 
was  capable  of  deliberate  premeditation.    Il<fi  v.  I^ople,  482. 

.    VlL  Tre^ftau, 

82.  It  i^  not  a  misdemeanor  for  one  to  break  a  partition  fence  between  his 
lot  and  another's.  Nor  is  it  a  trespass  to  knock  off  the  plank  added  to  it  by 
the  other  ;  but  destruction  of  such  fence  would  be  a  trespass.  Drem  v.  The 
State,  344. 

CUSTOM.     See  Commok  Law,  1. 

1.  A  (reneral  custom  that  a  broker  may  pledge  his  customers'  slock  is  valid, 
and  so  also  is  a  custom  to  sell  without  notice  upon  a  fail  of  the  stock  in  value 
below  a  price  which  would  reimburse  the  broker.     VaaKom  v.  GUbott^,  171. 

2.  Effect  of  stock  exchange  customs  upon  non-members.     Id.,  note. 

3.  Eridence  of,  inadmissible  when  contrary  to  express  provision  of  oontrart. 
Haddeif  v.  Headiey,  109. 

DAMAGES.     See  Admiralty,  5,  18 ;  Equitt,  6  ;  Ennoss  ahd  Appbalb,  19 ; 

HCSBAND     AlTD    WlVB,    26;     MaLIOIOUS     PROflBCUTIOH,    5,     II,     17,     18; 

Patswt,  21 ;  Slahdbk  ;  TsLBOSAra,  7  ;  TnovsK,  4 ;  Watbbs  aho  Watss- 
oounsne,  2. 

1.  The  measure  of  damages  fbr  breach  of  contract  to  convey  land  if  without 
the  fault  of  the  vendor,  is  the  consideration  paid  with  interest,  but  if  the  breach 
occm-s  through  his  fault,  the  value  of  the  land,  if  greater  than  the  consideration, 
may  be  recovered.     Yokom  v.  McBride,  546. 

2.  Where  the  damages  for  breach  of  contract  must  necessarily  be  incapable 
of  estimation,  as  e.  g.,  damages  for  breach  of  a  contract  not  fo  engage  in  s 
certain  business  for  a  limited  time,  a  som  agreed  upon  by  tho  parties  is  liqui- 
dated damages  and  not  a  penalty.     JVswiiian  v.  Wol/aany  809. 
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DAMAGES. 

3.  Ill  mi  action  un  a  warrant v  of  seed,  prospective  profits  on  the  laud  planted 
arc  not  rccovmildc*.     liutler  v.  Monrf^  483. 

4.  ]i(*vond  the  jNiyincnt  of  interest  a  city  is  not  liable  to  a  creditor  for  hi« 
pecuniary  cinh:irru<snu'nt  cau'ied  by  its  failure  to  meet  its  obligations.  Loitdun 
V.   Tivrimj  OiM.  of  Shfiby  Count if^  68t). 

5.  A  niilniad  employee,  injured  by  tlie  nc;rlt}fence  of  the  eompanVi  may 
recover  general  dania;;cs  on  account  of  pniii,  physical  injury  and  tlcpreciAtioii  of 
power  to  lalior,  without  proof  of  the  value  of  his  labor.  Gearyia  Souiktm 
RailTotid  Co.  v.  SetU,  483. 

6.  In  an  action  for  the  wrongful  ejection  <if  a  passenger  from  the  can  of  a 
railroad,  damages  are  recoyerable  for  injuries  caused  by  the  act  of  plaintiir 
in  walking  to  the  next  station,  if  such  walking  was  rendered  necessary  by  the 
ejection  and  was  not  negligent.  Brown  v.  C.  M.  and  Si.  Uml  RaUrood  Co., 
418. 

7.  In  an  action  for  personal  injuries  whereby  plaintiff  was  prevented  from 
conducting  his  business,  evidence  of  the  protitst  of  such  business  is  inadmissible. 
Bierbaeh  v.  (iond^ear  Hulttirr  Co.,  419. 

8.  In  an  action  tor  an  injury  to  an  animal  resulting  in  deathf  evidence  is 
inadmissible  as  to  the  value  of  the  use  of  the  animal  between  the  time  of  injury 
and  the  time  of  death,  and  of  the  value  of  plaintilTs  services  in  takiog  care  of 

'  it,  and  where  a  verdict  necessarily  includes  such  items  it  is  excessive.    Ihg€  v. 
Town  of  Swnplerf  SOI. 

DEBTOR  AND  CREDITOR.  See  Cobforatiok,  (5.  Hlmavd  avo  Wm, 
27.  Imsoltkvct.  Limitatiohs,  Statute  ov,  8.  Partvbxsmip,  14. 
Patbiit,  I,  i.     Uhitcd  States  Coukts,  4,  6. 

I.  The  retention  of  personal  property  by  a  vendor  after  sale  is»  as  against 
his  creditors,  presumptive  but  not  conclusive  evidence  of  fnund.  M^d  r. 
Gardiner,  138. 

S.  Where  a  farmer  sells  a  horse  to  an  employee  who  continaes  to  keep  it  os 
the  farm,  paying  a  oertaiu  sun  for  its  keep,  but  taking  care  of  it  himself,  there 
is  no  sncii  change  of  pooseesion  as  would  render  the  sale  valid  as  to  creditors. 
Buil  V.  Sigmocrth,  i68. 

a.  By  a  contract  between  A.  and  B.,  all  the  colts  thereafter  foaled  by  certain 
mares  sold  by  B.  to  A.,  and  kept  in  B.*8  stables  under  A.'s  care,  were  to  belong 
to  A.  IleUlf  I .  That  a  valid  sale  could  be  made  of  the  oolu  before  they  were 
foaled.  S.  That  the  question  of  rctontion  of  possession  by  B.  could  not  apply  to 
them,  as  they  were  not  in  existence  when  the  mares  were  sold  to  A.  and  the 
contract  made.  3.  That  it  was  not  important,  upon  a  question  between  A. 
and  tlie  creditors  of  B.  as  to  the  title  to  the  colts,  whether  there  had  been  a  legal 
and  visible  change  of  possession  as  to  the  mares.     Hull  v.  Hu/l,  201. 

4.  A  sale  on  condition  that  the  title  shall  not  pass  nntil  payment,  is  valid  as 
against  creditors,  and  is  not  invalidated  by  tlie  fact  that  the  property  will  be 
consumed  in  the  use,  nor  by  a  power  of  sale  given  to  the  vendee.  Lewii  t. 
ifcCbfte,  217. 

5.  Distinction  Iwtween  Imilments  and  conditional  sales.     Id.,  note. 

6.  A  voluntary  conveyance  may  be  set  aside  by  subsequent  creditors  upon 
proof  of  an  intention  to  defraud  tliem,  but  tlie  burden  of  proof  is  upon  them  to 
show  such  intent.     Ingram  v.  Heather,  483. 

7.  Transfer  of  land  by  a  debtor  in  consideration  of  money  advanced  to  hi^ 
to  pay  his  creditors,  and  upon  the  faith  of  a  composition  and  receipt  by  sudi 
creditors  is  valid  as  against  them,  though  they  are  never  paid.  Knkn  v.  WnL, 
71. 

8.  A  subsequent  creditor  seeking  to  impeach  a  conveyance,  must  show  actual 
fraud  or  that  there  are  debts  still  unpaid.     Toney  v.  McGekee,  750. 

9.  Fraud  is  not  presumed,  and  circumstances  of  mere  suspicion  leading  to  no 
certain  results  are  not  sufficient  proof.     Id. 

10.  A  mortgage  made  to  a  creditor  to  defraud  other  creditors,  and  kept  off 
of  the  record  in  order  to  give  tlie  mortcngor  a  fictitious  credit,  is  void  at  com- 
mon law.     Blennerha*aei  v.  Sherman,  750. 

II.  Such  mortgage  is  void  nnder  the  bankrupt  law,  although  executed 
more  than  two  rooutlis  before  the  filing  of  the  petition.     Id, 
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18.  It  is  constructiTeljr  fraDdulent  for  one  paitiier  in  a  im  Uigelj  indeiitad, 
to  make  a  voluntary  convejanGe  ot*  his  individual  property.  Barkgdt  t.  JRpry, 
755.' 

13..  Sahae^wat  erediiors  whoee  aieans  have  been  need  Id  pay  azialiBg  debii, 
Hay  avoid  mmk  aiNiveyanoe.    Id. 

14.  To  iiiliji'  a  oonveyaaee  fraudulent  it  is  not  neoefatry  Id  rrafir  fianiiikai 
knowledfs  to  the  grantee.     Weir  v.  Dajf,  750. 

1 5.  Goaveyani^  made  to  avoid  claim  for  tort  may  be  aet  aside  aa  ftmodalent. 
Id. 

16.  Creditor  not  bound  by  a  oompositioii  with  the  dehcor  obtained  by  fraoda 
lent  concealment  by  the  latter  of  his  property,  and  false  representation  aa  to  Us 
means.     Ackerman  v.  AdkermoMf  681. 

1 7 .  Acceptance  by  trustee  of  assignment  for  benefit  of  ereditors  if  made  befors 
the  filing  of  a  bill  attacking  the  assignment,  enures  to  the  benefit  of  crcditors 
accepting  subsequent  to  the  bill.     iVinler  v.  Iohr^,  71. 

18.  The  same  eifeet  might,  perhaps,  result  from  the  legal  ptesmnpcion  of  the 
acceptance  by  beneficiaries  of  an  assignment  in  their  favor.    M. 

19.  An  assignment  for  the  benefit  of  creditors  which  anthoriaes  the  aasigwnn 
to  sell  at  public  or  private  sale,  buy  in  the  premiaes,  reaeU  withont  wsponii 
inlity  for  loss  and  also  to  mortgage,  and  from  the  proceeds  to  pay  first  the 
ereditors  secured  by  mortgage  and  then  ihe  other  PwdltMn,  is  valid.     WaUtm 
T.  WUcox,  546. 

SO.  Certificates  of  membership  in  a  boani  of  trade  are  property,  and  nay 
be  subjected  to  the  payment  of  debts  by  a  creditor's  bill.  SimA  t.  Barelaf , 
408,  cmd  note, 

81 .  Where  one  orders  a  chattel  to  he  made,  tliongh  he  pays  the  wUe  ptiea 
in  advance,  he  acquires  no  title  until  it  is  fini^ied  and  delivered,  vmkm  a  con- 
trary intent  is  expressed,  and  even  when  snch  intent  is  ezprssaed,  the  chattel  it 
open  to  attachment  by  the  creditors  of  tiie  vendor.     Slinrv.  Ssnll,  Ml. 

88.  A  creditor  having  no  lien  by  atiaclimenft,  levy  or  uthii  wiio  on  his 
debtor's  property,  cannot  maintain  an  netion  on  the  case  i^mt  diird  per- 
sons for  conspiring  to  defeat  his  dain  by  Mceiiring  from  ikb  debtor  fletitioM 
mortgages  of  his  personal  property.    Khn  v.  Aaassasy ,  187. 

DECEDENTS'  ESTATES.    See  ADTAncunnr.    JBzxooTona.    HuanAa»an» 
Wine,  88,  88.    LiFn  Tsvakt. 

An  heir  who,  believing  the  estate  solvent,  reeeivee  from  the  caeealrix  land 
devised  to  him  and  makes  valuable  improvcaanats  thsneon,  is  liable  en  ihb  tA- 
sequent  insolvency  of  the  estate  only  for  An  valna  of  the  land  withoat  the 
improvemento.     GitteepU  v.  Murpkgf  780. 

DECEIT.    See  FnAUD,  1-8. 

DECREE.     See  Huanurn  akd  Wife,  4.    Mosr«AOB,  8,  8.    Pmacvicb,  8.\ 

DEED.     See  Ackkowledombnt.     Luwatic,  4,  5. 

1 .  Delivery  to  a  stranger  for  delivery  to  the  grantee  will  pass  the  title,  but 
recording  without  the  knowledge  of  the  grantee  will  not.     Byors  v.  ^Maesr, 

888. 

8.  Where  a  father  executes  and  acknowledges  a  deed  to  two  minor  children, 
but  retains  it  in  his  own  possession  and  declines  to  have  it  reoorded,  there  is  no 
sufficient  delivery.     Id, 

3.  Delivery  of  deed  to  husband  of  grantee  with  intent  to  pass  the  title  veaU 
the  property  in  the  grantee  altliough  made  without  her  knowledge.  Jbrfar  v. 
Parker,  419. 

4.  Monuments  established  by  a  rarveyor  at  the  time  of  survey  wifl  alirayi 
prevail  over  written  descriptions.     I^opU  v.  StaU,  888. 

5.  Any  description  for  purposes  of  taxation  by  which  the  land  may  he 
identified  by  a  competent  surveyor  with  reasonable  certainty,  either  widi  or 
without  extrinsic  evidenee,  is  enflhaant.    Id, 

6.  A  grantee  who  has  accepM  a  deed  poll  cannai,  in  the  ahMnoa  of  frand, 
show  by  parol  evidence  that  a  certain  i^^reement  therein  was  insmlBd  witfiout 
his  knowledge  or  authori^.     MidUig  t.  /Ubs,  888. 
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DEED. 

7.  A  oonYcvinre  made  in  con.«i4icrAtion  of  tlic  fopport  of  parpnti  will  be  set 
Mide  npon  proof  of  abaiuloiimcnt  c»r  tiie  contract  of  support,  Jemeli  t.  Bed' 
diugtoHf  750. 

8.  A  convcjancc  in  tniiit  to  have  and  to  hold  the  Mine  as  tenants  in  oommoB 
so  lonj;  as  they  both  shall  live,  and  frtMn  and  afYer  the  death  of  either  of  them, 
then  nnto  the  surrivor  so  lonyr  as  site  shall  live  and  no  lon{p$r,  or  so  long  as 
thcT  both  shall  remain  unmarried  ;  autl  from  and  after  the  marriage  of  either  of 
them,  then  nnto  the  one  remainin);  unmarried,  so  long  as  she  sliall  lire  and  no 
longer  is  not  aptinst  tlio  policy  of  the  law  and  is  valid.    Arfkir  ▼.  Co/e,  844. 

9.  Of  two  inconsistent  descriptions,  the  grantee  maj  elect  the  one  most 
farorable  to  him.     Sharp  r.  Thompmrn^  71. 

10.  Extrinsic  eridencc  of  the  state  of  the  propeitj  at  the  time  of  the  exeentioii 
of  tlie  deed  is  admissible  to  aid  in  the  coostroctioii  of  a  doubtful  descriptioii. 
Whiinejf  r.  Robinaom,  137. 

1 1 .  The  entry  of  the  grantee,  and  the  making  of  fences  and  improrenieBtt 
by  him,  witli  tlie  acquiescence  of  the  grantor,  constitates  a  practical  oonsfmction 
of  the  deed  binding  cm  tlie  parties.     Id* 

DELIVEBY.     See  Dbbd,  3. 
DEMUUREB.    See  Equity,  18. 

DESCENT. 

1.  ChiMren  of  the  same  mother,  whellier  legHinate  or  illegitiauito,  nay 
transmit  an  inheritanoe  to  oolUteral  relatiTes  on  Ae  nwdier's  side.  GrepUg  t. 
Jackmm^  750. 

8.  Lavs  of  inheritance  may  he  changed  at  will  daring  the  life  of  a  ftnom 
without  violating  any  vested  right  in  his  expectant  hein.     Id* 

DEVISE.    See  Will. 

DISCOVERT.    See  United  Statu  Conn,  4. 

DIVIDENDS.     See  Lifb  Tbkakt. 

DIVORCE.     See  Hubbakd  and  Wifb,  I. 

DOMICILE. 

Chie  leaving  Boston  for  an  indefinite  stay  in  Europe,  with  the  design  of 
returning  to  a  new  domidle  in  the  United  Staces,  and  who  while  in  Europe  fixes 
upon  such  new  domicile,  ncvcrtlieless  retains  his  domicile  in  Bofiton  for  tfie 
purposes  of  taxation  during  his  suy  in  Europe.    Borland  v.  Ctty  i^Bo&Um,  808. 

DONATIO  CAUSA  MORTIS.    See  Gift,  5,  8. 

DURESS. 

1.  Taking  advantage  of  a  party's  financial  embarrassment  to  obtain  a  set- 
tlement for  a  less  sum  tlian  is  due  is  not  a  duress  of  goods.  HacUew  T.  Head- 
ley,  109. 

2.  What  constitutes  duress.     M,  no#«. 

3.  A  fatlier  may  avoid  a  mortgage  which  he  has  been  induced  to  sign  by 
threats  of  the  prosecution  and  iniprisonment  of  his  son.  Harri»  v.  Cbrmodv, 
889.  . 

4.  A  married  woman's  deed,  duly  acknowledged,  will  not  be  set  aside  for 
duress,  except  on  the  clearest  evidence.     Unntnhemper  v.  Kfrnptm,  751.      "" 

EASEMENT. 

1 .  Will  not  arise  by  prescription  where  the  use  has  been  habitually  inter 
mpted  at  the  pleasure  of  the  owner  of  the  servient  tenement.  Kirwekner  v. 
West,  and  At.  Railroad  Co.,  269. 

8.  The  same  rules  of  law  apply  to  subterranean  rights  of  way  as  to  those 
npon  the  surface.     Btm^roif  v.  Bnrkr^  Salt  Co.,  260. 

a.  The  owner  of  coal  lands,  through  which  another  has  a  subterranean  right 
of  way,  may  construct  an  entry  crossing  such  way  if  he  does  not  interfere  with 
its  use.    id, 

4.  The  appropriation  of  part  of  a  way  by  the  owner  of  one  of  the  Hn.nin>»>t 
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EASEMENT. 

tenements  is  an  ttbandonment  of  his  easement  in  ttie  whole  way.    St^ere  ¥. 

EJECTMENT. 

Where  two  contestants  volontarilj  divide  the  prafiu  of  land  between  them 
one  cannot,  in  a  subsequent  action  of  ejectment  against  the  other,  recorer  such 
proflts.     WhiU  T.  Roidmd^  270. 

ELECTION.    See  Dud,  t. 

Mere  irregularities,  not  fraudulent  and  not  affecting  the  result,  win  not  jus- 
tify the  rejeetion  of  the  entire  poll.     Bodgt  t.  Ubm^  71. 

EMINENT  DOMAIN.    See  Constitutioval  Law,  III. 
ENCUBIBRANCE.    See  Moktgagb. 

EQUITY.  See  Aotioh,  2,  3;  Cokporatioii,  18,  14;  IitjrircTioir :  Ivsra- 
AHCK,  1  ;  Lis  Fkvdeks,  1 ;  Mortgaob,  8,  9,  14-17;  Pateht,  1,  2,  II; 
Spbcifio  Pekformaiics  ;  Taxation,  14. 

1.  Will  not  decree  a  judgment  lien  to  be  invalid  on  the  ground  of  want  of  lei;al 
notice,  where  there  has  been  actual  knowledge  of  the  action,  unless  a  meritori- 
ous defence  be  shown.     Gifforri  v.  Monimmj  270. 

2.  Has  no  jurisdiction  to  entertain  a  bill  to  compel  the  corporate  authorities 
of  a  town  to  issue  and  deliver  its  bonds  in  pursuance  of  a  vote  to  aid  in  the 
constmctioii  of  a  railroad.  Ckieagoaad  F.  BaUtoad  Co*  ▼•  Tomm  ^ St.  Atme^ 
S02. 

3.  Where  no  discovery  is  sought  a  biU  eannct  be  maintained  by  the  ownen 
against  the  roaster  of  a  vessel  ss^ng  her  on  shareSi  merely  to  obtain  an  aoooont. 
Bvd  V.  Hall,  410. 

4.  AiHrmad  ve  relief  cannot  be  granted  to  respondent  upon  his  answer  witboot 
a  cross  bilL     WkUe  v.  White,  681. 

5.  Where  in  a  case  cognisable  at  law  the  ground  on  which  a  court  of  equity 
has  taken  jurisdictiou  faib,  the  court  will  dismiss  the  bill.  Mitckell  v.  DmneU^ 
751. 

6.  A  court  which  has  issoed  an  injunction  has,  on  the  final  dispodtioo  of  ths 
causa,  power  to  make  a  decree  granting  or  denying  damages  on  account  thereof. 
Aussf/v.  Far/ey,  651. 

7.  Such  power  may  be  exercised  by  a  federal  court  to  whieh  the  case  has 
been  removed,  although  the  state  courts  would  not  have  possessed  it.     Id, 

8.  Semble,     The  court  may  also  assess  the  amount  of  the  damages.     Id. 

9.  The  decision  of  the  court  on  the  question  of  damages  will  not  be  reversed, 
except  in  a  very  dear  case  of  error.    Id. 

10.  Cross  bill  will  not  lie  where  there  is  no  connection  between  the  demands 
or  the  parties.     Qfmfort  v.  McTeer,  72. 

1 1 .  Where  a  debtor  absconds  leaving  no  legal  assets,  his  creditors  may  at 
once  proceed  in  equity  against  his  equitable  assets,  and  if  their  claims  srb 
specially  fit  for  legal  cognizance,  the  court  may  submit  them  to  a  jury  on  issue. 
Merchirnia'  Nat,  Bank  v.  fbttie,  810. 

12.  Has  jurisdiction  in  ciise  of  abu<<e  of  children  to  take  them  out  of  their 
parent's  custody  and  appoint  a  guardian,  and  such  jurisdiction  is  not  taken 
away  by  a  like  power  conferred  on  the  probate  courts.     State  v.  Griffd\if,  8o3. 

18.  The  better  practice  is  to  bring  such  bill  in  the  name  of  the  infant  i>y  his 
next  friend,  but  the  bill  will  not  be  dismissed  because  brought  in  the  name  of 
the  state.    Id. 

14.  Where  the  facts  which  render  an  assessment  upon  land  invalid,  are  not 
matter  of  record,  an  action  to  prevent  a  cloud  upon  the  title,  by  setting  aside 
the  assessment,  may  he  maintained '  either  by  the  present  owner  or  by  one  who 
has  conveyed  it  by  warranty  deed.     Pier  v.  Fomi  du  Lac  CouMtfy  202. 

15.  In  such  an  action  the  grantee,  though  a  proper,  is  not  a  necessary 
party.     Id 

16.  The  rule  that  a  bill  to  remove  a  doud  upon  a  title  lies  only  where  the 
complainant  is  in  possession  or  the  land  is  vacant,  does  not  apply  where  a  deed 
is  sought  to  be  set  aside  for  fraud.     Booth  v.  Wiley ^  483. 
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BQUITT. 

17.  As  to  bills  of  review  irlating  to  errors  on  the  face  of  the  decree,  the  mle 
requiring  previous  perfuriuaiice  of  the  dea-ce  docs  not  apply.  Vuvis  v. 
Speukn,  7S. 

18.  IVesuinption  of  payment  of  mortgage  from  lapse  of  time  niay  be  raised 
by  demarrer.  Any  circuinstam^s  which  repel  such  presumption  must  1)C  averred 
in  the  bill.     Otdtn  v.  UMMird,  72. 

19.  Pleas  alleiriug  conclu»ioiis  of  law,  or  which  arc  not  in  accordance  with 
the  rules,  mav  be  disrejpirded.  Central  Sat.  Bank  v.  Conn.  Mvi,  Life  Int. 
Cb.,  7«. 

20.  The  want  of  a  replication  cannot  be  assigned  for  error  upon  appeal  after 
hearing  on  the  merits,    /r/. 

ERRORS  AND  APPEALS.  See  Admibaltt,  S,  4.  Bills  of  Review. 
Equity,  9,  20.  Uusoa^d  ahd  Wife,  9.  Judomert,  6,  8.  Jubt,  S. 
Patbht,  19.     TnutT,  2. 

1.  Upon  a  joint  bill  tiled  by  the  owners  of  separate  properties  to  restrain  the 
oollectiou  of  a»«eKsmciit«  against  them,  the  jurisdiction  of  the  appellate  court 
dcpendii  upon  the  amount  of  tlie  largest  individual  as!H.>s6ment  and  not  upon 
the  aggregate  amount  of  such  asacsunients.     RuM$ell  v.  ^cinW/,  483. 

2.  In  a  contest  between  the  creditors  of  an  estate,  tlic  jurisdiction  of  the 
appellate  court  is  determined  by  tlie  aggregate  anaouut  of  the  claims  of  credit- 
ors interested  in  the  result  of  the  litigation,  and  not  by  the  amount  of  daims 
provable  against  the  estate.     Chai^'eld  v.  Boifift  419. 

3.  A  judgment  of  reversal  is  effective  notwithstanding  the  death  of  the  plain- 
tiff in  error  during  the  pendency  of  the  proceedings  in  error.  WilUamM  v. 
Ent^threcht,  419. 

4.  Record  cannot  be  returned  in  ailmiralty  case  to  supply  omisf^ion  of  finding 
of  fact  unless  ^uch  omission'was  tlie  fault  of  the  court.  Winfiow  v.  IfV/rox, 
72. 

5.  It  is  not  a  valid  objection  to  an  appeal  from  a  Dintrirt  Court  of  the  United 
States  to  a  Circuit  Court  that  tlie  former  court  allowcfl  it  without  writing,  in 
violation  of  a  rule  of  that  court.      Winnlnw  v.   UV/oor,  810. 

6.  Nor  will  a  rule  that  the  appeal  luui  reconl  S'hould  be  delivered  to  the  Cir- 
cuit Couurt  in  twenty  days,  prevent  the  latter  court  from  entertaining  the 
appeal,  altliou^h  the  rule  is  not  complied  n-irh.     M. 

7.  A  cross-upiH.*al  must  be  pros<'Cutcd  ns  if  no  other  appeal  was  pending. 
Id. 

8.  On  appeal  from  a  District  to  a  Circuit  Conrt  of  tlie  United  States,  the 
district  judge  cannot  vote,  and  therefore  the  cu.«e  cannot  be  brou;rht  to  the 
Supreme  Court  on  a  certificate  of  division  of  opinion.  United  States  v.  Jlih- 
koity  810. 

9.  An  information  for  a  forfeiture  under  the  internal  revenue  laws  cannot  be 
brought  from  the  Circuit  to  the  Supreme  Court.     Id. 

10.  Under  sect.  693  Mav.  Stat.,  final  judpnents  of  Circuit  Courts  in  civil 
actions  where  tiiorc  has  l)cen  a  division  of  opinion  of  the  judjn^  are  onlv 
reviewable  on  writ  of  error  or  appt>al.  The  Act  of  1802  was  Huspcndcd  bv  the 
Act  of  July  1st  1872.     UanLing  Uoune  v.  TruMfrtt^  72. 

11.  An  appeal  lies  from  a  decree  in  e(]uity  for  a>stR  where  they  are  dircrto«l 
to  be  paid  out  of  a  fund  in  the  control  of  the  c-ourt.  Ti-ustees  of'  Int.  Imp.  Fund 
V.  GretnoHi/h,  681. 

12.  Where  t\  municipal  ordinance  prohibits  that  xvhich  is  a  crime  or  misde- 
meanor at  eonimiin  law,  and  prescribes  a  penalty  by  fine  with  imprisonnKnit  on 
default  of  payment,  an  ucti(»n  to  recover  such  penalty  is  quasi  criminal,  and  no 
appeal  lies.     Presiilent^  <)r.,  of  PffittHvilU  v.  McKeman,  618. 

13.  Where  the  evidence  tends  to  make  out  the  plaintiffs  ease,  its  effect  is  for 
the  jury,  and  the  appellate  court  will  not  review  or  weigh  it.  Ctaldif  v.  //orw, 
302. 

14.  An  appeal  from  a  fmal  decree  brings  before  the  appellate  conrt  all  inter- 
locutory orders  involviii);  the  merits.     (VctiV  v.  TVrAtme,  618. 

15.  On  ap))cal  from  the  final  derree,  the  appellate  court  will  decide  whether 
a  decree  of  reference,  prescrihiu}:  the  limits  of  the  accounting,  lie  right.  Hut 
Mcnvf  clearly  widiin  the  limits  of  the  reference,  not  allowed   by  the  ma>ter, 
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where  ezeepCMMM  to  ihe  report  ]m(t«  not  been  filed,  wiO  Bot  be  eooadcRd.  CUr 
T.  Tirhmi,  618. 

U.  The  iBBitatMm  of  two  yean  prescribed  bj  Kct.  1006  Bct.  Stat.,  ^piici 
to  wrin  of  error  to  stato  eovto.     Otmmm^  r.  ^mms,  a4S. 

17.  A  rcreml  will  not  be  gmfed  beeune  the  Terdict  wu  obIt  ^mt-bilf 
whet  it  dioold  hmrt  been  if  anj  reeoveiy  at  all  wai  had.    AUtrwm  ▼.  Cac, 

ads. 

18.  An  error  in  adnatting  die  eTidence  of  an  incoipeteBt  witnen  in  a  dtaa- 
eery  caie  is  no  grsand  of  rerersal  when  the  reeord  contains  other  evidcnee 
which  is  eoMpetent  and  safBcieBt.    RkUr  t.  SdhsMfc,  S70. 

If.  On  error  to  rererse  a  jnd{eranit  in  daawfeea  for  breach  of  contract  where 
the  dimagrs  are  exoessiTe,  the  eoort  maj,  in  certain  cases,  allinn  the  jodgBcat 
■poB  a  remittitar  of  the  excess  being  filed.  C.  #  M.  Raiirvad  Co.  t.  Bimnd 
/bi'Buce  Co.,  270. 

10.  The  erroneons  sastaining  of  a  demarrer  to  a  replicalioB  to  one  of  serrrsl 
defences  in  the  answer,  reqaires  the  rerental  of  a  final  judgment  for  the  defend- 
ant which  is  not  dearlj  siiown  bj  the  reeord  to  hare  proceeded  apon  other 
gnMnda.    ifoorw  ▼.  OnCueni*  Nai.  Bamk^  84S. 

ESTOPPEL.  See  AcKifowiju»OMBrr,  3.  Aanrr,  1.  Biu«  un>  Norss,  5. 
Iirei7BAvcB,  8.  MAersK  a>d  SuKTAnr,  4.  Mo8toa«b,  IS,  18.  Plkdob, 
1.    Rbcsitke,  7.     Shkupf's  Sals,  4. 

1.  An  admission  of  indebtedness  by  the  garnishee  to  the  attaching  creditor 
prior  to  the  attachment  doeii  not  estop  him  fiom  afterwards  denying  socfa  indebt- 
edncm  althoogh  it  is  eridence  against  him.     Wofdtr  ▼.  Bakery  419. 

1.  The  cnstomer  of  a  stock  £oker  admitting  timt  he  never  intended  to  pay 
for  stocic  boaght  is  estopped  from  complaining  of  want  of  notice  of  the  sale  of 
the  stock.     Van  Horn  t.  GUbemgk,  171. 

EVIDENCE.  See  Ackhowiadomsht,  4.  ADTAVCBXcirT.  Asscimrr.  Bills 
aud  NoTsa,  8,  17.  Coktbact,  3,  7.  CorrBioHT.  Cbimimal  Law,  1,  3, 
8,  11-13,  S7,  88,  SO,  31.     Custom,  S.     Damages.  7.      Dekd,  6,  10.     Es. 

TOVPBI^   1.         EzaCOTlOV,  2.        liUSBAVD    AKD    WlFE,  20.         LiMITATIOHS, 

Statu TB  OF,  6.  Mauciocs  Pbosbcution,  13.  Mobtoage,  3.  Mckici- 
PAL  Cobfokation,  9.  Namb.  Pabeht  akd  Cbili>,  3.  Pabtnebshif,  7, 
25.  Fatmbft,  I.  Salb,  13.  Telbgbapb,  1-3.  Uhiteh  (Etateb  CorBTS, 
1.    Will,  9,  14.     WiTVEse. 

1.  Wbni  a  contract  is  executed  in  doplicate,  both  copies  are  originab,  and 
one  Bwy  be  offered  withoat  notice  to  produce  the  other.     TVMea  y.  Bucff^  484. 

2.  A  merchant's  aecoant-book  was  offered  in  eridence  ;  it  appeared  that  the 
roemorandnm  of  sales  was  made  as  they  took  place,  on  a  little  pass-book  or 
blotter  ;  that  at  the  close  of  each  day,  or  at  most  with  a  delay  of  bat  a  day  or 
two,  these  inerooranda  were  copied  into  the  joamal  or  account- book  offered  in 
eridence  ;  it  also  appeared  that  these  pass-books  or  blotters  had  been  lost  or 
destroyed,  and  the  party  who  made  the  copies  in  the  account-book  testified  that 
they  were  conrct.  Heii^  no  error  in  admitting  such  book  of  account.  Rice  v. 
Simpton^  137. 

3.  Where  a  written  contract  is  susceptible  of  two  constmction?,  one  fair  and 
reasonable,  and  the  other  so  highly  farorable  to  the  party  preparing  the  wniing 
that  it  was  not  likely  to  be  knowingly  accepted  by  the  other  parry,  parol  tes- 
timony is  admissible  of  the  prior  negotiation^  and  the  situation  and  admissions 
of  the  parties.     Matom  r.  Rytu,  136. 

4.  A  written  contract  purporting  to  contain  the  whole  contract  cannot  be 
raried  or  amplified  by  parol  eridence.     Heil  r.  BtUer,  202. 

5.  A  return  to  a  writ  ot  replevin  that  the  goods  were  found  in  the  town  of 
H.  is  not  eridence  that  they  were  found  there.     Parker  r.  Bt/mer,  202. 

6.  A  note  of  the  ancestor  is  not  admiroible  in  a  suit  rerired  against  the  heirs 
without  proof  of  iu  execution.     Davis  v.  SmUhy  159. 

7.  In  suit  for  damages  for  personal  injury,  eridence  of  an  attempt  by  de- 
fcndaat  to  corruptly  influence  one  of  plaintiff^s  witnesses  is  admissible.  '  Cki- 
coffo  Cittf  Rnilwajf  Co.  r.  McMahon,  681. 

8.  Parol  erideoce  admissible  to  show  that  because  of  the  fraod  of  a  party  to 
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EVIDKNCE. 

an  iii»trunicnt  it  docs  not  express  the  real  a«;rccmcnt.     HojthiM  v.  llmcktyt 
Ihm,  Co.y  748. 

9.  Contract  crratcd  hj  cnilorj^cment  of  note  cannot  he  raried  bj  parol  proof. 
Martin  v.  CW^,  73. 

10.  The  law  ol'  a  bister  Mtace  h  a  question  uf  fact  to  be  proved  hj  evidoni-e. 
In  tlie  ahsc'ucr  tit*  siK*ii  cviilence  it  will  be  presumed  tlmt  the  common  law  ia  in 
force.     Mttftr  wMcCnhe^  70. 

11.  Parol  evidence  admift.sihlo  to  show  tliai  mortgagee  has  lieen  diM'harfrc<l 
or  to  explain  or  contradict  the  consideration  clause.  liaUe  t.  St.  Joseph  F.  j* 
jyf.  /lis.  Co,  37. 

12.  An  orijnnal ./?.  fa.  may  be  taken  out  of  court  and  used  in  eridenre. 
Thomas  v.  fUrLer,  811. 

13.  A  .ti>fa*  from  a  federal  court  will  be  recognised  by  the  8tatc  courts 
without  other  tluin  intrinsic  pro(»f.     Id. 

14.  Whether  a  witness  is  qualified  to  testify  as  an  expert  is  a  preliminary 
qucMion  for  the  jud^c,  wliose  deci^ion  is  conclusive,  unless  it  appears  upon  the 
cvideno*  to  have  Iwen  erroneous.     l\.rlin»  v.  ^Sdckney^  816. 

15.  A  treasurer  ot  a  mill  corporation,  whose  oi;ly  knowled^  of  the  qnnlity  of 
the  coal  Imniod  in  his  mill  is  derived  from  the  v;cckly  reports  of  his  engineer, 
is  not  qualitied  as  an  expert  to  testify  as  to  such  quality,  although  he  has 
bought  nil  the  coal  used  in  the  mill  for  several  years.     Id, 

16.  The  court  will  take  judicial  notice  of  the  county  in  which  an  incor- 
porated town  is  i>ituate<l,  and  of  tlie  fact  whether  such  county  is  under  township 
orpinization.     f^oftie  v.  Suppigtr^  681. 

17.  The  printed  journals  of  the  lejrislnture,  published  by  Icpil  authority,  are 
*  competent   evidence   of  lej^inlative    proceedings.      Amnnkeag   Nut.    Bank   v. 

Ott'Mfu,  681. 

18.  Portions  of  medical  books  cannot  be  read  as  evidence,  althongli  ^ih'Ii 
books  Ikj  shown  br  expert  testimony  to  be  standard  works.  Stilling  v.  7Vwvi 
of  Thorp,  619.     * 

19.  Non-cx|)erts  mn^^t  state  prounds  and  facts  sufficient  to  justify  the  expres- 
sion of  an  opinion.     Krrbif  v.  Kcrfnf,  484. 

20.  Persons  in  the  service  of  one  allepied  to  l)e  infirm  in  mind,  and  con« 
stantly  alwut  such  person,  and  Imvin;:  business  dealings  with  him,  are  compe- 
tent to  express  an  opinion  resptH'tin^r  his  mental  condition.     Id. 

21.  Expert  Te8Tim<»xy — Scikxtipic  Tsstimont  in  tiik  Examination 
OF  Writtkn  DocuMKNTf^,  Illustkatso  bt  the  Whittakek  Case,  jjkc., 
425,  489. 

EXErUTION.     See   Etidkvcb,   12.     Ikjckotiov,  8,  4.     I^artnersiiif,  2,  4. 

Sheriff^  Sale. 

1.  Property  levied  uiKin  by  a  constable  under  a  valid  execution  is  not  sub- 
ject to  levy  by  any  other  ottieer.     Jones  S,  ^  P.  Co.  v.  Case,  138. 

2.  A  levy  on  real  e<<tutc  imdi«*|K>sed  of  is  not  prima  facie  evidence  of  satis- 
faction.     Orrrhif  v.  //nr/,  345. 

3.  Tluit  nfi./h.  has  lieen  levied  on  land,  a  claim  interposed  dnd  dismissed 
and  the./?. /'(I.  onlcreil  to  proceed,  will  not  prevent  a  levy  on  other  realty  or 
require  the. /'•./«•  t<>  pr«K*eed  on  tlie  oripnal  levy.     Id. 

4.  To  make  a  valid  levy  the  officer  must  do  such  acts  as  that  but  for  the  pro- 
tection of  the  writ  he  would  Ik*  liable  in  trespass.     liix  v.  Si/knitter^  751. 

5.  The  sheriff  sells  only  the  title  of  defendant  and  the  real  owner  may  main- 
tain replevin  or  trover  a;;iunst  the  slierifTs  vendee.  lieichenhach  v.  A/rKeany  619. 

6.  A  pled<^e  may  be  sold  on  execution  ^n^inst  the  pawnor,  but  the  sherifTs 
vendee  takes  subject  to  the  lien  of  the  pawnee.     Id. 

7.  Exemptions  must  l>c  strictly  construed.     Pitardv,  Carey,  546. 

8.  One  who  drx*s  work  on  a  public  building  under  a  c^mtract  is  not  an 
officer  within  ii  statutory  exemption  of  the  salary  of  an  officer.     Id. 

EXECUT(>R.S  AM)   ADMINISTKATORS.     See  ATTAtiiMBirT,  2.     CoRPgR. 
Gift,  I.     Jidiciii.  Sale,  1.     Notice,  2.     Sirety,  6-8.     Will,  7,  22. 

1.  Where  an  ndmini>trntor  uses  the  funds  of  the  estate,  rendering  no  account 
thereof,  he  i<  ehnr;rejihle  withc««niM»nnd  interest,  and  the  failure  to  account  raises 
a  presumption  of  such  use.     (Vim/>'j(  Crtditors  v.  Camp* 9  AdminutratorSf  484. 
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2.  An  adnuaisttrntor  may  rightftilly  become  tiie  piirclMfcr  of  tbe  had  of 
intestate  at  a  tax  lale.    Stark  t.  /'rown,  270. 

8.  An  execntcqr  who  collects  a  lai^e  amount  of  mooej  without  hia  eo-execu- 
tor's  knowledge,  and  gives  a  mortgage  of  his  own  lands  to  secure  it,  is  not,  by 
giving  such  mortgage,  exonerated  from  liabilitj  to  his  oo-executor.  SUnu  t. 
QmickeiUmik,  138. 

4.  An  administrator  who  signs  a  nole  describing  himself  as  admiaistntar, 
becomes,  in  the  absence  of  an  express  stipulation  to  the  ooutrarj,  penouallj 
liable.     Stmdebaker  Bnm.  Mam.  Co.  t.  Mcmgamtry,  345. 

5.  Where  a  legacy  is  to  be  invested  and  not  paid  until  the  majori^  of  the 
legatee,  it  is  the  duty  of  tlie  executor  to  oompoond  the  interest  bj  investing  if 
as  received.     I^rrme  v.  Affjif,  133. 

6 .  An  executor  who  lends  sudi  fund  to  his  co-executor  on  inadequate  secnritv, 
is  liable  for  compound  inteiest,  and  tlie  fact  that  such  investment  is  staled  in 
his  account  in  the  Orphans'  Court  will  not  relieve  him.    id. 

7.  Where  an  administrator  deposits  lunds  of  the  estate  in  his  own  name  in 
bank,  he  is  liable  for  a  Ices  by  the  bank's  failure,  even  though  at  the  time  of 
the  deposit  he  informed  the  officers  that  the  moneys  were  held  in  trust.  WU^ 
Utrnt  V.  Wiiiiamt,  619. 

8.  A  power  of  sale  does  not  authorise  an  exeentrix  to  mortgage  tiie  estete. 
GUlegpie  v.  Murpkyj  7A2. 

9.  An  executrix  cannot  borrow  money  and  diaige  the  estate,  and  if  she 
renews  notes  of  the  testator  she  makes  them  her  persMial  obligations.    M. 

10.  Bnt  she  may  prove  as  creditor  for  sums  borrowed  and  used  for  the  estate, 
and  the  lenders  may  by  cross  bill  be  subrogated  to  her  righto.     U. 

11.  Where  on  an  administrator's  aoooont  credit  lor  a  payment  is  disallowed, 
he  is  liable  for  interest  on  such  sums  firom  the  date  of  payment.  Jfomt  v. 
VtmN^,  811. 

12.  That  an  executor  fails  to  reooid  a  norlgage  that  had  been  given  by  hhn 
to  the  testator,  and  also  claims  credito  which  appear  to  be  false,  are  suAcieBt 
grounds  for  requiring  him  to  give  security.     Bird  v.  Wiggua^  81 1. 

13.  Upon  an  applicatiun  to  assess  the  damages  on  a  judgment  raoovered 
against  an  admin^trator  and  his  sureties,  because  of  his  fidlnre  to  apply  to  the 
payment  of  Ute  intestate's  debts  the  proceeds  of  lands  sold  under  an  order  of 
the  Orphans'  Court,  UM,  That  as  the  adminiftrator  had  authority  to  sell 
only  die  lands  specified  in  the  order  of  the  Orphans'  Court,  his  sureties  are  not 
liable  lor  tlw  praeeeds  of  sale  of  any  other  lands,  and  that  there  can  be  no 

.  deduction  in  the  administrator's  favor  because  of  his  failure  to  eTJiaist  the  per- 
sonal estate  of  the  intestate  in  payment  of  his  debts  befbrs  ^plying  tiie  proceeds 
of  the  realty  thereto.     In  re  Givmt*t  AdrnW,  138. 

EXEMPTION.    See  Exboution,  7,  8.    Taxatiov,  18. 

EXPERT.     See  Evidence,  14,  15,  21. 

EXPRESS  COMPANY. 

A  foreign  railroad  company  doing  an  express  business  is  liable  to  a  privilege 
tax  imposed  by  a  state  apon  express  companies.  Mem^ihis  and  Little  B^k 
Railroad  Co.  v.  State,  752. 

FENCE.     See  Cbimival  Law,  32. 

FIXTURE.     See  Criminal  Law,  2S. 

\.  When  actually  or  constructively  annexed  after  the  execudon  of  a  mort- 
gage, fixtures  cannot  be  removed  without  the  consent  of  the  mortgagee.   Wi^ 

V.  trftljf,  484. 

2.  As  between  vendor  and  vendee  the  rule  for  determining  what  is  a  Hxtare, 
is  construed  strongly  against  tlM  vendor.     Pratt  v.  Wkiuier,  49. 

3.  Character  of  chattels  attaobod  to  the  freehold  depends  upon  the  sgreement 
of  the  parties.    M. 

4.  Qas  fixtures,  rabge,  tank,  filter,  window  screens,  ftc.,  held  upo«  the 
construction  of  a  contract  of  sale  to  pass  to  the  vendee  as  part  of  the  realty.  M 

5.  Character  f3f(  gas  fixtnrest  stoves  and  furnaces,  kc     Af.,  nate. 

FOREIGN  ATTACHMENT.     See  Attacbxbwt,  6. 
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FOREIGN  JUDGMENT.     See  Attachment,  10.     Husband  and  Wire,  3. 
FORFEITURE.     Soe  Insukakcb,  1-6.     Mabtbb  akd  Sekyant,  2. 

FORMER  ADJUDICATION.     See  Tax,  4. 

1.  A  tuit  brought  after  the  niamrity  of  a  note  to  recover  an  instalment  of 
interest  and  a  recovery  therein,  is  no  bar  to  a  subsequent  action  to  recover  the 
principal.     Dmlameg  r,  Bigne^  270. 

2.  One  not  a  party  to  an  action,  not  notified  of  its  teiidency^  having  no  oppor- 
tunity to  control  the  defence  or  take  a  writ  of  error,  is  not  bound  by.  the  judg- 
ment.    HaU  V.  Fmek,  S02, 

3.  The  fact  that  a  note  stipulates  that  the  principal  shall  become  due  on 
default  in  any  payment  of  interest,  will  not  in  case  of  such  default  mcrjse  tito 
interest  with  the  principal,  and  a  recovery  in  a  suit  for  the  interest  will  not 
bar  a  suit  for  interest  snbteqnently  accrued.     Wekrlg  v.  Mor/oot,  68S. 

FRAUD.  See  Attachkbvt,  12.  Cobpobatioh,  15,  17.  Debtob  akd  Cbbd- 
rroR,  1-16,  22.     Luhatio,  5.    Partkbbship,  14.     Sale,  12.. 

1 .  An  action  may  be  maintained  by  the  buyer  of  a  patent  ri|]:ht  againnt  the 
seller  for  a  false  representation  as  to  novelty,  although  by  searching  the  records 
of  the  Patent  Office  the  buyer  might  have  disooveicd  tlie  fraud.  MeKee  v. 
£ai<m,  139. 

X.  Where  the  value  of  property  depends  upon  future  contingencies  or 
developments,  no  action  will  lie  fur  an  expression  of  opinion  as  to  it»  however 
fallacious.     Gordon  v.  Butler^  752. 

3.  Semhle.  For  a  ialse  expression  of  opinion  as  to  matters  capable  of 
accurate  estimation,  or  by  a  person  having  spedal  learning  upon  the  subject, 
an  action  will  lie.    Id. 

FRAUDS,  STATUTE  OF.    See  Specific  PsBFOBJiAircB,  6.    Tblbobafv,  4. 

1.  An  agp-cement  by  the  owner  of  a  vessel  to  pay  a  lien  thereon,  for  a  debt 
incurred  by  a  former  owner,  is  not  a  promise  to  pay  the  debt  of  another  within 

•    the  statute.     Fears  v.  Siory,  271. 

2.  A  guaranty  by  a  debtor  of  the  note  of  a  third  person  given  lo  his  creditor, 
in  payment  of  his  debt,  is  not  within  the  Statute  of  Frauds.  Ea^  M,  witd  R, 
Mack,  Co,  V.  ShattHck,  202. 

3.  If,  upon  the  close  of  a  partnership,  one  partner  takes  to  hb  own  use  a 
portion  of  the  assets  whether  choses  in  artion  or  anything  else,  on  an  oral  agree- 
ment to  account  to  his  co-partners  for  a  definite  share,  the  agreement  is  nof 
within  the  statute.     Conger  v.  Cotton^  423. 

4.  Where  one  agrees  to  satiiify  liis  obligation  to  an  estate,  by  distributing  the 
sum  he  holds  among  its  creditors,  such  agreement  is  not  a  promise  to  pay  the 
debt  of  another  within  the  statute.     Decnir  v.  Ferrier,  139. 

•      5.  A  verbal  promise  in  the  alternative  to  compensate  a  party  by  will,  either 
in  Und  or  money,  is  within  the  statute.     Homard  v.  Brotvtr^  139. 

6.  Where  the  agreement  sned  on  is  within  the  sUtute,  and  it  is  fairly  to  be 
inferred  from  the  petition  that  it  is  not  in  writing,  the  defence  of  the  statute 
is  available  on  demurrer.     Id, 

7.  When  a  conveyance  in  trust  is  made  voluntarily,  and  the  only  fraud 
alleged  is  in  repudiating  the  agreement,  it  will  not  remove  the  case  from  the 
operation  of  the  statute.     McClain  v.  McQain^  81 1. 

8.  Where  the  terms  of  an  agreement  are  evidenced  by  a  writing  sufficient  to 
satisfy  the  statute,  it  will  be  binding  notwithstanding  the  fact  that  the  writing 
was  intended  onlv  as  instructions  for  a  formal  agreement  to  be  prepared  and 
signed.      W^,arton  v.  StoMieMburgh^  619. 

9.  Angust  20th  an  oral  contract  was  made  between  A.  and  B.,  by  which  A. 
was  to  enter  B.'s  service  for  one  year,  A.  to  begin  the  term  of  service  as  soon 
as  he  could.  A.  began  work  August  «7th.  JJeld^  tliat  me  contract  was 
within  the  Statute  of  Fraud «,  being  an  orsl  contract  not  to  be  performed 
within  a  year.     Suteffffe  v.  Atlantic  Milh,  546. 

GARNISHMENT.    See  Attachxbivt. 

•GIFT.     See  Guardiait  akd  Wabd,  6. 

I.  Where  stock  stood  in  a  testator's  name  on  the  books  of  the  corporation, 
the  facts  that  the  certificate  is  found  in  tlie  executor's  posscss^ioii   and  that  the 
Vol.  XXX.— 106 
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GUT. 

teaMor  g»Te  hiin  a  power  of  attornej  to  reoeiTe  and  aasipi  anj  diridoid,  ue 
BoC  coocliisiTe  eridence  of  a  gift  of  die  itock  to  the  executor.  Smkk  t.  Bm- 
mti,  199. 

1.  Tbe  making  of  a  deposit  io  a  wriagi  iMuik  in  the  name  of  anodier  widi- 
•nt  florrendering  the  iMMk  or  tiie  ooiitrol  of  the  fond,  doea  not  nuke  tlie  da- 
poritor  a  trustee  for  the  person  in  whose  name  tlie  deposit  was  made.  Nartknf 
▼.  &b,  4B0. 

a.  A  gift  fnm  a  ladj  lo  her  medical  adnser  is  ToidaMe  onlj  and  may  be 
ratiAed  bj  the  intentional  adherenoe  of  the  donor  to  it  after  Ibe  terminaiioa  of 
dbe  relation.    ifsrdM  r.  Bomfirm^,  871. 

4.  Gifts  by  persons  in  eonfideo&d  rclatioas.    iU.,  nste. 

ft.  Property  deUTered  to  an  agent  with  directions  to  ddiTer  it  to 
case  of  deaA,  bnt  to  retam  it  in  case  of  reoorefy,  is  noc  a  Taliif 
■ortit.     WaUar  ▼.  /brtf,  684. 

6.  Whether  a  hank  dieck  can  be  thesnbjset  of  a  dbnofis  otwsa  sMrtfu, 

GUARANTT.  See  Bills  amd  Noras,  11,  II.  Covtbact,  11.  ConroBATiov, 
17.    FnAiriM,  Statutb  ov,  1. 

1.  Notice  of  acceptance  of  guaranty  is  not  necessary  where  it  is  made  at  the 
request  of  tlie  creditor  or  for  a  TaluaUe  consideration,  or  is  in  form  a  bilslenl 
eontrnct.    Damt  t.  WefU,  78. 

8.  Whers  a  guaranty  dcdam  tiiat  the  guarantor  guarantees  unconditionslly 
at  aU  times  any  adTances,  Ac.,  to  a  third  persouy  notice  of  demand  of  paymem 
and  dbe  deftuilt  of  the  debtor  is  waived,  as  well  as  notice  of  the  amount  of  the 
adTaacesl    Id. 

8.  Bnt  a  fidlare  to  gire  such  notice,  if  required,  wonid  be  a  defence  only  to 
im  amoaBt  of  the  damage  actually  caueed.    Id, 

4,  Contracts  of  guaranty  are  to  be  liberally  construed.    Id. 

aHABDIAN  AND  WARD.    See  Equitt,  18.    Muvicimll  Bomdu,  4. 

1.  Where  a  guardian,  who  was  also  the  fathsrof  tlie  ward,  ncTer  made  say 
charge  for  maintenance,  his  soreties  are  not  entitled  to  allowance  tfaeiefar  in  a 
sait  on  tbe  bond.     In  r«  WaUmg,  818. 

8.  The  ward's  omimion  to  sue  the  surety  for  nine  years  after  coming  of  i^ 
wiD  not  prcTent  his  recovery.    Id. 

8.  Tlie  approTsI  of  the  pmbate  court  is  not  essential  to  the  rslidity  of  a 
Isase  by  a  guardian.     FUid  t.  Merrkk^  803. 

4.  A  lull  settlement  between  guardian  and  ward,  after  die  latter  becomes  of 
age,  acquiesced  in  for  more  than  four  years,  is  prinm  facie  binding.  ^SksaAosi  ▼. 
Sm,  346. 

9.  While  the  guardian  should  inform  the  ward  of  the  condition  of  tlie  estate, 
it  is  not  necessary  in  all  cases  that  be  should  make  a  detailed  statement  of  the 
receipts,  expenditures,  debts,  &c.    Id. 

6.  The  gift  from  a  ward  to  the  guardian  is  Toidabie,  and  die  burden  of  proof 
is  on  the  latter  to  show  that  it  was  freely  and  Toluntarily  made,  and  that  the 
donor  had  competent  and  disinterested  adyice.     Wade  t.  A/jj/cr,  688. 

7.  The  settkment  of  the  gnsrdian'e  account;  the  presence  of  tlie  wards; 
their  receipts ;  their  expression  of  approval ;  their  declarations  that  they  did 
not  regret  Ibe  srifVs ;  lapse  of  time ;  the  death  of  the  donee,  and  one  of  tlie 
donors,  do  not  affect  tlie  result.    M. 

HABEAS  CORPUS. 

1.  An  allegation  tiiat  children  sre  concesled-by  respondents  in  one  or  the 
other  of  two  counties,  ia  suilcient  to  give  the  courts  of  one  of  th6  counties 
Jurisdiction,  and  it  is  no  excuse  to  return  that  the  children  are  in  the  other 
county,  unless  it  is  also  alleged  that  they  are  beyond  respondent's  power. 
Riven  v.  MUduU,  812. 

8.  A  prisoner  under  sentence  of  a  court  martial  cannot  be  discharged  under 
habeas  corpus  if  the  court  martial  had  jurisdiction,  and  the  sentence  was  tine 
which  it  had  power  to  prononn'%.     Ex  parte  Mamm,  818. 

CaOHWAT.    See  Cokbtitutiokal  Law,  23,  84.    Muvicifal  Cobpobatiov,  7. 

KUISANOB.       SHEHIFr,  S. 
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nt>MESTEAn. 

Lk-ii  oil  a  crop  liy  a  fartor  t'uriii^liiii;;  supplies  is  suficrior  to  the  Iiomesteatl 
riglit  of  the  dcbtui'd  wife.      '.'"<>i-  v.  IliiOirtH^  812. 

llUSn.VNl)  AM)  WIFE.    Sto  A(  kxowlkdomkxt,  4.     Attorney,  3.    Crixi- 
KM.  Law.  7,  8,  13.     Limit.vi  ionh,  Statlie  or,  10. 

I.  J/'irriV/y/',  I)it'orre  and  Alitttontf, 

1.  A  htatuto  prohiliitiiis^  rlii'  ;:iiilty  pnrty  from  marrying  after  (UTon*e  haa 
no  cxtrn-tcrritoriiil  vttvvx,  and  tlio  marria^re  of  sticii  party  in  another  siatc  is 
%'uliil  rhou«rh  ninik'  there  to  evade  the  prohibitory  law.  Fun  I'oorhig  v.  limu- 
naliy  9,  ami  mtte, 

2.  So  mach  of  a  dc<*rcc  in  divorce  apiinst  a  penion  Dot  re^idin^r  within  the 
jiiris<ih-tlon  of  the  court  n^  provides  that  such  person  shall  not  marry  again 
is  invalid.      (Jtn-ntr  v.  Garner^  346. 

3.  The  courts.  i»f  a  state  in  uhiih  a  marriage  valid  hy  it<i  laws  \%  contracted 
between  siihjects  of  forei^^n  .-Ijihn  ujll  give  elfect  to  a  sulHtCfpient  de<*ree  of  the 
court  of  the  foreign  ^tate  of  whirh  the  hustband  was  a  ftubjcet,  annulling  tho 
mariingc  on  the  gronnd  that  it  had  l)een  contracted  without  tlic  consent  of  the 
MjviMoiirn  of  mh-Ii  foreign  state,  it  appearing  that  at  the  time  of  tlie  decree  of 
nullity  both  parties  had  returned  to  such  foreif:n  state  and  were  witliin  the 
juris<lictiou  of  tlie  court  pronouncing  the  decree.  Uitth  v.  Ehman^  589, 
cmdnnte. 

4.  A  decree  of  divorce  may  be  re-openetl  during  tl)C  term  at  which  it  was 
entered,  but  will  not  be  re-opiMied  at  the  nM|uest  of  a  respondent  who  has  been 
guilty  of  delay  or  false  pleading.     Mumford  v.  MumfonK  208. 

5.  Divoreed  wife  can  maintain  action  against  former  huslmnd  for  serricefl 
performed  l»eforc  their  marriage.      Carlton  v.  Carlton,  74. 

6.  A  decree  vesting  in  tlie  wife  specific  personal  property  of  the  hnshand  as 
alimony  is  vnli<l,  at  least  when  made  in  pursuantre  of  an  agreement  of  the 
parties.      Cmm  v.  Mfton^tf,  346. 

7.  Sueh  de<  ree  e^iiiuot  l»e  a\oiiled  in  a  collateral  action.     Id. 

8.  Ct»urts  of  ehiinci'ry  may  decree  ad  interim  alimony,  and  enforce  it  by  all 
the  menu**  by  which  courts  usually  compel  oliedience,  and  if  tliere  be  cross  com- 
plaints they  may  dismiss  his  for  disol>edienee  to  such  decree,  and  allow  the 
other  to  l>c  pro'^eeuted.     Cantrel  v.  Coxteel^  752. 

9.  An  appeal  from  an  order  for  ad  interim  alimony  may  be  taken  iirnne- 
diatelv.     Id, 

10.  Alimony  sliouhl  not  lie  declared  a  lien  on  the  husband*8  lands.     Id, 

II.  Curt fs If  atid  Dower, 

11.  Tlie  burden  of  proof  is  upon  tlie  heirs  who  allege  nn  ante-nnptial  agree- 
ment debarring  the  husband  from  a  share  of  his  wife's  estate  to  show  such 
airiieniciit  and  that  it  was  in  force  at  the  wife's  death.  Ijruvfn  v.  \\'akefi«ld^ 
682. 

12.  The  presumption  a*  to  the  continued  existence  of  Mieh  agreement  from 
the  f:u't  tiiat  it  once  existed  is  overcome  by  the  fact  that  it  is  not  found  aiiiong 
her  papers.     Id, 

13.  A  married  woman  may  surrender  an  ante-nuptial  agreement  to  her  hus- 
band to  'le  cancelled.     Id, 

III.  StiMirati  K*t(ttf,     See  infra,  21-23. 

14.  A  sum  of  money  was  paid  to  a  husband  and  wife,  and  in  consideration 
thiTcof  they  eovenunted  to  support  and  maintain  one  X.  during  her  life.  Held, 
that  the  wife's  interest  in  the  sum  so  paid  is  lier  separate  estate,  and  that  she 
w.H  lial.li*  uiw)U  the  covenant  as  well  as  her  husband.  Houghton  v.  MUhvm, 
619. 

15.  Where,  by  the  terms  of  a  jointure,  the  husband  was  to  account  to  the 
wife  for  the  income  of  her  separate  estate,  but  failed  to  do  so,  his  representative, 
after  his  decease,  is  liable  to  account  ilierefor  with  interest  calculated  with 
yearly  rc^ts.     Middamjh  v.  Tn'imner,  74. 

ir..  Willow  may  reclaim  from  lier  husband's  estate  her  separate  money 
hmned  to  him  and  applie<l  to  the  payment  of  a  mortgage  on  lands  owned  bj 
them  as  husband  and  wife.     Oreiner  v.  Greiner,  812. 
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iV.   Contracts,  Conveyances,  ^.     See  an/e,  13,  14,  16. 

17.  Wife  may  roortga;;e  her  land  to  secure  the  debt  of  her  hoalMUid  or  of  to; 
other  person.     Merchant  t.  2%amp9on,  74. 

I H.  A  warrant  of  attorney  by  the  wife  to  confess  judgment  is  valid  if  the 
contract  to  enforce  wliich  it  is  given  is  one  wliich  she  is  legally  capable  of 
making.     Heywood  v.  Skreve,  683. 

19.  If  a  husband  uses  the  money  of  his  wife,  and  theroby  acquires  title  to 
property,  bona  juU  purdiascrs  from  him  will  be  protected.  Gormm  t.  Hoorf, 
346. 

20.  Parol  evidence  is  admissible  to  identify  the  debt  of  a  husband  for  which 
a  mortgage  was  given  by  the  wife.     Hall  v.  Tay,  346. 

21.  A  married  woman  is  not  personally  Itubic  on  her  contract  though  pos- 
sessing a  separate  estate,  and  a  suit  is  not  maintainable  thereon  against  her 
peraoual  representatives.     I/uru  v.  Smith,  159. 

22.  Her  separate  estate  ceases  to  be  such  upon  her  death,  and  her  general 
creditors  arc  entitled  to  share  in  its  distribution.     Id. 

23.  A  suit  to  charge  such  estate  may  be  revived  against  her  heirs.     Id, 

24.  Liability  of  married  woman  on  contracts.     Id,,  note. 

25.  An  insane  husband  of  full  age  is  under  the  control  of  his  wife,  and  it  is 
not  trespass  for  her  to  enter  his  father's  house  and  remove  him.  Rubbaon  v. 
Frptt,  682. 

26.  Action  for  slander  of  wife  roust  be  brought  by  husband  and  wife  jointly, 
and  the  claim  for  damages  must  be  joint.     Newcomer  v.  Kean,  464. 

27.  Where  a  sale  from  husband  to  wife  is  attacked  the  burden  is  on  the 
wife,  or  on  a  purchaser  fh>m  her  with  notice  to  show  bona  Jtdes  and  considera- 
tion, and  a  mere  recital  of  a  valuable  consideration  in  the  bill  of  sale  will  not 
support  a  verdict  in  her  favor.     Horton  v.  Deujey,  203. 

ICE.     See  Waters  akd  Wateeooubses,  1,  2,  4. 

INCUMBRANCE.    See  Mortoaoe. 

INDICTMENT.    See  Criminal  Law,  19,  22.    Libel,  2. 

INFANT.     See  Equitt,  12,  13.   Guardian  ahd  Ward.   Municipal  Bonds,  4. 
Parent  and  Child. 

1.  May,  during  minority,  rescind  sale  of  his  goods  upon  tender  of  the  con- 
sideration received,  and  may  bring  trover  therefor,  and  such  tender  and 
the  demand  for  the  goods  may  be  made  by  an  agent  appointed  by  the  infant. 
TowU  V.  Dresser,  485. 

2.  No  action  lies  to  recover  a  minor's  wages  earned  in  violation  of  a  statute 
prohibiting  tlie  employment  of  minors  in  certain  cases.  iJirLett  v.  Chatterton, 
136. 

INJUNCTION.     See  Action,  2.    CoNSTrrcTioNAL  Law,  S,  4,  23.      Equity. 
6,  8.     Trademark,  4,  6. 

1 .  Will  not  be  granted  to  restrain  the  use  of  land  by  an  unlawful  occupant 
simply  because  such  use,  although  not  forbidden  by  law,  is  allegcil  by  com- 
plainant to  be  immoral  and  misc*liicvons  and  CAlc'uIated  to  injure  his  reputation 
in  the  community.     BodweU  v.  Crawford,  139. 

2.  A  mortgagor  who  mortgaii^s  an  omhamisscd  title  or  wliose  title  becomes 
clouded,  is  nut  entitled  to  an  injunction  amidst  foreclosure  proceedings  because 
the  property  will  not  bring  full  value.  Am.  Dock  and  Lnp.  Co.  v.  Truattet  of 
Public  Schools,  620. 

3.  A  court  of  equity  will  not  enjoin  a  sale  of  lands  under  an  execution 
against  one  person  merely  because  the  title  to  the  land  is  claimed  by  another, 
unless  tlie  case  is  one  of  fraud  or  irreparable  injury.     Id. 

4.  Alle^ration  that  judgment-creditor  of  complainant's  grantor  has  Mized  and 
is  alKiiit  to  sell  comploinant^s  lands  is  no  ground  for  an  injunction.  Shddon  v. 
Stokes,  74. 

INSANITY.    See  Lunatic. 

INSOLVENCY.     See  Corporattoh,  26,  27. 

Where  a  note  is  allowed  again>t  the  estate  of  an  insolvent  surety,  and  after- 
wards a  dividend  is  paid  en  it  by  the  estate  of  the  insolvent  principal,  the 
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owner  oi  the  note  is  entitled  to  a  dividend  from  the  esUte  of  the  surety  only  on 
the  bftlaDcc,  and  not  on  tlie  amount  first  allowed.     LoweU  ▼.  freacA,  683. 

INSURANCE. 
I.  Marim.    See  Admiralty,  6. 

U.  Life. 

I.  Equity  will  not  relieve  a^rainst  forfeiture  for  non-payment  of  premium, 
even  though  such  non-payment  ^ic  caused  by  the  deranp'nicnt  of  tlie  mind  of 
the  insured  through  ilhiess,  and  tlie  ipioranec  of  the  Iteneticiary  of  the  existence 
of  the  policy.     Khin  v.  AVir  York  Lij^  In*.  fJo.y  74. 

S.  The  courts  will  not  relieve  a^cainst  a  forfeiture  for  non-payment  of  premiums 
which  is  stiptdated  for  in  the  policy  or  in  the  premium  n(»te.  TfujmfuMn  v. 
Knickerbocker  Life  Ins.  Co.y  271. 

3.  Neither  a  usa^  of  the  company  to  give  notice,  nor  a  usnge  to  give  days 
of  p'ace,  will  avail  as  a  defence  m  case  of  non-payment  for  wai;.  of  such 
notice.     Id. 

4.  Even  if  there  is  ground  for  relief  apiinst  the  forfeiture,  such  reiief  will  not 
be  granted  unless  there  had  been  ahubscqucnt  tender  of  the  premiums  due.    Id. 

5.  The  poli<-y  cannot  be  contradicted  by  proof  of  a  cotoinporancons  parol 
agreement.     Id. 

6.  Where  one  travels  beyond  the  limits  assigned  by  the  policy  and  tlies,  a 
permit  sub:ie<|uent1y  given  by  a  l(x>al  agent  in  ignorance  of  the  death,  is  not  a 
waiver  of  the  fori'eilure.     Bennecke  v.  Conn.  Mut.  Ins.  Co.,  420. 

7.  If  the  ordinary  habits  of  the  insured  were  temperate,  tlic  fact  that  he  had 
been  attacked  I»y  delirium  tremens  from  an  exceptional  over  indulgence,  will 
not  render  untrue  nu  answer  in  his  application  to  the  effect  that  he  was,  and 
had  alwavs  been,  of  temperate  liabits.  Knickerbocker  Life  Inn,  Co.  v.  Foley, 
620. 

8.  A  stipulation  tliat  if  a  policy  should  become  void  for  any  cause  it  should 
not  lie  revived  by  the  issue  of  a  renewal  receipt,  may  be  waived  by  an  agent, 
and  the  insurer,  after  receiving  the  premium  and  issuing  the  renewii  receipt,  is 
estopped  to  deny  the  contract.     Shafer  v.  Phoenix  Im,  Co.,  140. 

9.  If  a  policy  insures  the  life  of  A.  for  the  use  of  B.,  A.  cannot  maintain  an 
action  against  the  insurer  for  the  premiums  paid,  although  the  policy  never 
took  etlect  by  ren.-^on  of  fraud  by  the  insurer's  agents.  Trabandt  v.  Conn.  Mut. 
Lt/'e  Ins.  Co.,  347. 

10.  Where  a  policy  in  tlie  name  of  a  wife  on  the  life  of  her  husband  is  paya- 
ble to  the  wife  if  she  survive  her  husband,  and  if  she  does  nc»t,  then  to  her 
children,  the  chihlren  are  in  the  latter  event  the  sole  beneficiaries,  and  an 
adopted  child  may  take  where  the  circumstances  show  such  an  intent.  Alartim 
v.  ^Ktna  Life  Ins.  Co.,  485. 

II.  An  assignment  of  a  ixilicy  for  moneys  advanced  by  the  assignee,  is  valid 
only  to  the  extent  of  such  iidvanc<'s,  ami  the  assignee  must  account  to  the  rep- 
rocntativcs  of  the  us^lgiior  for  the  Imhiu'-c,      Wnntork  v.  />«»•/«,  346. 

12.  Where  a  ccrtiticate  of  mcnilH'i*.lip  in  a  niutnul  cc»n»pany  provulcfl  for  an 
a^si'ssment  on  the  mcnilKTS,  and  )<nym<>nt  of  the  sum  collected  within  a  i-ci  rain 
time  after  notice  of  deatli,  a  dcchirntinn  eontniiiiiig  no  allegation  of  a  nc;.U'ct  to 
make  the  assessment  and  assigning  no  breach  except  of  a  pronnsi'  to  pay  is 
fatally  defective,  and  such  defect  i>  not  cured  by  a  verdict.  Curtis  v.  Mut, 
litv.  Lift  Ins.  Ci».,  203. 

13.  A  coriN)ratiou  for  the  mutual  protection  and  relief  of  its  members,  and 
for  the  jmvuMMii  of  siipulate<l  sum*  to  the  families  of  deceased  mendtcrs,  belongs 
to  the  chiss  of  corporations  formed  for  purposes  other  tliau  for  protit.  Ohio 
v.  Standard  Life  Ass<>ciittion,  620. 

14.  A  ceriiti«"ate  of  niendiership  In  such  a  corporation  by  which  the  corpora- 
tion in  consideration  of  the  payment  by  a  mcml>er  of  a  membership  fee,  annual 
dues  and  a  pn>  rata  a*sc>snient  with  his  fcUow  memlK^rs  to  pay  a  sum  of  money 
to  ilie  family  of  a  dc<"c:i>cd  memlicr,  stipulates  to  pay  at  his  death  to  his  family 
a  Mim  of  money,  graduated  by  the  number  of  memlH'rs  in  his  class,  is  a  contract 
of  life  insurance.      /(/. 

15.  Such  a  contract  to  pay  in  case  of  a  member's  death  '*  to  himself  oi 
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assigDeea,"  "to  hit  estate,"  "  to  his  czecatora  or  administrators,**  or  to  aoj 
person,  whether  a  relation  or  not,  who  is  not  of  his  familj  or  heirs,  is  against 
public  policy,  and  Toid.     Ohio  t.  Siamdard  L^'t  iUsoctolMMi,  620. 

UI.  /tr<. 

16.  A  verbal  agreement  to  insure  is  Undiqg.  BaSU  ▼.  St>  Jotepk  t\  4"  M, 
Ins.  Co,,  87,  and  note, 

17.  The  only  element  of  a  valid  contract  wanting  in  such  an  agreement  was 
the  nature  of  the  risk.  Held,  Thf*t  this  might  be  inferred  from  the  business 
of  the  insurance  company  and  the  snbject-matter  of  the  insurance.     Id. 

18.  Specific  performance  of  such  an  agreement  may  be  enforced  after  loss,  by 
decreeing  payment  of  the  money.     Id, 

19.  l^e  violation  of  conditions  which  would  have  been  contained  in  the 
policy  if  issued,  is  no  defence  to  rach  agreement.     Id, 

20.  Verbal  assent  of  agent  to  additional  insurance  sufficient,  though  the  policy 
stipulates  for  endorsement  of  written  consent.     Id, 

21.  Company  refusing  to  pay  on  other  grounds  cannot  defend  on  ground  of 
delay  in  furnishing  proofs.     Id, 

22.  Insured  may  sue  in  his  own  name  although  the  loss  was  payable  to  a 
third  person,  if  such  third  person  consents  to  the  suit.  CoateM  v.  Pmna.  fin 
Ins,  6V,  747. 

23.  Where  after  the  making  of  a  contract  of  sale  of  a  house,  but  before  com- 
pletion of  the  purchase,  the  Ikmisc  is  damaged  by  fire  and  the  vendor  receives 
the  insurance  money,  the  vendee  is  neither  entitled  to  the  insurance  money  nor 
to  reinstatement  of  the  premises.     Ritifner  v.  Pteaton,  89,  and  note, 

24.  Furniture  in  afire  policy  was  described  as  **  11  contained  in  house  No. 
— ,  McMillen  street.'*  The  insured,  without  the  insurer *s  knowledge,  removed 
the  furniture  to  a  house  in  another  street,  where  they  were  consumed.  Heid, 
that  the  insured  could  recover  on  the  policy.  LyonM  v.  f^ovidence  Waskingtom 
Hre  Co,,  199. 

25.  A  condition  in  a  policy  that  any  one  insuring  in  the  company  must  give 
notice  of  other  insurance,  is  not  restricted  to  other  insurance  effected  prior  to 
the  execution  of  the  policy.      Warwick  v.  Manmnmih  Co,  Fire  Ins,  Co,,  663. 

26.  Where  there  are  two  policies,  each  containing  a  condition  rendering  the 
policy  Toid  in  case  of  other  insurance,  the  second  policy  does  not  invalidate  the 
first.     Jersey  City  Ins,  Co,  v.  Nichol,  620. 

27.  The  second  policy  being  void,  there  is  no  fraud  in  Ate  statement  in  a 
proof  of  loss  under  the  first,  that  there  is  no  other  insurance.    Id, 

INTEREST.     See  Bills  akd  Notbs,  5.    Cohstitftional  Law,  2.    Covtkact, 

5.      CORPORATIOir,   10.      EXEOCTOK,    1,  5,  6,   11.      FORMBB  AlMUDlCATIOir, 
1,8.      HUSBAHO  AMD  WCTB,   IS.      NaTIOKAL  BaHK,  2.      TbUST,  1.       UsCBT. 

INTERPLEADER.     See  Will,  7. 

INTOXICATING  LIQUORS.     See  Cohstitutiowal  Law,  8,  16. 

A  statute  providing  that  **  evidence  of  the  sale  or  keeping  of  intoxicating 
liquors  for  sale  in  any  building,  place  or  tenement,  shall  he  prima  facie  evi- 
dence that  the  sale  or  keeping  m  illegal,"  is  not  unconstitutional.  State  y. 
Higgins,  140. 

INTOXICATION.    See  CihifiVAL  Law,  81. 

JOINTURE.    See  Husbavp  akd  Wifb,  15. 

JUDGMENT.     See  Cokflict  ov  Laws,  2.    Squitt,  1.    Fokmeb  Ai>jrDiCA- 

TION,  2.      HUSBAVD   AVD    WiFE,   18.      MuHICIPAL   COBPOBATIOV,    2.      POS- 

BESSiuir,  2.    Pbacticb,  2.     Sbt-off,  1. 

1 .  Is  beyond  the  control  of  the  court  after  the  term  at  which  it  was  rendered 
except  as  to  certain  mistakes  of  fact  formerly  remedied  by  writ  of  error  coram 
vobis  but  now  remedied  by  motion.     Bronson  t.  Schuttenj  347. 

2.  Neither  the  state  statutes  nor  the  practice  of  the  state  courts  can  control 
f       the  United  States  courts  in  this  respect.     M. 
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3.  Ncgli^nce  and  laclies  of  the  partj  in  diicoTering  the  mistake  will  bar 
his  ri|dit  to  relief.     Bronton  v.  Sdnattn^  347. 

4.  Jodginent  for  coftts  cannot,  at  a  submoqaeBt  tenn,  be  modified  ao  as  to  be 
enforced  against  the  equitable  instead  of  tlie  legal  plaintiff.  Boland  x,  Bm- 
son,  621. 

5.  A  judgment  of  revival  docs  not  ralidate  or  otherwise  alter  the  nature  or 
effect  of  the  wiginal  judgment.     WeiHer  ▼.  Biankt,  547. 

6.  The  fact  that  a  plaintiff  has  appealed  from  a  judgment  in  his  fkror,  does 
not  prevent  him  from  suing  for  its  revival ;  and  such  proceeding  will  not  pre- 
judice bis  rightt  on  appeal.    LL 

7.  Judgments  for  money  are  prescribed  hy  ten  years  from  the  date  of  their 
rendition  :  and  the  prescription  runs  from  the  date  of  the  sigiung  of  the  judg- 
ment by  the  inferior  court,  and  not  from  that  of  its  eonflrmation  by  the  appel- 
late tribunal.    M. 

8.  The  pendency  of  an  appeal  by  either  party,  even  suspepsive,  does  not 
stay  the  course  of  prescription  against  a  judgment.     Id. 

9.  The  owner  of  a  city  lot  is  not  bound  by  a  judgment  in  a  mandamus  pr^ 
oeeding  to  compel  councils  to  levy  an  assessment  thereon,  to  which  proceeding 
he  was  not  a  party.     Rork  v.  Umitk,'  611. 

JUDICIAL  SALE.    See  Mobtoaob,  5.    Sbbbiff's  Salb.    Will,  IS. 

1.  The  doctrine  of  caveat  emptor  applies  to  an  administrator's  or  executor's 
sale.    Jonte  v.  Wamock.  272. 

2.  A  covenant  of  warranty  ennres  to  the  benefit  of  a  purchaser  at  a  judicial 
sale.     WilliamM  v.  Berg,  753. 

JURISDICTION.    See  Couxts.    Equitt,  2,  5,  11.    HutBAMD  avd  Wirs,  S. 

JUROR  AND  JURT.    See  Cbimiwal  Law,  9,  10.    Tbedict,  1,  1. 

1.  Misoondnct  of  jury  may  be  shown  in  a  civil  case  by  affidavits  of  jurors, 
and  if  they  refuse  to  give  affidavits,  they  may  be  called  and  examined  by  tiie 
trial  judge.     WHtmorr.  v.  Ball,  741,  and  note. 

1.  For  a  refusal  ot  the  trial  judge  so  to  do,  the  appellate  court  will  order  a 
new  trial.    Id. 

8.  Where  o«m  respondent  peremptorily  chaSlengcs  a  jnror,  and  the  other 
desires  him  to  sit,  it  is  proper  for  tlie  court  to  excuse  him.  State  v.  Meakm-^ 
683. 

4.  An  opinion  to  disqualify  a  juior  must  be  more  than  a  transitory  inclination 
of  the  mind.  It  must  be  an  abiding  bias  fs  to  the  guilt  or  innocence  of  the 
accused  upon  the  evidence  substantially  as  expected  to  be  presented  on  the 
trial.    Id. 

JUSTICE  OF  THE  PEACE.    See  Coktbmpt,  1. 

LACHES.    See  OuAaoiAK  awd  Ward,  2.    Judombht,  3. 

ANDLORD  AND  TENANT.     See  Watbbs  avd  Watescodbsbs,  9. 

1 .  A  Catholic  priest,  removable  at  the  will  of  the  bishop,  is  not  a  tcnsnt  of  the 
parsonage,  and  is  not  entitled  to  the  statutory  notice  to  quit.  Chatard  v. 
O^Donoran,  461,  and  note. 

2.  A  Icswe  is  not  released  by  the  fact  that  a  prior  tenant  whose  term  has 
expired  holds  over  without  right,     field  v.  Herrick^  203. 

3.  Where  a  lessee  for  years,  who  has  covenai^ted  to  pay  taxes,  leases  to 
another  for  the  whole  of  his  unexpired  terra  by  a  lease  which  covenants  to  pay 
an  increased  rent,  and  the  taxes  with  stipulations  for  entry  for  breach  of  cove- 
nant, this  is  a  sub- lease  and  not  an  assignment,  and  the  sub-lessee  is  not  liable 
to  the  original  lessor  upon  the  covenant  to  pay  taxes  in  the  original  lease. 
Dvmlap  V.  Builard,  347. 

4.  A  reletting  of  the  premises  to  the  tenant  after  recovering  a  judgment  of 
possession  against  him,  is  a  satisfaction  of  the  judgment.     Barney  v.  Cain,  347. 

5.  The  lien  of  a  landlord  will  not  be  defeated  by  the  conversion  of  the  pro- 
perty of  a  tenant  into  money  by  a  receiver  under  an  order  of  court,  but  will 
attach  to  the  proceeds  in  the  receiver's  hands.     GHhert  v.  Greenbaimf  547. 

6.  Where  a  landlord  takes  possession  of  and  gins  and  bales  a  crop  which 
has  been  mortgaged  and  then  abandoned  by  die  tenant,  he  may,  as  against  the 
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MM^^gM,  ratals  Mt  of  iM  proQMdf  tlM  expente  of  pNptriof  tiiecrar  te 
■i«rkei  as  w«U  M  iM  Mm.    IVy  t. /br<  759. 

I.ABCBNT.    See  CiumiAi.  Law,  9. 

LKARli     8ceOvABi>iA«Ain>WAKB,a.    Lavdukbb  ijn  TBVijrr.    8AU»l,a. 

flmnVlC  PSBVOKMAVOBy  5,  6. 

LBOACT.    See  Exboutob,  9.    Tax,  9.    Will,  1,  4,  7,  10,  11. 

^     Is  Ml  to  be  coniidered  *  chai^  apoo  reel  eetete  VBleee  the  istentiaB  le 
dMurge  U  it  ezpreeelj  decUred  or  ftiiij  iafenUe  froiB  the  will.     Owmt  t. 
CTttjjiw,  MS. 
LDIBL.    See  AnoBinT,  7. 

I.  A  pablicetioa  it  UbelkNie  if,  withoot  chergiog  en  indictable  ofcnce,  ii 
hSMj  and  oialicioiiily  Impotea  conduct  tendiag  to  li^jare  repvtaiioB,  to  caaie 
eocial  degradation,  or  to  ezdte  public  distrust,  toul— pt  or  intred.  St^e  t. 
Sf^mr,  140. 

I.  An  indictment  fcr  libel  is  good  if  it  cfaavges  the  pnblicatlon  of  BMiter  not 
BbeHons  ptr  se,  but  charges  sacb  publication  with  proper  indncements  and 
innneadoes  to  set  forth  and  explain  the  ddamatoiy  statenMnts  of  the  pnblica- 
tlon.   id. 

9.  Whether  words  declared  npon  are  UbeUous,  is  a  qnettioB  for  die  jmy  and 
Ml  for  the  conrt.    BmMtUy  t.  Rmi^  4M.  « 

4.  An  attomejr  is  liable  for  a  defomatofj  statement  contained  in  a  declara- 
tion in  an  action  where  sncb  statement  was  not  pertinent  or  material.    Me- 
,  LmgUm  t.  0>wU$,  S7f 

UCBHSS.    See   CovvriTUTiovAL  Law,    6.    IfmnoiFAL  CosronAnow,  14. 
PkAABiva,  1.    TEsarAsa,!.  \ 

UXN.    See  Bailmbvt,  3.    Bahk,  S.    HvmAn  amd  Wnm,  10.    Mjcchaxic's 
Lnv.    SropTAon  i«  Tkahsitv.    Vwdob  An>  Ynimx,  1-5,  8. 

UFS  TSNAirr. 

1.  Is  entitled  to  diridends  on  stocks,  even  if  the/  are  eztraordinarar  larisf , 
if  thej  are  intended  bj  the  corporation  as  a  distribution  of  income.  AiUem  r. 
GfUi'tufUf  381. 

2.  RespectiTe  rights  of  life-tenant  and  remainderman  in  stock.    M,  mate, 

UHITATIONS,  STATUTE  OF.     See    Cokstitctiowal   Law,  1.    UniTsn 
Statbs  Cointn,  8.    TnwDOB  afd  YnnDEs,  4. 

1.  A  promise  to  pay  **  as  soon  as  possible  "  a  debt  afanady  baired  by  the 
Btamte,  will  reraoTc  the  bar.    iVorfon  t.  Shepard^  804. 

a.  The  mere  addition  of  a  seal  to  a  promissory  note  will  not  preTcnt  it  from 
being  barred  by  the  statute  unlem  the  fact  of  its  being  a  sealed  instrument  u 
recited  iu  the  body  of  the  note.     Ohajn6eri  t.  KmgAmrjf^  848 ;  Skrim  t. 
'   Lana^  480. 

3.  A  note  and  mortgage  barred  by  the  statute  may  be  revived  br  an  ad- 
mission of  indebtedness  by  the  mortgagors,  and  tlie  priority  of  the  Ken  will 
be  prescrred  as  against  liens  taken  before  the  mortgaf^e  became  barred,  and 
not  foreclosed  until  it  is  revived.     Kerdt  v.  Ihrttfjieid^  548. 

4.  Payment  by  a  principal  debtor  which  will  take  a  case  out  of  the  statute 
as  to  him,  will  have  the  same  effect  ms  to  his  surety  who  is  present.  GUek  v. 
Critt,  140. 

5.  A  clear  and  unequivocal  admission  of  a  debt  will  take  it  out  of  the  opera- 
tion of  the  statute,  without  an  ezprem  promise,  but  the  admiaslon  must  be  so 
distinct  as  to  remove  hesitatiuo  a#  totfae  debtor's  meaning,  ihhncr  v.  (rtttes- 
pU,  681. 

6.  In  action  against  one  of  two  joint  makers  of  a  note  evidence  is  admissible 
\  of  part  payssent  by  co-maker,  since  deceased,  and  of  admissions  of  the  maker 

sued.    BMiyooa  r.  Bu/sr,  79. 

7.  Where  collateral  is  given  for  several  notes  the  proceeds  of  snch  eoUatersl 
should,  in  the  absence  of  any  special  direction,  be  applied  as  a  partial  pay- 
ment on  each  note,  and  thus  prevent  the  running  of  the  statnte  as  to  aU.  Toy 
lor  V.  /bsesr,  818. 
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8.  Bi>«^ins  Co  run  in  f'livor  of  a  frnudulcnt  ronrcvnnce  from  the  time  the 
creditor  had  a  ri^rht  of  action  to  test  its  validity.     Hiumiey  v.  QuiUfrij  753. 

9.  Adverse  po^wessiou  hy  fraudulent  grnntccfl  will  avail,  nlth(«ugh  BPch 
crantecB  were  mcinlK^rs  of  the  jrrantor'ii  family.     Id. 

iO.  Occapation  I>y  huslmnd  and  wife,  where  the  legal  title  is  in  the  wife, 
enares  to  her  benefit.     Id. 

11.  CommenreH  to  ran  njriiinst  coupon  attached  to  maniripal  bond  from  ma- 
turity of  the  coupon.     TwoH  of  Koslikonong  v.  Burton,  54t$. 

LIS  PENDENS. 

1.  Tlie  doctrine  of  lis  pendens  cannot  be  extended  to  support  a  bill  afrainnt 
third  persons  for  the  value  of  wood  cut  during  proceedings  involving  the  title 
to  the  land.     Gardner  v.  Ppckham^  264. 

2.  A  purchaser  of  land  is  charged  witii  notice  of  an  action  aflTeeting  the  same 
from  the  time  the  {H'tition  is  Hied,  althouirh  the  action  was  not  properly 
Indexed,  and  the  notice  was  not  served  until  af^r  the  purchase.  Haverly  v. 
Alcottt  813. 

LOAN.     See  Corpoeation,  10, 

LOi'AL  ACTION.     See  Action,  3,  5. 

LUNATIC.     See  HrSBAWD  ahd  Wife,  5. 

1.  Not  liable  upon  his  accommo<lation  endorsement  of  a  promissory' note  even 
to  a  bona  fide  pnnthascr  of  the  note  without  notice.  WirelnMch  y.  First  National 
Bank  of  Eaaton,  29. 

2.  Extent  of  liability  upon  contracts.     Id,,  notp. 

3.  Will  be  iwund  by  reasonable  contract  made  in  the  ordinarycourse  of  busi- 
ness with  parties  i;;norant  of  the  lunacy,  and  who  cannot  be  placed  in  statu  quo. 
AfJH>tt  v.  Creai,  548. 

4.  Wlicre  a  grantor  in  a  deed  labors  under  an  insane  delusion  as  to  a  par- 
ticniar  person,  and  the  dee<]  is  an  act  referable  to  that  state  of  Viind,  the  deed 
is  void,  and  in  such  case  the  rule  that  the  grontor  must  Ik?  proved  to  be  insane 
or  under  undue  influence  at  the  very  time  ttie  deed  was  executed,  is  inappli- 
cable.    Jones  V.  Jones,  666,  and  note. 

5.  It  is  suflicient  to  invalidate  a  deed  executed  for  an  inadequate  considera- 
tion by  a  person  of  wcnk  intellect,  to  show  that  the  grantee  held  a  situation  of 
contid(*nce  witii  rosi)e<*t  to  him,  and  in  such  case  the  burden  of  proof  to  show 
consideration  is  on  the  grantee.     Id. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  false  imprisonment  proof  of  the  circnmstances  of  plaintifTs 
family,  and  of  the  filthy  condition  of  the  jail  used  fi>r  the  imprisonment,  is 
admissible  uiwn  the  question  of  mental  anguish,  &c.     Fenelon  v.  Butts,  141. 

2.  In  such  action  statements  of  the  altomey  of  defendant  in  reference  to  a 
hceond  imprisonment  of  plaintiff  then  threatened,  are  admissible  if  sueli  nrtomey 
w.os  then  acting  for  defendant  or  was  a  co-conspirator  with  him,  or  made  the 
statements  in  his  presence  and  with  his  assent.     Id. 

3.  rr<K)f  of  defendant's  goo«l  faith  is  not  admissible  to  mitigate  compensatory 
damaire^,  including;  those  allowed  for  injury  to  the  feelings.     Id. 

4.  If  a  mortgage  creditor  contract  with  his  debtor  not  to  enforce  lii«!  mortffoge 
witliin  a  given  time  but  snl>se<iucntly  df>cs  so,  the  latter  has  a  right  to  sne  for 
the  actual  injury  without  alleging  malice  or  want  of  prt>bahlc  cause.  Jw^hter  v. 
Boehm,  272. 

5.  In  case  of  malice  or  want  of  probable  cause  punitive  damages  may  be 
added.     Id. 

6.  In  an  action  for  the  wrongful  seizure  of  a  tradesman's  stock,  profits  which 
he  was  making  may  be  considered  by  the  jury  in  estimating  the  magnitude  of 
the  injury.     Id, 

7.  If  the  defendant  has  acted  in  bad  faith,  or  l)ecn  stubbornly  litigious, 
counsel  fees  may  Iwj  proved  nnd  allowed  as  part  of  the  damages.     Id,. 

8.  In  an  action  for  maliciously  attaching  plaintifTs  goods  if  there  was  no 
probable  cause  the  jury  may  presume  malice.     Boziman  v.  Shaw,  348. 

9.  The  advice  of  counsel  is  no  protection  if  the  prosecutor  l>elieved  the 
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prosecution  would  fail,  and  was  actuated  hy  a  desire  to  iDJnre  die  accused. 
Sharpe  r,  Johutongf  576,  and  note. 

10.  Malice  is  not  an  inference  of  law  from  the  want  of  probable  cause,  but 
may  be  inferred  from  the  facts  which  go  to  establish  want  of  probable  cause. 
Such  inference  is  for  the  court  and  not  ^  jnrj-     /<'• 

11.  Separate  damage  may  be  recovered  for  an  indictment  after  disdiarge  by 
the  committinjs;  magistrate,  if  procured  by  the  prosecutor,  but  not  if  he  vas 
summoned  as  a  witness  without  his  procurement.     /</. 

12.  Where  there  are  two  sooccssivc  indictments  for  the  same  oflcnc«%  but  a 
trial  on  one  only,  they  cannot  be  regarded  as  two  separate  proeecutions.     Id. 

13.  Evidence  of  facts  tending  to  show  the  guilt  of  plaintiff,  although  inad- 
missible to  show  probable  cause,  should  be  admitted  as  bearing  on  the  question 
of  actual  guilt.     Newton  r.  Weaver j  513. 

14.  In  an  action  for  malicious  prosecution  in  bringing  an  action  of  trover  the 
verdict  in  tlie  trover  case  is  not  conclusive  upon  tl^  question  of  actual  i^iit. 
Id. 

15.  Advice  of  counsel  upon  a  full  disclosure  of  facts  is  a  good  defence.    Id, 

16.  If  the  plaintiif  was  in  fact  guilty  of  the  crime  charged  no  recovery  can 
be  had.     Birkkunt  T.  MaeteUar,  813. 

17.  Mental  suffering  and  injury  to  feelings  constitute  elements  of  actual  or 
compensatory  damages.     Id. 

18.  Exemplary  damages  may  be  allowed  by  way  of  punishment.    Id. 

19.  The  Actiok  pob  the  Malicious  Pbo«ecutiov  of  a  Citil  Suit, 
S81,  353. 

MANDAMUS.     See  Judoxbkt,  9.    Mciiicipal  Boiroa,  3 

1 .  Will  lie  to  compel  a  county  treasurer  to  transfer  to  tne  state  treasury  the 
state's  proportion  of  taxes  collected  by  him.     Ohio  v.  StaUg^  621. 

8.  A  petition  showing  the  collection  of  such  taxes  is  not  defective  for  want 
of  an  arorment  that  they  remain  in  the  oounly  treasury.    Id, 

8.  Any  court  having  jurisdiction  may  by  mandamus  compel  a  municipal  cor- 
poration to  levy  a  tax  to  pay  its  debts,  but  only  in  the  manner  and  to  the  extent 
of  the  power  conferred  on  it  by  law.     State  v.  Baine^^  480. 

MARITIME  LIEN.    See  Admiraltt,  IY. 

MARKET  OVERT.    See  Sbt-off,  2. 

MARRIAGE.     See  Deed,  8.    Hubba«j>  aed  Wife,  I.. 

MASTER  AND  SERVANT.    See  Damages,  5.    Pasekt  axd  Child,  1>3. 

1 .  Where  an  employee,  under  a  monthly  employment,  sa3rs  to  his  employer 
that  he  desires  to  have  his  employment  made  more  permanent,  and  thereupon  a 
specified  amount  per  year  is  agreed  upon,  a  hiring  for  a  year  may  be  inferred. 
Baecom  v.  Strillito,  272. 

2.  A  contract  by  an  employee  to  give  two  weeks'  notice  or  forfeit  two  weeks 
pay  does  not  apply  to  a  temporary  aliscncc,  and  while  the  employee  may  be 
discharged  for  such  offence  his  pay  cannot  be  forfeited.  Heifer  v.  flax  Manuj, 
Co.^  204. 

3.  Where  a  servant  engages  for  a  particnlar  time  and  improperly  leaves 
befoie  that  time,  he  cannot  recover  compensation  for  his  services.  Btbbard  v. 
Kirhyj  754. 

4.  An  employer  who  continues  an  employee  in  his  service  after  learning  of 
negli^nce  or  misconduct  on  the  part  of  the  latter,  is  estopped  from  subse 
quently  complaining  of  such  negligence  or  misconduct.    Afaniall  v.  Simx,  141. 

5.  Where  a  servant  operating  machinery  is,  by  rea.«on  of  his  youth  and 
inexperience,  not  aware  of  the  danger,  it  is  the  duty  of  the  master  to  warn 
him,  notwithstanding  the  existence  of  that  which  renders  the  machinery 
dangerous  is  known  to  the  servant.     Dowling  v.  Alien,  348. 

6.  A  foreman  in  charge  of  a  distinct  piece  of  work  in  a  large  fonndry  is  as 
to  those  under  him  a  vice  principal  to  their  employer,  notwithstanding  tiuit  he 
is  subordinate  to  a  general  foreman  of  the  entire  establishment.     Id» 

7.  The  rule  that  one  riding  in  a  conveyance  has  no  action  for  an  injury 
caused  by  the  driver's  negligence,  docs  not  apply  to  passengers  in  a  public  con- 
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Tejanoe,  even  ihough  they  have  chartered  the  ooiiTeytnoe.     CtMjf  ▼.  Hbm, 
309,  and  note, 

8.  A  wctiun  foreman  of  a  railroad  is  not  a  fellow  serrant  with  the  switch- 
man.    Ilaii  V.  Mo.  Ihc.  Railrowl  Co.,  485. 

9.  A  section  hand  injare<l  hj  the  nc^tif^ence  of  the  section  hoss  in  running  a 
"crank  car"  Imrk wards,  may  maintain  an  action  M^nst  the  company.  RaU- 
road  Co.  r,  Nelson,  76. 

10.  A  railroad  receiring  from  another  railroad  for  transportation  a  car  in 
apparently  good  condition,  is  not  hoond,  for  the  protection  of  its  employees,  to 
apply  the  tests  proper  to  he  nsed  in  the  original  constmction  of  the  car.  Ba/- 
louT.  C.^  xV.  RaUroad  Co.,  491. 

1 1.  A  railway  company  is  responsible  for  the  act  of  its  clerk  in  endeavoring 
to  corruptly  influence  a  witness  in  a  case  against  the  city.  Chicago  City  Bail' 
way  Co.  T.  McMakoH,  684. 

19.  An  employer  is  not  liable  for  injuries  resulting  from  the  negligence  of  a 
contractor,  although  the  employer  may  have  known  that  the  contractor  was  ci 
bad  character.     LMmm  v.  iron  Co,,  76. 

13.  Whether  a  person  in  the  performance  of  work  for  another  is  a  servant 
or  contractor,  depends  upon  whether  he  reprc«>nt8  the  will  of  the  principal  in 
tlic  management  and  details  of  the  work.     id. 

MECHANIC'S  LIEN. 

1.  One  employed  for  an  indcftoite  time  to  direct  the  work  in  a  mine,  with 
authority  to  employ  and  discharge  miners  and  purchase  supplies,  and  who,  in 
the  performance  of  those  duties  did  some  manual  labor,  is  entitled  to  a  lien 
under  a  statute  giving  a  lien  to  any  person  who  should  perform  any  work  or 
labor  upon  any  mine.     Flagstaff  Silver  Mining  Co.  v.  Collins,  141. 

9.  One  who  performs  labor  for  a  contractor  in  the  erection  of  a  building  is 
entitled  to  a  lien,  althougli  no  express  contract  for  payment  was  made.  Foerder 
v.  Werner,  421. 

3.  The  fact  that  a  laborer  also  acted  as  overseer  of  other  workmen  will  not 
defeat  his  right  to  a  lien.     Id. 

4.  A  mechanic  may  be  estopped  by  acts  from  asserting  a  lien,  although  he 
mode  no  express  promise  not  to  assert  such  lien.     West  v.  Klotz,  141. 

5.  Prices  agreed  upon  between  the  contractor  and  a  material  man  are  not 
binding  upon  the  owner,  but  are  prima  facie  evidence  of  the  market  value. 
Deardorffy.  ErerkarU,  348. 

6.  Declarations  of  tlie  contractor  are  not  evidence  against  the  owner.     Id* 

7.  A  lien  cannot  be  enforced  for  materials  furnished  to  the  contractor  but  not 
put  into  the  building.     Id. 

8.  Mechanics'  Lien  on  Prrsonal  Propbrtt,  151,  909. 

MESNE  PROFITS.     See  Ejectment. 

MINES  AND  MINING.  See  Mechanic's  Libn,  1.  Spbcific  Performancb, 
6.     Unitbd  States,  2,  3. 

1.  Whore  the  ori«;innl  locators  of  a  mining  claim  who  have  neglected  to 
perform  the  annual  work  required  by  the  Act  of  Conj^ress  of  May  lOih  1879, 
resume  such  work  before  a  re-location  by  other  parties,  such  re5umption  will 
continue  their  claim  until  the  end  of  the  year  in  wliich  the  work  was  re!«umed. 
The  Act  of  June  6th  1874,  makes  no  change  in  this  respect.  Belk  v. 
Meagher,  204. 

9.  A  re-location  by  otljer  parties  during  the  year  in  which  work  is  resumed 
gives  the  new  parties  no  right  to  the  possession,  even  though  they  remain  in 
possession  after  th?  expiration  of  such  year.     Id. 

3.  In  such  case  the  original  owners  by  a  peaceable  entry  on  their  claim  may 
secure  a  good  rigtit  which  will  enable  them  to  hold  the  claim  as  against  such 
other  parties.     Id. 

MINOR.     See  Infant.     Guakdian  and  Wabd.    Pabent  and  Child. 

MISREPRESENTATION.     See  Fbaud,  1-3. 

MORTGAGE.  See  Attachment,  8.  Debtor  and  Creditor,  10,  1 1 .  Equity, 
18.  Eyidencb,  11.  FixTURBs,  I.  Husband  and  Wife,  17,  20.  In- 
JUMCTiONy  9.     Landlord  and  Tenant,  6.     Limitations,  Statute  or,  3. 
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Pabtkesbqip,   16.    Fitment,  1.    Pledge,  6.     Sale,  I,  2.     Subroga- 
tion, 2,  S.  SuRETT,  U.    Trover,  6. 

I.   Generally, 

1.  Where  there  is  a  pablic  office  for  recordinfr  mortgages  a  failure  to  record 
will  postpooe  the  lien  as  to  a  i^ulMeqoent  bona  fide  mortga^ree,  even  though  such 
recording  is  not  required  by  statute.     Neslin  r.  WeUsj  873. 

2.  An  agreement  by  a  purchaser  to  pay  an  existing  mortgage  debt  as  part 
of  the  consideration  may  be  enforced  by  the  mortgagee,  but  not  if  the  conrey- 
anoe  in  which  such  agreement  is  inserted  is  itself  a  mortgage.  Bassett  V. 
Bradlejf,  278. 

S.  Tlie  items  of  indebtedness  need  not  be  stated  in  a  mortgage  if  the  total 
amount  is  named,  and  in  tlie  abwnce  of  fraud  the  debt  may  be  identified  by 
parol.      Wood  v.  Weimerj  204. 

4.  The  rule  that  the  holder  of  commercial  paper,  seeking  to  enforce  in  equity 
a  mortgage  security  therefor,  is  subject  to  any  defence  which  would  be  good 
against  tlic  mortgage  in  the  hands  of  the  mortgagee,  has  no  application  to  deeds 
of  trust  giren  to  secure  railroad  coupon  bonds.  Beoria  and  Spring fidd  Bail' 
road  Co.  v.  ITumpttont  684. 

5.  Where  a  railroad,  its  appurtenances  and  franchises,  are  mortgaged  as  a 
whole,  there  is  no  power  or  authority  to  sell  them  separately,  and  such  pro- 
perty, not  being,  strictly  speaking,  either  real  or  personal  estate,  is  sold  on 
foreclosure  proceedings  without  any  ri^ht  of  redemption.     Id, 

6.  The  giving  of  farther  time  for  the  payment  of  an  existing  debt,  is  a  rahi- 
ablc  consideration  sufficient  to  support  the  mortgage  as  a  purchase  for  value. 
Caas  Covniif  r,  Oldham^  6Si, 

7.  If  taken  as  security  until  solvency  of  proposed  surety  is  ascertained,  it 
will  be  presumed  to  be  discharged  upon  the  acceptance  of  the  surety,  BaUe 
V,  St,  Joseph  F,  and  M,  Ira.  Co.,  87. 

8.  in  a  foreclosure  suit  the  amount  due,  the  day  for  payment  and  an  order 
of  sale  upon  default  mav  be  embraced  in  one  decree.  Oiicago,  D,  and  V,  Rail- 
road Co,  v.  Fosdick,  42*1. 

9.  An  error  in  such  decree,  in  the  finding  of  the  amount  due.  will  vitiate  all 
subsequent  proceedings.     Id. 

10.  Where  a  railroad  mortgage  gave  to  trustees  power  to  foreclose  upon 
request  of  a  majority  of  bondholders,  they  have  no  power  to  proceed  without 
such  request.     Id. 

1 1 .  A  mortgagee  who  has  paid  a  prior  incnnibranoe,  is  entitled  to  repayment 
thereof  when  the  mortgagor  comes  to  redeem.     McCornddc  v.  Knoz^  486. 

12.  Where  an  assignee  of  notes  secureil  by  mortgage  fails  to  take  and  record 
an  assignment  of  the  mortgugc,  and  the  niortgagee  subsequently  act]uiies  the 
equity  of  redemption,  enters  a  release  of  the  mortgage  and  gives  a  new  mort- 
gage, the  latter  mortgagee  acquires  a  prior  lien.     Ogle  v.  Turpin,  486. 

13.  Whore  the  trustee  in  a  deed  of  trust  releaws  without  the  consent  of  the 
party  secured,  a  subsequent  incumbrancer  without  notice  cannot  acquire  a  prior 
lien,  but  if  the  party  secured  has  authorized  the  trustee's  net,  or  failed  to 
promptly  repudiate  it,  he  is  estopped  from  denying  its  validity.  Barbovr  v. 
Scottish  Am,  Mortgage  Co.^  485. 

14.  In  equitv  parol  evidence  is  admissible  to  reform  a  mortgage.  Tabor  v. 
CUley,  75. 

15.  But  equity  will  not  reform  a  mortgage  given  by  one  insolvent  if  the 
rights  of  third  pci'sons  would  be  injuriously  affected  thereby.     Id, 

16.  A  mortgage  lien  purchased  by  the  owner  of  the  equity  of  redemption 
will  be  kept  alive  in  equity  for  the  protection  of  the  purchaser  whether  the  pur- 
chaser takes  an  assignment  of  the  lien  or  a  release  of  the  mortgagee's  intercut. 
Duffy  V.  McGuinesSf  814. 

17.  After  the  expiration  of  the  statutory  time  to  redeem  property  sold  under 
foreclosure  proceedings,  the  mortgagor  cannot  maintain  a  bill  to  redeem  on  the 
ground  that  the  ri^rht  of  redemption  was  not  secured  to  him  by  tliC  decree. 
Burley  v.  Hint,  622. 

II.   0/  Chattels, 

18.  Where  a  mortgage  is  maile  of  chattels  whicli  both  parties  know  belong 


INDEX.  853 

MORTGAGE. 

to  A  third  person,  the  morT'ra;;or  cannot  aftcm'ards,  ns  aj^inst  tne  mortgagee, 
deny  his  ownership.     IJarvttf  r,  Harv*-^^  814. 

li.  A  paper  as  follo\irn :  *'  Received  of  J.  J.  Findlcy  and  W.  F.  Findlej, 
$26  in  Cull  payment  for  one  hloi-k  cow,  al)out  six  yearn  old,  and  one  calf,  now 
belon^in;;  to  said  cow,  aUmt  two  months  old,  smd  cow  being  the  cow  I  liouglit 
of  Bob  Ueed.  It  is  agrccl  by  the  purcliusers  of  the  al)ove  property  and  Aastin 
Hu<;hes,  tiie  si^nier  of  this  receipt,  that  said  Hnglics  sliall  retain  the  property 
and  u<e  tlic  same  from  thin  date  to  the  tir»t  day  of  October  next,  at  which  time, 
should  the  saiil  Hughes  pay  to  said  Find  leys  |S5,  then  tiie  property  u»  remain 
said  Hu<;hcs*s,  but  if  the  money  be  not  paid  that  day  the  property  to  be  delivered 
up  to  the  said  Findlcys."     //«/</,  to  be  a  mortgage.     ftnHieif  t.  Dea/y  814. 

20.  Purchase  by  mortgagee  at  his  own  sale  under  a  chiutel  mortgage,  will 
not  be  set  aside  when  made  with  the  consent  of  the  mortgagor.  Goodeil  ▼. 
Veweiff  75. 

III.   Of  Realty, 

2i.  A  mortgage  of  lands  not  owned  by  the  mortgagor,  will  become  r  lien 
thereon  the.  moment  the  mortgagor  acquires  title  to  the  land,  and  it  cannot  lie 
rendered  suliordinate  to  tiic  lien  of  subsequent  judpnents.     Rice  ▼.  Kdm^  754. 

22.  Holders  of  judgment  liens,  not  made  parties  in  the  foreclosure  of  a  supe- 
rior mortgage,  have  their  right  of  redemption,  but  cannot  acquire  titles  under 
execution  sales  that  will  defeat  the  mortgage  title.     Id, 

23.  If  a  mortgagee  takes  possession  and  permits  the  mortgagor  to  take  the 
profits,  he  will  be  required  to  account,  at  the  suit  of  other  creditors,  for  the 
profits,  but  in  the  absence  of  fraud  he  will  lie  required  to  account  for  only  such 
as  arc  actually  received.     Ely  t.  Turpin,  684. 

24.  In  ttie  ordinary  case  of  a  purchase  of  an  equity  of  redemption  from  a 
mortgagor,  with  a  provision  in  the  deed  that  the  grantee  assumes  and  agrees  to 
pay  the  mortgage  debt,  no  right  of  action  jn  the  promise  accrues  to  the  mort- 
gagee.    Metck  T.  Ensign^  608. 

25.  Of  an  undivided  moiety  in  land  will  not  be  transferred  to  a  particular 
part  allotted  to  the  mortgagor  in  severalty  by  a  subsequent  partition  to  which 
the  mortgagee  was  not  a  party.     Jackman  v.  Becky  349. 

MUNICIPAL  BOND.  See  Conflict  of  Laws,  2.  Equitt,  2.  LiMiTATiONa, 
Statute  of,  11, 

1.  Goitd  in  the  hands  of  an  innocent  purchaser,  although  issued  by  a  court 
(le  facto  hut  not  de  jure.     Ralh  Co,  v.  DouglaeSy  814. 

2-  Where  by  statute  autliority  is  given  to  execute  bonds  under  seal,  the 
reqaircnkent  of  a  seal  is  directory  merely,  and  the  omission  of  a  aeal  does  not 
invalidate  the  bonds.     Draper  ▼.  Toum  of  Springporiy  273. 

3.  A  statute  authorized  precincts  of  counties  to  vote  for  the  issue  of  bonds  in 
aid  of  internal  improvement,  and  provided  that  upon  such  vote  the  county 
commissioners  sliould  issue  special  Itonds  for  such  precinct  and  levy  a  special 
tax  upon  the  property  within  such  precinct.  Held^  that  suit  upon  such  bonds 
fthonld  be  brought  against  the  county  and  not  against  the  precinct.  Held 
further^  that  it  wa5  no  defence  to  an  action  upon  such  bonds  in  a  federal  court 
that  the  state  htatntc  luul  provided  a  remedy  by  mandamus.  Davenport  y. 
Cmmty  of  Dodtje,  622. 

4.  Wliere  municipal  authorities  have  upon  forged  assignments  cancelled 
certificates  «>f  stock  belonging  to  a  minor,  and  issued  new  certificates  to  the 
assignee,  they  may  replace  tlie  certificates  belonging  to  the  minor  and  pay  to 
his  guardian  the  arrears  of  interest.     Council  af  Baltimore  y.  Keichum,  486. 

MUNICIPAL  CORPORATION.  See  Cokstitotional  Law,  7.  Equity,  1. 
Mandamus,  3.     Nbglioence,  9.     Taxation,  8,  9. 

1.  Is  liable  in  damages  for  injury  to  shutting  lot  caused  by  a  failure,  in  rais- 
ing the  grade  of  tlic  street,  to  restrain  the  earth  within  the  limits  of  the  street. 
Broadwell  v.  City  of  Kansas,  539. 

2.  In  a  suit  for  snch  damage  a  record  of  a  judgment  against  the  lot  holder 
npcm  tax  bills  for  the  work  is  not  admissible.     Id, 

3.  Liahlc  for  injur}  to  lot  caiLsed  by  negligent  excavation  of  street  Mthougfa 
the  bt  docs  not  immediately  abut  upon  the  street.     Keating  v.  Cincinnati^  622. 
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4.  Sucli  liability  extends  to  injiny  to  improTcairats  on  the  lot,  if  tiM 
18  not  dmgeable  widi  nogligeiioe  in  making  tbem.   Keatmg  t.  Cmdmmd^  €22. 

ft.  May  do  an  amhoraed  act  bj  reMlntion  as  well  at  hj  ordinance,  ^tan 
▼.  CUw4f  JFIuaatc,  Mi. 

6.  The  jodgment  of  oonimMoaeiB  of  ■wwiiiment  on  matiBn  of  lact  wiU 
not  be  reToned  ezoept  for  dear  enor.    irf. 

7.  Not  liable  lor  vere  ilip|ierineae  of  Mg^iwaj  horn  nov  or  ice.  Sn^i  ▼. 
BoMjfor,  74. 

8.  Notice  to  munidiMd  offioen  mmt  be  notice  of  the  idcntieal  delect  and  not 
inerel  J  of  a  eanse  likdy  to  prodoce  it.    id, 

9.  Notice  cannot  be  proTod  bj  the  admieaoa  of  a  mnnicipal  oAeer,  thongfa 
bis  declarations  accompanjing  his  oAdal  acts  are  admissible.     Id, 

10.  Not  liable  for  iigmry  to  scholar  throogh  a  defect  in  die  beating  apparatai 
of  a  school  which  is  Tcinntarily  maintained  by  the  corporation  nnder  a  geacrd 
statnte.      Wixom  t.  dtw  of  Newport,  548. 

11.  A  dty  oiBcer  takiiig  eaith  from  private  property  for  nse  In  improTing 
tiw  streets  is  liable  in  trespass,  bat  the  dty  is  not.  BmrloMd  t.  Cky  €f  Gair 
latm,  485. 

IS.  Where  a  dty  builds  a  bridge  npon  a  street,  and  thereby  cnts  off  access 
to  a  boose  akxig  an  intersecting  street,  except  by  means  of  stairs,  the  dty  is 
liable  to  die  owner  of  the  boose  in  damages.    Rigmty  t.  Cfdtago,  483. 

13.  A  county  is  not  liable  upon  a  warrant  drawn  npon  a  fond  whicb  has 
become  exhausted,  and  which  the  authorities  hare  no  power  to  replenish. 
Moody  T.  Cosf  CbMtfy,  484. 

14.  A  statutory  audiority  to  licenee  certain  trades,  excludes  the  power  to 
lieenee  trades  not  dnimerated.     Ct^jp  of  Cairo  ▼.  Brots,  S73. 

15.  The  debts  of  a  munidpal  oorporadon  are  not  extinguished  by  the  repeal 
of  its  charter,  and  npon  its  re-Incorporation  nnder  a  new  name,  pending  sails 
may  be  rerived  against  such  new  corporation.  O*  Conner  t.  Oitjf  tf  MmifUi, 
181,  omdwnU. 

16.  A  IflgislatiTe  prorision  exempting  sodi  neweoiporation  from  liabifity  for 
sndi  debts  is  unconstitutional.    ML 

17.  Whether  the  legislature  may  withhold  die  taxiag  power  lor  such  debts 
Botdedded.    Id. 

18.  The  courts  will  not  take  nodee,  ox  propria  ais<«,  of  mnnidpal  ordinances. 
Lavioom  t.  Ckkago,  Si.  £.  and  N.  O.  RoBStroad  Co.,  548. 

19.  Where  restrictions  are  placed  by  law  on  the  erectioQ  of  certain  structures, 
diere  is  an  implied  authority  to  erect  them  proTided  the  restrictioiis  be  complied 
with.     Id. 

80.  Without  general  legidation  dedaring  all  of  its  dass  a  imiaimce,  a  city 
cannot  dedare  any  psrticuUr  thing  to  be  one.    M, 

81.  A  munidpal  ordinance  authorising  an  unreasonable  or  oppressive  use  of 
a  street  hf  a  railroad  is  void.    Id. 

MURDER.    See  Cuiiiiial  Law,  YI. 

NAME.    See  Tbadbmaxk,  5. 

I.  The  term  "junior,"  is  no  part  of  a  man's  name,  and  if  a  eon  who  been 
die  same  name  as  his  father,  buys  land  in  his  own  name  without  the  designation 
of  ''junior,"  there  is  no  presumption  that  he  intended  the  father  diould  take 
title.     Smpoom  t.  Dix,  349. 

9.  In  such  case  OTidenee  is  adnnssiUe  to  ahow  who  is  the  grantee.    Md. 

NATIONAL  BANKS.    See  Bahk.    Corforatioit,  3,  4. 

1.  A  national  bank,  in  roluntary  liquidation  under  sect.  5990  Rev.  Stet., 
is  not  thereby  dissolved  as  a  corporation,  but  may  sue  and  be  sued,  and  it  is  no 
defence  to  a  suit  by  a  creditor  that  he  has  also  filed  a  creditor's  bill  to  enforce 
the  individual  liability  of  the  stockholder.  Central  Nat.  Bank  T.  Coma.  liaL 
Life  In*.  Co.,  76. 

9.  The  fact  that  by  the  law  of  the  stote  in  which  a  national  bank  is  situated, 
the  purchase  of  business  paper  from  the  payee  at  a  greater  rate  of  discount 
than  the  legal  interest,  is  not  usurious,  wiU  not  relieve  the  bank  fhmi  the 
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penalty  imposed  by  sect.  5198  ReT.  Stat.     Nai.  Bank  of  GtoverwSU  r,  Jch^ 
joit,  205. 

3.  Sect.  52S6  U.  S.  ReT.  Stat,  docs  not  make  property  belonging  to  others 
Ibnnd  in  the  custody  of  a  national  bank  at  the  time  of  its  sospenskm,  under 
contracts  other  than  special  deposit,  liable  for  the  debts  of  the  bank.  Lomim- 
ama  Ice  Co,  v.  StaU  Nat.  Bamk^  135. 

NAVIGABLE  STREAM.    See  Watbm  ahd  Watbsoour8£8,  I,  3,  7. 

NEGLIGENCE.  See  Agent,  4.  Bahk,  1.  Bills  aho  Notbs,  9.  Comxoh 
Gabbier,  3,  4.  Judombbt,  S.  Masteb  ahd  Sbbtaht,  4-10,  19,  13. 
Municipal  Corpobatioh,  I,  3,  7,  10.     Railboad,  3-10.     Stbebt,  1,  9. 


Tble«raph.  &-B. 

I.  Where  an  injury  is  caused  by  the  socccssiTe  negligent  acts  of  two  per- 
sons, and  the  first  is  compelled  to  pay  damages,  he  canpot  reooTer  indemnity 
against  the  other.     CkmrchiU  t.  fTo/r,  273. 

9.  Owner  of  Tessel  liable  for  injury  caused  by  negligence  of  master,  to  pas- 
sengers who  had  chartered  the  Tessel.     Cuddj/  t.  fionif  302,  and  note. 

3.  Where  a  collision  occurs  through  the  fault  of  both  Tessels,  a  passenger 
injured  may  maintain  a  joint  action  against  them.     Id. 

4.  The  mere  fact  of  the  explosion  of  a  boiler  raises  a  presumption  of  negli- 
gence against  the  owner  whose  serTants  are  operating  it,  and  the  burden  is  oo 
him  to  disprore  toch  negligence,  iioss  t.  Stephetu  fr  OmdH  Trtm§*  Co., 
522. 

5.  General  priodples  goTeming  soits  for  damages  caoisd  hy  exploiioaa.  itf., 

flMfS. 

6.  In  an  action  against  a  railroad  company  for  an  injury  causing  death, 
where  it  appears  that  the  deceased  was  found  on  a  siding  under  the  ears  at  a 
place  not  a  public  crossing,  tlie  burden  is  on  plaintiffs  to  prove  negligence  oa 
the  part  of  the  railroad  employees.     Slate  t.  Bait.  4r  OUo  RaUroad  Co,^  754. 

7.  The  fact  that  the  cars  had  no  brakeman  on  them  while  being  run  oo  the 
siding,  is  not  sufficient  to  charge  the  defendant  with  negligence.     Id. 

8.  In  an  action  against  a  railroad  for  killing  Kve  stock,  negligence  on  the 
part  of  the  company  must  be  shown,  it  is  not  inferred  from  the  mere  fad  of 
the  kiUing.     P.  C.  #-  Sr.  L.  RaUway  Co.  r.  McMiUan,  422. 

9.-  In  an  action  afrainst  a  city  for  injury  by  an  obstruction  of  a  stream,  tiie 
failure  of  the  plaintiff  to  use  ordinary  diligence  and  incur  moderate  expense, 
if  by  so  doing  he  could  have  prevented  the  injury,  is  contributory  negligence. 
Ilvihl  v.  City  of  Aluecaline,  754. 

10.  The  doctrine  of  riparian  proprietonhip  does  not  apply  to  a  stream 
meandering  through  a  city.     Id. 

I I .  Owners  of  a  wharf  are  liable  to  a  customs  officer  who  visits  it  in  the 
performance  of  his  duties,  for  injuries  received  because  of  its  unsafe  condition. 
Loip  V.  Grand  Tnmk  Railway  Co.^  76. 

12.  When  it  is  the  duty  of  Kuch  officer  to  watch  for  smugglers,  thp  fact  that 
he  does  not  carry  a  light  in  passing  over  the  wharf  at  night  is  not  contributory 
negligence.     Id. 

13.  The  fact  that  a  person  noticed,  on  entering  a  building,  that  there  was 
ice  on  a  sidewalk  in  front  of  the  door,  is  not  conclusive  evidence  in  an  action 
against  the  owner  for  an  injury  sustained  on  his  way  out,  that  he  was  not  in 
tlw  exercise  of  due  care  in  attempting  to  pass  over  the  sidewalk.    Dewire  v.  * 
BaUey,  349. 

NEGOTIABLE  INSTRUMENT.     See  Bill  op  Ladivo.    Bills  and  Notes. 

1 .  In  the  case  of  a  6oiia  ,/ide  purchase  of  stolen  coupons  after  maturity,  there 
is  no  presumption  that  they  had  been  negotiated  before  maturity,  and  the 
owner,  upon  proof  of  the  theft,  may  recover  from  the  purcliaser.  Hinckley  v. 
Merchants'  Nat.  Bank,  349. 

2.  Certificate  of  stock  with  blank  power  of  attorney  is  not  a  negotiable 
inMnimcnt.    Note  to  Cherry  v.  Froat,  57. 

3.  Where  one,  for  a  present  connd<*ration,  in  good  faith  purchases  bonds  in 
the  regular  conrM  of  hu5:ineFB  from  a  railroad  company,  such  bonds  will  be 
regardeil  as  having  been  issued  for  money,  labor  or  property  **  actually  received 


856  INDEX. 

NEOOTIABLE  IK8TBUMENT. 

and  applied,"  within  the  meaning  of  a  oonstitational  proriaioQ  prabibiting  the 
iaeiid  except  for  aiieh  ooniideratiQBS.    Aorta  amd  ^prin^fiM  BaStnad  &.  t. 


NBW  TRIAL.    See  Cumival  Law,  19,  16.    Jvar,  S.    Vkbdict,  1. 

1 .  Whore  tiie  evidence  is  mdispated  the  court  may  direct  the  jury  to  entar 
a  general  or  tpecial  Terdiet  or  maj  itielf  find  the  &ct  and  render  jodgnenf , 
and  it  is  intimated  herein  that  atar  setting  aside  a  special  Terdici  as  oontnuy 
to  die  erideiioe,  die  coart  might  either  grant  a  new  trial,  «lirect  the  proper  Tcr- 
dict  or  render  jod^ment  aooordiag  to  the  eridence.    Gammm  t.  AbramM^  141. 

S.  A  partj  who,  after  a  lyKisl  Terdid  has  been  set  aside,  does  not  ask  for  a 
new  trial,  waires  it.    Id, 

8.  A  «« reaper  and  self-binder,'*  was  deHrersd  to  a  ooniitioMd  pvdMser 
in  i^j^  and  used  in  the  harrest  of  that  season,  aad  iumid  defoctiTe.  In 
January  or  Febmary  Mlowiag,  tlie  rendor's  agent  called  en  the  pmrtiassr  in 
relatioB  to  payment  for  the  machine,  and  dw  porchaser  said  he  would  give 
nodiingibr  it;  bat  he  still  kept  it  and  did  not  offer  to  retnm  it  mitii  the  fol- 
lowing April.  HM^  that  diere  was  no  error  in  setting  aside  a  finding  by  the 
jury  ^bax  the  machine  was  letoned  in  a  reasonable  tinm,  and  rendering  judg- 
ment ibr  its  ralue.    iL 

NOTICB.    See  AoniTT,  ••    lAPswDnra.    PosoBsaioir,  I. 

1.  Tlie  record  of  a  deed  which  is  Toid  ibr  insufildency  of  description,  is  not 
oonscraedTe  nodoe.     Cau  Cb.  t.  OUhm,  689. 

S.  Two  executors  sold  realty ;  a  third  party  bought ;  on  dw  same  day  be 
couTQysd  die  land  to  one  of  tlie  excoutors ;  some  two  years  thereafter  the  latter 
sold  to  a  purdiaser  ibr  value ;  die  deeds  all  purported  to  be  ibr  a  foir  and 
Tshmbb  consideration.  BM,  that  the  facts  appearing  horn  die  deeds,  wers 
not  suAcient  to  put  the  purrhaser  on  notioe  thai  the  sale  was  by  an  eawmor 
to  himself.     Cbsr  t.  aorftsr,  890. 

HUI8AKCB.  See  MuiaciraL  Cokfosatiov,  10.  Shxutf,  9.  Stbbbt,  1. 
WATuna  avd  WATnooimna,  7. 

I.  When  an  ereedon  in  die  highway  Is  not  a  nuinnce  pm  se,  die  question  m 
to  whether  it  is  a  nnisonee  is  one  of  foot  for  die  jury.  Cky  €fAIUgkm§  t. 
ZMswrsna,  6S1. 

S.  The  ereedon  of  a  liberty  pole  in  a  street,  being  sanctioned  by  uaiibnn 
custom,  is  not  a  nuisaaoe  per  se.    JUL 

OITICEB.    See  AcKSowLBDaMniT,  1.    Covtbact,  7.    Cobvobatiov,  11, 19. 

EXBCUTIOH,  8.     MumCIPAL  COBPOBATIOir,  8,  11.     TumPAOS,  1. 

An  oAcial  bond  for  the  discharge  of  tiie  duties  of  an  oflice  according  to  law 
embrsoes  dudes  added  by  subsequent  statutes.    Anmaoii  t.  Tkt  ShOty  481. 

ORDINANCE.     See  Eubobb  aitd  Aftkalb,  11.    Muvicipal  CoxFomAnoH,  11. 

PABENT  AND  CHILD.  See  Contuct  of  Laws,  8.  Dud,  1.  Dunne,  S. 
Equity,  11.  Husbajtd  avd  Wifji,  25.  Ivsubajtch,  10.  Raiuuiad,  3. 4. 
Will,  4.  5. 

1 .  If  a  minor  hire  himself  out  to  service,  his  fodier  may  daim  tlie  wages  under 
the  contract  or  die  ralue  of  his  son's  time,  less  whatoTcr  time  was  allowed  him 
by  the  employer.     Shuiotk  t.  Kimmtll,  685. 

2.  If  a  father  hire  his  minor  son  for  an  indefinite  period,  the  employer  may 
discharge  the  son  at  any  time  withoot  notice.    Id, 

8.  In  an  action  by  the  fother  to  rcoorer  the  son's  wages,  statements  mode  by 
the  son  are  not  admissible  in  cTidence  against  the  fother.     Id, 

4.  In  deciding  as  to  the  custody  of  infants,  the  chancellor  must  act  as 
humanity^  respect  for  parental  aflbetion  and  regard  tor  the  infont's  best  interests 
may  prompt.     Fstmt  t.  Ford^  850. 

5.  As  against  strangers  die  father,  if  of  good  moral  character  and  able  to 
support  the  child,  is  entitled  to  its  custody  ;  and,  as  between  father  amd  m^ahmr 
or  other  near  relation,  the  fkther  is  generally  to  be  preferred.     Af. 

6.  The  words  **child  or  children  "  in  the  by-laws  of  a  benevolent  aiwociatioo 
providing  for  the  payment  of  benefits  do  not  include  grandduldren.      Wmmr  v 
Odd  FtUow  Ben^dal  AtMociatUm,  105. 
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PARTIES.    See  Amumt,  1. 
PARTITION.    See  Mobtoaob,  S5. 

PARTNERSHIP.    See  Attobnet,  8.    Dkbtor  ahd  Cbbditob,  12.    Fbacds, 
Statute  of,  3.    Tbadbmabk,  5. 

I.  The  funds  of  an  intolvent  firm  pftid  bj  one  partner  upon  his  private  debt 
without  the  consent  of  his  copartner,  may  b^  attached  at  the  suit  of  a  firm 
creditor,  even  though  the  copartner  was  surety  for  the  payment  of  such  debt, 
and  the  money  was  collected  upon  a  draft  in  the  firm  name.  Johnton  y.  Hef 
tejr,  4M. 

8.  The  interest  of  a  copartner  in  the  partnership  property  may,  in  Rhode 
Island,  be  attached  and  sold  at  tlie  suit  of  his  individual  creditor,  and  the  pur- 
chaser at  such  sale  is  entitled  to  delivery  of  the  piopeity  and  beoomet  tenant 
in  common  with  the  other  partners,  subject  to  the  partnership  equities.  /Zob- 
dail  V.  Jokumm^  141. 

3.  A  general  assignment  of  all  the  assignor's  estate,  except  what  is  exempt 
from  attachment,  conveys  his  interest  as  partner  in  the  property  of  his  co- 
partnership.    Stmeu  V.  Pierctt  549. 

4.  The  seizure  and  removal  of  firm  property  on  an  execution  against  one 
partner  for  his  private  debt  constitutes  a  trespass  for  which  the  ofioer  is  liable 
in  an  action.     Sanhorn  t.  Royce,  799,  ami  iMtSb 

5.  A  partner  is  liable  individually  as  a  stockholder  to  creditors  of  a  oorpom- 
tion  in  which  the  partnership  own  stock.  Braf$  Adm*r  v.  Seligman'i  AAnW, 
686. 

6.  A  member  of  a  voluntary  aesociation  is  not  liable  for  a  debt  incurred  by 
a  committee,  if  it  does  not  appear  that  he  was  present  at  the  appointment  of  the 
committee,  and  there  is  no  evideiKse  of  the  latter's  authority.  Volptr  t.  Aijr, 
543. 

7.  When  it  is  proved  that  the  ilime  of  one  sued  as  a  partner,  appeared  as 
such  in  an  advertinement  in  a  paper  to  which  he  subscribed,  and  also  on  tiie  let- 
ter heads  of  tiw  firm,  evidence  of  the  general  understanding  and  report  of  the 
eommimit7  where  the  partnership  business  was  carried  on,  is  also  admissible 
Rixer  v.  Josms,  141. 

8.  Where  one  is  held  ovt  as  a  member  of  a  firm  with  his  own  assent,  he  is 
responsible  to  every  creditor  or  cnstomer  of  the  firm  for  all  its  liabilities.    Id, 

9.  A  retiring  partner  who  fislls  to  give  notice  of  his  retirement,  continues  to 
be  liable  to  persons  dealing  with  the  firm,  and  it  is  immaterial  whether  such 
failure  was  negUi^nt  or  vnavoidable.     Uhl  v.  Banmw^  116,  amd  noU, 

10.  It  is  the  duty  of  such  partner  to  give  notice  to  tte  poUie  as  well  ••  to  thto 
who  have  deah  with  the  firm.     /<f. 

II.  The  questions  of  good  faith  in  the  retirement  and  of  actual  notice  to  the 
plaintiff,  are  for  the  jury.    Id. 

19.  All  the  partners  are  liable  for  the  wrongfol  setsnre  of  a  ftranger*s  goods 
under  an  attadmient  issued  by  the  authority  of  one  partner  alone,  for  the  recovery 
of  a  partnership  debt.     Knkn  v.  Ifet/,  77. 

13.  Real  estate  purchased  with  partnership  funds  for  partnership  purposes, 
although  the  title  he  taken  in  the  name  of  one  partner,  is  treated  in  equity  as 
personal  property  if  ncoessaiy  for  the  settlement  of  the  partnership,  and  in  case 
of  death  a  sale  of  such  real  estate  by  the  surviving  partner  will  be  enforced  by 
compelling  a  conveyance  of  tlie  legal  title.     Shanhi  v.  Klmn^  77. 

14.  An  appropriation  of  partnership  funds  by  one  partner  to  the  payment 
of  a  debt  which  the  creditor  knew  was  the  private  debt  of  the  partner,  is  pre- 
sumptively frandnlent,  but  such  presumption  may  be  rebutted  by  proof  of 
antliority,  consent  or  ratification  by  the  other  parties.  Johuon  v.  CrichUm^ 
350. 

15.  Whether  such  authority  or  consent  was  given  is  a  question  for  die  jury. 
Id* 

16.  A  mortgage  to  a  firm  without  naming  the  individual  partners  is  valid, 
and  may  be  foreclosed.     Chicago  Lumber  Co.  v.  Aahwmih,  142. 

17.  One  partner  cannot,  without  the  consent  of  the  others,  sell  the  paHncr- 
ship  business,  and  if  he  attempts  to  do  so  a  constructive  trust  attadies  to  the 
property  in  the  hands  of  the  purchaser.     Drake  v.  Tltyig,  492. 
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FABTNEBfiBIP. 

IS.  After  ««ol«lion,  MM  pvtMr  «MMl  bna  «te  «lhM  ly  Mit  iBim 
u     HUfar  T.  DmmM,  707,  aW  Mis. 


It.  A  ««ol«^  It  not  M» /Mto  wwtod  by  ■■ii%miiI  of  Ab  itttacitor 


to  diB  o*m,  te  ndb  ■■■^■■nn  b  wktmn  of  diMolaiioB  if 
kBdwaiollMpafoeof  tktBole.    Mi, 

SO. 
die  ifM  MMM  by  one  of  the  xeaMlateg 
Ml  MadlH  OB  ye  oQftttMfB  ukee  the 
oUflim.    i». 

SI.  Wtere  one  pertaer  oMikee  Ue  iadiYideel  wHb  ie  hie  owm  order,  end  cb- 
toeee  it  with  his  own  mum  end  thea  the  mbm  of  thoflm,  and  eelli  it  tfaroash 
e  hraker,  epproprieting  ^  pi^oeeede  to  Ui  own  nM,  die  im  le  liable  tbereon 
to  e  bomJUe  porchneer  item  die  brolLer.    AmBm  t.  CSbrcMiU,  4«7. 

tS.  Wwre  one  partner,  widiont  dM  ooneent  of  Ue  oopartner,  bfingB  snit  in 
ihii  lifM  nenwi^  hnt  the ropertnr n  ftkn no  itiTiB  to  horn  if  diiwiMtid  nwfil  adeem 
anlMnd  in  fliTor  of  die  irm  le  rererMd  on  appeal*  they  cannot  daim  relief 
egelBit  die  ezeendon  of  the  final  decree.    Barru  t.  Moiby,  755. 

tS.  It  Makei  no  dUferenoe  in  endi  ceee  that  dw  acqnieeccnee  of  tha  partnen 
was  in  conee(|nenoe  of  tgnoraaoe  of  the  law.    U, 

94.  A  partner  of  a  linn  formed  for  an  indeAnito  dme  may  withdraw  ai  any 
time.     FlMdm  t.  i?c«f,  S49. 

15.  Declaratione  of  one  partner  not  made  in  die  prewnoe  of  the  «dier  pait- 
nen  nor  Mheequeady  aMented  to  by  them,  are  inadmiieibla  ae  e|;ainet  dioB  to 
•Mabliih  die  paitBtfiUp.    ZfoanMy  t.  ITilliaiBe,  4M. 

PAST  OWHSR.    See  Bnnnro,  1. 

PATENT,    flee  Vkaud,  1.    Uvitbd  ScAnf*  1. 

1.  May  be  snbjeetod  by  bill  in  eqllty  to  a  JBdgBMU  debt  of  dM  patoBiee. 
Apcr  T.  Mmmf^  ^t. 

I.  UpoB  tmok  a  bill  the  ooort  amy  oompel  the  patoatee  to  aeeigB  or  may  ap- 
point a  tiaetoe  for  that  parpoee.     A. 

a.  The  qneedoB  of  die  identic  of  the  iBtetioBe  deecribed  in  the  orif;iBal 
patoBt  and  dm  re  iieae  ie  one  for  the  eoBrt  end  not  for  the  jnry,  nnlew  it  e^ 
peare  from  dv  foee  of  the  imtmaHBli  that  cztrineic  OTidenoe  ie  needed  to 
explain  terme  of  art  or  to  apply  tha  deecriptkme  to  the  entjcrt  matter.  SwM 
T.  Aim,  487. 

4.  A  patent  for  a  iMKliine  cannot  be  re  ieened  for  the  pvrpoee  of  HaimiH|[ 
d»  prooem  of  operating  that  clam  of  maohhiee,    id. 

ft.  A  daim  can  only  be  enlarged  by  a  re-imne  when  an  aernal  hmnfidi  mie- 
teke  hae  been  inadTertendy  committed,  and  when  it  appcarsfrom  a  oomparieon 
of  the  patent  and  die  re>iMne  that  there  hae  been  laehee  in  dieeovering  the  mis- 
tafce  and  applying  fov  the  re-imoe,  die  conrt  may  declare  each  ve-jesna  inralid. 
iftOer  T.  Briiffepon  Brau  Co.,  S74. 

6.  A  re-iesne  cannot  be  had  for  the  parpoee  of  expanding  die  daim  to  em- 
brace an  inTontion  not  epedfied  in  the  original.    Jamet  ▼.  QmpMlf  S74. 

7.  A  patentee  cannot  daim  in  a  patent  the  same  diing  daioned  by  him  in  a 
prior  patent,  nor  what  he  omitted  to  daim  in  a  prior  patent  in  which  the  inven- 
tion was  deecribed,  be  not  haTing  reeenred  die  right  to  daim  it  in  a  Mparate 
paiMit  and  not  hariug  seeMmabiy  applied  therefor.    Id. 

5.  A  patent  for  a  machine  cannoi  be  re-iesned  for  die  pnipoee  of  daiming 
the  procem  of  operaHng  that  class  of  machines.    Id. 

t.  The  goremment  of  the  United  States  has  no  right  to  om  a  pateated  in- 
.  Tendon  wtthont  compensation  to  the  owner  of  the  patent.    Id. 

10.  Ombts,  whether  an  oflloer  of  the  goTemawnt  cen  be  ened  for  nsing  an 
invention  only  for  and  in  beLalf  of  the  government,  and  whether  the  Conrt  of 
Claime  is  not  the  only  tribunal  in  which  snch  daim  can  be  proeecnted.    Id. 

II.  A  b&llfor  anaoeonntof  proAtsmerdy,caaBoibeeasteined.  There  mast 
be  eome  other  eqattv  to  wliich  snch  relief  is  inddenlal.  Rott  v.  Labt  Skort  |* 
Jf.  S.  Baihmtd  Cb/,  5flO. 

11.  A  spedfication  is  snfidently  dear  when  intdUgiUe  to  a  person  skilled 
to  dw  art.     WAaer  Loom  Co.  v.  uigfkm^  M6. 
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PATEMT. 

IS.  Erldeocc  i*  adiniuilile  tn  ihov  tb«  aeaniag  oT  tern*  nwd  in  A  pMenl. 
H'tbtttr  Laem  Co.  T.  Higgiot,  «86. 

14.  Ir  fta  impnjrenieni  of  k  wetl.-kiiovTi  mfftvAf^  to  •  inadliM  ia  fDlly 
described  in  a  ipeciltcalion,  il  ii  not  newwtry  to  ihuir  the  ontiaur  iDoda  M 
Mtaching  the  appendage  to  ihe  niacfaine.     hi. 

11.  ^lart,  vbelber  the  derenire  of  insuffldent  de*criptiQ«  CMI  be  Wt  q 
without  allefciTi^  mn  intent  to  deceive  the  public.     U. 

\t.  A  Dew  oumlHtiBiiao  of  well-known  deiicc*  prodiiein(  ■  Dew  tmd  oKfiil 
tsnII,  tnftj  be  the  labject  of  >  patent.     Id. 

17.  (>f  two  oriKinal  intenton,  Ibe  fint  will  be  entitled  to  a  pUent  anlew 
the  other  put!  tlie  inTention  into  public  DM  more  ibwi  two  jt»n  before  the 
•ppltcmtioa  fiir  ■  pMent.     M. 

18.  An  inrention  reUtidg  to  nuchinerr  nw;  be  exhibited  H  well  la  a  draw- 
ini;  u  in  ■  model,  to  u  to  Uj  the  fonodation  of  ■  claim  to  prioritj.     U. 

19.  If  the  omiuion  to  tt\  out  io  the  aoawen  the  defence  of  priin'  inTentliM, 
b  not  objected  to  at  the  proper  time  in  the  court  below,  >l  cannot  be  ohjecied 
to  in  the  Appellate  Coart.     Id. 

10.  Wl>er«  a  patented  improveinent  U  required  to  adapt  a  loacfaine  to  •  p«r- 
ticnlar  one,  and  there  ij  no  other  wa;  of  luppljicig  the  demaod  tar  that  nee, 
tlw  damagri  for  infringement  ibonld  be  the  enlire  prufiu  made  bj  the  infriDger 
in  that  market.      GouUa  Mm.  Co.  t.  Coaimci,  033. 

11.  In  loch  case  it  a  error  to  reatrict  the  damages  to  imch  proAti  ai  wera 
realiied  from  the  mannfactore  of  the  patented  improTcment  al  diatingniihed 
(torn  the  profit*  realiied  from  the  whole  maelnne  u  impTOved.     U. 

)>.  The  claim  in  tetlera  patent  cannot  be  enlar)^  bj  the  lanenase  ued  la 
«tber  part*  of  the  ipedOeaiiun.     Lehigh  ValUs  Baitroad  Co.  r.  Mtlbm,  71. 

15.  To  conililute  a  public  UM  uf  an  inientibD  it  ii  not  neceaaarj  that  more 
than  otte  of  the  inrented  article*  ahonld  be  nied,  or  that  anch  aie  dionld  he  b; 
■ore  than  <Hie  perton.  And  if  the  inventor  permit*  nicb  me  without  netrie- 
tkm,  il  il  a  public  di«,  notwithitanding  that  l^  tike  TerjdMracMr  of  the  InTtn- 
tion  II  i*  onlf  capable  of  being  oted  where  it  cannot  be  teen  bj  the  pnblic  eye. 
Egbat  r.  I^ipaoa,  MS. 

PATHENT.     See  BtLLi  xno  Notm,  19,  19. 

I .  The  acceptance  of  the  pnnniaaorj  note  of  a  debtor  for  ■  pre-esiating  debt 
aecured  bj  morltjajre  il  onl?  prraumptire  evidence  of  pajment,  and  Ae  qnea- 
lian  ii  one  of  fact  for  die  jar/.     Dedy  v.  Emtrmm,  590. 

t.  In  each  a  caie  it  ia  not  error  for  the  judge  to  remark  in  hia  change  that  in 
the  event  of  inwilveocj'  the  old  irale  and  mortgage  might  be  more  Taluahli 
than  the  new  note.     Id. 

3.  Pavmcnt  of  taxea  under  proleit  to  an  ofllcer  who  ha*  a  warrant  far  iheil 
coUection  and  threaten*  lo  collect  by  levy  and  *ale,  il  nol  a  rolnnlary  pay- 
ment.     R*gg}a  V.  Cilfif  Fimddu  Lac,  US. 

4.  Where  one  bujinft  milk  paj>  for  each  can  on  the  aoppoaition  that  H  con- 
tain* ciKhl  itallon!',  when  in  fact  il  contmini  lev,  be  maj  let  off  the  monej  paid 
for  the  ahoTtage  oat  of  an;  aom  ho  ma;  owe  the  aellor.  litvin*  v.  EibnrA, 
SOS. 

PEN8IUK. 

Taking  from  a  peniioner  more  than  the  atatutory  price  for  obtaining  a  p^- 
*lon  is  per  *e  unlawful,  althonpfi  there  be  no  wron^ul  intention,  and  inch  ex- 
cesa  mav  be  recovered  of  the  taker  in  an  action  by  the  penaioiker.  Smart  v. 
mite,  487. 

PLEADINQ.     See  AnniraATiOK.     Abbkiit,  I.     CaivmaL  Liw,  19.    Eqvitt, 
10,  IS,  19.     Fbaudx.  Statute  or,  fl.     InBLKAiica,  13.     Libcl,  1.     Ha«- 

DAMDt,  3.      UrL-MT,   1. 

1.  In  an  action  fiir  treapasa  10  land,  a  licenae  muat  be  apeciallv  plcailed. 
iocjtiort  V.  Grir,  4S3, 

a.  Where  pood*  aold  are  to  be  paid  tm  in  other  pioda  or  labor  an  anion  to 
recover  the  aame  muat  be  bj  apccial  ronnl.     Slatflim  r.  UcDatald,  491. 

3.  The  compUiiit  aliould  not  anticipate  and  reply  to  natten  of  dcfiinc*. 
UUt.Harvty,  113. 
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PLSDOS.    Sec  CxiMiVAL Law,  14.    CuttOM,  I.    Bjcbcctiov,  6.  . 

.1.  If  a  pledgee  of  •  certilleAte  of  etock,  with  •  blank  power  «f  attorncj, 
WTCBgMlY  aesignt  it  at  tecurity  for  mamtj  loaned  him,  the  eub-pledgoe  who 
iMliei  the  flock  im  igDotance  of  ^  awBar's  eqaitj,  is  entitled  to  hold  the 
metk  M  pgaintt  the  owaer,  la  the  eztenft  of  the  eonaideratioQ.     Chtnj  ▼. 

t.  An  aMignwnt  of  each  Moek  as  eoDatenl,  to  replaoe  other  eoUatersIs 
sun— dcfcd,  is  aa  assiitninent  lor  valiia.    Af . 

•.  The  assigoae  is  not  cntitleil  to  the  heneftt  of  eabseqnent  paymeBii  upon 
the  Moek  made  by  the  owner.    ItL 

4.  A  pledgee  of  stock  mmj  traasftr  the  rimres  to  Us  own  name.    BMJl  ▼. 

ft.  8och  pledgee  is  not  boond  to  retam  the  identical  shams  if  othen  of  the 
•■mfcindamheploiihaBd.    ML 
C  AfaoeipledbiUofchatMbpvportingtobeeeciiritjIbradcbtfisaplcdge 
not  a  ihoi^gaire ;  and  if  die  pledgee  permits  die  pledgor  to  Tcsune  posses- 
k  and  to  hold  them  until  Us  death,  he  caaaot,  by  then  taking  poeecwion  of 
deihat  the  right  of  the  administraior  to  maintain  against  Um  an  actiott 
wsfwiiop.     Tkomp§m  t.  IkUmWj  Sift. 

FOflOBSSIOK.    See  Lavdlosd  amv  Temamt^  4. 

I.  FoBMiiioQ  under  an  nnreoorded  deed  or  mortgage,  is  nodoe  to  the  same 
gMsnt  as  if  the  instruncnt  was  recorded.    Browoul  t.  AdbM,  SM. 

i.  Hie  roooid  of  a  jod^ment  In  a  so^vnarj  process  for  the  recover  j  of  leased 
pmmisBa  bj  A.  against  B.,  is  conclosiTe  cfideiMe  against  B.  and  Us  giantecj 
Ihai  be  was  in  possession  at  the  time  aa  tmaat  of  A.,  and  that  his  possesiion 
fateuded  to  the  bdnndaiy  line  of  the  demieed  premises.  Bkkmond  ▼.  Staklt^ 
•74. 

PBACnCS.    See  ADmntALTT,  10.    Biix  ov  ExcBmqws,  I,  ft.    Biuj  Avn 
Boma,  10.    CuMivAL  Law,  14.    EamrT,  4,  13.    Tuai^  1«  ft,  4. 

I.  In  a  joint  action  againet  two  defendants  for  a  tort,  there  maj  be  a  TCtdict 

jndgmeni  against  one  alone.     Botmtll  t.  Gates,  4ftft. 
ft.  Anj  judicial  determination  arriTcd  at  without  notice  and  opportunity  to 

to  be  heard,  is  void.     Ifbotf  t.  Howard^  550. 
ft.  A  decree  based  on  unsworn  stalements  will  be  set  aside.    Id. 


PBBKBIPTIOV.    See  Baaunnr,  1.- 

PBBSdtFTTOK.  See  Cbimihal  Law,  7,  ftft-fto.  Ezbcutou,  I.  Kbou- 
^MPca,  ft,  ft.    Pabtvsbshif,  14. 

PUBUC  POLICY.     See  Covtbaot,  11.     Imvavt,  ft.     IvaoBAVca,  11,  15. 

Sa&Bv  1.      TBLBOBAm,  10. 

agsnemeat  by  a  lumber  dealer  to  pi^  to  a  bsdlder  a  eomanssion  €■  sales 
to  the  builder's  employws,  is  Toid  as  against  public  policy.    AAm  t. 
#WB,ft7ft. 

HAtUOAD.  See  Coxxov  Caeuikb.  CovanrvTioirAL  Law,  ftS,  24.  Cov- 
TmAOT,  14.  ConpoRATioH,  8,  10.  Damages,  5,  6.  Exmnsa  Comfavt. 
HAann  avi>  Sertamt,  8-11.    Moutoaob,  4,  5,  8-10.    NBouoavon,  6-8. 

taOBITBR,  1-8,  7.      SmCIPlC   PEUirOSMAVCB,  1. 

L  Where  by  a  stipulation  on  a  passenger  ticket,  it  Is  to  be  used  on  or  before 
•  eertaia  day,  tlie  ticket  is  good  if  presented  within  tlie  time,  although  the 
lovney  is  not  completed  until  after  the  tiaee.  Amrhadi  y.  N,  Y.  Cmt,  RaU- 
mad  Cb.9  790,  and  note, 

ft.  Where  a  ticket  Unds  die  passenger  to  a  eontinnone  journey,  he  is  not 
hotnd  to  eoaaasence  it  at  the  starting  point  named  in  the  ticket.    M, 

H  Bus  exduslTe  right  to  track,  and  owes  no  duty  to  parents  of  young 
AiMnn  trespassing  thereon.  Cndejf  t.  Piittburjfk,  Oneamaii  «md  Sl  LtmU 
Arifamf  0».,  6S9. 

4.  I'^rents  who  permit  their  children  to  trespass  on  the  track  are  guilty  of 
floatributory  negligence,  cTcn  though  die  trespam  was  without  their  knowledge. 

ft 

ft.  A  railroiid  company,  over  whose  road  another  company  has  by  contract  a 
rtftHt  to  run  trains,  is  liable  for  injury  caused  by  die  negligenoe  of  its  switch- 
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man  to  the  employees  ftna  propert  j  of  the  other  companj.     In  re  Central  VermonU 
Bailread  Co.,  687. 

6.  Is  bound  to  provide  for  n,  careful  lookout  in  tlie  direction  in  whicii  a  train 
is  moving  in  plniH's  where  people  arc  likely  to  be  upon  the  track.  Townleg  t. 
C.  M.  and  Si,  P,  HaUroad  Co,,  205. 

7.  Althoa{^  a  statute  makes  it  unlawful  to  walk  along  a  railroad  track,  it  is 
error  to  reject  evidence  that  many  persons  had  for  years  been  in  the  liabit  of 
passing  daily  and  hourly  in  the  saaw  pathway  on  which  the  injured  person  was 
passing,    id. 

8.  The  omissioB  to  ring  a  bell  or  sovnd  a  whistle  as  a  train  approaches  a 
crossing  may  be  given  in  evidence,  in  an  action  for  an  injury  at  the  crossing, 
without  being  specially  pleaded.  Goodtcin  t.  Chicago^  Jt  /.  and  P.  Railroad 
Co.,  685. 

9.  It  is  not  negligenee  per  ee  to  mn  a  train  at  the  rate  of  twenty-five  miles 
an  hour  across  a  public  road.    Id, 

10.  The  fact  tliat  a  train  could  not  be  stopped  within  the  distance  that  tlic 
headlight  would  nliow  obstructions  on  the  track,  is  not  the  tme  test  of  negli- 
gence.    Milam  v.  L.  4r  N.  Railroad  Cb.,  755. 

1 1 .  Grants  to  be  satisfied  oat  of  sections  along  the  line  of  a  road  give  no 
license  to  the  grantees  to  roam  over  the  whole  public  domain  lying  along  the 
road,  but  muAt  be  satisfied  out  of  the  nearest  undisposed  of  sections  which 
meet  the  conditions  named.  Wood  v.  BvrlingUm  fr  Mo,  River  Railroad  Co,, 
SOA. 

RATIFICATION.     See  Attoehbt,  5.    PAaTHEBSHip,  14. 

RECEIVER.     See  CoirrucT  ot  Laws,  1.    Lavdlobo  akd  Tekaht,  5. 

1.  Receiver  of  railroad  cannot,  without  leave  of  tlie  court,  be  sued  for 
injury  caused  by  the  negligence  of  his  employees.     Barton  v.  Barbour,  S74. 

%,  Where  questions  of  fact  are  involved  the  court  may  either  allow  the 
injured  party  to  sue  the  receiver  in  a  court  of  law  or  direct  a  feigned  issue.  Id, 

3.  A  court  of  equity  may  authorise  a  receiver  to  keep  a  road  in  repair  and 
operate  it  in  the  ordinary  way.     Id, 

4.  The  court  of  another  state  has  no  jurisdiction  without  leave  of  the  court 
by  which  the  receiver  was  appointed,  to  entertain  a  suit  against  him  for  a  cause 
of  action  arising  in  the  state  in  which  he  was  appointed.     Id, 

5.  In  a  suit  by  a  receiver  on  a  note  taken  by  his  predecessor  in  office  it  \% 
no  defence  to  show  that  the  note  was  given  as  security  for  an  unauthorised 
loan  of  the  trust  funds  hj  such  predecessor.     ConUn  v.  De  La  Vergne,  687. 

6.  The  rule  that  a  receiver  must  apply  to  the  court  before  expending  large 
sums  of  money  will  not  be  so  rigidly  enforced  as  to  work  injustice  where  tlie 
receiver  has  acted  in  good  faith,  and  under  such  circumstances  that  previous 
authority  would  have  been  granted  on  application.     Brown  v.  Hatlehurat,  77. 

7.  If  the  holder  of  railroad  bonds  desires  to  question  the  right  of  the 
receiver  to  issue,  under  an  order  of  court,  certificates  of  indebtedness  as  a  first 
lien  on  the  property,  he  must  do  so  before  sndi  certificates  have  been  issued 
and  sold  to  bona  fide  purchasers,     ffwnpkregt  v.  Allen,  275. 

8.  The  courts  of  Rhode  Inland  cannot  appoint  a  receiver  of  a  foreign  cor- 
poration doing  hu!«iness  in  that  state.     Stafford  v.  Am.  Mills  Co,,  206. 

9.  Rbceitbbs  for  Co-Tenahts,  761. 

RECORDS. 

The  books  used  by  a  recorder  of  mortgages  and  the  researches  or  memo- 
randa of  mortgages  made  by  his  clerks  are  dedicated  to  the  public  service  and 
are  not  his  private  property.     Flrrron  v.  McEnery,  206. 

RECOUPMENT.     See  Set-off. 

RELEASE.     See  Contract,  12. 

REMOVAL  OF  CAUSES.     See  Equity,  7. 

I.  A  corporation  of  one  state  operating  a  railroad  in  another  state  under  a 
lease,  docs  not  become  a  citizen  of  tlie  latter  state,  and  if  sued  therein  may 
remove  the  case  to  the  federal  courts.  Bait.  4r  Ohio  Railroad  Co,  v.  Koonti, 
148. 
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BSMOYAL  OF  CAUSES. 

a.  Where  in  a  Mend  oowl  the  eTidenoe  Aowb  that  there  had  heea  a  cofc 
■Ire  triMisfer  to  give  jmimiiclkm,  it  is  the  daiy  of  tha  oonrt,  on  its  own  wxkm, 
to  dismiss  tiie  soit.     WUUama  t.  Tmm^  ^  NeUama,  207. 

t.  To  entitle  a  part j  to  a  remoTal  nnder  the  seoond  daose  of  the  second 
section  of  die  Act  of  March  ad  1875,  there  must  exist  in  the  suit  a  aepanie 
and  distinct  eaoae  of  action  in  respect  to  iHiich  all  the  necessary  parties  on  one 
•Me  are  dttaens  of  diflbreat  staias  from  those  of  the  other.  Bjf^  t.  RM^^ 
487. 

4.  The  seeond  daase  of  seel.  eM  Ber.  Stat,  was  repealed  bj  the  Act  of 
li7S.    Mi. 

BBPLEYIN.    See  EfiDncXy  ft.    Shiptuto.  1. 

BE8CI8SI0N.    See  Coftbact,  6,  10.    Intaiit,  1.    SHnuFv'a  Sau,  4. 

BIPARIAN  RIGHTS.  See  Nbauoxvob,  •,  10.  Watus  avd  Watbb- 
COUBSM,  1-t,  ft. 

BALB.  See  AasuMFaiT.  Bills  ahd  Notbs,  6.  Cohtbaot,  S.  Dsbtob  axd 
CnBDiTon,  l-ft,  21.  FBAVUy  1-2.  Nnw  Tual,  8.  Tbotem,  1-4.  Uvitbd 
Statm  Ooonrt,  6.    VmriKMi  aitd  YnHDns. 

1.  A  leMe  by  wfaidi  die  leasee,  npon  foil  payment  of  rent,  is  to  reoeiTe  a  faiD 
of  sale,  is  a  conditional  sale,  and  the  Yendee  has  ap  interest  which  he  can  aKirt- 
gage.     CarpmUr  y.  Scott,  990. 

2.  Snch  mortgage  is  valid  as  against  a  creditor  who  attadied  immfdiatrly 
npon  die  oompledon  of  the  last  payment.    Id. 

3.  An  agreement  that,  *'  The  subscriber  has,  this  21sl  day  of  December 
1977,  rented  of  H.  (the  plaindff)  one  dwral  organ,  dnring  the  payment  of 
rent  as  herein  Mreed,  for  die  Aiil  rent  of  $190,  payable  as  follows :  one  BKh^ 
deon  Taloed  at  flO,  as  first  payment,  and  one  note  for  $140,  doe  Jannary  19th 
1979  ;  with  die  vnderstanding  dmt  if  I  shall  have  pmctnally  paU  allaaid  rent 
I  shall  be  entitled  to  a  bill  of  sale  of  the  oigan,  and  if  I  fail  to  pay  any  of  said 
rent  wheft  dne,  all  my  rightt  herein  shall  terminate,  and  said  H.  may  take  pos- 
session  of  said  organ,"  is  not  a  lease  bm  a  eonditional  sale,  and  the  Tender 
oaanot  reoorer  npon  die  $140-jMto  after  the  organ  had  been  retnised.  Bum 
r.  MootrtBf  209. 

4.  A  bnyer  of  an  interest  ifa  a  businem  who  has  ample  oppostwiity  to  exaashie 
he  goods  and  the  books,  has  no  ri|^  to  rely  npon  representatioiis  of  die  sdler 
IS  to  yalae  and  aasovnt  of  hnsinem.     Bdtmd  t.  BroimM^  890. 

9.  Where  the  breakage  in  transportadon  is  not  gresler  than  the  nsaal 
ireakage  in  goods  of  that  character,  die  rendee  cannot  refose  to  receiTo  them. 
Hay$  Y.  SmUk,  143. 

9.  A  written  contract  of  sale  wbidi  does  not  show  that  it  was  made  by 
Mfflple  cannot  be  modified  by  proof  that  it  was  so  made.  Wimtt  t.  Wk^fpU^ 
143. 

7.  Where  a  known,  described  and  defined  thhig  is  sold,  diefn  is  no  implied 
warranty  that  it  shall  answer  the  purpose  for  which  it  is  booght,  even  though 
the  vendor  be  the  mannfoctarer  and  the  purpose  is  stated  by  the  vendee.  Rtuim 
V.  Qmleif,  796. 

8.  Where  the  vendee  declares  that  he  confides  in  the  judgment  of  the  vendor, 
die  latter,  if  he  acoepte  the  trust,  is  liable  for  unfair  representatioQs,  even  as  to 
things  easily  discernible  on  ezaminadon,  but  he  is  not  liable  for  mistake  of 
judgment.    Bmger  v.  EvmM,  759. 

9.  If  the  vendor  knowing  die  vendee  to  be  inexperienced  deoeitfolly  indnom 
the  latter  not  to  inquire  into  the  condition  of  the  article,  he  hi  guilty  of  fraad. 

Id. 

10.  If  a  vendor  knowingly  makes  a  false  representadon  as  to  the  fitnem  of 
die  article  for  the  purchaser's  businem,  he  is  liable  to  die  vendee.    Id. 

11.  When  the  vendor  of  property  sold  on  trial  agrees  to  examine  thewoiking 
of  die  article  and  learn  the  result  himself,  the  vendee  need  not  nodiy  hhn  of  its 
foihue.     OAionv.  Foil,  77. 

12.  It  is  a  species  of  fVand  to  sell  an  article  on  trial,  when  die  vendor  knows 
or  ought  to  have  known  that  the  trial  must  result  in  foilure.    Id. 


INDEX.  868 

SALE. 

13.  Conrersntions  of  the  parties  after  the  written  contract  u  made,  about  the 
tettin^  ap  and  manner  of  using  milk  pans  sold  on  trial,  are  admiieibie.  GAaom 
T,  Vai/f  78. 

SAVINGS  BANK.     See  Gift,  2.     Taxation,  10. 

SCHOOL.     See  MriftciPAL  Cobvoratiov,  10. 

SEAL.     See   Cohtkact,    12.     Limitations,   Statutb   or,    2.     Mitvicipal 
BoxDa,  2. 

SET-OFF.     See  Executors,  IS.     Patmeitt,  4.     Usvbt,  1.     Verdok  avd 
Vekdeb,  6. 

1.  A  motion  that  one  judgment  be  set  ofT  a<:ain9t  another  is  an  appeal  to  the 
equitable  powers  of  the  court,  and  in  frranting  it  tlie  claim  of  tlie  attorneys  for 
fees  will  he  respected.     Z>i>A/  ▼.  TrieMter^  275. 

2.  A  bona  fidf  purchaser  in  market  overt  of  stolen  cattle  cannot,  in  an  action 
hjT  the  owner  after  conviction  of  the  thief,  set  off  a  claim  for  the  keep  of  the 
cattle.      Walker  t.  Afattkewi,  574,  and  note. 

SHERIFF.     See  Contempt,  1.     Sueeipp*8  Sals. 

1.  Sheriifs  under  writs  directinfi;  in  general  terms  the  seiznrc  of  a  debtor's 
property  must  at  their  peril  determine  the  ownership  of  the  property  seised, 
but  under  writs  commandinj;  the  sciinre  of  specific  property  they  incur  no 
responsibility,  and  arc  bound  only  to  look  to  the  jurisdiction  of  the  court  and 
to  the  proper  execution  of  its  mAndates.     Oararie  ▼.  HVi^^aMan,  207. 

2.  The  slicriff  of  one  county  cannot  make  an  arrest  in  another  county  except 
on  fresh  pursuit  in  co^c  of  an  escape,  nor  can  he  detain  in  such  other  county  an 
arrested  prisioner  except  under  a  writ  of  habeas  corpus.     Page  v.  StapleM^  207. 

3.  A  sheriff  is  not  ohlij^d  to  travel  about  with  an  arrested  prisoner  to  enable 
the  latter  to  procure  hail.     Id, 

4.  A  person  appointed  in  writing  by  the  sheriff  to  act  as  deputy  possesses 
authority  such  a-*  the  sheriff'  himself  may  exercise.      Turner  ▼.  Holiztnan^  78. 

5.  The  slicriff'  or  his  deputy  may  abate  a  public  nuisance  in  a  public  high- 
way, and  in  so  doing  may  call  other  persons  to  his  assiatance.  .  Id* 

SHERIFF'S  SALE.     Sec  Execitioh,  5.     Ixjuhctioit,  3,  4. 

1.  A  contract  between  the  defendant  on  an  execution  and  a  proposed  pur- 
chaser of  his  property  whereby  the  defendant  agrees  not  to  have  the  property 
run  up,  and  tlie  purchaser  agrees  to  pay  him  the  difl'crence  between  the  price 
brought  and  one  thousand  dollars,  is  founded  on  sufficient  consideration  and  it 
not  illegal.     Matthews  v.  Starr,  481. 

2.  A  renunciation  by  an  insolvent  debtor  in  favor  of  a  particular  creditor, 
dispensing  with  the  forms  of  law,  and  by  which  the  value  of  his  propert}"  sold 
auder  exci'ution  is  diminished,  is  contrary  to  good  morals,  and  a  sheriff'  knowing 
of  the  insolvency  and  dispensing  with  sucih  forms  in  the  sale  is  liable  in  damages 
to  other  creditors.      Tujiery  v.  Harper y  143. 

3.  The  price  brought  by  the  property  so  sold  will  not  be  taken  as  a  standard 
of  its  value.     Id, 

A,  A  creditor  participating  in  the  proceeds  of  a  sheriflPs  sale  is  estopped 
from  attacking  it,  unless  the  i)articipation  was  made  in  error  of  fact,  in  which 
cose  tlie  creditor  upon  return  of  what  he  has  received  may,  in  a  suit  to  which 
all  whu  participated  in  the  proceeds  are  parties,  have  his  participation  rescinded. 
Aihnnjt  v.  Moulton^  551. 

5.  Purelni<er  is  iinlilc  only  to  the  sheriff  for  breach  of  his  contract  of  purchase. 
/V>/)/«  y.  StelU,  687. 

SHIPPING.     See    Admiraltt.     Bill    of    Lading.      Equity,    3.     Nboli- 
OEirc'E,  2. 

1.  A  part  owner  of  a  vess^el  cannot  maintain  replevin  for  his  undivided  part, 
although  he  owns  a  major  interest  in  the  vessel.     Ilackett  v.  Fitter,  275. 

2.  A  seaman  discharged  in  a  foreign  port  who  is  prevented  by  the  conduct 
of  the  master  from  making  application  to  the  consul,  may  recover  in  an  action 
at  law  against  the  master  his  proportion  of  the  extra  pay  which  sects.  4582  and 
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4584  U.  S.  ReT.  Stat,  require  the  master  to  pav  to  the  consul.     WiUun  r. 
Borsitll,  488. 

3.  The  proTision  of  sect.  4513,  Bevised  Statutes,  that  the  fee  of  $2  required 
to  be  paid  to  the  shipping  commissioucr  for  eadi  seaman  shipped,  under  sects. 
4511  and  4512,  shall  not  be  exacted,  where,  on  the  return  of  the  vessel j  the 
sailor  resbips  in  the  same  tcwcI  for  another  voyage,  applies  to  reshipments  for 
all  voyages  succeeding  the  first  in  regular  order,  and  is  not  limited  to  the  re- 
shipment  for  the  one  voyage  immediately  following  the  one  at  which  the  fees 
were  paid,      loaii^  v.  American  i^eamMhip  Co,,  551. 

SLANDER.     See  Husbakd  akd  Wife,  26. 

In  an  action  of  slander  a  refutal  to  charge  that  if  plaintifTs  general  charac- 
ter was  bad,  that  fact  must  be  considered  in  estimating  the  damages,  is  error. 
CamfbeU  v.  Campbell,  623. 

SPECIFIC  PERFORMANCE.     Sec  Insurakce,  18. 

1.  Will  be  decreed  of  a  contract  by  a  railroad  company  to  issue  bonds  where 
the  proceeding  is  an  amicable  one  to  test  the  power  of  the  company  to  make 
such  issue.     FItila.  and  Reading  Railroad  v.  Stirhter^  713. 

2.  May  be  decreed  of  part  of  lands  with  compensation  for  tlie  residne,  but 
equity  will  not  assume  jurisdiction  merely  to  award  compensation  where  the 
vendee  knows  that  the  vendor  cannot  convey.     Bonner  v.  UttUf  756. 

3.  Where  specific  performance  is  decreed  of  part,  tlie  price  should  be  abated 
in  the  proportion  that  the  ralnc  of  the  tract  is  diminished  by  the  defidencv. 
Id, 

4.  Where  the  terms  of  a  contract  rest  wholly  or  partially  in  parol,  and  spe- 
cific performance  is  sought  on  the  ground  of  part  performance,  tlie  terms  must 
appear  clearly  and  uneqai vocally  ;  but  the  fact  that  the  details  of  the  agree- 
ment are  controverted  by  the  parties  will  not  deter  the  court  from  ascertaining 
and  giving  eifect  to  its  terms.     M'harton  v.  Stoutenbartfhy  623. 

5.  Delivery  of  possession  by  a  vendor  or  lessor  aiTCpted  by  the  remlec  or 
lessee  is  such  an  act  of  part  performance  as  will  take  the  cttn'tract  out  of  the 
Statute  of  Frauds,  and  justify  a  decree  for  spetufic  performance.     /</. 

6.  Courts  of  equity  will  not  decree  specific  performance  of  a  contract  of  sm-h 
a  nature  that  to  carry  the  decree  into  effect  would  require  their  continued  per- 
sonal supervision,  but  a  contract  for  a  lease  of  mines  to  be  worked  in  a  speci- 
fied manner,  is  not  within  this  principle.  The  court  can  grant  relief  hy  a 
decree  that  the  lease  be  executed ,  leaving  complainant  to  his  legal  remedy  for 
breaches  of  the  covenants  contained  in  it.     Id, 

STATUTE.     See  Cokflict  of  Laws,  4.    Constitdtiokal  Law,  I.     Execu- 
TiOH,  7,  8.    Trial,  3.     United  States  Coi  rts.  2,  3. 

1 .  Will  be  construed  in  the  sense  in  which  it  has  been  long  enforced  by  the 
departments  of  government.     State  v.  Keisey,  687. 

2.  Where  excessive  freight  is  collected  during  the  existence  of  a  stat- 
ntc  making  it  unlawful,  the  repeal  of  the  statute  will  not  prevent  the  recovery 
of  damngos  for  such  unlawful  act.  Graham  v.  C\  M.  {J*  67.  J\  liai/road  Co., 
207. 

STOCK.     See  Contract,  4.    Ci'stom,  1.     Gift,  1.     Life  Tenant.     Pledge, 
1-5. 

STOCK  EXCHANGE. 

Nature  of  right  to  scat  in.     Note  to  Smith  v.  Barclay,  408. 

STOPPAGE  IN  TRANSITU. 

The  right  of  stoppage  in  transitu  is  not  defeated  hy  an  attachment  of  the 
goods  after  the  termination  of  the  transit,  but  while  they  still  remain  in  the 
carrier's  hands.    Mississippi  Mills  v.  Cnion  f-  Planters*  Bank,  534,  and  note. 

STREET.     Sec  Action,  2.     Constititional  Law,  23.    Municipal  Co  rpora- 
Tiow,  I,  3,  7,  11,  12,  22.     Nuisance.  2. 

1.  An  obstruction  of  the  sidewalk  hy  cotton  liales  in  front  of  a  wareliouse, 
if  continued  longer  than  is  reiisonably  necessary  for  their  transit  into  tlie  ware- 
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houw,  u  a  nniMnce,  and  if  n,  puncr-hy  be  injured  thereby,  the  warehotucouui 
is  liable.     Maddux  v.  CSmninaham^  488. 

S.  Eyen  if  such  ohstmction  be  continued  only  for  «  reasonable  time,  yet  if 
the  bales  be  placed  on  the  sidewalk  so  negligently  as  to  eanse  injury  to  a 
passor-by,  the  warehooseman  is  responsible.    M» 

SUBROGATION.    See  ExsouTORa,  10.    Neo uo k vcb,  1.    Vevdom  and  Vbr- 

DBS,  8. 

I.  If  an  heir  to  whom  lands  desoend  sells  the  sane  at  priTate  sale  without 
administration  on  the  ancestor's  estatOi  to  a  bona  fide  parchaser,  who  applies  the 
purchase-money  to  discharge  liens  and  preferred  claims,  such  purchaser  will  be 
subrogated  to  the  rights  of  the  holders  of  such  claims.     Skkker  ▼.  //oiref,  S75. 

S.  Mortg:agee  paying  taxes  may  be  subrogated  by  decree,  to  the  rights  of  tlie 
state  as  to  lien,  fte.     Skarp  t.  Thompson,  75. 

8.  An  agreement  for  subrogation  on  payment  of  first  mortgage  by  third  per- 
son at  request  of  mortgagor,  may  be  enforced  pgainst  sec<nid  mortgagee. 
Skrwt  T«  nmuruuoftf  75. 

SUNDAY.    See  Crimihal  Law,  4.  '  - 

SURETY.  .See  Bills  avd  Notu,  21.    Gdasdiav  ard  Wabd,  1,  a.    Limita- 

TIOTC,  StaTUTB  of,  4.  • 

I.  A  sarety  on  a  note  it  discharged  bj  the  addition  of  other  snretiea  withovt 
hii  knowledge.     Berrymam  t.  Afcndbsr,  413. 

S.  After  damages  assemed  on  his  bond  the  tnrety  for  an  assignee  for 
creditors  cannot  object  to  a  creditor's  daim  included  therein  which  has  been 
allowed  and  indoded  in  die  assignee's  accounts.     In  re  Kauue  ^  Stelie^  144. 

3.  The  right  of  sureties  to  be  reliered  from  responsibility  for  the  ftitore  acta 
or  defaults  of  administrators  or  guardians  is  absolute  and  must  be  granted,  but 
where  the  sureties  do  not  appear  on  the  day  set  by  the  court  for  the  hearing 
their  application  may  be  dismissed.     Afien  r,  SamUrSf  1 14. 

4.  The  omission  of  a  company  to  coflect  monthly  balances  doe  from  an  agent 
does  not  discharge  the  sureties  on  a  bond  given  by  the  agent  to  the  company  for 
faithfnl  peHbrmance  of  his  duties.      WatertowH  Fire  Tns,  Co,  t.  ^unsmmm,  276. 

5.  An  endorsement  on  a  note  of  an  agreement  to  rednce  the  rato  of  interest 
is  not  an  alteration  of  the  note  and  does  not  discharge  a  surety  of  the  maker 
Caminidife  Sav.  Bank  w.  Hpde,  276. 

6.  A  surety  on  an  administrator's  bond  cannot  avoid  liability  by  showing 
that  he  signed  upon  an  understanding  with  the  administrator  made  known  to 
the  probate  court  that  another  person  was  also  to  sign,  and  that  the  other  per- 
son never  signed.     Wbiff  v.  Sckaeffer,  488. 

7.  If  an  administrator  who  has  converted  assets  by  pledging  them  for  his 
own  purposes,  fails  to  recover  them  when  he  might,  his  condoct  constitutes  a 
continuing  breach,  and  if  he  has  given  an  additional  bond  after  the  original 
conversion,  but  while  he  might  yet  recover  the  asseto,  the  sureties  in  both 
bonds  will  be  liable.    Id. 

8.  The  surety  on  an  administrator's  bond  cannot  attack  collaterally  a  final 
settlement  from  which  there  has  been  no  appeal.     Id, 

9.  Where  two  persons  gave  tlieir  joint  note  for  money  loaned  on  an  agree- 
ment known  to  the  lender  that  each  was  to  have  one-half,  it  is  not  a  case  of 
suretyship,  and  a  verbal  agreement  by  the  lender  on  payment  of  one-half  by 
one  maker  to  look  to  the  other  for  the  balance,  is  not  binding.  Small  <  (Mder,  756. 

10.  Where  die  proceeds  of  mortgages  executed  to  secure  an  individual  note 
and  a  joint  note  were  not  saflkient  to  pay  both,  the  holder  of  the  notes  was 
under  no  obligation  to  apply  the  sum  realised  upon  both  notes  pro  rata,  but 
might  apply  the  entire  sum  upon  the  individual  note.     Id, 

II.  The  giving  of  a  bond  as  collnteral  to  a  subsisting  bond  and  mortgage 
does  not,  per  m,  suspend  the  right  to  proceed  upon  the  latter,  and  a  surety  of 
the  mortgagor  is  not  discharged  thereby.    Fireman' $  Ins,  Co,  v.  WUkinaon,  621. 

TAX   AND  TAXATION.     See  CoKflTiTUTiovAL  Law,    7,    15.    Deed     5 
Domicile.    Errors  ahd  Appeals,  i.   Express  Compart.    Mahiiamus,  3. 
Vol.  XXX. — 109  ' 
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MoKiciPAL  Corporation,  6,  17.     Tayiient,  3.     Subrogatiok,  S.    Tres- 
pass, 1. 

1.  It  is  entirely  within  the  province  of  the  legislature  to  determine  the  rules 
of  asaessment  of  property  and  for  tlie  collection  of  taxet^.  State  v.  boairi  nf 
Aa$e98org,  S07. 

2.  The  owner  of  real  estate  is  not  pcrzHinatly  liable  for  taxes  assessed  against 
another  as  owner.     City  of  Jefferwon  v.  J/ocli  351. 

3.  An  exemption  of  registered  public  debt  from  taxation  by  the  laws  of  the 
debtor  state  cannot  affect  the  right  of  another  state  to  tax  such  debt  in  the 
hands  of  its  own  residents.  Bonaparte  t.  Appeal  Tax  C<mrt  nf  Baltimore^  290, 
andnnte, 

4.  The  recovery  by  the  state  of  a  personal  judgment  against  the  owner  of 
land  for  taxes  does  not  dischaigo  a  statutory  lien  for  such  taxes.  I^eopie  v. 
Stahl,  276. 

5.  Under  the  Act  of  Congress  of  July  14th  1870,  repealing  the  legacy  tax, 
personal  property  bequeathed  to  remaindermen  after  a  life  estate  to  testator's 
widow,  prior  to  the  passage  of  the  act,  but  not  vesting  in  possession  througli 
the  death  of  the  life-tenant  until  after  the  passage  of  the  act,  is  not  liable  tn 
the  tax.     Maston  v.  Sargent,  624. 

6.  The  interest  of  a  citizen  of  Maryland  residing  in  Baltimore,  as  part  owner 
of  a  Teasel  employed  in  foreign  commerce,  registered  at  Baltimore  which  is  her 
home  port  and  the  residence  of  her  owners,  is  liable  for  annual  taxes  levied  on 
it  by  that  city  for  municipal  purposes.     GvtUker  v.  Mayor ^  ^.,  of  Baltimore^  78. 

7.  The  necessities  of  government  and  custom  and  usage  have  establishe<1  a 
procedure  in  regard  to  the  levy  and  collection  of  taxes  which,  although  differ- 
ing from  proceedings  in  courts  of  justice,  is  still  '*due  process  of  law." 
Kelly  ▼.  City  of  PittdHtrgh,  78. 

8.  What  parts  of  a  state  shall,  for  local  purposes,  be  governed  by  a  county, 
a  town  or  a  city  government,  and  the  character  of  the  land  included  in  each, 
are  matters  within  (he  legislative  discretion.     Id, 

9.  When  tlie  taxes  levied  by  a  city  upon  land  are  clearly  for  a  proper  public 
purpose,  and  are  authorized  by  statute,  the  court  cannot  say  that  such  statute 
deprives  the  owner  of  his  property  witliout  **  due  process  of  law,"  because  the 
land  is  farm  land  and  docs  not  reap  the  same  benefits  as  land  in  the  heart  of  a 
dty.     Id, 

10.  TIm  partial  exemption  from  taxation  allowed  by  sect.  3408  Hcv.  Stat, 
to  deposits  in  a  savings  bank  having  no  capital  stock,  and  operating  without 
profit  to  itself,  applies  to  all  deposits  to  the  extent  of  $2000  each,  and  not 
merely  to  deposits  of  $2000  or  less.     German  Sitvingt  Bank  v.  Archbold,  687. 

11.  The  court  of  claims  has  jurisdiction  of  a  suit  to  recover  from  the  govern- 
ment the  amount  of  a  claim  for  taxes  illegally  collected,  which  claim  had  been 
duly  presented  to  the  commissioner  of  internal  revenue  and  allowed  under  sects. 
3220  and  3228  Rev.  Stat.      United  States  v.  Real  Estate  Savings  Bank,  423. 

12.  A  claim  presented  to  the  collector  within  the  period  limited  by  sect.  3228 
for  presentation,  is  in  time  although  not  forwarde<l  by  the  collector  to  the  com- 
missioner until  after  such  period.     /(/. 

13.  Decisions  of  officers  and  tribunals,  specially  charged  in  tax  laws,  with 
the  duty  of  valuing  property  and  equalizing  the  valuations,  are  final.  Wagoner 
T.  Looius,  423. 

14.  Even  in  cases  of  fraudulent  discrimination  equity  will  not  relieve  a  tax- 
payer whose  property  has  not  been  taxed  more  than  if  a  proper  assessment  had 
been  maHe.     Id. 

15.  Where  it  is  reasonably  certain  that  a  demand  for  reduction  will  be 
refused,  such  demand  is  not  a  prerequisite  to  a  bill  for  relief  against  the  col- 
lection of  the  whole  tax.     IliU  v.  Nat.  Albany  Exchange  Bank,  624. 

16.  Tlie  investments  in  foreign  countries  of  part  of  the  capital  of  a  bank,  if 
of  the  character  usually  made  by  banks  in  doing  a  banking  business,  are  liable 
to  taxation  by  the  state  in  which  the  bank  is  incorpohited.  Nevada  Bank  v. 
Sedgwick  f  144. 

17.  Wliether,  if  such  investments  had  been  made  in  fixed  property  subied 
exclusively  to  another  jurisdiction,  a  different  rule  would  apply,  not  considered. 
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18.  A  provision  in  tliG  elmrtcr  of  a  corp<irotioii  tlwt  it  fliall  pay  a  tax  on  its 
capital  stuck  in  lieu  of  all  oilier  tuxes,  exempts  only  Uic  property  necessary  for 
its  business.     Bank  of  Commerce  v.  State  of'  Tennessee,  351. 

19.  Portions  of  a  bank's  huildin);  leaMMlby  it  to  otiier  parties,  and  lots  boutrlit 
bv  it  at  a  sale  under  a  deed  of  trust  made  to  it  to  secure  a  debt,  arc  not  within 
such  exemption.     Id. 

SO.  In  Uks  case  of  an  ordinance  anthorixinf;  a  particular  improTemcnf,  tlicre 
is  a  presumption  tlmt  councils  had  determined  that  those  who  were  spei-Jally 
aitsessed  would  lie  specially  benefited.  Mayor  and  Councils  of'  Daltiinore  r .  John* 
liopkmM  HotpUalt  351. 

21.  The  court  cannot  reriew  such  determination  at  the  instance  of  tlie  pn*- 
perty  owners  specially  taxed.     Id. 

22.  If,  however,  a  local  assessment  should  be  so  unequal  as  to  become  extor- 
tion and  confiscation,  it  would  be  the  duty  of  the  court  to  interfere.    Jd^ 

TELEGRAPH.     See  Coitstitutioval  Law,  15. 

1.  The  message  sent  to  a  teleyraph  office  to  lie  transmitted  is  the  original, 
and  tlie  mesMige  received  at  the  place  to  which  it  is  transmitted  is  but  a  copy. 
Smith  V.  £aMon,  79.  » 

2.  The  delivery  of  the  original  mesMiee  at  tlie  office  must  ordinarily  lie 
shown  with  proof  of  its  authenticity.  Where,  however,  the  original  has  been 
destroyed  the  copy  may  he  admitted,  but  only  upon  proof  that  it  is  a  correct 
transcript  of  a  message  actually  author; led  by  tlie  party  sought  to  be  affecteil 
by  its  contents.     Id. 

8.  The  rule  which  permits  a  letter  to  be  admitted  in  evidence  without  other 
proof  of  the  handwriting  than  the  fact  that  in  due  course  it  had  been  receivc<l 
in  reply  to  a  letter  which  had  been  addrrsticd  to  the  same  party  does  not  apply 
to  a  telegram  received  iu  answer  to  another  telcfrram.     fd. 

4.  A  telegraphic  dispatch  is  a  sufficient  writing  to  take  a  case  out  of  the  Statute 
of  Frauds.     Id. 

5.  A  telegraph  company  is  bound  to  perform  its  contract  with  integrity,  Kkill 
and  diligence  ;  and  if,  by  reason  of  the  want  of  any  of  these  qualities  a  message 
be  improperly  transmitted,  the  company  will  be  liable.  Western  Union  Tefe- 
graph  Co.  v.  Blanchard^  351. 

€.  If  it  is  necessary  for  tlie  company,  in  transmitting  messages  wirh  integrity, 
skill  and  diligence,  to  have  tliem  repeated,  the  duty  of  so  doing  devolves  upon 
it,  not  upon  tlie  sender.     Id. 

7.  The  company  cannot,  by  any  regulation  of  its  own,  protect  itself  against 
damages  resulting  from  every  degree  of  negligence  except  gi'oss  negligence  or 
fraud.  Nor  can  it  limit  the  damages  to  be  recovered  to  a  return  of  the  amount 
of  toll  paid.     Id. 

8.  A  messaee,  '*  Cover  two  hundred  September  and  one  hundred  August," 
was  shown  to  De  the  ordinary  expressions  used  in  the  cotton  tra<le,  meaning 
that  the  person  receiving  the  message  should  sell  for  the  sender  two  hundred 
bales  of  cottim  dotiverablc  in  August,  and  one  hundred  dclirerflbic  in  Sep- 
tember. Heldt  that  it  was  not  such  an  obscure  message  as  would  limit  the 
usual  liability  of  tiic  company.     Id, 

9.  Wliere  an  agent  incurs  a  loss  by  the  negligent  transmission  of  a  telegram, 
the  principal  upon  reimbursing  him  may  recover  from  the  company.     Id. 

10.  The  illegality  of  the  contract  would  not  relieve  tlie  company  for  liability 
for  its  negligence,     id. 

TENANT  FOR  LIFE.     See  Life  Tenant. 

TORT.     See  Deetoe  ahd  Creditob,  15.     Practice,  1. 

It  is  an  actionable  oflTenee  for  a  married  man  to  offer  himself  in  marriage  to 
an  unmarried  woman,  and  a  declaration  in  such  action  counting  tortwise  for 
fraud  is  good.     Ihilock  v.  iStf/Zttxtn,  79. 

TRADEMARK. 

1.  A  mere  general  description  by  words  in  common  use  of  a  kind  of  article, 
or  its  nature  and  qualities,  cannot  of  itself  become  a  trademark.  Larrabee  t. 
LewiSf  276. 
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2.  ''Snowflake*'  as  applied  to  bread  or  crackers  is  a  mere  deacriptionof 
whiteness,  lightness  and  puritj.     Larrabee  ▼.  LmpU,  276. 

3.  An  arbitrary  word  not  descriptive  of  tbe  diaracter  or  qnalitj  of  the 
article  majr  become  a  trademark.     Id, 

4.  In  order  to  baTe  a  trademark  protected  by  injunction  it  sboold  appear 
diat  tbe  defendant's  ose  of  it  was  with  the  intent  to  mislead  the  pablic.     Id. 

5.  A  trade  name  of  a  firm  is  property  to  whidi  the  firm  have  an  exclasive 
right,  and  it  may  be  assigned  to  a  sacoessor  firm,  who  thereby  obtain  the  same 
right.     Howard  ▼.  Ihrk,  644,  and  note. 

6.  A  dealer  in  a  commodity  identical  with  that  dealt  in  by  snch  firm  will  he 
enjoined  from  the  sale  of  snch  commodity  in  a  wrapper  conntersigned  with 
snch  trade  name  even  though  the  dealer  purchased  the  commodity  from  a  man- 
ufacturer who  was  authorized  to  afBx  the  trade  name  to  goods  designed  for  tlie 
firm  to  which  it  belonged.     Id. 

TRESPASS.     See  Criminal  Law,  26,  32.     Husband  and  Wifr,  25.    Mu- 
nicipal COKPORATION,    11.       PaRTNBBSBIP,    4.      PLBADINO,    1.       WaTERS 

▲ND  Watercourses,  1 .   . 

1.  A  tax  sale  at  another  hour  from  that  to  which  the  sale  had  previously 
been  adjourned  renders  the  oflioer  a  trespasser  notwithstanding  that  the  pro- 
perty sold  well  and  that  plaintiiTs  attorney  was  present  and  said  nothing. 
BmzzoU  v.  Johntont  687. 

2.  A  mere  license  may  be  by  parol,  and  is  a  defence  for  actions  committed 
before  its  revocation,  but  the  commencement  of  an  action  for  damages  by  the 
licensor  is  a  revocation.    Lockhari  v.  Gier^  423. 

TRIAL.     See  Cbuiinal  Law,  2,  14.     Etidencs.    Libel,  3.     Nbw  Trial. 
Patent,  3.    Verdict. 

1.  In  trespass  for  assault  and  battery,  where  issue  was  joined  on  an  an- 
swer justifying  the  trespass,  the  right  to  begin  and  close  is  in  the  plaintiir, 
unless  special  reasons  exist  authorizing  the  court  to  change  the  order,  but  unless 
it  affirmatively  appears  that  such  special  reasons  do  not  exist  the  appellate  court 
will  not  reverse  because  the  defendant  was  allowed  to  b^n  and  dose.  DUIt 
V.  IngertoUy  144. 

2.  The  court  may  allow  the  introduction  of  evidence  after  the  oonduaon  of 
the  arguments  of  counsel.     Darland  v.  RooencranSf  551. 

3.  Whether  a  reversing  act  of  the  legislature  is  or  is  not  a  law  is  a  question 
for  the  court  and  not  for  the  jury.    Amotheag  Nat.  Bank  v.  Ottawa^  687. 

4.  A  party  may  dismiss  his  case  even  after  the  court  has  indicated  what  the 
instructions  to  the  jury  will  be.     MuUen  v.  Ael;,  757. 

5.  Even  in  a  case  where  it  would  not  be  improper  to  leave  die  case  to  the 
jury  the  court  may  give  a  binding  instruction  if  the  evidence  is  not  suffident 
to  warrant  a  contrary  verdict.     Sieioart  v.  Town  of  Lanatng^  424. 

6.  It  is  error  to  charge  that  if  the  witnesses  are  equally  aiedible  the  greater 
number  will  be  entitled  to  the  greater  weight.  Bieriack  v.  Goodyear  Bwbb^ir 
Co.,  424. 

TROVER.     See  Bailment,  3.     Infant,  1.    Pledge,  6. 

1 .  One  purchasing  chattels  by  means  of  a  fraudulent  representation  tftat  he 
is  the  agent  of  another  person,  acquires  no  title  thereto,  and  an  innocent 
vendee  from  him  is  liable  in  trover  for  the  value  of  the  chattels,  less  whatever 
portion  of  the  consideration  was  paid  to  the  owner  by  the  fraudulent  purchaser. 
BamH  V.  Letcher  J  144. 

2.  The  vendor  in  a  conditional  sale  cannot  maintain  an  action  of  tort  in  the 
nature  of  trover  against  an  officer  who,  before  .payment,  attaches  the  dutteb 
as  tbe  property  of  the  vendee.     Newhall  v.  Kingdmryy  551. 

3.  A  vendor  who  has  been  induced  to  sell  by  fraudulent  representations  of 
the  vendee,  and  who,  before  discovery  of  the  fraud,  has  received  part  payment, 
may  maintain  trover  against  a  mortgagee  from  the  vendee,  wi^ut  previous 
demand  or  tender  of  the  sums  received.     Warner  v.  Vallily,  552. 

4.  In  such  case  the  part  payment  received  may  be  retained  as  indemnity,  to 
be  subsequently  deducted  from  the  amount  of  damages  recoverable  by  the 
vendor.     Id. 
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TBOVER. 

5.  Where  pUintiff'  hat  a  qtmlifled  interest  in  the  chattel,  he  is  entitled  onlj 
lo  a  nun  snflk*icnt  to  indemnify  him  and  not  to  the  whole  ralue  of  the  chattel. 
Warmr  t.  VaiULy,  551. 

6.  One  who  has  assigned  a  mortpipio  as  collateral  and  failed  to  tender  the 
debt  and  demand  a  re-aasignoMnt  until  after  foreclosure  by  the  assignee,  can- 
not then  maintain  trover  in  case  of  a  refusal  to  assign.  Riot  t.  DUlmgkam, 
4S4. 

TRUST  AND  TRUSTEB.  See  Chamtt.  CosromATios,  Sft,  8«.  Coart, 
1,  S.    Qirr,  S.    FAwnrnmamxr,  17. 

1.  Where  a  trustee  relbsee  to  aooount  for  profits,  or  has  so  mingled  Ae  pro- 
perty with  hb  own  that  be  cannot  separate  the  profits,  he  will  be  charged  with 
eooipound  interest.     Stot€  t.  Hmoarih,  S77. 

t.  A  trustee  may  appeal  where  the  decree  afiects  h\»  oommissions  or  where 
he  is  interested  in  the  fund,  or  where  the  question  of  the  increase  or  decrease 
of  the  whole  fund  is  iuTolved,  but  not  where  the  contest  is  between  creditors  as 
to  their  respective  rights  against  each  other.  Freg  t.  Skrmmbury  Sov.  ^ist., 
757. 

a.  Where,  howcTer,  the  tmstai.  In  appealing,  acted  in  good  faith  in  pursu- 
ance of  what  be  supposed  to  be  His  duty,  the  costs  will  be  paid  out  of  the  fund. 
U. 

4.  Trustees  ordering  work  dona  under  an  order  of  court  grantinf  diem  a»> 
thcNrity  to  do  so,  are  personally  liable  to  the  mechanics  fbr  the  priee  of  the  work 
unless  the  latter  have  agreed  to  look  only  to  the  trust  funda.  GiU  t.  Cm  wfat, 
79. 

5.  Where  trustees  have  power  to  sell  at  their  discretion  and  re-inTest,  a  pur- 
chaser is  not  bound  to  see  to  the  application  of  the  purchase-money.  '  Vam  Bck- 
ktUak  T.  Tm^,  7S7. 

8.  Where  a  deed  oonreyed  land  to  the  wife  of  the  grantor  for  her  use  for 
life,  prorided  dutt  it  should  be  used  by  the  grantor^s  children,  together  with  his 
wife  as  a  home,  and  at  her  death  be  di Tided  among  them,  and  with  power  in 
the  wife  *'  at  any  time  in  her  discretion  to  sell  and  couTey  the  said  property  by 
deed,  prorided  the  proceeds  of  such  sale  are  inrestod  in  other  real  estate  for 
the  uses  expressed,"  a  homajiih  purchaser  from  the  wife  would  not  be  bound  to 
sec  to  the  application  of  the  proceeds.     GmU  r.  Northern,  S77. 

ULTRA  VIRES.    See  Oosposatioit,  7>10. 

UNDUE  INFLUENCE.    See  Luitatio,  5.    Wiix,  U-lft. 

UNITED  STATES.     See  Pammt,  9. 

1.  A  patent  for  land  is  oondnsiTe  as  to  all  matters  determined  by  the  Land 
Department  when  ito  action  is  within  the  scope  of  its  authority,  but  such  patent 
may  be  collaterally  impeached  in  any  action  by  iihowing  that  the  department 
luul  no  jurisdiction.     Si.  Ltmu  S,  4r  ^.  Co.  t.  A'^m^,  35  S. 

S.  There  is  nothing  in  the  Acts  of  Congress  which  limits  the  sise  of  a  mining 
claim  for  which  a  patent  may  issue.  The  limitations  in  sects.  Saao,  SSSl,  Rer. 
Stat,  relate  to  locations  and  not  to  patents.     Id, 

S.  The  owner  of  contiguous  locations  may  consolidate  them  into  one  and 
present  but  a  single  application  for  a  patent,  such  patent  may  be  granted  by 
the  Land  Department.     Id, 

4.  The  courts  have  no  appellate  jurisdiction  orer  the  rulings  of  the  Land 
Department,  nor  can  they  reverse  such  ralings  in  a  collateral  proceeding  where 
there  has  been  no  fraud  on  or  by  the  officers  of  the  department.  Qdmby  t« 
Conlean^  558. 

UNITED  STATES  COURTS.  See  Admiralty,  I.  Conflict  of  Laws,  1. 
Equity,  7.  Errors  akd  Appeals,  4>I0,  16.  Judombnt,  8.  Municipal 
Bonds,  8.    Remotal  of  Causer.    Taxation,  U.    United  States.  4. 

1 .  In  a  cause  removed  to  a  federal  court  the  competency  of  a  witness  is  to 
be  determined  by  sect.  858  Rev.  Stat.,  notwithstanding  the  fact  that  while  the 
case  was  pending  in  the  state  court  the  witness  had  been  declared  incompetent 
under  the  state  law.     King  v.  Wi^rthington,  187. 


870  INDEX. 

UNITED  STATES  COUBTS. 

2.  A  statute  of  a  state  which  has  been  licUl  by  its  hig^liest  courts  inralit] 
becft<isc  not  passed  as  its  constitutiuu  directs,  caiiuot  be  held  valid  by  the  federal 
courts  upon  the  same  evidence-     Amotktag  Sat.  Bank  v.  Ottatcaj  6^8. 

3.  The  construction  given  by  the  h^upretiie  Court  of  a  state  to  a  Statute  of 
Limitations  of  the  state,  M-ill  be  followed  by  the  United  States  Supreme  Court 
in  a  case  decided  the  other  way  in  the  circuit  ct>urt  before  the  dccbion  of  the 
state  court.     Moores  v.  Citizetu*  Nat,  BatJc^  345. 

4.  A  statutory  proceeding  under  which,  after  a  fruitless  execution,  a  jud^r- 
ment  debtor  ia  summoned  before  a  judge  or  referee  and  compelled  to  make  dis- 
covery as  to  his  ownership  of  property,  is  within  the  provision  of  sect.  916  U. 
S.  liev.  Stat.,  tliat  the  party  recovering  a  judgment  in  a  i-ommon-law  cause  in 
any  circuit  or  district  court,  shall  be  entitled  to  similar  remedies  upon  the  same 
as  are  provided  in  like  causes  by  the  laws  of  the  stare  in  wliich  such  ooort  is 
held.     Ex  parte  Botfdy  688. 

5.  Will  follow  thie  decisions  of  the  state  courts  even  on  questions  of  commer- 
cial law,  if  the  party  would  otherwise  be  subjected  to  a  double  payment.  iSem- 
stibjf  V.  Kuiey,  235,  and  note. 

6.  Whether  in  a  eoinmon-law  action  involving  the  valid ity  of  a  sale,  the  court 
can  apply  the  equitaMe  principle  that  an  innocent  vendee,  paying  a  portion  of 
the  consideration  after  discovery  of  the  fraud,  will  be  liable  to  that  extent. 
Uiaaref  Id, 

USUKT.     See  Contract,  5.    Corporatiok,  10.    National  Bank,  2. 

1.  One  who  has  paid  usury  is  entitled  to  have  it  deducted  as  an  equitable 
offset,  without  plea  or  answer.     Cros»  v.  Mann,  80. 

S.  Substituting  new  notes  and  a  new  mortgage  for  an  old  one  does  not  change 
the  debt,  and  usury  paid  on  the  old  debt  may  be  deducted  on  ascertaining  tlie 
•mount  due  on  the  last  mortgage.     Id. 

3.  When  overdue  notes  are  transferred,  usury  paid  to  the  original  owner 
may  be  deducted.     Id. 

4.  A.  at  the  request  and  for  the  benefit  of  B.,  lK>rrowed  money  and  reloaued 
it  to  B.,  under  an  agreement  tluit  A.  should  receive  the  same  rate  of  interest 
that  he  paid,  and  two  per  cent,  for  his  expenses  and  credit.  B.  paid  A.  accord- 
ing to  contract,  and  A.  paid  the  creditor.  Held,  that  the  money  so  paid  wa< 
not  usury.  Held,  further,  that  whatever  was  paid  in  excess  of  the  lepil  rate 
during  that  portion  of  the  time  when  A.,  by  reasonable  diligence  ooold  have 
borrowed  at  six  per  cent.,  was  usury.     Ridir  r.  Clark,  688. 

VENDOR  AND  VENDEE.  See  Damages,  1.  Fixtures,  2.  In8i:raxce, 
23.  Lib  Pendbnb,  2.  Mortgaob,  24.  Sale.  Specific  Performanck. 
Trover,  1-3.     Warranty. 

1.  Where  one  sells  land  for  cotton  to  be  afterwards  delivered,  he  has  no  lien 
on  the  land  for  performance.     Harris  v.  ffaine,  424. 

^  2.  The  taking  of  the  secured  note  of  a  third  person  endorsed  by  the  Tendec 
is  a  waiver  of  the  vendor's  lien.     Kendnck  r  Egglexton,  552. 

3.  Vemior's  lien  waived  by  taking  collateral  for  the  puix-hasc-monoy.  Helt 
v.  Collins,  688.     Bayer  v.  Austin,  688. 

4.  Debts  for  purcJiase- money  barred  by  tlie  Statute  of  Limitationsi  cannot  lie 
enforced  by  a  vendor's  lien.     Ilett  v,  Collins,  688. 

5.  Where  a  vendor  who  has  conveyed  the  land  to  the  vendee  but  has  a  lien 
for  unpaid  instalments  uf  the  purchase-money,  sues  for  one  of  such  instalments, 
recovers  judgment  and  sells  the  land  under  execution  thereon,  he  canmn  aAer- 
wards  enforce  his  vendor's  lien  for  the  remaining  injitalments.  Divkason  v. 
Ely,  80. 

6.  A  vendee  who  has  made  part  payment,  and  who,  to  protect  himself,  buys 
the  title  of  his  vendor  at  shcrifTs  sale,  is  not  thereby  relieved  from  his  con- 
tract of  purchase,  but  may  set  off  the  amount  so  expended  by  him  against  the 
balance  of  the  purchase-money.     English  v.  English,  815. 

7.  Rights  of  vendee  in  case  of  damage  to  prosier ly  by  fire  before  completion 
of  purchase.     Note  to  Rayner  v.  Preston.  94. 

8.  One  purchasing  land  for  the  benefit  of  another,  Hnd  taking  the  deed  in 
the  latter's  name,  stand?  in  the  place  of  t!ir  vendor,  and  in  eutitle<l  to  a  lien  for 
purchase-money  advanced  for  the  vendee's  liencfit.     Carey  v.  Boy/e,  208. 
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VENDOR  AND  VENDEE. 

9.  Where  parties  pnrrlin$c  from  a  eommon  vendor  who  has  laid  out  in  the 
rear  an  alley  common  to  them  nil,  hot  by  their  titles  their  lots  mn  back  only  to 
SDch  alley,  they  receiTc  no  rijrht  except  tliat  of  use  to  the  land  taken  np  thereby. 
BaurU  T.  iWry,  H)7, 

10.  The  a^si^nee  of  a  contract  for  the  sale  of  real  estate  by  accepting  the 
Mrifmment  becomes  personally  liable  for  the  purchase-monev.  Wightman  t. 
Spofford,  424. 

VERDICT.     See  Errors  akd  Appeals,  17.     New  Trial,  1. 

I.  When  arrived  nt  by  means  other  than  conviction  of  judgment  on  the  part 
of  the  jury,  will  be  set  aside.     Drtjifu*  r.  Lmcoln^  553. 

S.  Tlie  mere  fact  that  the  jury  has  allowed  plaintiff  less  than  the  evidence 
shows  him  entitled  to,  if  his  theory  be  adopted,  does  not  establish  the  fact  that 
the  verdict  was  a  compromise  one.     Id, 

8.  Circumstantial  evidence  can  supply  the  place  of  direct  proof  only  when 
it  points  plainly  to  n  particular  conclusion,  and  can  bo  reasonably  explained 
only  upon  such  particular  theorr.     id. 

VESSEL.     Sec  Admiraltt.     Eqi'itt,  3.     Fbaudo,  Statute  of.  1.     Nboli- 
OBMCK,  2.     Snirpiiro.     Taxation,  6. 

VOLUNTARY  CONVEYANCE.     See  Debtor  ahd  Cbbditob,  6,  8.    Gift. 

HUSBABD  AND  WiFE,  27. 

VOLUNTARY  PAYMENT.     See  Payment. 

WAGER.     See  Contract,  4.     Inbuhance,  11.    Temboraph,  10. 

WAGES.     See  Shipping,  2. 

WAIVER.     See  Arrest,  8.    Contract,  10.    Cbucibal  Law,  2.     Insubancb. 
6,  8. 

WAREHOUSEMAN.     See  Stbeet,  I,  2. 

WARRANTY.     See  Damages,  8.    Judicial  Sale,  2.     Sale,  7,  8. 

An  outstanding;  equitable  title  is  not  a  breach  of  warranty  of  title  until  it 
is  successfully  asserted.      Wilson  v.  Iriah,  815. 

WATERS  AND  WATERCOURSES.     See  Constitutional  Law,  5.     Neo- 

LIOENCB,  9,   10. 

1.  One  who  owns  land  on  each  side  of  a  navigable  stream  above  the  tide 
has  the  exclusive  ripht  to  the  ice  formed  tliercon  and  mav  maintain  trespass 
afi^Dst  a  stranger  who  removes  such  ice.  Waahw^im  Ire  Co.  v.  Sh&rtall, 
813,  tmd  note, 

2.  The  measure  of  damar^s  for  cuttinjr  and  removinjj  such  ice  is  the  value 
of  the  ice  as  soon  as  it  has  been  cut  and  prepared  for  removal.     A/. 

S.  Riparian  ownci-s  on  a  navij^blc  stream  cannot  recover  damaf^  for  a 
diversion  of  tlie  water  by  the  state,  or  by  a  corporation  actinjr  bv  authoritv 
of  the  state  for  the  improvement  of  tlie  navij^ation.  Bfack  Riv,  Imp,  Co,  v. 
La,  C.  Booning  ami  Tratu,  Co,  424. 

4.  A  deed  of  a  tide-mill  privilege,  mill  dam,  wharf  privilege,  and  the  riglit 
to  flow  the  creek  and  adjoining  lands  to  higit-water  mark,  ••  and  all  the 
rights  and  highways  connected  with  and  belonging  to  said  mill  privilege,^' 
gives  the  grantee  no  right  to  ice  cutting  nor  title  to  the  ice  formed  bv 
changing  the  dam  so  as  to  exclude  the  salt  water.     Dger  v.  CurtM,  80. 

5.  The  right  of  a  riparian  owner  to  the  water  of  a  stream  is  not  modified 
by  the  fact  that  the  flow  of  the  stream  has  1»een  increased  by  reservoirs.  S(fwr 
Spring  B.  and  D,  Co.  v.  Wandatck  Co.,  815. 

«.  The  right  to  take  "exclusively  all  the  sea  manures  and  drift  stuff  wln'ch 
lands  on  the  West  Shore,  also  to  have  the  right  of  tipping  the  same  and  carting 
away  at  their  pleasure,  by  a  road  or  way  lending  on  the  bank  of  said  West 
Shore  clear  of  the  gullies,'*  does  not  embrace  goods  floated  ashore  from  a  wre<:ked 
Tesael,  and  is  oonflncd  to  such  stuff  as  could  be  collected  and  legally  appro- 
priated, not  such  as  must  be  held  for  or  delivered  to  a  known  owner.  Watmn 
r,  Knawietf  816. 
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WATERS  AND  WATERCOUESES. 

7.  A  dam  built  without  legiftlatiTe  authoritj  across  an  arm  of  the  wa,  to 
exclude  the  salt  water  for  the  purpoac  of  creating  an  ice  pond,  is  a  public 
nuisance.     Dyer  t.  CuriU^  80. 

8.  Without  such  authority  such  dam  nerer  acquires  the  right  to  exist  hy 
prescription.     Id. 

9.  A  lease  by  which  the  lessor  a^;rees  to  keep  up  such  dam  is  roid,  as  against 
public  policy,  and  either  party  may  set  up  its  illegality.     Id, 

WAT.     See  Easbmbiit,  9-4. 

WHARF.     See  Nbouobhcb,  11. 

WILL.     See  Cokpsb.    Lboact. 

1 .  Where  a  legacy  to  a  class  takes  effect  in  point  of  right  at  one  time,  and 
in  point  of  enjoyment  at  another,  all  will  take  who  are  embraced  in  the  class 
at  the  time  of  enjoyment.    Janet's  Appeai^  272. 

2.  A  devise  of  »*  all"  of  tcsUtor's  property  is  a  dcTise  of  the  fee.  Piah.  t. 
ShUfm,  269. 

3.  Where  there  is  a  derise  in  fee  with  a  provision  that  if  the  devisee  slionld 
die  without  leaving  legitimate  heirs  of  her  body  the  estate  should  go  to  persons 
named,  the  fee  taken  by  the  first  devisee  is  determinable  only  on  the  contingency 
of  her  dying  without  leaving  such  heirs  living  at  the  time  of  her  death.     Id, 

4.  A  bequest  to  the  executors  in  trust  for  the  separate  use  of  testator's 
daughter  for  life,  **  and  from  and  after  her  death  in  trust  for  sodi  child  or 
children  as  she  may  leave,  his,  her  or  their  assigns  forever,  but  if  my  said 
daughter  shall  die  leaving  no  children  or  child,  then  to  my  right  heirs  liting  at 
the  time  of  their  death,"  creates  an  executory  devise  which  vests  on  the  death 
of  the  life  usee  only  in  such  of  her  children  as  survive  her.  WhUe  v.  Ram- 
land,  852. 

5.  Grandchildren  cannot  take  under  a  bequest  to  children  unless  there  be 
something  in  the  will  to  indicate  such  intention.     Id. 

6.  A  testator  directed  his  executors  to  invest  a  fnnd  and  to  pay  to  his  widow, 
for  life  or  widowhood,  one-third  of  the  interest  thereof,  and  to  his  children  and 
graudchildren,  whom  he  named,  the  remaining  interest  in  designated  portions ; 
Siat  if  any  such  child  or  grandchild  should  die  without  issue,  the  survivors 
should  take  such  decedent's  share  in  like  portions  ;  that  if  any  of  them  should 
die  leaving  lawful  issue  over  twenty-one  years  of  age,  the  executcH'  should  pay 
to  the  representatives  of  such  deceident  ihtt  principal  on  which  sudi  decedent 
had  received  the  interest.  One  child  died  during  the  lifetime  of  the  widow, 
leaving  a  dau|2^ter  over  twenty-one.  Hdd,  that  the  executors  could  pay  her 
the  principal  of  her  share  on  her  producing  the  widow's  release  of  her  interest 
therein.     VaUmtime  v.  Sndik^  140. 

7.  If  a  description  of  a  legatee  applies  to  different  persons,  the  executor  msy 
maintain  a  bill  of  interpleader,     i/oss  v.  Steams,  547. 

8.  In  such  case  the  costs,  as  between  solicitor  and  client,  of  all  parties  to  the 
bill  are  payable  out  of  the  general  estate.     Id. 

9.  Extrinsic  evidence  is  admissible  to  show  testator's  relation  to  and  feeling 
towards  the  respective  claimants.     Id. 

10.  A  woman  who  had  two  nephews,  one  named  Joseph  White  Spragne,  and 
the  other  Joseph  Sprague  Steams,  by  her  will  bequeathed  a  legacy  **  to  my 
nephew,  J.  S.  Sprague."  Heidf  that  the  inference  was  that  she  intended 
Joseph  White  Sprague.     Id. 

11.  Fraud  or  undue  influence  in  procuring  one  legacy  in  a  will  does  not 
invalidate  other  legacies,  and  a  jury  may  find  the  will  void  as  to  the  one  legacy 
and  valid  as  to  the  other.     Harri»on*s  Appeal,  208. 

12.  That  the  draughtsman  was  made  the  executor  and  his  relations  received 
a  considerable  portion  of  the  estate  devised,  does  not  raise  a  presumption  of 
undue  influence.     Carter  v.  Dixon,  816. 

13.  If  the  testator  is  competent  in  mind,  and  makes  tie  will  freely  and  vol- 
untarily, the  fact  that  he  has  preferences,  dislikes  and  unfounded  prejudices, 
will  not  avoid  it.     Id. 

14.  Where  the  only  relevancy  of  a  difficulty  is  to  show  the  state  of  feeling 
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between  parties,  the  fact  of  the  difllciilt7  may  be  admissible,  bat  its  particulan 
are  not.     Carter  v.  Mxon,  816. 

15.  Undue  influence  moat  be  established  by  other  eridcnce  than  testator's 
declarations,  although  they  are  admissible  to  show  the  extent  and  effect  of  snch 
influence.     Busting  t.  Butlmg,  816. 

16.  Upon  a  failure  to  establish  a  will  after  careat,  the  court  can  only  enter 
Judgment  for  costs  against  the  proponndrr,  and  not  against  the  legatees  who 
hare  aided  him.     Fhmeeg  t.  Hoibnokf  S77. 

17.  Whether  one  who  propounds  a  will  at  the  instance  or  for  the  benefit  of 
another  can  reoorer  from  the  latter  the  costs,  queere,  Jd, 

18.  Costs  of  detective  employed  by  the  principal  legatee,  if  his  serriceswere 
raluable  in  establishing  the  will,  may  be  paid  out  of  the  estate.  In  re  Lewi»^ 
816. 

19.  Where  a  will  is  destroyed  with  the  connivance  of  part  of  the  heirs,  and 
no  copy  is  in  czistenoe,  a  devisee  not  a  party  to  sndi  destruction  is  only 
required  to  show,  in  general  terms,  the  disposition  of  property  made  by  the 
instrument,  and  that  it  purported  to  be  testator's  will,  and  was  duly  attested. 
Andtrmm  v.  hwm^  277. 

10.  On  a  bill  to  establish  a  will  destroyed  after  the  testator's  death,  proof  of 
the  sanity  of  the  testator  is  not  indispensable  in  the  abeenoe  of  eounter  proof, 
and  the  disposition  made  bv  him  of  his  property  may  of  itself  affoid 
evidence  of  his  sanity.    Id. 

SI.  SembUf  if  a  will  be  hcma  fidn  presented  for  probate,  the  eoeti,  in 
of  rejection,  should  fall  upon  the  estate.    Id, 

2S.  The  title  of  a  bemajide  purchaser  ftrom  an  execntor  under  a  sale  by  order 
of  the  probate  court,  will  not  be  affected  by  the  discovery  of  a  later  win. 
Ikarii  T.  GavuM,  208. 

28.  When  the  purchase-money,  paid  by  a  purchaser  in  good  faith,  of  real 
estate  of  a  decedent  ordered  to  be  sold  by  a  probate  court,  has  been  applied  to 
the  extinguishment  of  a  valid  mortgage,  and  it  turns  out  that  the  sale  is  irregular 
or  void,  the  purchaser  cannot  be  ousted  of  his  possession  without  a  ropaymenl 
of  the  purchase-money  so  applied.    Id, 

WITNESS.    See  Akkest,  1.    Crimihal  Law,   12.    Etidekce,  14,  15,  20. 
TuAL,  6.    United  Statbi  Coveti,  1. 

The  fact  that  the  witness  is  incompetent  because  he  does  not  believe  in  a 
Supreme  Being  cannot  be  proved  by  examining  the  witness,  but  must  be  shown 
by  his  previous  declarations.    Ssorty  t.  Miller ^  811. 
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